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Abstract
CHINESE INTERNAL RURAL MIGRANT CHILDREN AND THEIR ACCESS
TO COMPULSORY EDUCATION
During a period of unprecedented rapid urbanisation and social transformation in
China, this thesis considers the children of internal rural migrants and their access to
compulsory education in the regions where they settle.
There are currently 38 million such children. Institutional and systemic challenges
often bar them from receiving an education of adequate quality, equal to that of their
peers.
The thesis reviews the legal and regulatory framework covering childrens’ right to
education at both international and national domestic levels. It then describes the actual
experience of internal migrant children attempting to access schools, and analyses the
main factors barring them from the education they are entitled to. These barriers are
categorised in a ‘4-A’ conceptual framework – Availability, Accessibility,
Acceptability, Adaptability. The research draws on a range of secondary data,
supplemented by interviews conducted with personnel engaged in education in Beijing.
The main findings are that, though the legal framework of rights is generally sufficient,
inadequate institutional and normative arrangements and lack of government
accountability (at all levels) work together to hinder proper implementation of relevant
laws and regulations. The problem is exacerbated by the institutional barrier of hukoubased enrolment and registration, and deepened even further by the current cadre and
local governance arrangements, with the information asymmetry they engender.
The thesis concludes that, at central, provincial and municipal levels, adequate funding
for the education of migrant children must be assured, especially in the dense receiving
regions. A new enrolment system is required based on a child’s current place of
residence. Finally, a reform of the current civil service and cadre management systems
is needed, with a move away from current growth-oriented development strategies that
impose policy burdens and subordinate the children’s good to the pursuit of economic
targets.
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CHAPTER 1: INTRODUCTION
1.1 Background to this research
Since the introduction of economic reform in China and its ‘opening-up’ to the world
in 1978, the country has successfully transformed its economy from a planned system
(established by the state after the model of the Soviet Union) to a thriving market
economy. The nation’s ‘burgeoning economic success’ has raised the standard of
living and has resulted in an ‘unprecedented surge of urbanisation’.1 This has entailed
what is thought to be the largest flow of migration from the countryside to the cities in
all of world history.2 Although many European, American and developing countries
have experienced the urbanisation process,3 the massive internal migration in China
has unique characteristics since it has been mainly caused by sudden institutional and
structural changes following the market-oriented economic reforms in the country.4 In
the central planning period, the state monopoly on agricultural products, the household
registration system (the hukou) and the people’s commune system all prevented rural
peasants from migrating to the cities.5 Since the economic reform in 1978, however,
the integration of a rural labour force into non-agricultural activities has brought about
the transfer of millions of rural workers to urban areas. The internal migration of
workers has become, and will continue to be, a momentous driving force contributing

1

‘Preparing for Chinese Urbanisation’
<http://www.mckinsey.com/mgi/publications/china_urban_billion/ > accessed 29 August 2012
2

Ibid.

3

For example, in the two decades since 1978, about 174 million people (more than the total population
of many large countries in 1998, such as Brazil with 166 million and Russian with 147 million) have
moved from rural areas to cities, creating the largest flow of migration in world history. This historically
unprecedented migration constitutes 75% of the total increase in urban population in that period. Kevin
Honglin Zhang, Shunfeng Song, ‘Rural-urban Migration and Urbanisation in China: Evidence from
Time-Series and Cross-Section Analyses’ (2003) 14 China Economic Review 386-400
4

Fang Cai and Dewen Wang, ‘Impacts of Internal Migration of Economic Growth and Urban
Development in China’ Josh DeWind and Jennifer Holdaway (eds) Migration and Development Within
and Across Borders: Research and Policy Perspectives on Internal and International Migration (IOM
International Organization for Migration and The Social Science Research Council, 2008) 245-272
5

Fang Cai, ‘Approaching a Triumphal Span: How Far is China Towards its Lewisian Turning Point?’
<http://www.wider.unu.edu/publications/working-papers/research-papers/2008/en_GB/rp2008-09/>
accessed 30 December 2012
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to China’s fast economic growth and the acceleration of industrialisation,
modernisation and urbanisation.6
The latest 2010 Sixth National Population Census of China,7 released in 2011
indicates that the urban population in the country has increased to 49.68 per cent of the
total population, accounting for around 665.57 million citizens,8 compared to the 50.32
per cent who live on the land (674.15 million).9 In comparison with the 2000 Census,
the number of urban residents has increased by 13.46 per cent (207.137 million people),
while the number of rural residents has dropped by 133.237 million. 10 The census
figures also show that in the 31 provinces, autonomous regions and municipalities of
China, 261.39 million internal migrants live (as of 2010) in places other than the
townships or streets where they have their household registration (the hukou) and have
been doing so for over six months.11 Of this total, only 39.96 million have obtained a
new official current residence corresponding to their present situation; the remaining
migrants still registered in their places of origin number around 221.43 million
persons. 12 Moreover, even though intra-provincial migration has been higher than
migration to different provinces, the eastern coastal area – comprising the Pearl River
Delta Economic Zone and the Yangtze River Delta Economic Zone (the key regions
responsible for the country’s imports, exports, manufacturing and modern services) –
is still the most popular destination for internal migrants. 13 The population of this
6

Ibid. Ma Jiatang, ‘Press Release on Major Figures of the 2010 National Population Census’
<http://www.stats.gov.cn/english/newsandcomingevents/t20110428_402722237.htm> accessed 13
December 2012; Dewen Wang, ‘Rural-Urban Migration and Policy Responses in China: Challenges and
Options’ (ILO Asian Regional Programme on Governance of Labour Migration Working Paper No. 15,
July 2008)
7

It was conducted by the National Bureau of Statistics of China with a zero hour on 1 November 2010.
‘Communiqué of the National Bureau of Statistics of the People’s Republic of China on Major Figures
of the 2010 Population Census (No.1)’
<http://www.stats.gov.cn/english/newsandcomingevents/t20110428_402722244.htm> accessed 13
December 2012
8

Ibid.

9

Ibid.

10

Ibid.

11

Ibid.

12

Ibid.

13

‘China's Mainland Population Grows to 1.3397 Billion in 2010: Census Data’
<http://news.xinhuanet.com/english2010/china/2011-04/28/c_13849795.htm> accessed 22 January 2013;
Cai and Wang (n 4) 253
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eastern coastal region had already expanded enormously in the years up to 2010, and it
is now equivalent to 37.98 per cent of the total permanent resident population of the
other 31 provinces, autonomous regions and municipalities combined.14 For example,
Guangdong province, in this eastern coastal region, has the greatest population density
of all Chinese provinces, 15 with a population reaching around 104 million. 16 The
central and western regions account for 26.76 per cent and 27.04 per cent of the
Chinese population respectively, while the north-eastern region accounts for only 8.22
per cent. 17 The speed of urbanisation will accelerate. Such tremendous ongoing
urbanisation, closely associated with internal migration, seems likely to continue for
the next ten years. Research conducted by Mckinsey on the development of
urbanisation in China suggests that the Chinese urban population will expand from 572
million in 2005 to 926 million in 2025. 18 The scale is immense: to put it into
perspective, the projected increase of more than 350 million Chinese urban dwellers is
larger than the entire population of the United States today. 19 The population
movement will promote the emergence of new cities. They will expand from 858 cities
in 2005 to 939 by 2025, and 221 of them will have more than one million inhabitants.20
Over the next twenty years, Beijing and Shanghai will gain populations of more than
20 million.21
In the course of the rapid internal migration, the number of internal migrant
children has also increased greatly. This is because, since the 1990s, they have moved
to the metropolitan regions with their families.22 Compared to the 11,260,000 migrant
14

Ma (n6)

15

Ma (n 6)

16

‘Communiqué of the National Bureau of Statistics of the People’s Republic of China on Major
Figures of the 2010 Population Census (No.2)’
<http://www.stats.gov.cn/english/newsandcomingevents/t20110429_402722516.htm> accessed 29
January 2013
17

Ma (n 6)

18

Mckinsey Report (n 1)

19

Ibid.

20

Ibid.

21

Ibid.

22

‘A Joint Project Update on Internal Migrant Children in China between the Institute of Population
Research,
University
of
Ren
Ming
and
UNICEF
2011
(1)
September
<http://rkxx.ruc.edu.cn/Html/kexueyanjiu/renkouyanjiu/48610797150.html> accessed 13 June 2012;
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children in China in 2005,23 the number has increased to 38 million under the age of 18.
Of these, according to the Sixth National Population Census conducted in 2011, 28
million retain their rural hukou and 10 million have an urban hukou.24 The number of
migrant children will continue to increase in the future.25 Despite these numbers and
despite living ‘under the same blue sky’,26 these migrant children have experienced
great difficulties in accessing social services in the cities where they have moved; they
are ‘second class citizens’ compared with children born and brought up in the city
regions. The difficulties are especially great when it comes to accessing compulsory
education (the first stage of formal schooling) in the state schools of the receiving
cities. In order to ensure accessibility of compulsory education for migrant children,
Art. 12 was added as an amendment to the Compulsory Education Law in 2006
requiring local governments in the receiving cities to provide ‘equal conditions’ for
migrant children in their access to compulsory education in local state schools. The
national regulations for migrant children and their schooling have also changed
substantially from administrative restriction to active encouragement.27 In the period
Liang Zai and Chen Yiu Por, ‘The Educational Consequences of Migration for Children in China’
Social Science Research 36 (1) (2007) 285-247
23

In the analysis of a sample census conducted on a 1% segment of the population in China in 2005,
12.45% of children between 0 and 14 years were migrants, which was about 11,260,000 migrant
children in the whole country. Duan Chengrong and Yang Ke, ‘The New Development of Internal
Migrant children in China – An Analysis Based on 1% National Population Sample Census’ (2008) 6
Population Journal 28
24

‘A Joint Project Update on Internal Migrant Children in China’ (n 22); Wu Ni, ‘Gaokao for Migrant
Children: Releasing hukou in Medium and Small Cities’ <http://edu.china.com.cn/201202/16/content_24655805.htm>; Zhao Yu, ‘Family Social and Economic Statues of Migrant Children
and Educational Expectation’ <http://ciefr.pku.edu.cn/publishsinfo_1758.html> accessed 12 December
2012
25

Wu Ni, ‘The Issue of Internal Migrant Children Taking Junior and Senior High School Examinations
in Receiving Cities’
<http://www.qstheory.cn/zxdk/2012/201204/201202/t20120213_138374.htm>; Yuanyuan Chen and
Shuaizhang Feng, ‘Access to Public Schools and the Education of Migrant Children in China’ (The
Institute for the Study of Labor, Discussion Paper NO. 6853, September 2012)
<http://ftp.iza.org/dp6853.pdf> accessed 19 December 2012
26

In 2003 when Premier Wen Jiabao visited Yu Quan Lu Elementary School for migrant children in
Beijing, he wrote on the blackboard: ‘GROWING UP TOGETHER UNDER THE SAME BLUE SKY’.
Huang Chuanhui, ‘Where is My Desk? A Research on Rural Migrants’ Children and Their Education’
(Ren Min Wen Xue Press 2006) 235; Zhang Tao, ‘The New Year Wish for Migrant Children from the
Premier Wen Jiabao, The Key Coming Year for the Right of Migrant Children to Education’
<http://news.xinhuanet.com/edu/2004-11/17/content_2227120.htm> accessed 6 June 2011; Guangyu
Tan, ‘Under the Same Blue Sky? Inequity in Migrant Children’s Education in China’ (2010) 12 (2)
Current Issues in Comparative Education 32
27

Jing Liu and W James Jacob, ‘From Access to Quality: Migrant Children’s Education in Urban China’
(2012) September Educational Research for Policy and Practice; See Chapter 2. Section 2.4 ‘A Review
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from the 1980s to the 1990s the regulations were totally inadequate: they aimed at
controlling freedom of movement and blocked the rural population from ‘floating’ to
the cities. But since the beginning of the twenty-first century national regulations on
internal migrant children have tried to promote fairness.
Nevertheless, in practice many migrant children are still excluded from the
state education system. For example, because of their families’ high mobility, migrant
children are often late entrants, and being over-age in elementary school is a common
problem. In addition, transfers between schools hold back academic progress and also
make it very difficult for schools to manage student records. When migrant children
apply to state schools, their parents are required to submit a variety of different
credentials, normally including a temporary residence permit, proof of the family’s
present address, an employment permit, a guardianship certificate and a hukou
certificate for the whole family, and they have to go through a complicated enrolment
procedure with the local authorities. The practice of levying temporary schooling fees
on these children in state schools is also a concern, although there is great variation in
practice between the different regions. In the eastern coastal region, hard-pressed areas
such as Dongguan, Shenzhen and Guangzhou cities (which receive a very large
number of migrant children every year) levy fees in local state schools routinely
because they have limited financial resources. Shanghai, by contrast, now manages to
offer free compulsory education for all migrant children, sharing the costs between its
local governments at city and district levels. Moreover, owing to poor linkage between
compulsory education and senior high school education in the different provinces of
China, migrant children are only allowed to take the high school entrance exam
(zhongkao or huikao) and the national college entrance exam (gaokao) in the place
where their hukou is located, no matter how long they have lived and studied in their
receiving cities. Consequently, many students have to return to their home towns in
order to attend senior high school and to take the exams there. This is not a workable
system: since the curricula and pedagogical systems are different in the different
provinces and the students must also adapt back to rural life, they often fail to perform
well in the examinations. Thus many young people choose to enter employment rather
than continue their studies in this way, or else they simply drop-out.
of National Policy Development for Improving Compulsory Education for Internal Rural Children in
China’
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Because of the harsh realities faced by migrant children, many choose to attend
privately-run ‘migrant schools’, specifically designed for them, in the receiving
regions. These schools have emerged as alternatives, and have mushroomed in
numbers to accommodate the practical needs of both the children and their migrant
parents. However, migrant schools are by no means a panacea. In many of them there
are poor physical conditions, low academic standards and unprofessional teachers, all
of which directly jeopardise the quality of education the children receive. In practice,
there are a large number of unlicensed migrant schools that operate illegally without
any official approval. This means that if migrant children attend these illegal migrant
schools, they cannot obtain any official academic certificates accredited by the local
department of education. Formal academic certificates are crucial for children to
advance within the education system.
These are a number of major barriers and challenges presented by the current
Chinese institutional and normative arrangements – barriers and challenges which tend
to bar migrant children from receiving an education of adequate quality and which
jeopardise law enforcement in practice. An inadequate national expenditure on
education is one of the causes of the arbitrary, unreasonable fees charged in the realworld educational system, charges which migrant families cannot afford. State schools
in the receiving regions, especially in the big cosmopolitan cities, naturally feel
reluctant to enrol migrant children because of the low budgetary allocation in general
and a system of decentralised financing in compulsory education (as part of larger
fiscal decentralisation and reform), meaning that local governments at district and
county levels are reluctant to incur the fiscal burden of extending education to
outsiders. It could be argued that financial accountability for funding migrant children
has not been properly clarified in the current regulatory framework. 28 Under the
decentralised financing and administrative system of education, the central, provincial
and municipal governments have let go of their responsibilities for migrant children,
passing them down to the lowest levels of government without either defining their
own financial responsibilities or taking an interest in how much financial support

28

For example, Jie Dong; ‘An Analysis on the Policy Regarding the Operation of Funds for Compulsory
Education for Rural Migrant Children’
<http://www.zhuanxing.cn/html/Education_Right/380.html>; Yuan Liansheng, ‘Public Expenditure on
Education and Internal Migrant Children’ <http://www.zhuanxing.cn/html/Education_Right/387.html>
accessed 12 March 2013
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might be needed. The situation especially disadvantages migrant children. This can be
seen in the densely urbanised receiving cities in the eastern coastal region. State
schools in this hard-pressed area naturally feel reluctant to enrol an influx of migrants
because of the limited places they have and because of the financial pressures their
local governments are already under. So imposing the obligation to finance schooling
upon the local authorities at county level without ensuring that they have the resources
to do it forces them, in turn, to make migrant parents bear more indirect costs for their
children’s schooling. This problem has been exacerbated by the institutional barrier of
hukou-based enrolment and registration: in practice local governments tend to
distribute financial resources to fund compulsory education on the basis of the number
of permanent residents rather than on actual numbers (including migrant children).
Even though Art. 12 of the 2006 Compulsory Education Law mandates that the
receiving cities should provide compulsory education for migrant children, if there is
no reform of the hukou-orientated enrolment and registration system and the
corresponding financing and managerial mechanisms for compulsory education, there
is no hope that the levies of fees and the demands for various credentials (before
migrant children can even get access to education) will be stopped.
In terms of legal accountability, the Constitution and the Legislation Law of
China license provinces, autonomous regions and municipalities to formulate their
own concrete measures. Yet lacking any guidelines or supervision from the central
government, local governments tend to make decisions based on pragmatism and on
local perspectives and priorities. Naturally this leads to uneven implementation. Law
enforcement may further be weakened by the inadequate policy coordination,
ambiguity and conflicting interests amongst multiple national and local agencies on the
horizontal plane. The educational supervisory institutions are dependent bodies coming
under the local education administrative authority itself. So lack of effective
democratic supervision and a decision-making mechanism at the local level makes it
hard for local authorities to act purposively and guarantee the fulfilment of the public
service requirements laid on them. Furthermore, the absence of a judicial relief
mechanism specifically dealing with redress in the case of children’s rights to
education being denied is another concern.
At the political level, lack of political accountability and incentive, aggravated
by issues regarding the current cadre system and local governance as well as
15

information asymmetry may also be factors working against enforcement of the
provision for ensuring an adequate education for migrant children.
All in all, inadequate institutional and normative arrangements and undefined
government accountabilities at the financial, legal and political levels work together to
hinder the proper implementation of laws and regulations intended to ensure that
migrant children receive the education to which they are entitled. In the receiving cities,
these factors raise barriers to achieving the availability, accessibility, accessibility and
adaptability of education these children need. This is why local enforcement is patchy
and inconsistent, despite a relatively sound national regulatory environment.

1.2 Definitions and clarification
1.2.1 Internal migrant workers
Internal migrant workers in China are often called rural migrant workers (nong ming
gong) or the ‘floating population’ (liu dong ren kou). 29 The term ‘rural migrant
workers’ – the English translation of nong min gong – usually refers to people who
hold an ‘agriculture household registration’ and a land contract in the rural areas but
who migrate to towns or cities to find non-agricultural work. They rely on wages as
their main income source.30 However, the term ‘nong min gong’ has been criticised as
discriminatory by scholars.31 The first two words, ‘nong min’ mean ‘rural peasants’,
and ‘gong’ denotes ‘labourer’, so Tomasevski has condemned the usage because the
migrant workers are seen as rural ‘labourers’ rather than as people.32 This opinion is
supported by Han Jianling, a well known sociologist in China. She points out the
ambiguity behind the usage of ‘rural migrant workers’:
29

The term ‘migrant workers’ in this research refers only to internal migrant workers who migrate
within China. The usage is different from ‘migrant worker’ in public international law, which refers to a
person who is to be engaged, is engaged or has been engaged in a remunerated activity in a state of
which he or she is not a national, as enshrined in the International Convention on the Protection of the
Rights of All Migrant Workers and Members of Their Families. UNGA Res 45/158 (18 December 1990)
30

Zhihong Wang and Yun You, ‘A Theoretical Analysis of the Definition of Internal Migrant Workers’
in Centre for Migrant Workers, the State Council (ed) The Issues of Migrant Workers in China (China
Labour and Social Security Publishing House 2009) 70-71; Na Lan, ‘Is There New Hope in Labourer
Rights Protection for Chinese Migrant Workers?’ (2009) 10 (2) Asian-Pacific Law & Policy Journal 484
31

Ibid., Wang and You 64

32

UNCHR ‘The Right to Education: Report Submitted by the Special Rapporteur, Katarina Tomasevski,
Mission to China’ UN Doc. E/CN.4/2004/45/Add. 1, para. 5
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When you reflect on the term ‘rural migrant workers’, it does not give you the real
identity of these people. Whether they are rural peasants or workers is unclear.
When the industrial system needs them, rural migrant workers are recruited just as
workers; when it does not need them, especially in the recession, we just sent them
back to their places of origin in rural areas as rural peasants. When the government
designed the relevant regulations, they actually did not want to fully integrate rural
migrant workers into the cities as permanent citizens. Yet in the midst of
urbanisation, with the influx of migrants, including their children migrating into the
cities, it has become an inevitable issue for the government to face, as these children
have to attend local schools but the system did not really consider integrating rural
migrant workers and their children into the cities. Thus both migrant workers and
their children have been marginalised and deprived of equal access to education,
social welfare and medical care (because of the restrictive hukou system and
normative arrangement).33

1.2.2. Internal rural migrant children
The definition of internal rural migrant children first appeared in the Trial Measures on
the Issue of School-age Children Amongst the Floating Population Accessing
Education in Cities and Towns, which were adopted by the National Commission of
Education in 1996. ‘School age floating children’, as used in the document, referred to
‘children between the ages of six and fourteen (or seven and fifteen) who [had] the
ability to study amongst those floating populations’.34 The Trial Measures also defined
the ‘floating population’ (migrant workers) as ‘people who obtain temporary residence
permits and carry out business or other relevant activities at county and township
levels’.35 Definitions of ‘floating population’ and ‘school age floating children’ did not,
at this stage, specifically state whether the migrants had come from rural regions to the
cities.
In this study, the term ‘internal migrant children’ is applied to children whose
hukou are not located at county government or a level above, but who have migrated
and are legally living with their parents or legal guardians in a county, city or unit at a
higher level, and who receive (or should receive) the nine years of compulsory
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education stipulated by law. 36 These children include: (1) ones born in rural areas
(therefore having rural ‘hukou’ (IDs) and who have migrated with their parents to an
urban area; and (2) children born in an urban area to migrant parents.37

1.2.3 Rights to education and duties of providing it in international law
and Chinese national legislation
When the last of the key research questions is discussed in Chapter 4, the ‘4-A’
Scheme is used as a conceptual framework to guide analysis and structure the
argument. The ‘4-As’ are aspects of the right to education and are: Availability,
Accessibility, Acceptability and Adaptability. The ‘4-A’ Scheme is a rights-based
approach developed by the Special Rapporteur of the UN Commission on Human
Rights on the Right to Education and refers back to relevant human rights instruments
(as discussed in Chapter 2). It is a useful means of identifying the main barriers that
hinder migrant children from receiving an education of adequate quality. So that the
discussion on rights can be followed, a brief introductory discussion is needed on the
distinction between rights (exercised by or in the state) as negative restraints or as
positive duties and the basic implications of each kind.
Amidst the tensions of the Cold War, a distorted and ‘artificial distinction’38
developed, dividing human rights into civil and political rights on the one hand, and
economic, social and cultural rights on the other. 39 The former laid down negative
duties of restraint on the part of the state – such as not interfering with freedom of
speech. The latter (normally associated with equality in socio-economic rights)
required positive duties from the state – for example, providing housing and
education.40 In other words, civil and political rights traditionally refer to ‘rights which
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protect individuals against intrusion by the state’; whereas socio-economic rights
require the ‘protection by the State against want or need’.
Nevertheless, the two sets of rights are indivisible and have equal importance.
As Fredman argues, without the provision of basic social and economic rights in the
first place, civil and political rights cannot be fully attained. 41 An example is freedom
of speech and assembly, which would have little meaning to homeless people who are
starving. Freedom of speech is linked to the provision of academic freedom,
empowering individuals to express opinions freely, so that they are ‘free to pursue,
develop and transmit knowledge and ideas through research, study, discussion,
documentation, production, creation or writing’.42 Moreover, some fundamental rights,
such as protection against torture or cruel, inhuman or degrading treatment or
punishments, may be scarcely attainable without socio-economic rights in place. 43
Such arguments are supported by Sen, who points out that ‘political rights are not only
pivotal in inducing political responses to economic needs, they are also central to the
conceptualisation of economic needs themselves.’44 Accordingly, the paradigm of the
indivisibility of both sets of rights is enhanced by the Vienna Declaration and
Programme of Action of 1993,45 which states that all human rights are ‘indivisible and
interdependent and interrelated’.46 In its Preamble, the International Covenant on Civil
and Political Rights also insists that ‘[t]he idea of free human beings enjoying civil and
political freedom and freedom from fear and want can only be achieved if conditions
are created whereby everyone may enjoy his civil and political rights, as well as his
economic, social and cultural rights.’ Nevertheless, these entitlements to human rights
– to political and civil liberties and to economic and social security – have a quite close
relationship with capabilities,47 and the language of capabilities provides ‘important
41
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precision and supplementation to the language of rights’.48 The notion of human rights,
according to Nussbaum, is ‘by no means a crystal clear idea’ because it has been
understood in many different ways: this is because people differ about ‘whether rights
belong only to individual persons, or also to groups’; whether rights are ‘prepolitical or
artefacts of laws and institutions’; or whether rights are to be considered ‘sideconstraints on goal-promotion action or rather as one part of the social goal that is
being promoted’.49 They also differ on how they see the relationship between rights
and duties, and ‘what rights are to be understood as rights to’ do, have or be.50 The
capabilities approach, on the other hand, has the advantage of taking clear positions in
these dispute issues, specifying what the motivating concerns are and what goal is
sought (although the relationships between these two notions needs further scrutiny).51
It also makes clear that ensuring someone can enjoy a right requires more than the
absence of negative state action.52 Indeed, a negative duty of restraint on the part of the
state (particularly apparent in political and civil rights) seems insufficient when, for
example, it comes to the protection of marginalised children. In practice the children
need more than a negative holding back: they need to be supported positively. The
state, as a primary provider, has an obligation to take active measures to fulfil
(facilitate) and to ensure that the children can receive a free and compulsory education
without discrimination. 53 It is also a requirement on it to ‘fulfil (provide) the
adaptability of education by designing and providing resources for curricula which
reflect the contemporary needs of students in a changing world, and fulfil (provide) the
availability of education by actively developing a system of schools, including
building classrooms, delivering programmes, providing teaching materials, training
teachers and paying them domestically competitive salaries’.54 (The right to education
48
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in international law spans both classical political and civil rights and economic, social
and cultural rights, and is discussed below). Another advantage of referring to
capabilities is that the concept focuses on ‘what people are actually able to do and to
be ‘on the ground. 55 Although Nussbaum uses it to address the pertinent issue of
gender equality, capability may also be a useful concept in considering the provision of
an adequate education for migrant children in China. Despite a broadly sound legal and
regulatory framework for education in the country, sound and effective institutional
and normative arrangements are lacking, and government accountabilities at financial,
legal and political levels are insufficiently defined. This means that the local
authorities and state schools do not have the incentives and capacities to implement
national laws and regulations and make them work to all children’s benefit. There
needs to be a positive resolve – followed by action - to uphold the right to education of
every child, as enshrined in Art. 1 of the 2006 Compulsory Education Law.
The quality of indivisibility embedded in political, civil and socio-economic
rights is reflected in the right to education. This right has not only social and cultural
rights components but is also of a civil nature. 56 For example, the provision of
compulsory primary education is a social right, as it lays a positive obligation on a
government to offer access to education free of charge and introduce scholarships:57
the government has to take active measures. The liberty of parents to choose schools
for their children and decide on the religious instruction offered, by contrast, manifests
the civil nature of the right to education.58 This is affirmed in the European Convention
on Human Rights: ‘No person shall be denied the right to education ... The State shall
respect the right of parents to ensure such education and teaching in conformity with
their own religious and philosophical convictions.’ 59 The relationship between the
protection of vulnerable children (girls, street children, children living in poverty and
so forth) and their educational rights clearly has a civil rights perspective too. Article
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29 (2) of the CRC regarding individuals and bodies who establish educational
institutions is an example of the civil rights category.60 Art. 28 (2) relates to school
discipline, and a child’s human dignity is classified as a civil right.61 In addition, there
should, for example, be freedom from censorship in textbooks, and trade union
freedom for teachers; and as these are important in education, states should be
provided with strategies for protecting these freedoms.62 These examples illustrate that
the right to education embraces facets of social and economic rights as well as civil
rights (when ensuring safeguards for freedom of choice). Furthermore the right to
education is regarded as a ‘multiplier’ right,63 meaning that it is a ‘precondition for the
exercise’ of civil and political rights and of economic, social and cultural rights,
including the freedoms of expression, assembly and association, the right to vote and
to be elected, the right to work, and the right to take part in cultural life.64 Without a
certain minimum education, civil, political, economic and social rights cannot be
properly exercised.65 In this perspective, the right to education is ‘both a human right
itself and an indivisible means of realising other human rights’.66
It is not only civil, political and socio-economic rights that interrelate and are
indivisible. Duties (both positive and negative) are also associated one with another.
Fredman argues that ‘rights cannot be distinguished by the kind of duty to which they
give rise’.67 Instead, ‘[the way in] which a right is viewed determines which kind of
duties are in focus.’68 For example, for political and civil rights the normal requirement
is non-intervention from the state (a negative duty) because these rights are viewed
60
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from the perspective of the enjoyment of freedom. Yet the broader meaning of
freedom also entails a positive duty. This can be illustrated by the right to life, since it
requires a positive duty of the state to refrain from ‘deliberately taking life’. 69 A
similar paradigm applies to socio-economic rights. The landmark case Unni Krishnan
J.P & Ors v State of Andhra Pradesh & Ors70 is a good example to illustrate how the
right to education (at least primary education) can be seen as intrinsic to the right to
life.71 As Schachter states, the right to education contributes in a significant way to
promoting the essence of human rights – its basic value of a right to life with dignity.72
Indeed, education promotes the fulfilment of the right to an adequate standard of living;
it can guarantee people access to the basic skills and knowledge needed for their later
lives in society. Moreover, since ‘education can be a means to retain or eliminate
inequality’, 73 it is vital for transmitting the core values of human worth from one
generation to the next, and for raising awareness about social prejudice. Education that
promotes the value of understanding and respect for difference in schools can help
eliminate poverty, combat social exclusion and heal other social disharmonies.74 This
would enhance the value of right to life with dignity. Conversely, education that
overlooks the marginalised can be a source of exclusion for many children and can
hinder integration and social cohesion. The Indian courts have so far been the only
ones to read the right to education directly into the right to life. Similarly, socioeconomic rights also require negative duties of restraint from the state. The right to
housing, a social right, embodies ‘a restraint on the state from unlawful evictions’, and
goes along with the component of maintaining respect for home, family life and
privacy as a civil and political right.75 Furthermore, positive duties include the duty of
the government to enact basic laws and regulations to ensure the protection of human
69
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rights at the domestic level: it needs to enact the law in the first place and create the
right,76 and this presumes the establishment of institutions, such as courts.
To uphold the right to education, the state has three different levels of
obligation: the obligations ‘to respect, protect and fulfil’.77 Again the dual aspects of
the state’s role come into play: positive action and negative restraint. On the one hand,
the government, as a primary provider, has a positive obligation to take active
measures to fulfil its duties, making education available and accessible for all through
various types of channel or institution,78 and at the different levels: primary, secondary
and higher.79 Such a positive obligation reflects the social right component of the right
to education. 80 On the other hand, international law requires governments to respect
the freedom of education.81 The non-interference this implies includes the requirement
that states respect the liberty of parents to choose religious and moral education in
conformity with their own ‘religious and philosophical convictions’,82 and that they
respect the freedom of non-state sectors to establish and direct all types of educational
institutions.83 These last may differ substantially from those provided by the state in
their inspiration, content and methods. 84 Furthermore, governments should respect
academic freedom.85 As we have seen, there should be strategies for protecting these
freedoms.86
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China ratified the UN Convention on the Rights of the Child (CRC) in 1992,
the international legal framework defining the right to education.87 Even though the
phrase ‘the right to education’ is employed ‘abundantly’ in the Constitution of China
and its legislation, they define education as an individual duty, 88 adding a ‘right to
receive education’.89 Indeed, Art. 46 of the Constitution states that ‘citizens of China
have the duty as well as the right to receive education’.90 The duty means a duty to
attend school for compulsory education, and is confirmed in the 2006 Compulsory
Education Law. Art. 11 states that when ‘any child has attained the age of 6, his/her
parents or other statutory guardians shall have him/her enrolled in school to finish
compulsory education’. Art. 13 requires that the administrative departments of
education of the governments at county, township or town level should ‘organise and
urge school-age children to go to school’. Art. 58, covering legal liability, stipulates
that if ‘the parents or any other statutory guardian of school-age children or
adolescents fail to send them to receive compulsory education according to this law
without justifiable reasons, they shall be criticised by the people’s government at the
township level or the administrative department of education of the people’s
government at the county level of the locality and be ordered thereby to make a
correction’. Thus these provisions of the Constitution and the Compulsory Education
Law make education a duty (which means something you have to do). Yet what is the
position if migrant children are unable to attend school because their parents cannot
afford the fees or because they are barred by the sheer difficulty of gaining admission
to a state school?
Furthermore, Chinese legislation recognises only some provisions – mainly the
social component of the right to education but not the civil aspect, which puts restraint
on the government from interfering with education, and in particular from obstructing
the liberty of parents to choose religious instruction. This can be seen in Art. 2 of the
87
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Compulsory Education Law, which states that ‘compulsory education is education
which is implemented uniformly by the State. It is a public welfare cause that shall be
guaranteed by the State.’ This clearly reflects a recognition of the social right to
education, but not of civil rights. Although parental freedom to choose education is
part of the Convention on the Rights of the Child, this has not been recognised at the
Chinese domestic regulatory level. Art. 8 of the Education Law notes that ‘the state
shall separate education from religion. Any organisation or individual may not employ
religion to obstruct activities of the state education system.’ Religious education is
therefore still prohibited in China, both in public and private educational institutions.91
It is significant that China has not ratified the International Covenant on Civil and
Political Rights.92 One of the reasons for non-ratification may relate to the right to vote
stipulated in Art. 25 (b) of the Convention. In China genuine free elections do not take
place at the township levels or above,93 local government still remains in the hands of
cadres supervised and selected by upper-level authorities. These officials are more
responsive and accountable to their higher-tier superiors than to meeting the needs of
the local people they should be serving.94 In the localities, there is therefore a lack of
genuine accountability to local people and a tendency to stray from good governance.
Accountability for providing education to migrant children is thus avoided.
In this unsupported situation, parents of internal migrant children do not appear
to have the liberty to choose educational institutions for their children. In most cases,
they resort to privately-run ‘migrant schools’ because various barriers and limits
prevent them from sending their children to state schools.
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1.3 Research questions
Against this background, three questions are singled out for examination in this study:
(1)

What is the legal and regulatory framework upholding the right of children
to education at international level and at the national domestic level in
China?

(2)

What are the lived realities internal migrant children experience in
accessing education (especially compulsory education) in the regions they
have moved to?

(3)

What are the main barriers presented to them within the current institutional
and normative systems in China – barriers and challenges that limit the
availability, accessibility, acceptability, adaptability of compulsory
education for them. We must also ask: how have these barriers come about?

1.4 Methodology
Both primary and secondary data were employed in this research to support and
illustrate discussions on the three key research questions identified above. The thesis is
based on careful analysis of documentary evidence, using both international and
Chinese national documents and regulations. There is a critical review of a large
selection of secondary literature.

1.4.1 The legal framework
Chapter 2 covers the first of the key questions: What is the legal and regulatory
framework upholding the right of children to education at international level and at the
national domestic level in China? For this, the following sources were used.

Primary data

At the level of international human rights law, the primary data included both
international human rights treaties (formal legally binding multilateral treaties,
validated through definitive signatures, ratification, acceptance or approval and
accession by states) and soft law documents (including declarations, resolutions and
27

recommendations, which may not be legally binding documents but may have a
political sense). Referral to primary data also included examination of the official
United Nations treaty body documents, including General Comments, Concluding
Observations/Comments and State Party Reports issued by the United Nations core
international human rights treaty-based bodies, including the Human Rights
Committee (CCPR), the Committee on Economic, Social and Cultural Rights
(CESCR), the Committee on the Rights of the Child (CRC), and the Committee on the
Elimination of Discrimination against Women (CEAW). At the regional level, regional
human rights instruments and relevant guidelines and principles were also examined.
At the domestic national level in China, national legislation and regulations were
studied and used.
Cases referring to regional human rights instruments relating to the right to
education in different jurisdictions were also consulted. They are referred to in the
discussion in order to specify the scope and content of the right to education and to
articulate government obligations at the national level. Cases in China also appear as
primary data in this chapter.

Secondary data

Academic literature (books and journals), working conference papers, research papers,
newspapers and theses are all drawn on to throw light on the question at issue.

1.4.2 The experience of migrant children
Chapter 3 covers the second research question: What are the lived realities of internal
migrant children in accessing education (especially compulsory education) in the
regions they have moved to?

Primary data

This chapter mainly draws on secondary data, but is supplemented with primary data
gleaned in fieldwork and from interviews conducted by the author with officials and
with non-official personnel in Beijing in 2011 to deepen the understanding of the data
analysis.
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The interviews were, of course, structured, but contained an open element as
well, so that interviewees could say fully what was on their minds. The semi-structured
interview has been approved in the social sciences as a ‘powerful method of producing
knowledge of the human situation’, and has been recognised as an effective approach
for building up in-depth, nuanced data both about the position of individuals in
institutions and about wider contextual themes.
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Most important, qualitative

interviewing is particularly effective at uncovering an individual’s attitude and values,
aspects that do not necessarily emerge in observation, surveys or formal
questionnaires.96 In this, if it is done well, a qualitative interview can achieve a depth
and complexity not obtainable by other approaches.97 In this research, the interviews
enabled the gathering of detailed, in-depth information to illustrate how various people
viewed the problems of migrant children and their schooling overall. The issues in
privately run schools for migrant children and in state schools were both explored and
concerns from officials and non-officials were heard. An important theme that
emerged was the poor linkage between compulsory education and high school
education.
Based on these reasons, thirteen interviewees were selected in Beijing. There
were two groups involved. The first group consisted of experts, including officials
from the Ministry of Education of China, the Beijing Municipal Commission of
Education and the Development Research Centre of the State Council. These
interviewees were able to give the official view on the right of internal migrant
children to education. The second group consisted of non-officials, including people in
NGOs working with migrant children, professors, and researchers from various
universities as well as the Beijing Academy of Social Sciences; also interviewed were
head teachers of both a state middle school and a privately run primary school for
migrant children, a local NGO in Beijing and a lawyer working for a legal aid centre
for migrant workers. The interviews with the second group were intended to shed light
on how the migrants themselves saw their predicament.

95

Steinar Kvale, Doing Interviews (Sage 2007); Steinar Kvale and Svend Brinkmann, Interviews,
Learning the Craft of Qualitative Research Interviewing (Sage 2009)
96

David Silverman, Interpreting Qualitative Data (Sage 2006) 114

97

Ibid., 114

29

The central government of China has promulgated several key national
educational policies (as examined in Chapter 2). In practice, as of 2011, the local
governments in twelve different provinces 98 and four municipalities99 directly under
the central government have formulated their own concrete policies according to ‘the
Two Main Principles’. Each province has its own policy developments and each has
met its own obstacles. It was hardly feasible to conduct research in twelve different
provinces, owing to limited time and resources; so Beijing was selected for an
empirical case study to show what the main concerns were of the officials and nonofficials involved. The reason for choosing Beijing was not only that it ranks as the
city receiving the largest migrant population from other provinces of China (97.05 per
cent of migrant children coming from other provinces), 100 but also because it has a
large number of internal migrant children (23.83 per cent)101 in proportion to the total
population of Beijing-born children. Most importantly, as the capital city of China,
Beijing provides a good opportunity for interviewing high level people who work in
the Ministry of Education, the main governmental organ responsible for revising,
regulating and monitoring educational legislation and policies at national level.
However, although interview data provide an in-depth knowledge of how
migrant children fare in Beijing, trends there do not necessarily reflect developments in
other cities. In addition, the focus of this research is on the international and Chinese
national legal framework and the development and implementation of regulations
governing education at national and local level. It was not thought appropriate to
interview the migrant children themselves on this subject, although their own voice is,
of course, important in other things. (Other scholars are collecting migrant children’s
personal views for other fields of research.)

Secondary data

The secondary data drawn on includes academic literature, working and research
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papers, news articles, and accounts of relevant work by NGOs, UN bodies and other
international organisations.

1.4.3 Barriers hindering attainment of the ‘4-As’
Chapter 4 deals with the last research question: What are the main barriers hindering
attainment of the availability, accessibility, acceptability and adaptability of education
for migrant children (the 4-As); and why are these barriers there at all?
Both primary and secondary data were used in this chapter. In particular it is
structured around the ‘4-A’ Scheme (Availability, Accessibility, Acceptability and
Adaptability of the right to education)
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which was developed by Katarina

Tomasevski, the former Special Rapporteur of the UN Commission on Human Rights
on the Right to Education. This scheme offers a conceptual framework to identify the
main barriers migrant children face when they seek compulsory education and to
articulate the corresponding state obligations the state has towards these children. The
‘4-A’ scheme has been endorsed by the UN Committee on Economic, Social and
Cultural Rights, 103 and ‘has proved to constitute a simple and easy-to-use tool for
translating the international legal framework of the right to education for professionals
working in education or international cooperation’.104 Although Chinese domestic law
does not fully conform to all that is defined as the right to education in the
international legal framework, most of the content of the ‘4-A’ Scheme is still helpful
as an analytical framework, and could be a potential approach of developing a more
comprehensive framework on the content of the right of the child to education in its
102
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domestic regulations or guidelines. The scheme also provides a clear structure for
‘tidying up’ the complex circumstances reflected in China’s institutional, educational
and legal systems.

1.5 Literature review
The first report on the educational plight of migrant children was published in the
National Education Newspaper in 1995. It was entitled ‘Where should internal migrant
children attend schools? – A discussion on migrant children and their schooling’ and
was written by a reporter called Li Jian Ping.105 With the developments of the past ten
years, an increasing number of studies on migrant children have been made and there
is a growing body of academic literature.
First, because the deep-rooted hukou-based system for registration and
enrolment is one of the most formidable barriers, research has been done on China’s
dual rural-urban segmentation and the educational problems faced by migrant children.
For example, Wang, 106 Zeng 107 and Hunnum and Wang 108 in separate pieces of
research have shown that the hukou system, the dual education system, and the
imbalanced development of education and disparities between urban and rural regions
constitute one of the main institutional barriers limiting migrant children’s access to
schools on an equal basis in the regions they move to. The hukou system also causes
negative attitudes and discrimination and prevents migrants from accessing social
benefits such as health care. This perspective overlaps with studies that look at equality
in education for migrant children. Mok, Wong and Zhang paint a broad picture of how
marketisation and privatisation of education have ‘intensified educational inequalities
and widened regional disparities between the economically developed areas on the
eastern coast and the less economically developed areas in the middle-north-western
105

Tang Meijuan, ‘Research on internal migrant children to education within 10 years – review and
reflection’ (2009) 8 Education Research Monthly 17
106

Wang Ying, ‘A Research on Internal Migrant Children and the Issues around their Education in the
Context of Dual Rural-Urban System’ (Central China Normal University, Dissertation 2007)
107

Zeng Tianshang, Deng Youchao, Yang Runyong, Zuo Xiaomei, Chu Zhaohui and Li Xiejing,
‘Balanced Development of Compulsory Education: Cornerstone of Education Equity’ (2007) Front
Education China 469-493
108

Emily Hannum and Meiyan Wang, ‘Geography and Educational Inequality in China’ (2006) 17
China Economic Review 253-265
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parts of the country’.109 Their study is based on fieldwork observations, data analysis
and findings from a household survey conducted in eight cities in China. 110 Han
specifically points out that the current hukou system and the national managerial
system in compulsory education (a decentralised system managed by county level
governments) are the main institutional and systemic problems causing inequality in
compulsory education for migrant children. 111 Xiao and Chen also state that such
inequality is evident in the whole process of pre-enrolment, school attendance and life
outcomes.112
Some researchers analyse the problem entirely through a discussion of the
decentralised educational financing system and the impact it has on migrant children.
For example, Guo concludes that ‘decentralised financing of compulsory education
tied with the household system cannot respond to the needs of migrant children’s
education.’ Financing education for migrant children is the ‘critical missing dimension
of current migrant child education policy in China’. 113 Dong also argues that the
essential cause of educational inequality is the decentralisation of power and the
devolution of state finance to regional governments, who then make burdensome
financial demands on migrant parents.114 Her argument is supported by other scholars.
This absence of financial support from the central government is regarded as the
weakest feature of the national compulsory education system. 115 In Tomasevski’s
109

Ka Ho Mok, Yu Cheung Wong and Xiulan Zhang, ‘When Marketisation and Privatisation Clash with
Social Ideals: Educational Inequality in Urban China’ (2009) 29 International Journal of Educational
Development 505-512
110
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111

Han Jialing, ‘Education for Migrant Children in China, Background Paper Prepared for the Education
for All Global Monitoring Report 2010, Reaching the Marginalized’, UNESCO
2010/ED/EFA/MRT/PI/42
112
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Cities’ <http://neibu.nies.net.cn/snxx/wenxian/snxx_20120510082933_14083.html>
accessed 1
September 2012
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(2010)
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words the central government’s decentralisation policy has ‘imposed the obligation to
finance schooling upon local authorities without ensuring that they have resources
corresponding to their educational responsibilities’.116 Murphy backs this up and goes
on to state the consequences: the ‘ongoing exclusion [of migrant children] may be
explained by the continuing reluctance of local officials to incur the fiscal burden of
extending education to outsiders.’117
In addition, several empirical studies have been done from an ethnographic
perspective. Basing her work on research on migrant schools in Beijing, Woronov
examines how new hierarchies are produced ‘through embodied spatial practices
within city space’, and examines ‘how school texts, state ideology and children’s
appearances produce new kinds of marginalities’.118 A similar study has been carried
out by Goodburn, who focuses on administrative and financial barriers as well as on
the discrimination that prevents migrant children from accessing state schools in
Beijing. She suggests possible reasons why migrant children are so treated.119
In addition, many scholars have examined the development of national policies
concerned with compulsory education for migrant children and the main implications
behind them.120
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Also, since migrant children have been so discriminated against in the cities,
there has been wide discussion on the effects this has on their psychological
development; on their relationships with parents, schools, and local peers; and on how
they manage (or do not manage) to adapt.121
As can be seen, the problems surrounding migrant children have been studied
from various perspectives. However, the outcomes of policies cannot be understood
without proper examination of the normative and institutional systems within which
migrant children’s education is being administered. This contextualisation enables an
identification and classification of the barriers that jeopardise the proper
implementation of policies as well as the formulation of reformative possibilities.
What is needed is to pull the various issues (lived realities and barriers) together in a
structured and systematic way to provide an overall picture, not only of what education
provision is required, but what government obligations should be. This is why the
present research adopts Katarina Tomasevski’s ‘4-A’ scheme as a conceptual
framework. The various emphases of this scheme are particular useful for honing in on
the issues that matter most.

1.6 Structure of the thesis
This thesis is organised in five chapters, this Introduction being the first.
Chapter 2 sets out the legal position concerning the right of children to
education at both international and domestic levels. The provisions in international
human rights law are examined in detail, so that the standards laid down can be the
yardstick for assessing the adequacy of the education migrant children can access and
the barriers they face (Chapter 4). The chapter starts with an exposition of the
international recognition of the right of the child to education, emphasising the core
content of this right and the corresponding state obligations towards children, as set out
in international legal instruments. The discussion is informed by the ‘4-A’ Scheme,
which has already been explained, and this is used to guide analysis. Under the
different ‘A’s of the ‘4-A’ Scheme, various international human rights treaties and

121

Daniel Fu Keung Wong, Yingli Chang, Xuesong He and Qiaobing Wu, ‘The Protective Functions of
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in Shanghai, China' (2010) 56 (2) International Journal of Social Psychiatry 152
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cases which refer to regional human rights conventions in different jurisdictions are
discussed in order to specify the scope and content of the right to education in
international law.
The chapter then introduces the Chinese education system in its social and
political context and describes some recently promulgated national regulations on
education, discussing their effects. It goes on to look at the general position of
children’s rights in the country, focusing on the status of education (especially
compulsory education) in Chinese law. There is an absence of specific legislation to
protect internal migrant children in China, and the legal provisions on their rights to
education are reviewed. These provisions are found in two pieces of national Chinese
legislation: the Constitution of China and the Compulsory Education Law of China.
The chapter describes how the central government has recently promulgated a series of
national policies designed to help internal migrant students receive compulsory
education in the state schools of their receiving cities.
Chapter 3 offers an empirical account of the educational experiences of
migrant children. Focusing particularly on compulsory education, it describes and
analyses the entry system, fees and enrolment, and the transition from primary to
secondary level and beyond. It reviews the differences between the private and state
systems, cultural expectations and attitudes and the impact these have on pupils’
experiences of the education system.
Chapter 4 identifies the main barriers and challenges embedded in the current
legal, institutional and national education systems which prevent these children from
receiving a compulsory education of adequate quality. It examines the reasons why
many migrant children are frequently still barred from attending state schools in the
receiving cities for their compulsory education. It asks why national laws and
regulations are not being properly enforced.
Chapter 5 concludes the thesis with a discussion of the main findings. It offers
ten practical recommendations on initiatives needed to improve migrant children’s
access to adequate education.
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CHAPTER 2: THE RIGHT OF CHILDREN TO
EDUCATION: THE INTERNATIONAL AND CHINESE
NATIONAL LEGAL ARCHITECTURE
2.1 Outline of Chapter 2
Chapter 2 sets out the legal position concerning the right of children to education at
both international and domestic levels. Provisions regarding the right to education in
international human rights law are examined in detail, so that the standards established
can be assessed in Chapter 4 which identifies and discusses the main barriers and
challenges presented within the current institutional and normative systems preventing
migrant children from receiving an education of adequate quality. It asks why national
laws and regulations are not being properly enforced.
This chapter starts with a discussion of international recognition of the right of
the child to education, with an emphasis on the core content of this right and the
corresponding state obligations towards children in international legal instruments. 1
The discussion is informed by the ‘4-A’ Scheme developed by the former Special
Rapporteur of the Commission on Human Rights on the Right to Education, Katarina
Tomasevski. Under the different themes of the ‘4-A’ Scheme, various international
human rights treaties at international level are discussed along with cases that refer to
regional human rights conventions relating to the right to education in different
jurisdictions. This is done in order to specify the scope and content of the right to
education in international law. After establishing this, the chapter introduces the
Chinese education system in its social and political context and addresses some
recently promulgated national regulations on education in China, discussing their
effects. It then looks at the general position of children’s rights in China, focusing on
the position of education in Chinese law, and especially compulsory education. Due to
the absence of specific legislation on the protection of domestic migrant children in
China, the legal provisions on their rights to education are discussed. These provisions
are found in two pieces of national Chinese legislation – the Constitution of China and
1

Legal instruments in this research include both international human rights treaties (formal legally
binding agreements between states and obligations through accession or ratification by states) and soft
law documents (including declarations, resolutions, or recommendations, which may not be legally
binding documents but may have a political sense).
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the Compulsory Law of China. In addition, this chapter further examines how the
central government has promulgated a series of national policies designed to help
internal migrant students receive compulsory education in the state schools of their
receiving cities. Following this examination of international and Chinese domestic law
and regulations, conclusions are summarised.
Primary and secondary data, including Chinese national legislation, case law,
national and local educational regulations, academic literature and working/research
papers are all employed in this chapter to illuminate these issues.

2.2 Recognition of the protection of the right to education in
international legal instruments
2.2.1 The genealogy of the right to education in international law
Definition and aims of the right of children to education

The right to education is recognised as a fundamental human right and has a solid basis
in international law on human rights. At international level, the provision of the right
to education is guaranteed in several international human rights instruments: the
Universal Declaration of Human Rights (UDHR), 2 the International Covenant on
Economic, Social and Cultural Rights (CESCR),3 the International Covenant on Civil
and Political Rights (CCPR), 4 the Convention on the Elimination of All Forms of
Discrimination against Women (CEDAW), 5 the International Convention on the
Elimination of All Forms of Racial Discrimination (CERD),

6

the UNESCO

Convention against Discrimination in Education (the UNESCO Convention) 7 and
more recently, the Convention on the Rights of the Child (CRC).8 China is a party to

2

(Adopted 10 December 1948 UNGA Res 217A(III) (UDHR)

3

(Adopted 16 December 1966, came into force 1 January 1976) 993 UNTS 3 (CESCR)

4

(Adopted 16 December 1966, came into force 23 March 1976) 999 UNTS 171 (CCPR)

5

(Adopted 18 December 1979, came into force 3 September 1981)UN Doc. A/34/46 (CEDAW)

6

(Adopted 21 December 1965, came into force 4 January 1969) UNTS 195 (CERD)

7

(Adopted 14 December 1960, came into force 22 May 1962) UNTS 9 (the UNESCO Convention)

8

(Adopted 20 November 1989, came into force 2 September 1990) UN Doc. A/44/49 (CRC)
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25 international human rights instruments, including six core international human
rights treaties9 – CESCR, CERD, CEDAW, CAT, CRC and CRPD.10 Apart from the
ratification of these treaties, the government has also ratified 22 International Labour
Organisation Conventions (ILO) as of 2011. 11 These form a background to our
consideration of educational rights.
The right of children to education has also been incorporated into various
regional human rights treaties in the European Union,12 in Africa13 and in America.14
Asia, regrettably, remains the last continent with neither an enforceable regional
human rights mechanism nor a children’s rights mechanism. 15 Nevertheless, some
regional and sub-regional non-legal human rights documents, such as charters and
declaration have been adopted in the region – for example, the Asian Human Rights
Charter declared by the Asian Human Rights Commission (AHRC), an independent
non-governmental Asian human rights body, was adopted in 1998 by South Korea.
Although the Charter represents a significant step towards recognising the protection
of regional human rights in Asia, it has been pointed out that it is not a ‘workable
document immediately agreeable to Asian states’, 16 and there is no corresponding
9

The Office of the United Nations Treaty Collection Database
<http://treaties.un.org/Pages/Treaties.aspx?id=4&subid=A&lang=en> accessed 11 January 2011

10

Convention on the Rights of Persons with Disabilities (CRPD)

11

Ratifications by Country <http://www.ilo.org/ilolex/english/newratframeE.htm > accessed 11 January
2011
12

Art.2 of the First Protocol to the European Convention for the Protection of Human Rights and
Fundamental Freedoms (adopted 20 March 1952, ETS No.9); Art. 17 of the European Social Charter
(adopted 3 May 1996, ETS No.163); Article 14 of the EU Charter of Fundamental Rights of the
European Union (adopted 7 December 2000)
13

Art. 17(1) of the African Charter on Human and Peoples’ Rights (adopted 26 June 1981, OAU Doc.
CAB/LEG/67/3Rev.5; Art.11 (1) of the Africa Charter on the Rights and Welfare of the Child (adopted
11 July 1990, OAU Doc.CAB/LEG/24.9/49)
14

Art. XII. of the American Declaration of the Rights and Duties of Man (adopted 2 May 1948, OAS
Resolution XXX); Art.13 of the Additional Protocol to the American Convention on Human Rights in
the Area of Economic, Social and Culture Rights – ‘Protocol of San Salvador’ (adopted 17 November
1988, OAS Treaty Series No. 69)
15

Geraldine Van Bueren, The international law on the rights of the child (Martinus Nijhoff Publishers
1998) 22
16

Seth R. Harris, ‘Asia Human Rights: Forming a Regional Covenant’ (1999) APLPJ 4. Harris points
out that the Charter is not a final product for the protection of human rights in Asia: ‘because many
Asian states are suspicious of any expansion of human rights beyond those traditionally recognised, the
Charter will undoubtedly be unacceptable to them.’ This point relates closely the debate on universal
human rights and cultural relativism, but that is not the focus of this study.
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reporting or petition mechanism nor a monitoring body to go with it. The two
functions of the Charter are that firstly it re-emphasises the importance of the
protection of basic human rights, including those of women, children and workers;
secondly, it urges measures that can be used to ‘hasten recognition of rights for the
Asian-Pacific region’.17 Aside from this charter, the Association of Southeast Asian
Nations (ASEAN)18 has played an active role not only in accelerating ‘the economic
growth, social progress and cultural development’ especially of the Southeast Asian
region, but also in promoting ‘regional peace and stability through abiding respect for
justice and rule of law’ and ‘adherence to the principles of the United Nations Charter’
among the various countries. 19 The ASEAN Intergovernmental Commission on
Human Rights (AICHR) functioning as a consultative body was formally established
on 23 October 2009 by the Heads of the Member States of ASEAN. 20 One of the
mandates of AICHR promotes and protects ‘human rights and fundamental freedoms
within the ASEAN Community’

21

and develops ‘an ASEAN Human Rights

Declaration with a view to establishing a framework for human rights cooperation
through various ASEAN conventions and other instruments dealing with human
rights’. 22 Regarding the protection of child rights in Asia, some declarations are
recommended by ASEAN, such as the ASEAN Declaration against Trafficking in
Persons Particularly Women and Children 23 and the Yangon 2000 Declaration on
Preparing ASEAN Youth for the Challenge of Globalisation.24 However, Asia remains

17

Ibid., 3 and 4; Asian Human Rights Charter
<http://material.ahrchk.net/charter/mainfile.php/eng_charter/> accessed 11 January 2013. However,
there is no explicit provision on the right of the child to education in the Charter.
18

Brunei Darussalam, Cambodia, Indonesia, Lao PDR, Malaysia, Myanmar, Philippine, Singapore,
Thailand and Viet Nam are the current ten ASEAN member states. <http://www.asean.org/asean/aseanmember-states > accessed 11 January 2013
19

ASEAN <http://www.asean.org/asean/about-asean/overview> accessed 11 January 2011

20

‘Cha-Am Hua Hin Declaration on the Intergovernmental Commission on Human Rights’
<http://www.aseansec.org/documents/Declaration-AICHR.pdf> accessed 11 January 2011
21

ASEAN Intergovernmental Commission on Human Rights (Terms of Reference) para. 4.1
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Ibid., para. 4.2

23

(Adopted by the Heads of State/Government of ASEAN Member Countries on 29 November 2004 in
Vientiane, Lao PDR)
24

(Adopted by the Heads of State/Government of ASEAN Member Countries on 2 November 2000 in
Yangon)
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the last continent with neither an enforceable regional human rights convention nor a
children’s rights convention.
Although there is no absolute agreement on how to define the right to
education, the substance of the right to education as a fundamental human right is
relatively well defined in international human rights treaties: a universal free and
compulsory primary education;25a universal availability and accessibility of secondary
education,26 and equitable access to higher education on the basis of capacity.27 More
importantly, the principle of non-discrimination at all levels of the educational
system, 28 the improvement of quality education and the establishment of minimum
standards of school facilities have also been recognised in international law as part of
the substance of the right of children to education.
The aims of the right to education tend to vary at national level according to
different political, historical, cultural or religious contexts. 29 However, international
human rights law specifies four fundamental aims: (a) the full development of the
individual’s personality, talents, and abilities; 30 (b) the strengthening of respect for
human rights and fundamental freedoms; 31 (c) the empowering of all persons to
participate effectively and responsibly in a free society; 32 (d) the promotion of

25

Art. 28 (1) (a) of the CRC; Art. 13. (2) (a) of the CESCR; Art. 4 (a) of the UNESCO Convention; Art.
26 (1) of the UDHR
26

Art. 28 (1) (b) of the CRC; Art. 13 (2) (b) of the CESCR; Art. 4 (a) of the UNESCO Convention

27

Art. 28 (1) (c) of the CRC; Art. 13 (2) (c) of the CESCR; Art. 4 (a) of the UNESCO Convention; Art.
26 (1) of the UDHR
28

Art. 2 (1) of the CRC; Art. 2 (2) of the CESCR; Art. 2 (a)-(c) of the UNESCO Convention; Art. 10 of
the CEDAW; Art. 2 of CERD; Art. 27 (1), 29 and 31 of ILO Convention Concerning Indigenous and
Tribal Peoples (1989)
29

Compared with human rights instruments concluded under the auspices of the United Nations and the
Organisation of American States, most other regional instruments define the aims of education only
vaguely.
30

Art. 26 (2) of the UDHR; Art. 5 (1) (a) of the UNESCO Convention; Art. 13 (1) of the CESCR; Art.
29 (1) (a) of the CRC; guiding principle 1 of the ILO/UNESCO Recommendation concerning the status
of teachers
31

Art. 55 of the UN Charter; Art. 26 (2) of the UDHR; Art. 5 (1) (a) of the UNESCO Convention; Art. 7
of the CERD; Art. 13 (1) of the CESCR; Art. 29 (1) (b) of the CRC
31

Art. 26 (2); principles 1 of the ILO/UNESCO Recommendation concerning the Status of Teachers

32

Art.13 (1) of the CESCR; principle 7 of the Declaration of the Rights of the Child; Art. 29 (1) (d) of
the CRC

41

understanding, tolerance and friendship among all nations and racial, ethnic or
religious groups.33
Art. 29 (1) of the CRC has the most comprehensive coverage of the objectives
of the right to education in international law.34 The aims are: the holistic development
of the full potential of the child (29(1) (a)), including development of respect for
human rights (29 (1) (b), an enhanced sense of identity and affiliation (29 (1) (c)), and
his or her socialisation and interaction with others (29 (1) (d)) and with the
environment (29 (1) (e)). It not only embodies the core value of the CRC, that is, the
value of the human dignity innate in every child and his or her equal and inalienable
rights, but also promotes the idea of seeking to evaluate the objectives of education
from the child’s perspective.35 As the CRC Committee states, if the type of teaching is
primarily focused on ‘promoting competition and leading to an excessive burden of
work on children’, it may hamper the harmonious development of children to the
fullest potential of their abilities and talents.36 Therefore, all state parties to the CRC
ensure that education should be ‘child-friendly, inspiring and motivating [to] the
individual child’; it should maximise the child’s ability and opportunity to participate
fully and responsibly in a free society.37 As Hodgson notes, the exercise of the right to
education is not intended merely to acquire information and knowledge but to achieve
a variety of objectives which will benefit not only individuals but the communities
they live in.38 To summarise, the aims of education go far beyond a formal schooling
in the broader understanding of international human rights law: they embrace the range
of life experience and the learning processes which enable children, individually and
collectively, to ‘develop their personalities, talents and abilities’ and to ‘live a full and
satisfying life within society’.39
33

Art. 26(2) of the UDHR; Art. 5(1) (a) of the UNESCO Convention; Art. 7 of the CERD; Art. 13(1) of
the ICESCR and Art. 29 (1) (d) of the CRC
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Doc CRC/GC/2001/1, para. 12
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An additional point about human rights education is that: as Seck states, ‘it is
impossible to defend human rights if they are unknown, and they cannot be known
unless they are taught’. 40 Human rights education, 41 seen as a prerequisite for
individuals in a society to demand and expect their rights and freedoms, 42 is the
transmission of values of citizenship, peace, reconciliation, and respect for others. It is
also considered a ‘comprehensive, life-long process’ with the purpose of reflecting the
basic values of human rights in the daily lives and experiences of children.43 Hence
information on the content of human rights treaties44 and international humanitarian
law 45 should be included in the curriculum, both to achieve this purpose and to
encourage children in a respect for human rights and fundamental freedoms’.46 More
practically, it is important to apply human rights standards in practice so that children
can grasp a better understanding of them through ‘observation’ rather than through
‘exhortation’47 or indoctrination.48

A human rights-based approach to education

A major division of opinions over implementing the right to education (and therefore
about education itself) has emerged in the distinction between a ‘human rights-based’49
understanding of the issues and an economic understanding (the latter being seen most

40
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53/128 (2000) UN Doc E/CN.4/2000/71, Preamble; the 1993 Vienna Declaration and Programme of
Action. The World Conference on Human Rights (12 June 1993) UN Doc A/COF.157/23
42

Gudmundur Alfredsson,‘The Right to Human Rights Education’ in Asbjorn Eide et al (eds),
Economic, Social and Cultural Rights (2nd ed. Kluwer Law International 2001) 273
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significantly in the views and demands of the World Bank).50 Recognising these two
different approaches towards the provision of education is important, because each
understanding reflects a great diversity of approaches and priorities. Furthermore, the
‘[World] Bank has become the major and single largest [financial] provider of loans
for education’ 51 and has expressly encouraged the imposition of school fees to
decrease fiscal deficits.52 As Tomasevski points out, a lending policy like this ‘do[es]
not facilitate making primary education free of charge [which is not in line with the
core content of the right to education guaranteed in international human rights law]
because ‘loans have to be repaid while the ability of primary schools leavers to
generate income is insufficient to facilitate such repayment’. 53 Tomasevski further
argues that this ‘economic’ approach to education has ‘harmed’ the right to education
and the rule of rights-based laws.54 Johnson also has similar concerns. Referring to the
influence of the World Bank, he complains how its officials continue to ensure that
‘any pursue of human rights in [their] work is, at best, secondary to [the] economic
focus’. 55 This is ‘explicitly antagonistic’ to a rights-based approach, because the
promotion of human rights is merely optional to the Bank, and is invoked only if it
helps the Bank advance its economic objectives.56
50

The former Special Rapporteur on the Right to Education, Katarina Tomasevski, has been analysing
the World Bank approach to education and has established an ongoing dialogue with the World Bank as
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many issues where the Bank’s lending policies intersect with the right to education and affect human
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Bureau for Education (UNESCO 2004)
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This economic understanding of education challenges the very assumption of
human rights – that is, the equal worth of all people. 57 Tomasevski points out that
some economists (referring again to those of the World Bank) define education as
efficient production of ‘human capital’ 58 and as a ‘commodity’, 59 they focus their
analysis on the relationship between an ‘economic’ value of education and people’s
incomes.60 Clearly, such an understanding has very different implications for education
than one where children are seen as the subjects of rights in international law. This
contrast can be illustrated by the case of children who have physical and learning
disabilities: the former may be excluded from schools because providing wheelchair
access might be deemed too expensive; the latter may be excluded because meeting
their special needs may be thought not to ‘yield a sufficient marginal returns on
financial investment’.61 In the context of human rights, however, the law calls for the
proper inclusion of all through the teaching and learning process. Education from this
perspective is considered ‘an end in itself rather than a means for achieving other
ends’.62
Surely the imposing on the poor of school fees for primary education so as to
decrease fiscal deficits is as excluding as the examples given of children with
disabilities and would particularly hit families of domestic migrants. Tomasevski
further points out that such a narrowly defined interpretation of education relies merely
on a part of the objectives of education set out in international human rights law. 63 A
‘human rights-based’ approach to education addresses not only the elimination of
disparity, poverty and injustice within the realisation of the right to education,64 but
57
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embodies the wider objectives of education including enabling children to participate
effectively in a free society65 and enhancing children’s cross-cultural understanding,
tolerance and friendships.66 Further, a ‘rights-based’ approach regards education not as
a static commodity isolated from its greater context but as an on-going process, which
holds its own ‘inherent’ human rights values. 67 This approach, requiring both the
achievement of desirable outcomes and their acquisition through a process that reflects
human rights values, 68 moves away from the economic emphasis of considering
education as ‘services delivery.’ 69 This human rights understanding of education
stresses that children, including marginalised ones, should be recognised as subjects in
their own right rather than as ‘passive beneficiaries’ of services and ‘transfers of
commodities’.70 It further implies the accountability of those responsible for provision
in fulfilling, respecting and protecting the right of children to education. 71 The
economists’ ‘human capital’ approach to education not only ‘depletes’ it of much of its
purpose and substance, 72 but may create obstacles to furthering the protection and
promotion of education as a human right and as a public good. 73 Consequently, a
‘human rights-based’ approach to education should be advocated in the process of
drafting, implementing and monitoring domestic and international laws and policies on
education.

The UN CRC reporting system

A reporting mechanism was adopted by the CRC Committee in 1994, in accordance
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with article 44 of the Convention.74 Article 44 notes that ‘State parties undertake to
submit to the Committee, through the Secretary-General of the United Nations, reports
on the measures they have adopted which give effect to the rights recognized herein
and on the progress made on the enjoyment of those rights’ (art 44 (1)). The initial
report is due within two years of the State’s putting the Convention into force and
every five years thereafter. The Committee requests that the reports shall contain
legislative, judicial, administrative and other information, including statistical data, to
give the Committee a good basis for its analysis. 75 Regarding the examination of State
parties’ reports, discussion of a State party report with government representatives is
prepared by a working group.76 The main purpose of the working group is to identify
the most important issues to be discussed with the government representatives in
advance. The working groups normally meet after one session of the Committee to
prepare for the next one. Committee members are invited to the pre-sessional meeting.
These meetings are not open to the public, and any decisions taken by the working
group are reported to the Committee at its next plenary session. 77 At each session, the
Committee examines reports from around ten State parties, discusses issues with
government delegations and issues its Concluding Observations. Regarding overdue
reports, the Committee issues regular reminders to States, and records are kept on the
submission of reports, and specifically on which ones are overdue.78 ‘State parties shall
make their reports widely available to the public in their own countries’ (art 44 (6)). In
addition, alternative reports submitted by NGOs play an important role in monitoring
the implementation of the CRC, as expressly indicated in article 45 (a). All alternative
reports are available through the NGO Group for the CRC and are hosted on the CRIN
website by session.79
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2.2.2 Availability, Accessibility, Acceptability and Adaptability of the right
to education in international law
The CESCR Committee

80

and scholars, including Tomasevski,

81

Coomans,

82

Mehedi,83 and Alston84 provide a concept they refer to as the ‘core content’ of the right
of children to education in international law. The core content, in a universal
realisation of rights, is considered to be ‘a floor or a bottom from which governments
should endeavour to go up […] trying to reach [a] high level of realisation’.85 Because
of its minimal requirements, the implementation of the core content of the right to
education, as an economic and social right, is not restricted by ‘available resources’,86
meaning that insufficient financial resources of state parties is no excuse.87 As Alston
explains, each right must ‘give rise to an absolute minimum entitlement, in the absence
of which a State party is to be considered to be in violation of its obligation’. 88 If the
core elements of the content have not been fulfilled because of a lack of resources,
state parties have the burden of proving that this is due to reasons beyond their control
and must also prove that they have unsuccessfully sought to obtain international
support.89
Coomans describes the core content of the right to education as having three
minimum elements. The essential element is that every child should have access to a
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public school on a non-discriminatory basis. 90 The second element is a free and
compulsory primary education;91 and the third one is freedom of parental choice on
their children’s schooling in conformity with their own religious and philosophical
convictions.92 Verheyde maintains that Cooman’s theory of a state obligation to make
primary education free of charge and compulsory, established in the CESCR, can also
be transposed as the core minimum state obligation in Art. 28 (1) of the CRC.93
Furthermore, Katarina Tomasevski, former Special Rapporteur of the
Commission on Human Rights on the Right to Education, has established an analytical
framework of four ‘A’s – namely availability, accessibility, acceptability and
adaptability of the right to education. 94 The ‘4-A’ scheme has been endorsed by the
UN CESCR Committee,95 and ‘has proved to constitute a simple and easy-to-use tool
for translating the international legal framework of the right to education for
professionals working in education or international cooperation’. 96 This scheme has
also been widely cited by many scholars in the field of the right to education in
international law, including Fredman, 97 Coomans, 98 Verheyde, 99 Beiter
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others.101
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This ‘4-A’ scheme analyses the ‘essential features’102 and the core content of
the right to education in international law,103 including how the right to education can
be understood in international law and how human rights should be protected in
education. Based on this, the scheme also defines the scope of obligations of the state
party, that is, what a government should and should not do, in accordance with
international law; and, in a case of poor performance, what amounts to its violation.104
The ‘4-A’ scheme is well recognised as a tool for analysing the core features of the
right to education and the corresponding obligations of states. This chapter will
therefore adopt the structure of the ‘4-A’ scheme to analyse the scope and elements of
the right to education in international law. (There are many different and equally
important elements under each ‘A’. This section only analyses some key ones due to
the focus and word limits of this thesis).

The first ‘A’: availability of the right to education

The availability of the right to education has two main components. The first
component is compulsory and free primary education as international law mandates.105
Availability also refers to an adequate educational infrastructure, including
‘functioning educational institutions, programmes and trained teachers’ and teaching
materials which should be available and in sufficient quantity.106 The right to education,
as a social and economic right, requires state parties to establish educational
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institutions, and to use a ‘combination of these and other measures’ so as to ensure that
education is available.107

Availability – compulsory and free primary education

The first component of the availability of education is compulsory primary
education. 108 Although the starting age of compulsory primary education varies, it
normally starts from the age of 5 or 7 and lasts approximately six years, and will, in
any case, be no fewer than four years.109
The duration of primary compulsory education matters.110 Children who have
an incomplete minimum education are vulnerable to exploitation, for example as child
labourers111 or, for girls in some countries, as brides in early arranged marriages. The
negative consequences can violate children’s rights, including their educational rights.
Therefore, the duration of compulsory schooling should be extended to at least the
minimum age of employment so as to prevent such consequences. Regrettably, the
CRC itself does not enshrine a minimum age for admission to employment. 112
However, there is an international obligation not to establish a minimum age for the
completion of compulsory schooling and, in any case, it should not be under the age of
15.113 Further, the development of a country’s economy including the development of
child labour, cannot be an excuse for interfering with the right to education as a
fundamental right, enshrined not only in core international human rights instruments,
but applied in litigation too. In M.C.Mehta v State of Tamil Nadu and others Supreme
Court of India,114 the Supreme Court required the State to endeavour to provide a free
107
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and compulsory education for children. The court emphasised that the Constitution
(Art. 45) mandates a free and compulsory education for all children until they reach the
age of 14. 115 It further emphasises the indivisible interrelationship between child
labour and the right to education, health and nutrition. The rationale behind this case is
that child labours cannot be eliminated completely unless education is compulsory and
free of charge.116 This is also a good investment for governments themselves, as they
can ‘gain an educated labour force and electorate’.117
Aside from duration, the ‘compulsory’ nature of primary education has been
confirmed in international law, which, for the protection of children, holds that they
may claim certain rights that nobody, neither the state nor even the parents, may
deny.118 This impacts on the duties both of the state and of parents towards children.119
Herring argues for compulsory primary education because ‘education is a crucial part
of enabling a child to develop his or her own personality and become a productive
member of society’. 120 As a consequence, compulsory education is ‘one of the few
areas where [there] is statutory limitation on parents’ freedom to bring up their
children in whatever way they like’: 121 the right to compulsory education is so
important that it trumps the claims of parents. Parents, however, have some choices
over forms of education (for example over religious education).122
The importance and compulsory nature of primary education can in practice be
incorporated into the constitutional law of a country. Children’s constitutional right to
education is illustrated in the landmark case Unni Krishnan J.P & Ors v State of
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Andhra Pradesh & Ors. 123 The Supreme Court confirmed that the right to basic
education is implied by the fundamental right to life and personal liberty, guaranteed
(Art. 21), when read in conjunction with the directive principles on education (Art. 41):
Article 21 has been interpreted by this Court to include the right to life with human
dignity and all that goes along with it. The right to education flows directly from
right to life. In other words, right to education is concomitant to the fundamental
right enshrined in Part III of the Constitution. The State is under a constitutional
mandate to provide educational institutions at all levels for the benefits of citizens
[…].124

This case provides not only an example of how the right to life can be interpreted as
explicitly including the right to education, but confirms the compulsory nature of
primary education as a fundamental right of children. The principle that the right to
education flows directly from the right to life established in Unni Krishnan J.P, which
has been reaffirmed in M.C.Mehta v State of Tamil Nadu.125 As Schachter126 states, the
right to education contributes in a significant way to promoting the essence of human
rights – its basic value of a right to life.127

Availability – free primary education and public expenditure on education

There is now a consensus that primary schooling should be free of charge as
international law requires.128 In reality, even where no fee is charged, parents in some
countries have to pay indirect costs. Such costs include expenses for textbooks and
supplies, the cost of extra lessons, expenses for meals at school canteens, school
transport, uniforms, other items of clothing and footwear, medical expenses and
boarding fees.129 Moreover, the requirement for free primary education in international
law, as Tomasevski points out, does not imply that primary education should also be
123
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free of all charges for parents. 130 The rationale behind this is that parents have a
‘primary responsibility for the upbringing and development’ of their children, as
affirmed in the CRC.131 The responsibilities of parents, therefore, include a financial
duty to support their children’s primary education. The duty to contribute to the costs
of primary education should be spread through general taxation in each country; and
parents who are financially unable to afford to support their children’s education
should be exempted from payment.132 In this respect, government revenue, especially
taxation, should be considered the main source of funding for basic education, in order
to prevent a potential ‘cost-sharing’ and to protect the children of vulnerable parents.133
To achieve availability of education, sufficient public expenditure

134

on

schooling is crucial.135 The reasons for the great importance of public expenditure are,
firstly that it has an important implication for society: education is not simply a
question of ‘calculating the net contribution … to economic advancement’ as discussed;
it should be recognised that ‘the welfare of society as a whole is enhanced by
investment in education’. 136 Therefore, public expenditure on education as a social
investment should have first demand on budgetary allocations. 137 Secondly, public
expenditure on education has an important implication for children, because schoolage children are not financially independent; they depend on the completion of their
education to become so. 138 A sufficient governmental allocation on education
encourages school attendance and further reduces drop-out rates, and this protects
130
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children from exploitation. When public funding is insufficient, schools may have to
rely on supplementary private contributions from parents; and those who cannot afford
them are most likely to be marginalised and excluded from schooling. 139 Financial
barriers to education can include both direct and indirect costs (e.g. by requiring
children to purchase educational materials).
Most importantly, education from the human rights perspective is ‘the crucial
vehicle by which economically and socially marginalised children and adults can lift
themselves out of poverty, and obtain the means to participate fully in their
communities’.140 It is an indispensable means of realising other human rights:141 the
enjoyment of civil and political rights, such as the right to vote and freedom of
expression, assembly and association, depend on a minimum level of education. There
are similar implications for economic, social and cultural rights. 142 Further, prioritising
public spending on primary education for the purpose of helping parents who are
unable to gain access to primary education for their children also reflects a
government’s response to human rights obligations of providing a free and compulsory
primary education as a public good.
Additionally, it is suggested by economists that primary education ‘ought to be
a priority’ for public educational spending. This is especially so those countries which
have ‘low net enrolment’.143 Then there is ‘a strong rationale for the subsidisation of
primary education’.144 It is likely to be ‘more efficient and equitable’ than investment
in secondary education, which, in turn, is likely to be more efficient than higher
education. 145 Therefore, public spending on providing a truly free and compulsory
primary education should be prioritised.
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In reality, guaranteeing public spending on education constitutionally is a
crucial step in advancing a ‘rights-based’ education.146 In Guingona, Jr. v. Carague,147
the Supreme Court of the Philippines had to decide whether debt servicing, exceeding
three times the budgetary allocation for education, was unconstitutional. A group of
senators in the Philippines had challenged the constitutionality of budgetary allocations
of 86 billion pesos for debt-servicing which had exceeded those for education three
times. Accordingly, the 1987 Constitution of the Philippines148 obligates the state not
only to provide a ‘free public education in the elementary and high school levels’149
but to ‘assign the highest budgetary priority to education’.150 Consequently, the Court
found that education should obtain the largest allocation of all government departments,
even while debt-servicing was necessary for the creditworthiness of the country and,
thus, the survival of its economy.151
The last issue regarding the availability of education is whether public funding
should subsidise private schools. First of all, the meaning of ‘private’ schools varies.
The term ‘private’ can be applied to formal and non-formal education, religious and
secular schools, schools for children with special needs or minority and indigenous
schools. UNESCO classifies schools by the criterion of school management:
‘government-aided schools are considered private if they are privately managed’. 152
English courts, however, have classified schools into state and private by the criterion
of the source of funding. If a school’s funding comes out of public revenue, it is
classified as a state school regardless of how it is managed.153 Furthermore, the issue
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of the allocation of public funds to private schools varies in practice. In André Simpson
v the United Kingdom,154 the European Commission states:
There must be a wide measure of discretion left to the appropriate authorities as to
how to make best use possible of the resources available to them in the interests of
disabled children generally […] it cannot be said that the first sentence of Art. 2 of
Protocol No. 1 (P1-2) requires the placing of a dyslexic child in a private specialised
school, with the fees paid by the state, when a place is available in an ordinary State
school which has special teaching facilities for disabled children.155

Consequently, the European Commission confirmed that it did not impose an absolute
obligation on state parties to provide a financial subsidy for private schools.156 The UN
Human Rights Committee approached the issue from another perspective. In Carl
Henrik Blom v Sweden, 157 the Committee noted that ‘the State party’s educational
system provides for both private and public education. The State party cannot be
deemed to act in a discriminatory fashion if it does not provide the same level of
subsidy for the two types of establishments, when the private system is not subject to
State supervision’.158
Regarding the obligation to provide primary education, if state parties have not
ensured compulsory and free primary education, they are required ‘within two years to
work out and adopt a detailed plan of action for the progressive implementation’ of its
provision.159 Such an obligation on state parties, according to the CESCR Committee,
does not escape the ‘unequivocal’ obligation to adopt a plan of action on the grounds
that the necessary resources are not available, including inadequate financial
resources.160 Moreover, the plan of action must be aimed at securing the progressive
implementation of the right to compulsory primary education, free of charge and be
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adopted ‘within a reasonable number of years’ under Art. 14 of the CESCR.161 In other
words, the plan must specifically ‘set out a series of targeted implementation dates for
each stage of the progressive implementation of the plan’. 162 By contrast, the state
parties’ obligation towards the principle of non-discrimination is required to be
implemented fully and immediately.

The second ‘A’: accessibility of the right to education

The accessibility of education, according to the CESCR Committee, involves three
overlapping dimensions. 163 The first dimension is the economic accessibility of
education: education has to be affordable to all. 164 This implies a positive state
obligation to make access to education free of charge or to introduce scholarships.165
Although economic accessibility is subject to the differential meaning of Art. 13 (2) of
CESCR regarding primary, secondary and higher education, it is regarded as one of the
important prerequisites for free and compulsory primary education.166
The second dimension of accessibility is physical accessibility. 167 It requires
that schools should be built in a convenient geographic location (e.g. neighbouring
schools) or that education should be available and accessible via modern technology
(e.g. a distance learning programme).168 The CRC Committee also recommends that
state parties should ensure that children living in rural and remote areas have access to
education.169 Free transport and the construction of additional schools in isolated areas
are specially required to facilitate such goals.170
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In Brazil, free and compulsory education, including free transport for students
if they cannot attend schools, has been recognised as a public right.171 In the English
case R. v Devon CC Ex p. George,172 the House of Lords established the entitlement of
providing free transportation to facilitate compulsory school attendance for students
who live beyond walking distance to school:
A local education authority would be acting unreasonably if it decided that free
transport was unnecessary for the purpose of promoting their attendance at school,
because if it were not provided parents of these pupils would be under no legal
obligation to secure their attendance.173

In India, the state encourages the attendance of children by introducing the Mid-day
Meal Scheme174 with the intention of attracting children towards education. According
to the order of the Supreme Court, the state governments/union territories should
implement the Mid-day Meal Scheme by providing every government and
government-assisted primary school with a prepared mid-day meal having ‘a minimum
content of 300 calories and 8-12 of protein each day of school for a minimum of 200
days’.175
The last dimension of accessibility of education is the principle of nondiscrimination and equal treatment. This principle requires that education must be
accessible to all children, ‘especially the most vulnerable groups, in law and in fact,
without discrimination on any of the prohibited grounds’176 Owing to the significance
and importance of this principle,177 the CRC not only makes all other aspects of the
right to education dependent upon it, but extends the application of this principle
further to ‘all persons of school age residing in the territory of a State party’, including
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non-nationals, and irrespective of their legal status.

178

The principle of non-

discrimination is equally applicable to Art. 2 (2) of the CESCR, which is not subject to
any limitation by progressive realisation or by availability of resources;179 it applies
fully and immediately to all aspects of education and encompasses all international
prohibited grounds of discrimination.180
The prohibition on discrimination in education enshrined in the UNESCO
Convention against Discrimination in Education is the most specific convention on
discrimination.181 The term ‘discrimination’ in education, according to the Convention,
refers to:
Any distinction, exclusion limitation or preference which being based on race,
colour, sex, language, religion, political or other opinion, national or social origin,
economic condition or birth has the purpose or effect of nullifying or impairing
equality of treatment in education.182

In particular, the Convention aims to eradicate the practices of ‘depriving any person
or group access to education’,183 of ‘limiting any person or group to education of an
inferior standard’184, of ‘maintaining separate educational systems or institutions for
any person or group’185 and of ‘inflicting’ on any person or group conditions which are
incompatible with human dignity. 186 State parties should also undertake immediate
measures both to prevent discrimination arising and to eliminate discrimination which
has already existed.187 Such measures include: abrogating any statutory, administrative
instructions or practice which involves discrimination; 188 ensuring there is no
178
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discrimination in the admission of pupils to educational institutions189 and prohibiting
differences of treatment between nationals by public authorities except on the basis of
merit or need in the matter of school fees, scholarships or other forms of assistance to
pupils. 190 Furthermore, the Convention emphasises the necessity of ensuring that
educational standards and conditions relating to the quality of education provided in all
public educational institutions are of the same level.191
In addition to the above general framework, international law has identified
specific categories of children who are more likely to be the victims of educational
discrimination and therefore require special policies. These groups (which are not
exclusive) include: girls; children living in rural communities; children with
disabilities; and indigenous and minority children. In D.H and Others v Czech
Republic,192 the ECHR held that segregating Roma students into special schools was a
form of unlawful discrimination, in breach of the provision of prohibiting
discrimination (Art. 14 of the European Convention) in conjunction with Art. 2 the
right to education in Protocol No.1.193
Amongst special groups of children, girls can be disadvantaged in education
and therefore deserve special protection in practice. Although the importance of
protecting girls’ education has been emphasised in international law, such as in the
CEDAW and the CRC,194 girls make up approximately 56 per cent of the 77 million
children not in schools.195 The Millennium Development Goals (MDG)196 report 2010
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indicates that gender parity in primary and secondary education is still out of reach for
many developing regions.

197

Completion rates also tend to be lower among

girls/women than among boys/men.198 Poverty has universally been confirmed as a key
obstacle to the enjoyment of human rights, including the full realisation of girls’ right
to education, especially amongst those living in rural areas.199 According to the MDG
report, girls of primary school age from the poorest 60 per cent of households are three
times more likely to be out of school than those from the wealthiest households.200
Consequently, their chances of attending secondary education are smaller, and older
girls are more likely to be out of school.201 Education helps people realise their human
rights; it is also the most powerful way to ‘lift’ people out of poverty. 202 Without
access to education, girls can hardly claim their rights and can never have the power to
make their own choices.
However, despite the importance of education for girls, several obstacles
impede their access to it. Early marriage and pregnancy are two of the reasons why
girls drop out of schools. 203 In the case of Tatu Shabani, 204 an unattached girl was
sentenced to six months in prison for not attending school because of her pregnancy.
She was labelled a ‘delinquent’ because of her pregnancy as a primary school student:
pregnancy ended both her education and her childhood. The CRC Committee therefore
urges that state parties should ‘review, and where necessary, reform legislation and
practice to increase the minimum age for marriage with and without parental consent
to 18 years, for both girls and boys’.205
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Cultural and social beliefs, along with traditional attitudes and practices also
play their part in preventing girls from benefiting from schooling. In some developing
regions, an economic and social rationale for investing in boys rather than girls is still
practised. 206 Poor families depend on the financial contribution of their family
members, hence overcoming obstacles not only requires a flexible and adaptable
educational programme for girls, especially for working children, 207 but needs ‘a welldesigned strategy for changing social norms through the mobilisation of teachers,
parents, community leaders, and pupils themselves’.208
The CRC and the CEDAW provide several recommendations to state parties
for promoting girls’ education and equal opportunities. These include: the elimination
of any stereotyped concept of the roles of men and women; 209 the revision of text
books;210 the adaptation of teaching methods;211 the reduction of any gap in education
existing between boys/men and girls/women; and the reduction of female student dropout rates.212
Furthermore, a systematic approach with ‘a range of laws, policies and
programmes’213 should be adopted in order to tackle discrimination against girls and
other marginalised children by state parties: they are encouraged to adopt specific
legislation that prohibits discrimination in the fields of economic, social and cultural
rights. 214 The aims of such laws, according to the CESCR Committee, should
‘eliminate formal and substantive discrimination, attribute obligations to public and
private actors and cover the prohibited grounds discussed above’. 215 Other existing
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items of national legislation relating to the prohibition of discrimination should also be
regularly reviewed or amended ‘in order to ensure that they do not discriminate or lead
to [further] discrimination’ hindering the enjoyment of economic, social and cultural
rights.216

The third ‘A’: acceptability of the right to education

The third ‘A’ of the right to education is acceptability. This refers to ‘the form and
substance of education, including curricula and teaching methods, which have to be
acceptable to students and, in appropriate cases, parents’. 217 More specifically,
‘acceptability’ refers to the consideration of the use of language in education for
indigenous and minority children, good quality of education, the minimum standards
of health and safety, professional requirements for teachers, discipline in schools, the
prohibition of corporal punishment and respect for parents’218 liberty to choose their
children’s education in conformity with their religious, moral or philosophical
convictions.219

Acceptability – language

The first feature of acceptability of education refers to a right to be educated in one’s
mother tongue, especially the right of indigenous, ethnic or linguistic minorities to use
their own language, which has been affirmed in international law. 220 For example, the
CCPR specifies that members of minorities should not be denied the right to use their
own language.221 The CRC also highlights this issue.222
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The issue of acceptability on the right to use one’s own language is subject to
litigation. In the Belgian Linguistic case,223 the European Court has affirmed the right
of the State to determine the official language of the country which is the language of
instruction in public schools and has denied that there is a right to education in a
language of one’s choice under Art. 2 of Protocol 1. 224 This means that the state
determines whether a specific language is to be used as a medium of instruction.
Additionally, the Court decided that an individual cannot claim a right to state-funded
education in the language of his or her choice. The Court rejected imposing a positive
state obligation to meet such a claim. 225 The UN Human Rights Committee in
Davidson and Mclytyre v Canada,226 which came to a similar conclusion to that drawn
in the Belgian Linguistic Case, has held that ‘a State may choose one or more official
languages’; it may be allowed to decide in which languages classes are to be
given. 227 A similar conclusion has also been made in J.G.A. Diergaardt et al. v.
Namibia,228 and other communications of the CCPR Committee.229

Acceptability – the minimum standards of educational institutions

The content of ‘acceptability’ also refers to the minimum standards of educational
institutions, including safety, water, sanitation and qualification of teachers.230 In the
State of Maharashta v Vikas Sahebrao Roundale and Others,231 the Supreme Court of
India emphasised that ‘the ill equipped and ill housed institutions with substandard
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staff therein are counter productive and detrimental to inculcating [a] spirit of enquiry
and excellence to the students’.232 The entitlement to education of acceptable quality
for poor students is demonstrated in CFE v. State of New York,233 a case which took
thirteen years to determine ‘what minimum quality criteria should be in place’.234 The
final decision was affirmed by the New York State Court of Appeals in 2006: the
Court emphasised that the state’s constitution requires that every public school child in
New York has a right to a ‘sound basic education’ and that the state has the
responsibility to increase funding for New York City’s public schools.235 Specifically,
a sound basic education should include a sufficient number of qualified teachers,
appropriate class size, adequate and accessible school buildings, sufficient and up-todate books, libraries, suitable curricula, adequate resources for students with special
needs and a safe orderly environment.236 Tomasevski comments that this case has not
only demonstrated the need for ‘persistence’ in giving effect to education rights,
having taken more than a decade, but has reflected the real challenge of achieving the
human rights protection enshrined in the Constitution by the government itself.237

Acceptability – parental freedom of choice in education

International law protects the liberty of parents or legal guardians to choose ‘religious
and philosophical education’ for their children in conformity with their own
convictions.238 This reflects not only a civil rights component of the right to education,
but anticipates a ‘positive and tolerant attitude’ from the state, trusting it will ‘respect’
such a choice. 239 Nowak, Tomasevski and Coomans note that the rationale behind
parental freedom of choice is that it promotes not only pluralism within education,240
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which limits the state’s monopoly over schooling, 241 but reflects the freedom of
religion and belief enshrined in international law.242
The obligation of states ‘to respect the liberty of parents’,243 according to the
CESCR Committee, requires that public school instruction in subjects such as the
general history of religions and ethics, should be provided in an ‘unbiased and
objective’ way; 244 moreover, ‘public education that includes instruction in a particular
religion or belief is inconsistent with Art. 13(3) of the CESCR [‘the state should
respect the liberty of parents to ensure the religious and moral education of their
education in conformity with their own convictions’] unless provision is made for nondiscriminatory exemptions or alternatives that would accommodate the wishes of
parents’.245 This interpretation was affirmed in Kjeldsen, Busk Madsen and Pedersen v.
Denmark.246 The State had introduced compulsory sex education for primary schools
as part of the curriculum, passed by the Parliament. The applicants, parents of state
primary school children, were not satisfied that the guidelines and safeguards protected
their children sufficiently. However, the ECHR ruled:
Art. 2 of the Protocol (P1-2) does not prevent states from imparting through
teaching or education information or knowledge of a directly or indirectly religious
or philosophical kind […]. In fact, it seems very difficult for many subjects taught at
school not to have, to a greater or lesser extent, some philosophical complexion or
implications.247

In the judgment, therefore, imparting sex education in itself was not a violation of Art.
2 of Protocol (P1-2).248 On the other hand, the Court also emphasised that ‘the state
must take care that information or knowledge included in this curriculum is conveyed
in an objective, critical and pluralist manner. The state is forbidden to pursue an aim of
241
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indoctrination that might be considered as not respecting parents’ religious and
philosophical convictions’. 249 In Hartikainen v Finland, the UN Human Rights
Committee also confirmed the issue of educational pluralism and the liberty of parents
to choose: it held that respecting parental religious and philosophical convictions
required that states must ensure a pluralistic curriculum and abstain from
indoctrinating students. 250 Nevertheless, respect for the liberty of parents to choose
education for their children does not directly imply that the state must provide financial
support for them to do so. This view was found in Adler v Ontario:251 the Supreme
Court of Canada held that the exercise of parental choice in the education of their
children does not lead to an entitlement to public funding.
The right to educational freedom has another element enshrined in it, for
example in Art. 13 (3) of the CESCR, the liberty of parents and guardians to choose
education for their children other than in public schools.252 This provision should be
read with its supplementary provision, Art. 13 (4), which affirms ‘the liberty 253 of
individuals and bodies to establish and direct [all types

254

of] educational

institutions’.255 On the one hand, state parties should ‘ensure’ that the exercise of Art.
13 (4) is in line with the principle of non-discrimination to prevent disparities of
establishing schools for some groups in society but not others;256 on the other hand,
institutions should ensure that the objectives of education conform to Art. 13 (1) of the
CESCR, and meet certain minimum educational standards, including standards for
‘admission, curricula and the recognition of certificates’.257
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The other side of the coin is a new emphasis on the fundamental principle of
‘the best interest of the child’, 258 transforming the role of children from objects to
subjects of rights. The right of children to education in conformity with their own
religious and moral convictions should be taken into consideration. It cannot be
assumed that a child will necessarily share their parents’ religious and moral
convictions. This is implicitly enshrined in the UNESCO Convention against
Discrimination in Education, which states that ‘no person [including children] should
be compelled to receive religious instruction inconsistent with his or her
convictions’.259 Although, ideally, children are deemed to be the holding subjects of
rights, in practice they are rarely party to decision-making on the education they
receive. The European Court has not yet ruled, if a conflict of choice arises between
the religious and philosophical convictions of parents and differing ones of their
children, whether the children’s view should be protected. 260 The CRC Committee
itself has not yet established a petitioning system to provide such a remedy mechanism
for children. 261 As Verheyde points out, the CRC requires a balanced approach
between the choice of parents and children and ‘prohibits an a priori exclusion’ of the
views of children. 262 In a case of a conflict between parental choice and the best
interests of the child, the latter should prevail.263

The fourth ‘A’: adaptability of the right to education

The last ‘A’ of the right to education is adaptability – education must be made
adaptable at all levels. The CESCR Committee has pronounced as follows on the
criterion for the adaptability of education:
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Education has to be flexible so it can adapt to the needs of changing societies and
communities and respond to the needs of students within their diverse social and
cultural settings.264

In practice, education should be able to respond to a rapidly changing global reality
and to the diverse needs of marginalised children, including minority and indigenous
children, working children, children with disabilities, migrant children and refugee
children.265 In order to accommodate their needs, the principle of the best interests of
the child must be given prominence.266 As Tomasevski states, this principle highlights
the need for the educational system to remain adaptable; moreover, domestic courts
have uniformly held that schools ought to adapt to children, taking into account the
principle of the best interests of children.267 This sub-section focuses on children with
disabilities in the context of adaptability of education.

Children with disabilities

The requirement on schools to adapt for children with disabilities and children with
learning difficulties has been subjected to a large amount of litigation. The underlying
principle is that children with special needs should be educated in mainstream
educational institutions,268 and this has also been endorsed by the UN Convention on
the Rights of Persons with Disabilities.269 This imposes on schools and teachers a duty
to adapt to children having ‘divergent abilities and needs’.270 The principle can more
fundamentally be expressed in this way: ‘Education has to be adapted to each child
rather than forcing children to adapt to whatever schooling has been designed for
them’.271 In the Integrated Schooling Case,272 the German Federal Constitutional Court
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expressed the view that schools are expected to set up substantial measures to adapt to
the special needs and abilities of disabled students.

273

The Court stated its

consideration of the requirements of a specific solution for the educational authorities:
The education should be integrated, providing special support for disabled pupils if
required, so far as the organisational, personal and practical circumstances allow this.
This reservation is included as an expression of the need for the State to consider all
the needs of the community in carrying out its duties, including the financial and
organisational factors.274

This case indicates that the extensive support needed by the applicant and the ability of
the state to provide such support, including financial and organisational factors, within
the framework of the resources were crucial to the decision.275
Although, in the great majority of cases, disabled children or children with
special learning needs should be educated in mainstream schools, the decision also
depends on the nature of the children’s disabilities. In practice, for example, children
with learning difficulties and disabilities (LDDs)276 can experience difficulties when
attending mainstream schools. 277 This is so especially in large schools with noisy
classrooms and playgrounds. For a variety of reasons children with special needs may
be subject to bullying and find it difficult to make friends.278 Mainstream schools may
lack sufficiently trained specialist teachers. Children with behavioural, emotional and
social difficulties also face a greater challenge in mainstream schools. 279 As the
Department for Education and Skills in England identifies, in a very small minority of
cases, children may have a ‘severe sensory or other impairment which, without
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immediate specialist intervention beyond the capacity of the school, will lead to
increased learning difficulties, or children may have severe emotional or behavioural
difficulties which require an urgent outside-school response’ and such children should
not be educated in mainstream schools. 280 So in a situation where a child has very
complex needs, the education providers should make a careful assessment and
evaluation to decide whether he or she should be educated in a mainstream or a special
school.

2.2.3 Conclusions on the right to education in international law
The right to education in international law is the only human right that spans classical
political and civil rights, and economic, social and cultural rights. 281 The right to
education has the nature of a collective right as well, 282 relating to the right to
development and to international cooperation in the field of education.283 In order to
achieve the full realisation of the right to education in the paradigm of international
law, the dual obligations of state parties play a crucial part. On the one hand,
government, as a primary provider, has a positive obligation to take active measures to
fulfil and to ensure the enjoyment of a free and compulsory education on a basis of
non-discrimination.284 Such a positive obligation reflects the ‘social’ right component
of the right to education. 285 On the other hand, international law requires governments
to accept and to respect the freedom of education. 286 The interpretation of noninterference includes the requirement that states respect the liberty of parents to choose
religious and moral education in conformity with their own ‘religious and
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philosophical convictions’,287 and that they respect the freedom of non-state sectors to
establish and direct all types of educational institutions. 288 These last may differ
substantially from those provided by the state in their inspiration, content and
methods. 289 Furthermore, governments should respect academic freedom. 290 There
should, for example, be freedom from censorship in textbooks, and trade union
freedom for teachers. As these are so important in education, states ought to be
provided with strategies for protecting these freedoms. 291 The right to education
therefore embraces social and economic rights as well as civil and political rights when
ensuring safeguards for freedom of choice.
Nevertheless, in practice, realising the right to education can be challenging.
According to UNICEF, approximately 67 million children continue to be denied a free
primary education.292 Millions of children are still exploited as child labourers so that
their education is interfered with.293 At the time of the UNICEF survey, approximately
64 million women aged 20-24 had been married before the age of 18.294 These real life
circumstances force international human rights bodies, human rights organisations and
national courts to have to ‘clarify the nature and the scope of the right to education
through the corresponding governmental obligations’.295
International human rights law, however, is not directly applicable in many
countries, since it needs a further transposition from an international human rights
paradigm into the domestic legal framework.296 Moreover, most international human
rights treaties, especially the International Covenant on Economic, Social and Cultural

287

A similar provision is enshrined in Art. 18 (4) of the ICCPR and also related to the freedom to teach
a religion or belief as stated in Art. 18 (1) of the ICCPR
288

For example, Article 28 (2) of the CRC and Art. 13 (3), 13 (4) of the CESCR. Verheyde (n 87) 2

289

Mehedi (n 77) para. 73(a)

290

CESCR (n 62) para. 38

291

Ibid., para. 39

292

UNICEF <http://www.childinfo.org/education.html> accessed 19 February 2013

293

UNICEF <http://www.childinfo.org/labour.html> accessed 19 February 2013

294

Ibid., <http://www.childinfo.org/marriage.html> accessed 19 February 2013

295

Tomasevski (n 88) 9

296

Ibid., 10; Tomasevski, Human Rights Obligations: The 4-A Scheme (n 88) 130

73

Rights

(CESCR),

have

not

adopted

communications/complaints

procedural

mechanisms at international level to remedy human rights violations, 297 owing to a
distorted and ‘artificial distinction’ 298 which, during the Cold War, divided human
rights into civil and political rights, and economic, social and cultural rights. 299 The
lack of enforceability of ‘international jurisprudence has its resultant impact on
national jurisprudence’. 300 International law and its implementation, consequently,
require domestic legal enforcement of a right as an ‘essential prerequisite’ for its being
respected. 301 At domestic level, after the formal ratification of international human
rights treaties, a strong governmental commitment is, legally and politically, 302
essential for the realisation and implementation of international human rights standards
in practice, and this include the right of children to education. The next section will
examine how the right to education, especially compulsory education, has been
realised in the Chinese domestic social and legal infrastructure.

2.3 Recognition of the need to protect the right to education in
national Chinese law
2.3.1 Introduction to the social and political context of education in China
China has approximately 134 million children under the age of 18. 303 The levels of
national education are: pre-school education, primary education, secondary education
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(junior and senior secondary education) and higher education. 304 Aside from state
schools, China encourages non-state educational institutions, including private and
vocational schools305 and schools run cooperatively with foreign agencies (‘Chineseforeign cooperation-funding schools’).306
As the highest administrative organ of state, the State Council307 (the Central
Peoples’ Government of China) exercises a unified leadership over local state
administrative organs, regulating specific divisions of power and functions in
administrative organs at the central, provincial, autonomous regional and municipal
levels. 308 In other words, the upper administrative organs not only have power to
‘conduct, direct, inspect or urge’ the work of lower organs, but can ‘annul wrong
administrative

decisions

of

lower

administrative

organs

by

administrative

reconsideration’.309
The Ministry of Education (MOE),310 as one of the 27 administration organs
under the leadership of the State Council, is responsible for the macro-development of
304
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national education regulations/policies. The National Education Inspection Office
under the MOE has the duty of monitoring the implementation of national policies at
local levels, including assessing the progress and quality of education and producing
annual monitoring reports.311 Although the MOE is a national administrative body,312
educational policies and regulations that have been issued still have to be enforced, and
this is implemented by the Departments (or Commissions) of Education at provincial,
autonomous regional and municipal levels of the state.
Since China introduced a national policy of economic reform and opening-up
in 1978, the country has experienced rapid economic development and ‘unprecedented
urbanisation’.313 Under this social, economic and political transformation, the national
education system has required a corresponding reform in order to adapt to such largescale economic-social change. Political commitment to the advancement of education
has been emphasised at national level. For example, in the Report on the Work of the
Government 2012,314 the Premier of the State Council stated that the development of
education ‘will be given ‘high priority’,315 and he required that government spending
on education should reach 4 per cent of the nation’s GDP, the local authorities acting
to ensure that the target was reached.316 The focus of the educational reform he called
for encompassed: strengthening the corps of teachers, energetically implementing an
all-round education for children, and gradually resolving major problems in exams and
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enrolment. 317 His speech also urged the promotion of a balanced development of
compulsory education in the central and western rural, remote, ethnic areas, especially
where the state was allocating resources.318
The Outline of the National Medium and Long-Term Programme for Education
Reform and Development (2010-2020), referred to as The Outline,319 was adopted in
2010 by the State Council and is regarded as the blueprint transforming political
commitment into practice.320 Mengyuan comments that the adoption of The Outline is
a milestone in the history of education in China, 321 even though it is a non-legally
binding national directive on education. The content of The Outline sets forth
comprehensive guidelines at different levels of education from kindergarten to higher
education, and from vocational to special education. The ‘strategic objectives’ of The
Outline embrace: improving the quality of universal education (this includes enhancing
the quality of compulsory education and achieving a gross high school enrolment of 90
per cent by 2020);322 providing equality of education at all levels; and establishing an
education system as a life-long process.323 Most importantly, The Outline stresses the
establishment of a national education system based on ‘fairness’, especially aimed at
reducing regional differences and ensuring that everyone has the opportunity to receive
a good quality of education according to law: ‘no children should be left behind’
because of financial inability. 324 The Outline also states that the issue of providing
compulsory education of an equal standard for domestic migrant children should be
resolved.325 Additionally, The Outline notes that the advancement of the rule of law in
317
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education is crucial.326 Measures are suggested, such as the amendment of current laws
on education to keep up with economic and social development, the strengthening of
administrative regulations on education and appropriate design of local education
legislation.327
The Outline, effecting (with other instruments) the transformation from a
political commitment into a nationwide directive on education, will have a positive
impact on the development and reform of education in China. The government has
addressed several crucial issues of education in the state. Nevertheless, it is still too
early to assess whether the strategic objectives set up in The Outline can be fully
achieved by 2020. The Outline, as a macroscopic national educational guideline, needs
to be formulated and integrated by local governments of provinces, autonomous
regions and municipalities into their local legislation and administrative regulations
according to the social and economic development in the different regions.328
Furthermore, the content of The Outline appears too general to implement, and
needs to be further clarified and interpreted by the central government. After the
adoption of The Outline, the next step for the government should be to work on a
detailed guideline on how to implement The Outline at local levels. Such a guideline
ought to identify key issues, including the indicators of successful results in education
and a defined framework of governmental accountability between the state and local
authorities at different administrative levels. The following are some relevant questions.
How should the performance of local governments be measured? What issues are
essential and how should they be dealt with? Which body is responsible for monitoring
The Outline? In a case of poor performance by a local government, what are the
remedies? If the general public (assuming civil society is included) can participate in
the process of monitoring,329 how can this be meaningfully managed? These questions
are as yet unanswered. Accountability seems a quite essential element in the provision
of public services in China – and vital for ensuring that migrant children receive an
adequate education. Without strong accountability demanded of the local authorities,
326
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along with an adequate division of responsibilities and resources, enforcement of
national policies becomes impracticable. (The issue about accountability in terms of
education for migrant children is discussed in Chapter 4.)
Moreover, in order to achieve ‘the rule of law in education’, the political
commitment should be translated into legal and fiscal commitments. The Constitution,
for instance, lays down only a general framework of rights and duties. 330 It is the
responsibility of domestic courts closely and prudently to define the scope of education
policy and its corresponding obligations towards the government, educational
institutions, professional teachers or parents on a daily basis. It is equally important for
people to enhance the awareness of using legal or non-legal remedies to protect their
rights. This, however, depends on disseminating legal knowledge through education.331
Further, a formal legal commitment to national budgetary allocations is crucial to give
political commitment the fiscal backing it needs.

Kindergarten education

The purpose of kindergarten education is to promote an ‘all round’ development of
children in the early stage of their development.332 The age of admission is from three
years old.333 Although kindergarten education is unenforceable and not compulsory in
the state, The Outline proposes universalising it, extending it to one year before
primary education in less economically developed regions and to three years before
primary education in developed regions.334 The new policy on the standards for the
establishment of kindergartens has undergone a review and amendment by the
government.335 According to the current policy, it is a responsibility of local education
administrative departments of the people’s governments to set up, operate, manage and
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monitor kindergartens.336 Bodies in the private sector, such as enterprises, institutional
organisations, social organisations, rural residents’ and villagers’ committees, and
citizens, are encouraged to run and sponsor their own kindergartens.337

Compulsory education

Compulsory education refers to the six years of primary education and the three years
of junior secondary education recognised as a nine-year course of compulsory
education in China.338 Children who have reached the age of six, and are no older than
seven, should receive compulsory education.339
The Outline addresses the objectives of education: the development of
children’s personalities, talents and abilities, understanding of society, and ability to
think independently; and it gives them the right to exercise and play in their spare
time. 340 An innovative proposal for the reduction of workload for students is put
forward to apply throughout the whole nation. 341 The Outline also reaffirms that
compulsory education should be free of charge, compulsory and universal.342 In order
to ensure access of domestic migrant children to compulsory education, receiving
cities should provide opportunities for them on an equal basis.343 A similar suggestion
is enshrined in the Compulsory Education Law:
For a school-age child whose parents are working or dwelling at a place other than
their permanent residence, if he or she receives compulsory education at the place
where his/her parents are working or dwelling, the local government shall provide
him or her equal education conditions for receiving compulsory education.344
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Despite this legislation, various obstacles have in practice hindered the access of
domestic migrant children to free compulsory education. (A detailed analysis of this
issue will be given in Chapter 3, ‘Lived Experience of Internal Rural Migrant Children
in Accessing Education in Receiving Cities’.)

Other forms of education
Non-state schools

There are three types of privately-run schools: the first type comprises private schools,
which offer good quality education at high cost. This type is established and managed
by people in the private sectors. The second type is min ban schools (community
schools). The nature of min ban schools, according to the Law on the Promotion of
Non-Public Schools, 345 ‘belongs to public welfare’ 346 but welfare having its own
autonomy in running schools.347 Social organisations that possess the qualifications of
a legal person348 or individuals who possess political rights and full capacity for civil
conduct are encouraged to establish min ban schools in accordance with the
Educational Law, the Law on the Promotion of Non-public Schools and relevant
statutes and regulations.349 The min ban schools enjoy not only a preferential tax status
granted by the state,350 but financial aid and the lease or transfer of idle state-owned
assets in support of non-public schools. 351 Financial institutions are encouraged to
support the development of private schools by providing credit and loans. 352 However,
it is confusing that the same piece of legislation, the Law on the Promotion of NonPublic Schools, applies to both min ban schools and private schools in China. Private
schools, however, do not come within the bracket of ‘public welfare’ enshrined in the
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Law on the Promotion of Non-Public Schools, as they are only for those who can
afford the fees.
A third type of non-state school has emerged recently: there are privately-run
schools, which specialise in receiving domestic migrant children. An examination of
the current situation of privately-run schools for domestic migrant children will appear
in Chapters 3, 4 and 5.

Faith Schools

The Chinese government promotes various forms of education. However, China does
not have educational institutions legally established by religious bodies comparable to
the faith schools in England. It is interesting, therefore, to contrast briefly the position
of religious schools in England and China.
In England, faith schools (or religious schools) have particular religious
characters or have formal links with religious organisations. 353 They are normally
established by religious bodies, such as the Church of England and the Roman
Catholic Church, or have associations with other religions.354 These schools, which can
be both voluntary aided355 and publicly funded by the local authority, are mostly run in
the same way as other state schools in England, i.e, the schools have to follow the
same criteria as other maintained schools, although their faith status may be reflected
in their religious education curriculum, admissions criteria and staffing policies.356
Although freedom of religious belief is stipulated in the Constitution of
China,357 the separation of education institutions from religion is emphasised in several
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Chinese statutes: Art 8 of the Education Law of China stipulates that ‘the State shall
separate education from religion’;358 the Promotion of Non-Public Schools of China
has a similar provision: non-state schools shall implement the separation of education
from religion; no organisations or individuals may use religion to conduct activities
designed to interfere with the education system of the state. 359 The Regulation on
Chinese-Foreign Cooperation-Running Schools ordains that foreign religious
organisations, institutions, colleges, universities and religious workers are not allowed
to engage in cooperative activities of running schools, nor may they offer religious
education or conduct religious activities in China.360
Nevertheless, there is one exception: a special type of training college can be
established in a province by the autonomous National Religious Bodies361 for people
who want to become professional clergy.362

2.3.2 The legal position of children in China
The legal definition of children

The legal definition of children is given in the Law on the Protection of Minors
(referred to as The Minors Law),363 which states that ‘the term minors as used in the
present law shall refer to citizens under the age of eighteen’. 364 Similar statements
regarding the definition of children and their capacity for civil and criminal conduct
appear in various other laws. For example in civil and administrative proceedings, as
the General Principles of the Civil Law of China365 emphasise, ‘a citizen aged eighteen
or over shall be an adult. He shall have full capacity for civil conduct, may
358
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independently engage in civil activities and shall be called a person with full capacity
for civil conduct’.366 One exception is that a child aged sixteen, (not yet eighteen) who
is able to earn his own livelihood enjoys individual rights in civil and administrative
litigation and may, during proceedings, be directly consulted by the court without first
obtaining parental consent.367 With respect to the age of criminal liability for a child,
the Criminal Law of China368 stipulates that ‘if a person who has reached the age of
sixteen commits a crime, he shall bear criminal responsibility’.369 A child who, when
aged between fourteen and sixteen, ‘commits intentional homicide, intentionally hurts
another person so as to cause serious injury or death, or commits rape, robbery, drugtrafficking, arson, explosion or poisoning, shall be held criminally liable’. 370 A person
‘aged between fourteen and eighteen who commits a crime shall be given a lighter or
mitigated punishment’.371 However, the death penalty shall not be imposed on persons
who have not reached the age of eighteen at the time the crime was committed or on
women who are pregnant at the time of trial.372

The legal position of children

In the western world, the rights of children, including their civil, political, social and
cultural rights, have been discussed by many scholars. Holt, for example, proposes in
his book Escape from Childhood that we free children from the burdens of a tradition
they have laboured under for 300 years; legal writers support the view of children
‘being wholly subservient and dependent … being seen by older people as a mixture of
expensive nuisance, slave and super-pet’.373 Holt further claims that ‘it was a form of
oppressive and unwarranted discrimination to exclude children from the adult
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world’.374 His arguments have been expanded in Farson’s book, Birthrights: a Bill of
Rights for Children. 375 Farson argues that the right to information and choice of
education, the right to sexual freedom, economic and political rights, and even the
right to determine their home environment should all be extended to children.376 He
further claims that ‘it cannot be wrong to give children more freedom’.377 Holt and
Farson’s views on children’s rights are well known to child liberationists in western
countries. 378 Nevertheless, their arguments that children should enjoy total adult
freedom and that the same laws should apply to both children and adults are
‘extremely controversial’ and are seen by some as ‘unacceptable’, 379 appearing not
only ‘unrealistic but ‘reckless’ for modern society. 380 This is because the liberationists
have failed ‘to accord sufficient attention to the physical and mental differences
between adulthood and childhood’; moreover, ‘they appeared to ignore the evidence
on developmental growth through childhood, which establishes clearly that children
are different from adults in development, behaviour, knowledge, skills and in their
dependence on adults, most often their parents’.381 Consequently, too much freedom
may put the relationship between parents and children in a range of dangers, ‘including
the potential damage to the family unit as a whole’.382 This counter-view is reinforced
by research showing that such liberationists’ views were established on an unrealistic
perception of children’s capacities. 383 Herring argues that ‘children do not have the
capacity to develop their own version of their good life, at least in the sense of defining
long-term goals’, because ‘the way children live their childhoods affects the range of
choices and options available later on in life’.384 He explains that allowing children to
374
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pursue their vision of a ‘good life’ and allowing them not to go to school may mean
that ‘they will be prevented from pursuing what they regard as the good life once they
reach majority because they will not have the education needed to pursue their
goals’.385 Therefore, a balanced approach between children’s rights to autonomy and
their protection should be considered: it may be ‘justifiable to infringe a child’s
autonomy during minority in order to maximise their autonomy later on in life’.386 This
can explain why children should not treated as adults and why the state may be
‘entitled to restrict autonomy rights’ for the sake of the promotion of their welfare and
‘ultimately’ their autonomy.387
In China, the protection of children’s rights has been recognised. For example,
in legal practice, the right of children to receive education is enshrined, amongst other
rights, in several national statutes, including the Constitution of China, the Law on
Prevention of Juvenile Delinquency,388 the Compulsory Education Law, the Education
Law, the Criminal Law of China,

389

the Adoption Law of China, 390 and the

Regulations on the Education of the Disabled. The Constitution 391 , for instance,
declares:
The state undertakes the development of socialist education and works to realise the
scientific and cultural level of the whole nation; the state establishes and administers
schools of various types, universalises compulsory primary education and promotes
secondary, vocation and higher education as well as pre-school education;392 citizens
of China have the duty as well as the right to receive education.393
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Regarding compulsory education in China, the Compulsory Education Law394 asserts
that ‘the state adopts a system of nine year compulsory education’, which is
‘implemented uniformly by the state and shall be received by all school-age children
and adolescents.395 Compulsory education is considered ‘a public welfare’ that ‘shall
be guaranteed by the state’. 396 Another example – in legislation dealing with the
problem of juvenile delinquency in China – is that ‘the policy of education, persuasion
and redemption shall be implemented and the principle of giving priority to education
and taking punishment as a subsidiary shall be followed in the imposition of criminal
liabilities on the minors who commit crimes’.397
Compared with these piecemeal laws, the Law on the Protection of Minors (the
Minors Law)398 as a piece of national legislation provides a systematic mechanism for
the promotion and protection of children’s rights, including the right to education.399
The term ‘minor’ in this legislation refers to children under the age of eighteen400 in
conformity with other statutes. The right of minors to ‘enjoy survival, development,
protection, and participation’ as ‘general principles’ are highlighted in the Minors
Law. 401 More specifically, in the interpretation of the survival and developmental
rights of children, the Minors Law states that children shall enjoy ‘the right to receive
education’:402 the state, society, schools and families should ‘respect and guarantee’
this right of minors according to law, ‘regardless of their gender, ethnic status, race,
family property status and religious belief’. 403 This provision reflects a positive
obligation of the state, as the main duty holder, together with other actors to fulfil their
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obligations to ensure the exercise of the right to education on a non-discriminatory
basis.
Another example of a positive obligation of the state to protect the right of
children is that in Art. 6 of the Minors Law, which states that the protection of children
is regarded as a ‘common responsibility of state, armed forces, political parties, social
organisations, enterprises, public institutions, self-governing mass organisations at
grass-[roots] levels in urban and rural areas, guardians of minors, and other adult
citizens’.404 The Minors Law further requires that ‘the whole society should establish a
good environment of respecting, protecting, educating and taking care of minors’.405
Educational institutions also have positive obligations to meet the objectives stated
above: they should ‘respect’ the right of minors to receive education and particularly
provide ‘patient’ help to those who have learning difficulties ‘without any
discrimination’. 406 Schools should not expel minors by violating any law or legal
provision of the State.407 Further, teachers and administrative staff should respect the
personality and dignity of minors, and may not commit corporal punishment directly
or indirectly or ‘in disguised forms against minors or commit any other act that
humiliates the personality and dignity of minors’.408
Society has its positive duty to protect minors as well. For example, it is
prohibited to sell cigarettes or alcohol to persons who are under 18 in China; 409
business operators have a responsibility either to post a sign saying they do not sell
cigarettes or alcohol to minors or to require IDs from children.410 Dancing clubs and
internet cafes should not be established near primary, secondary and high schools;
those under the age of 18 are also prohibited to enter such places in China. 411 It is
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prohibited to sell, dismiss or lease network products, newspapers, books, audio and
video products and electronic publications that are harmful to minors anywhere.412
Furthermore, parents play a crucial role in protecting and in educating their
children. They should not only fulfil their guardianships duties to foster their children
in a harmonious family environment,413 but should pay attention to the physiological
and psychological development of their children.414 It is the responsibility of parents to
prevent children from taking up inappropriate habits, such as, ‘smoking, excessive
drinking, living a vagrant life, being indulgent with the internet, gambling, taking
drugs or prostitution’.415 Aside from these responsibilities, parents ‘must ensure’ that
children who have reached the age of compulsory education receive and complete this
compulsory education.416 This means that there is a legal duty on parents to ensure the
attendance of their children at school. Furthermore, parents should be ‘equipped with
family education knowledge, correctly perform guardianship duties, foster and educate
minors’.417 If a parent is ‘unable to perform his guardianship duties to a minor because
of leaving his home town to work or due to other reasons, he shall entrust another adult
with the capacity of guardianship to guard the minor on his behalf’.418
In the Minors Law, there are only a few provisions relating to the right of
children to participation. Art. 14 states that parents or other guardians should, ‘when
making decision relevant to a minor’s rights and interests on the basis of the minors’
age and intellect development status, tell minors themselves, and listen [to] their
opinions’.419 Art. 39 protects the right of children to privacy. The right of a child to be
heard is important. Under the Minors Law, a minor can bring proceedings. Art. 51
states that ‘where a minor brings a lawsuit to the people’s court … when his lawful
rights and interests are injured, the people’s court shall try the case timely according to
412
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law, and shall, by adapting to the minor’s physiological and psychological features and
the needs in his healthy growth, safeguard the minor’s lawful rights and interests’.420
There are, however, very few cases of children bringing proceedings. In practice
children are considered to be fledglings sheltering under adult protection – ‘a group
with no power to speak’.421 It is usual for parents to make most decisions for them.
Nonetheless, the issue of young people’s capacity to make (medical) decisions has
been litigated in other countries. The High Court of Australia ruled in Marion’s case
that ‘a minor is capable of giving information consent when he or she achieves a
sufficient understanding and intelligence to enable him or her to understand fully what
[the nature and consequences of that treatment] is proposed’.422 The English House of
Lords in Gillick v. West Norfolk 423 also ruled that a young girl was competent to
consent to contraceptive advice and treatment if she had a sufficient understanding and
intelligence to enable her to understand fully what was proposed.424 So far equivalent
case law has not arisen in China.
On examining the main provisions in the Minors Law, the conclusion must be
that the legislation itself focuses on protection, survival, and development rights rather
than on the participation rights of children; it also imposes a positive obligation on the
state, society, parents, educational institutions and the judicial system to ensure
children have the enjoyment of rights. Furthermore, the Minors Law does not obtain
any provision on the freedom of parents to choose education for their children in
conformity with their own convictions, as enshrined in international law, owing to the
questionable legitimacy of establishing religious educational institutions in China.
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2.3.3 The legal position on the right of children to education in Chinese
law
The Constitution of China

The Constitution425 underwent four amendments in 2004.426 In the fourth amendment,
the provision that ‘the State respects and protects human rights’ was added.427 This is
the first time since the adoption of the Constitution in 1982 that the notion of human
rights has officially been transformed from a political meaning to a legal concept
within it.428 This is not only a milestone in the development of human rights from a
legal perspective, but is regarded as a fundamental basis for promoting children’s
rights in China.
The Constitution, as the state’s fundamental law, explicitly enshrines the right
to education in two articles.429 The first is in Art. 46, ensuring that ‘citizens of China
have the duty as well as the right to receive education’; ‘the State promotes the allround development of children and young people, morally, intellectually and
physically’.430 However, this article does not clarify the division of duty between the
state and parents: how far the state has a positive duty to provide education at different
levels; how far parents also have a duty to ensure that their children receive education.
This article seems to place a duty on the child to attend school rather than placing a
legal obligation on the parents, although the Minors Law clearly places a duty on
parents, as discussed. Tomasevski also points out that China’s law does not yet
conform to the international legal framework defining the right to education.431 Even
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though the term ‘the right to education’ is employed ‘abundantly’, she notes that ‘the
Constitution of China and its legislation define education as an individual duty, 432
adding a ‘right to receive education’.433
In addition, Art. 19 of the Constitution declares that ‘the state establishes and
administers schools of various types, universalises compulsory primary education and
promotes secondary, vocational and higher education as well as preschool
education …’434 As Chunli points out, this article does not identify the obligation of
the state, and this uncertainty may imply that the provision of education in the
Constitution is considered a general principle rather than a legally enforceable right.435
Moreover, free compulsory education is not stipulated in the Constitutional
Law, although it is enshrined in other legislation, such as the Compulsory Education
Law (Art.2). Art. 28 of the CRC and Art. 13 (2)(a) of the CESCR state that ‘economic
accessibility’ of education in international law is one of the crucial parts for the
realisation of free compulsory education.436 The Constitution merely mentions that the
state should make primary education compulsory and universal, without clarifying the
key element, ‘free of charge’.
Regarding the aim of education, the Constitution states that ‘all-round moral,
intellectual, and physical development of children and young people’ should be
promoted.437 Realising this aim in practice can be challenging. Most schools still focus
on examination-oriented education, which forces students to study round the clock.
Consequently, the development of their bodies and minds is neglected. In Zhang Liang
and other students v Hong Xing middle school,438 fourteen junior secondary students
were expelled by the head of the school, owing to their poor academic performance
which deflated the overall test scores and which would have had a negative impact on
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the overall high school enrolment rates. Parents of these students lodged a formal civil
litigation to the basic people’s court in that area. Although the act of expelling students
violates the Constitution of China itself, due to the ineffectiveness of the Constitution
(as will be discussed later) the local administrative department of education turned to
education laws. They held that Hong Xing school infringed several education laws,
including Art. 1 (the right to receive compulsory education), Art. 3 (the aims of
education), Art. 59 (1) of the Compulsory Education Law (legal liability on forcing
school-age children ‘by menace or coax’ to leave schools or quit education); Art 9
(non-discrimination) of the Education Law; Art.5 (respect the personality and dignity
of minors) and Art. 18 (the right to education and non-discrimination) of Protection of
Minors.439 The Court ordered the school to take the fourteen students back. The court
also commented that ‘the head of the school discriminated against students directly on
the grounds of their academic performance, and that this reflects a reality that test
results are still considered the dominant measure of evaluating students in the majority
of schools’. 440
A fundamental problem of the Constitution is that the provisions enshrined in it
may not get translated into practice. Lin points out how differently the Constitutions of
China and of the United States function. The Chinese Constitution is primarily
considered a ‘mission statement’ serving as the political platform of the Communist
Party and as guidelines for legislation rather than being a ‘living constitution’.441 The
problem with it is that the provisions have not been turned into standards of conduct
through judicial interpretation and application.442 In other words, it cannot be applied
directly to decide whether an individual has certain rights against the government,
either by domestic courts or in actual disputes. 443 Because of this, the value of the
Constitution has been questioned.444 The American Constitution, by contrast, has been
given judiciary instruments to impose its power over other branches of the
439
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Constitution’

<http://

government.445 The courts’ interpretations have also made the American Constitution a
living one ‘with teeth, not just on paper’.446
Nevertheless, the situation regarding the ineffectiveness of the Chinese
Constitution has changed since the Supreme Court of China itself recognised the
plaintiff’s basic right to education under Art. 46 of the Constitution in Qi Yuling v
Chen Xiaoqui .447 In this case, Qi, the plaintiff, a senior secondary student, passed her
exam for entering a vocational college. Her admission letter was send to her senior
secondary school. However, the defendant Chen, a previous classmate of the plaintiff,
not only stole the plaintiff’s admission letter from the school which they both attended,
but attended the vocational college which the plaintiff was supposed to attend under
her name. This fraud was accomplished because of assistance from the defendant’s
father. The defendant Chen therefore graduated under the plaintiff’s name and got a
well-paid job at the Bank of China. Eventually the truth was revealed. Hence Qi sued
the imposter Chen, Chen’s father, her previous senior secondary school, the vocational
college and the local commission of education.448 She claimed infringements upon her
right of personal name and on her right to education.449 In the first trial the court did
not find that Qi’s educational right had been infringed. In the Court of Appeal,
however, the claim was supported; but due to the absence of provisions on the right to
education in The General Principles of the Civil Law of China,450 the Court of Appeal
applied for a ‘judicial interpretation’ from the Supreme Court of China to decide
whether civil liabilities should be borne for the infringement upon a citizen’s
fundamental right to education. The Supreme Court affirmed that since the plaintiff’s
fundamental right to education was protected under Art. 46 of the Constitution,451 it
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had been infringed by means of infringing the right to have a name. 452 Accordingly,
both physical and emotional distress damages were granted by the Court of Appeal.
Some scholars, such as Ren and Hu, argue that the decision made by the
Supreme Court in the Qi Yuling case should be seen as upholding the protection of the
right to education rather than as a ‘judicial interpretation,’ 453 because the Supreme
Court did not explain what Art. 46 of the Constitution meant in the judicial
interpretation.454 Thus, the Qi Yuling case, as merely a normal civil dispute, should be
resolved by applying Art. 81 of the Education Law of China, which states that ‘if
anyone, in violation of the provisions of this Law, infringes upon the lawful rights and
interests of teachers, educators or schools or any other institutions of education, thus
causing losses or damage, he shall bear civil liabilities according to the law’. 455
Nevertheless, the majority of jurists in China appear to welcome the decisions made by
the Supreme Court in the Qi Yuling Case. Mo emphasises that the decision in the case
is a ‘historical decision’, 456 because it not only shows the application of the
constitution, turning it into a living law rather than a ‘political platform’,457 but has a
significant implication for the protection of the right to education through judicial
application of the Constitution in China.458
Since the Qi Yuling case in 2001, however, no further court cases on practices
which violate the Constitution have been litigated.459
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The Compulsory Education Law of China

The 2006 Compulsory Education Law of China is a key piece of national legislation
for the protection of domestic migrant children. This legislation is important for
migrant children, because there was previously no specific legislation for them
regarding their right to education.460
A system of nine-year compulsory education has been adopted. 461 The
compulsory school age is from 6 to 15;462 parents or legal guardians of a child ‘shall
have him (her) enrolled in school to finish the compulsory education’, 463 and this
places a legal obligation on parents to ensure the attendance of their children. If there
are special circumstances, such as illness, where children need to ‘postpone enrolment
or suspend schooling’, their parents or guardians ‘shall file an application with the
education administrative department of the local government for an approval’.464 Such
provisions clearly reflect the compulsory nature of the education.465 In the case of 43
parents v the local authority in Sichuang Province, 466 the local authority tried to
persuade parents to send their children to school at the beginning of a new term, but 43
parents refused to do so due to financial incapacity, their child’s unwillingness or other
reasons. 467 The local court commented on this case that the parents’ behaviour
infringed the right of children to compulsory education in Art. 18 of the Education
Law of China and Art. 2 (2) and Art. 58 of the Compulsory Education Law of China;
‘compulsory education’ is, after all, by nature compulsory.468 The court ruled that the

460

However, at both national and local level, there are plenty of regulations on the improvement of
chances for domestic migrant children to receive compulsory education in China, which will be
examined in detail in Chapter 2. section 2.4. This section mainly focuses on the legal provision of
education.
461

Art. 2

462

Art. 11

463

Art. 11

464

Art. 11

465

Interpretations on the Compulsory Education Law of China (Beijing Law Press 2008) 2

466

Xu Wang Sheng, Comments on Cases on Education Law (University of International Business and
Economics Press 2010) 56
467

Ibid

468

Ibid. 57

96

parents must send their children back to school within three days from when the
judgment came into force.469
The Compulsory Education Law also states that ‘no tuition fees or
miscellaneous fees may be charged in the implementation of compulsory education’,470
because compulsory education is legally regarded as ‘a public welfare’, which should
be ‘guaranteed by the state’. 471 This article provides a financial guarantee from the
state to ensure that at compulsory education level, both tuition and miscellaneous fees
must not be charged.472 In practice, ‘free’ compulsory education is not free of charge,
and marginalised children including domestic migrant children could suffer very
negative consequences, such as dropping out of schools and exploitation. Arguably, if
the state makes education compulsory, and it is legally regarded as a ‘public welfare’,
it should be totally free of charge. The word ‘welfare’ means ‘help given, especially by
[a] state or organisation’ to people who need it, ‘especially because they do not have
enough money’.473 Therefore, disadvantaged people like migrant children should be
given financial help from the state in order to meet the legal requirement and
acknowledge the welfare nature of compulsory education: it would be unreasonable for
poor parents to pay for it.
Human Rights in China (HRIC) criticises the fact that parents in some regions
of China are required to pay as many as 20 different types of fees, although many of
these are technically illegal.474 The costs of compulsory education vary, ranging from
3,000 to 50,000 Yuan per year (equivalent to 300 to 4,680 GBP per year), and the costs
of ‘hidden fees’ can be higher in state schools with good reputations. 475 As
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Tomasevski notes, public education has private costs in China; direct charges are
estimated around 200 billion Yuan (US$ 24 billion).476
Furthermore, there is a burden on cities. Even though the operating funds for
compulsory education should be guaranteed both by the State Council and the local
people’s governments at all levels,477 receiving cities have a legal obligation to provide
compulsory education for internal migrant children:
The local governments at all levels shall ensure that the school-age children and
adolescents are enrolled in the schools near the permanent residences; for a schoolage child or adolescent whose parents are working or dwelling at a place other than
their permanent residence, if he (she) receives compulsory education at the place
where his (her) parents or other statutory guardians are working or dwelling, the
local governments shall provide him (her) with equal conditions for receiving
compulsory education. The concrete measures shall be formulated by the provinces,
autonomous regions and municipalities directly under the Central government.478

Such an obligation may throw a heavy financial burden onto receiving cities. First, the
local government allocates a budget for compulsory education each year on the basis
of the number of school-age children and adolescents registered within its
administrative area. Due to the mobility and uncertainty of the group of migrant
workers, governments of receiving regions may not be able to take the children of
migrant workers into account when making their budgets. Second, the central
government shifts the main responsibility to local government for providing education
for migrants’ children to local government (in receiving regions), which may impose a
heavy economic burden in the process of implementation. As a result, getting access to
compulsory education becomes challenging for migrant families (as shown in Chapter
4 ‘Financial Accountability’). Hence some migrant children are forced to attend
privately-run migrant schools, which are substantially cheaper than mainstream state
schools but ill-equipped, and continuously face the risk of being shut down as illegal
entities by the local education departments. 479 For example, in August 2011, the
Beijing Municipal Commission of Education shut down around 24 unlicensed migrant
476
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schools.480 This action may jeopardise the chances of around 14,000 migrant students
from attending school (see Chapter 3, ‘The recent practice of closing migrant schools
in Beijing’).

2.3.4 Conclusions on the right to education in China
In summary, this section has explored the Chinese domestic social and legal
infrastructure. The Outline, a blueprint for a national education policy, was examined,
and the section provided a general picture of the legal position of children in Chinese
domestic law. Further, the Constitution and the Compulsory Education Law were
given some prominence in order to show how provisions for compulsory education are
stipulated in theory and are practised. The section pointed out some challenges these
laws face in their implementation: a significant example being the ineffectiveness of
the Constitution. Another example is the Compulsory Education Law, which imposes
on receiving cities a legal obligation to provide compulsory education for domestic
migrant children, but throws a heavy burden on them in terms of both finance and
human resources. This issue is examined in Chapter 4.

2.4 A review of national policy development for improving
compulsory education for internal rural migrant children in China
2.4.1 Introduction
Now that the legal foundation for receiving education has been established at both
international and domestic levels, this next section aims to examine the progress made
in improving opportunities of compulsory education for internal migrant children in
China. It looks at the policies promulgated by the State Council and the various
national ministries there from the 1980s up to the earlier years of the twenty-first
century.
There are three main reasons why it is important to analyse these national
policies. First and foremost, due to the absence of specific legislation for the protection
of internal migrant children, a close scrutiny needs to be made of national policies
480
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aimed at improving their chances of gaining proper compulsory education. As part of
the wider discussion on China's national legal framework for education (covered in this
chapter) and how it compares with the actual realities faced by these children in the
cities they move to (covered in Chapter 3), such analysis makes it possible to identify
and articulate the main barriers and challenges presented within the current legal,
institutional and national education systems – barriers and challenges which hinder
migrant children from receiving compulsory education of adequate quality (examined
Chapter 4).
Secondly, this section illustrates a substantial development in the regulations
that try to ensure that these migrant children gain access to the educational
opportunities they deserve. The background to this is China’s economic reform and its
opening-up since 1978, which has brought about the ongoing process of urbanisation,
and a social, political and economic transformation in the country. As a result, China
has successfully transformed itself from a planned economy to a market economy, and
from a country divided into segregated urban and rural areas, where free movement
and free flow of resources was blocked, to a more open environment encouraging
internal rural-urban migration.481 Huge efforts have been made to cope with such a
tremendous socio-economic transformation. These have included a gradual relaxation
of restrictions on labour mobility, and an increasing recognition from the central
government that adequate education must be provided to migrant children. As Han,
Liu, Wu and other scholars point out, national regulations for migrant children and for
their schooling have changed substantially from administrative restriction to active
encouragement.482 Between the 1980s and the 1990s the regulations were inadequate:
481
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they were aimed at controlling the freedom of movement of migrant children and
blocked the rural population from floating to the cities. However, since the beginning
of the twenty-first century national regulations on internal migrant children have
changed substantially. This section therefore discusses this policy change at a national
regulatory level in the wider context of China's internal migration policy.
The third and last reason for examining national policy is because of the
significance and effective role played by national regulations in the whole Chinese
legal system. The state adopts a combination of unification and separation under a
‘centralised, multi-rank, and multi-layered’ legislative system.

483

The term

‘centralised’ means that the National People’s Congress (NPC), China's highest organ
of state power,484 together with its Standing Committee possesses the greatest authority
over legislation and has the power to examine laws made by other parts of the
government. 485 The Constitution and statutes enacted by the NPC and its Standing
Committee are regarded as the primary legal source in the top hierarchy of the legal
structure in China. In other words, administrative and local laws and regulations must
not conflict with the Constitution and state statutes. A ‘multi-ranked’ system means
that, aside from the central government, local People’s Congresses and their Standing
Committees (those of the provinces, cities, autonomous regions, provincial capitals,
special economic zones and municipalities established by the State Council) also have
power to make their own laws at local level.486 ‘Multi-layered’ means that, apart from
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the Constitution and statutes enacted by the NPC and its Standing Committee, the State
Council and all national ministries or commissions under the State Council possess the
administrative and legislative power to enact administrative laws and regulations (such
as orders, directives and measures) ranked as being in the lower hierarchy of legal
sources. 487 Nevertheless, even though administrative regulations are subordinate to
those made by the NPC and its Standing Committee, the legislative function of the
State Council in designing administrative regulations and rules is highly important,
because there is an important link connecting the Constitution and statutes, on the one
hand, and local regulations and laws on the other. 488 Moreover, administrative
regulations can direct and administer a wider range of social and civil affairs than
those covered by the laws enacted by the NPC and its Standing Committee, with a
range including the economy, urban and rural development, education, science, culture,
public health, public security and judicial administration.489 Administrative laws and
regulations therefore govern a much wider sphere.490 Furthermore, local governments
in the provinces, cities, autonomous regions, provincial capitals, municipalities, and
special economic zones have power to enact local administrative regulations. 491
Although they are subsidiary to the Constitution, to national laws and to administrative
regulations, local regulations play an important and active role not only in the
implementation of laws and regulations from these higher bodies, but in the
development of localised policies in their areas. These policies are legislative
adjustments to fit the local economy, local politics, the local legal system and the
culture, customs and condition of people in a particular area. They resolve issues that
are not stipulated in laws and regulations made at the central level or that are not
appropriate for the central authorities to settle. 492 Currently there is no specific
legislation promulgated at national level by the National People’s Congress and its
Standing Committee to help internal migrant children get access to quality compulsory
education, and it seems unlikely that there will be any in the near future. A close
487
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examination of a series of national administrative regulations on the matter of internal
migrant children promulgated by the State Council and relevant ministries (such as the
Ministry of Education) is therefore required.
Additionally, Murphy concludes that ‘analysing the successes, failures and
outstanding problems of the Chinese cases’ offers suggestions that may have wider
relevance beyond China, as 'socio-economic systems are interconnected and the
outcomes of regional internal migration are of direct relevance globally.’493

2.4.2 Development of the key policy paradigm on migrant children and
their access to compulsory education at national level: characteristics
and indications
Liu,494 Wu and other scholars495 maintain that, at national level, the development of
key educational polices designed to help internal migrant children receive compulsory
education can be divided into three stages: restriction; recognition; and confirming and
strengthening.

Stage One: the 1980s period of strict controls on freedom of movement and
residence outside places of origin

Despite China's economic reform and its opening-up in 1978, its hukou system was
maintained throughout the 1980s. This aimed at controlling movement and blocked the
rural population ‘floating’ to cities. Reflecting the situation at that time, the terms
‘floating population’ and ‘blind movement’ (Mangliu) were used when referring to
rural peasants who wanted to have employment outside their places of origin, and who
might drift from one city to another looking for jobs, without specific destinations in
mind.496 Having a ‘floating population’ was regarded as a potential threat to national
social security, 497 and free movement was consequently strictly controlled by the
493
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administrative offices of migrant population affairs under the supervision and
jurisdiction of public security departments. This happened at all local levels through
rigid management methods which included all internal migrants having to apply for
employment registration cards (work permits) and temporary residence permits.498
Against this social and historical background, the issue of internal migrant
children was not of great concern, as the free flow of people was strictly controlled,
and although there was a ‘floating population’ of workers, they rarely took their
families with them when they migrated to their receiving cities. Accordingly, no
national regulations on internal migrant children were promulgated during the 1980s.
There were nevertheless two pieces of legislation, the 1986 Compulsory Education
Law of China (first passed in 1986 and revised in 2006)499 and the Constitutional Law
of China, which did lay down some provisions for compulsory education. For example,
the Constitution, as the state’s fundamental law, explicitly enshrined the right to
education in two of its articles. 500 The first is Art. 46, confirming that ‘citizens of
China have the duty as well as the right to receive education’; ‘the State promotes the
all-round development of children and young people, morally, intellectually and
physically’.501 The 1986 Compulsory Law (which was revised in 2006) also stipulated
that ‘all children who have reached age six shall be enrolled in schools and receive
compulsory education regardless of sex, nationality or race. For children in areas
where this is not possible, the initial time of schooling may be postponed to age
seven’. 502 (There is an examination of these two pieces of legislation in an earlier
section in this chapter.)
In the early 1990s, however, the idea of controlling the free movement of
people, including migrant children, can be found in the 1992 Implementation
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Guidelines of the 1986 Compulsory Education Law.503 The Guidelines stated that if the
school age child wanted to study and move out of his (her) permanent registration's
jurisdiction, an application should be submitted to his (her) local authorities at
township or county level; once the application was approved, he (she) should then
submit another application to a state school in the destination city in order to be
temporarily enrolled. 504 The length of any temporary enrolment was subject to the
decisions made by the local authorities in the exodus regions.505 Yuan concludes that
internal migrant children had little chance of being enrolled in state schools outside
their permanent areas of residence during the 1980s and early 1990s. 506 Thus the
majority of children stayed in their places of origin to study.

Stage Two: initial recognition of internal migrant children through the
promulgation of two national regulations

During the 1990s, with increasing income disparities between urban and rural regions,
pressure on employment in agricultural sectors and the reform of the hukou system,
there was a correspondingly large scale internal migration.507 The previous paradigm
of controlling internal migration consequently became ineffective. New national
regulations tried to strengthen the management of internal labour migration, as a more
appropriate strategy.
This policy change also affected migrant children. Initial regulation of internal
migrant children and their access to education in destination cities was officially
inaugurated through the promulgation of the Trial Measures on the Issue of School-age
Children Amongst Floating Population Accessing Education in Cities and Towns (the
1996 Regulation)508 by the National Commission of Education in 1996. Han,509 Tian510
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and Yuan511 note that the 1996 Regulation was the first principal national regulation in
China aimed at helping school age ‘floating children’ receive compulsory education.512
It was also the first change the State Commission of Education (now the Ministry of
Education of China) made with the intention of resolving the educational problems
migrant children then faced.513
The 1996 Regulation tackled several main issues: schooling, rules on
establishment and management, finance and penalties. First, the ‘floating population’
(liu dong ren kou) was defined as ‘people who obtain temporary residence permits and
carry out business or other relevant activities at county and township levels’. 514
‘School age floating children’ referred to ‘children between the ages of six and
fourteen (or seven and fifteen) who [had] the ability to study amongst those floating
populations’.515 Definitions of ‘floating population’ and ‘school age floating children’
did not at this stage specifically state whether the migrants had come from rural
regions to cities. Secondly, the Regulation placed a duty on migrant parents or
guardians to ensure the attendance of their children at school.516 Parents would have to
pay fines to the administrative departments of education in the receiving cities (in
accordance with the local administrative regulations) if they failed to comply. 517 Such
a provision clearly reflected the compulsory nature of education, as was consistent
with the 1986 Compulsory Law518 and its revised version the 2006 Compulsory Law.519
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Furthermore, enterprises, the public sector, other social institutions and individual
citizens were encouraged to set up privately-run schools specifically for migrant
children in the receiving cities. 520 As a consequence, after the promulgation of the
1996 Regulation, migrant schools started to emerge as alternatives to mainstream ones
and have rapidly expanded in numbers since.521 These migrant schools, as Han points
out, ‘made essential contributions to resolve the problem of migrant children attending
schools at that time in receiving cities when sufficient public resources for education
were lacking’.522
However, the 1996 Regulation did not bestow on internal migrant children
equal educational rights to receive compulsory education.523 This bias, already present
in the regulation, may be one of the factors contributing to the deep-rooted
discrimination against migrant children in practical arrangements. The first unequal
provision of the 1996 Regulation was the control on the free movement of children. It
stipulated that ‘exodus regions must strictly control the free movement of school age
children moving out of their hukou residence (permanent place of residence) unless
they do not have guardianship there’.524 The real practical problem of implementing
this provision was that the operating funds for compulsory education, closely bound to
the hukou system, were implemented by the local administrative authorities within a
top-down administration and distribution system from the central government.525 Local
governments were obliged to administer the funds for educational provision to their
own local students, registered as permanent residents of the district. 526 Thus,
theoretically, receiving cities did not have the responsibility of providing a public
519
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education service to children without a local hukou. So, even though migrant children
managed to leave their places of origin, they were hardly ever enrolled by state schools
in the cities they came to.
Moreover, by the terms of the 1996 Regulation, migrant children could only be
enrolled as ‘temporary students’ (jie du sheng) with ‘temporary student profiles’ in
state schools.527 This artificially set migrant children apart from the mainstream local
students. Such segregation prevented migrant children from integrating into their new
study environment with local peers. Because of this temporary student status, teachers
were also liable to give the migrant children less attention than they gave other
students.528
As an additional burden, the 1996 Regulation allowed state schools to ‘levy a
certain amount of fees’ from migrant children within limits set by the local authorities
of the receiving cities. 529 This may have set going the current practice of levying
various indirect fees, for example ‘temporary schooling fees’, which can clearly be a
great burden for migrant families, and may mean that the children have to drop out and
enter the employment market early.530
Furthermore, although the 1996 Regulation encouraged migrant children to
attend other kinds of school, such as privately-run migrant schools, and to pursue
informal education in the summer and winter holidays and in weekend classes, all the
Regulation required was a grounding in just two subjects: Chinese and Mathematics.
(This was part of a drive to eliminate illiteracy amongst migrant children at that
time.) 531 The National Curriculum, however, required many more subjects at
elementary and junior high school: Chinese, Mathematics, English, Arts, Physical
Education, Science, History, Ethics and Society, Geography, History and Society,
Physics, and Chemistry.532 Clearly the concentration on just Chinese and Mathematics
527
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to ‘eliminate illiteracy amongst migrant children’ greatly lowered the quality of
compulsory education the children received and encouraged teachers to treat them
differently.
After the adoption of the first national regulations on migrant children, the
1996 Regulation, the central government initiated a market-oriented reform aimed at
relaxing restrictions on labour mobility in China.533 For example, in 1997, the State
Council initiated an experimental programme allowing rural migrants from designated
small towns and cities to obtain local hukou. Migrants who had had a ‘stable job or
source of income’ and a ‘stable place of residence’ for over two years could apply for a
hukou permit in a small town or city.534 This also allowed people who came to join
their parents, spouses or children in cities to obtain an urban hukou.535 Free education
and other public benefits were also granted on an equal basis with local residents.536
Consequently, an increasing number of migrant workers started to bring their families
to the cities.
A year later, the Interim Measures for the Schooling of the School-age Migrant
Child (the 1998 Regulation,537 replacing the 1996 Regulation) came out with the aim
of giving migrant children better chances in education. 538 Compared with the 1996
Regulation, the 1998 Regulation did achieve some advances. To begin with, the
definition of ‘floating children’ was modified to ‘floating children between six and
fourteen (or seven and fifteen) who stay with their parents in receiving cities for more
<http://www.moe.edu.cn/publicfiles/business/htmlfiles/moe/moe_711/201201/129268.html>
27 December 2012
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than six months’. 539 Next, the new 1998 Regulation adopted a 'comprehensive
approach providing room' for local governments in both exodus and receiving
regions.540 It encouraged the attendance of these children full-time in mainstream state
schools. 541 The Regulation recognised the existence and functions of privately-run
migrant schools,542 and it also established that local education authorities should not
only provide financial support for the establishment of full-time migrant schools, but
should ‘relax the supervision of conditions of such schools accordingly’. 543 ‘Local
authorities should allow the founders of migrant schools to rent safe and proper places
to use as school buildings.’544 It also required that local authorities in receiving cities
should make it their duty actively to supervise both state and migrant schools. 545
Additionally the regulation made positive progress in providing a non-discriminatory
environment in areas such as 'awards, performance appraisals, applications to join the
Youth Pioneers and the Communist Youth League or participate in activities in or
outside the schools'.546 'Diplomas or graduation certificates' should also be granted in
accordance with local regulations.547
Nevertheless, as Tian, Wu548 and others549 emphasise, the 1998 Regulation did
not make any significant breakthrough in resolving the main problems of migrant
children. First, the Regulation continued to implement the old paradigm that controlled
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the free movement of migrant children between exodus regions to receiving cities.550
For example, Art. 3 of the Regulation emphasised that local authorities in places where
migrant children and juveniles were registered as belonging should ‘strictly control
their outflow’.551 'When guardianship is available at the place of permanent residence
registration, the child should receive his or her compulsory education there. When
guardianship is unavailable at his or her place of permanent residence registration,
he/she may receive compulsory education primarily in state schools in receiving
cities'.552 Nevertheless, the child should obtain an official document of approval from
the local educational authorities at county or township level in the place of permanent
residence, 553 and, after being issued with such a document, the parents or guardian
should then submit their applications to the local educational authorities in the
receiving area to apply for a place in a local state school.554 The implicit message from
the government in this procedure – as both Dong555 and Froissart556 note – was that
migrant children should not attend compulsory schooling anywhere other than in the
home town where their hukou was located. The control on the free movement of
children affected by this regulation actually created a new problem of ‘left-behind’
children. Remaining in their home towns without the support and care of their parents,
many of them experienced both psychological and academic difficulties. 557 As Han
points out, this problem lay hidden and, while it was as yet not too pressing, the
government held back from any attempt to offer a holistic solution: it merely tackled
each single issue as it arose, one at a time.558
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Secondly, the Regulation did not treat migrant children and their peers already
belonging to the cities equally. For example, the levy of ‘temporary schooling fees’ (jie
du fei) suggested in the 1998 Regulation has been a serious source of discrimination.559
The Regulation stated that full-time state elementary and secondary schools that
enrolled migrant children were allowed to collect fees in accordance with the
'Provisional Regulations for Management of Fees Collected by Schools Offering
Compulsory Education'.560 These fees applied only to children who were not registered
as local residents. One of the reasons why the levy of these fees was permitted was that
local governments only had a legal obligation to fund compulsory education for their
own local students – those registered as permanent residents in their jurisdictions.561
Even today the right to levy temporary schooling fees provided in the 1998 Regulation
gives state schools an official excuse to charge a variety of different fees to balance
their books in a way they can claim is legitimate.562 Because of the levies of exorbitant
fees (with other barriers)563 many migrant children are forced to attend privately-run
migrant schools, which are substantially cheaper than mainstream state schools but illequipped. Further these schools continually face the risk of being shut down as illegal
entities by the local education departments. 564 Another example of how the 1998
Regulation encourages inequality is its clause allowing 'retired teachers' to teach
migrant children.565
Furthermore, the 1998 Regulation has left the local governments in the
provinces, autonomous regions and municipalities 'a good deal of room to
manoeuvre'566 within their own regulations.567 Such flexibility with little supervision
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from the central government 568 may have had a negative impact on the quality of
education migrant children receive and may be placing them in a less favourable and
unequal position. For example, when local authorities have supervised such migrant
schools, they have been able to 'relax' the establishment standard expected, allowing
for particular local circumstances.569 The original provision did not specify, however,
what the establishment requirements for privately-run migrant schools were, to what
extend standards could be ‘relaxed’ and what the ‘circumstances’ might be in which
this was permissible.570 It also set up a double standard on establishment requirements,
discriminating between state schools and migrant schools. In contrast, the General
Principles on the Establishment and Administration of State Primary Schools and
Middle Schools in Beijing571 set out a comprehensive framework on how to establish
and manage state schools. As well as spelling out the main principles, the General
Principle went into detail on school facilities and size, teaching facilities and posts,
academic and non-academic staff requirements and other matters. A state primary
school should have basic facilities including teaching buildings, administrative offices,
one or more libraries, recreational facilities, a sports centre, and an open or indoor
playground more than 60 square metres in size. 572 The location of a new state
elementary school was restricted: it should not be build close to ‘open markets, pubs
and clubs, mortuaries, hospitals treating infectious diseases, power stations, landfill,
prisons, railways, motorways and trunk roads’.573 As for the required size of a state
primary school, the total area of a school with 18 classrooms, for example, should be
14,500 acres given over for teaching facilities with 18,900 acres of free space
surrounding the buildings.574 Primary schools should have 12, 18 or 24 classrooms,
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and no classroom should contain more than 40 students.575 Depending on the number
of classes, primary schools should also have essential extra teaching facilities such as a
music room, an art studio, computer rooms, a multimedia teaching classroom, a
canteen, facilities for the disabled, a library, 576 a dance room/workout place, a
calligraphy room, a laboratory, meeting rooms, a place for a counselling service and a
First Aid room.577
Therefore, the vague requirement concerning establishment requirements for
migrant schools stipulated in the 1998 Regulation may have had a negative impact on
the quality of education migrant children receive and may be placing them in a less
favourable and unequal position. In practice, many migrant schools have been
operating illegally since they emerged around 1993 because of serious hidden risks
relating to power, fire, water and hygiene. 578 If the national policy had not allowed
local governments to ‘relax the establishment standards of migrant schools’ in the first
place, this situation would not have occurred: the migrant schools could have been
established in safe buildings, so that the opportunity for migrant children to receive
education was assured. 579
In summary, although two national regulations were enacted to improve
opportunities for compulsory education for migrant children, some of the provisions
were discriminatory and may have had a negative impact on policy development.
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Stage Three: the shift in regulations on internal migrant children in the new
millennium

Departing from the style of regulations promulgated during the period of the 1980s
and ’90s, the central government has started to promote the interests and rights of
children in general, including disabled children, girls, orphans, ethnic minority
children in the central and western regions, juvenile offenders and internal migrant
children. The emphasis on protecting this last group and treating them on an equal
basis is quite specific.
The promulgation of the National Programme of Action for the Development of
the Child in China (2001-2010) 580 is another example illustrating the new policy
development of the years since 2000. The National Programme of Action aimed to
promote and protect the best interests of children in four areas – health, education, the
environment and legal protection.581 One of the key objectives in the area of education
was to ensure that a ‘nine year compulsory education should be universally available in
the whole country, and the right of every child to education should be guaranteed’.582
The National Programme also stipulated that ‘the right of migrant children to receive a
nine year compulsory education should be basically ensured’ 583 ‘through a proper
adjustment of educational strategies made to meet their educational needs in the light
of urbanisation in China’.584
In the same year (2001) the State Council’s Decision on the Development and
Reform of Basic Education (the 2001 Regulation)585 was promulgated. It was based on
the 1998 Regulation, but very significantly it urged equal educational opportunities by
stating that ‘much more attention should be paid to improving opportunities for
migrant children to attend schools at compulsory education level’.586 Most importantly,
the Decision established the ‘Two Main Principles’ specifically covering compulsory
580
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education for migrant children. They indicate that ‘it is the main responsibility of
destination cities to provide full time compulsory education for migrant children in
state schools in accordance with the law; and various forms of supplementary
education should be adopted’.587 This was a notable advance on the 1998 Regulation,
which stipulated that migrant children should receive their education in their places of
origin (hukou locality) and discouraged children relocating with their parents to the
cities. Han notes that the adoption of the ‘Two Main Principles’ in this document
started the establishment of systematic protection for internal migrant children, helping
them gain access to compulsory education at national level. 588 Furthermore, to
eliminate regional educational disparities between rural communities and the cities and
to promote educational equity, the ‘One-fee System’ (yi fei zhi) 589 for compulsory
education level was put in place. This initiative was initially implemented in selected
poverty-stricken regions through the National Poverty Alleviation and Development
Plan. Aimed at abolishing various direct and indirect fees charged in compulsory
education, the ‘One-fee System’ required that local authorities at provincial level
should determine the total costs of educational fees annually, and allow schools to
charge a one-off payment for text books and other miscellaneous items just once each
year.590 A fundamental problem with the 2001 Regulation, however, was that it did not
address the issue of charging 'temporary schooling fees'. 591 The Regulation merely
stated that receiving cities have the obligation to educate migrant children, but did not
allocate appropriate funding from the central government. 592 This omission has
exacerbated one of the main problems of access to education for migrant children and
their parents. Without a feasible financial plan for promoting quality education – a
crucial element for its provision – urban regional governments have been tempted to
shift financial responsibilities to the migrant families themselves.
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The year 2003 was crucial for the promotion of the right of migrant children to
education, because a series of national regulations was promulgated by the State
Council and/or the relevant national Ministries of the State Council aimed at
improving the opportunities of attending state schools for these children, and they
included the first comprehensive national policy on migrant children.
The first regulation relating to migrant children is the State Council
Forwarding the Notice on Providing Administrative Services to Internal Migrant
Workers (the No. 1 Central Government Document)593 One of the objectives of the
Notice was to promote and protect the rights of migrant workers and their children on
an equal basis, and to remove unreasonable administrative procedures and persisting
restrictions that limited free movement from rural communities to urban regions. The
aim was to establish an equitable employment system and uniform labour market for
both urban and rural areas. 594 In order to ensure the right of migrant children to
compulsory education, the Notice reaffirmed the ‘Two Main Principles’ established in
2001.595 In addition, the term ‘floating children’ (liu dong ren kou zi nv) was replaced
by the phrase ‘migrant children of rural labourers’ (nong min gong zi nv).596 Tian and
Wu point out that this distinction made between the children of rural peasants and
‘floating children’ has considerable significance.597 The previous description ‘floating
people and their children’ could not correctly describe the whole community of
migrants any more. Since China’s economic reform and opening-up and the
implementation of the National Programme on Poverty Reduction, 598 many ‘high
quality’ migrants have settled in the cities,599 and some have become richer than the
urban locals. 600 Their children consequently may not face the various barriers that
make it difficult to get into state schools. Nevertheless, rural migrant workers still
593
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remain in the ‘lowest’ social stratum, and still suffer the ‘perpetual discrimination’ that
has gone on throughout Chinese history.601 The legal rights of the majority of rural
workers602 are still not properly protected and these workers have often gone through
great economic hardships. Thus they are regarded as a marginalised group deserving
comprehensive protection from governments and society. 603 In the light of this
development, the earlier term ‘floating children’ was modified to ‘migrant children of
rural labourers’.
Another key improvement in the State Council’s Notice is the requirement to
promote equal treatment for migrant children during the enrolment process in state
schools, and a prohibition on levying exorbitant fees.604 Thus, for the first time, the
central government has started to promote equal protection and treatment for migrant
children, whereas the previous policies of the 1990s seemed still to oppose the free
movement of migrant children, and did not treat them equally. As Yuan and Tian note,
the provision promoting equality is an ‘innovational breakthrough in the progress of
policy development’. 605 Moreover, the Notice required that local authorities in
destination cities should provide ‘special funds’ to improve educational opportunities
for migrant children and to help migrant schools get established and recruit teachers.606
It also prohibited the demolition of illegal private migrant schools without provisions
being made for the migrant students to get an education elsewhere. 607 The Notice
therefore called for a relaxation of formal ‘approvals’ of such schools in practice, but
without lowering minimum requirements on safety, sanitation, hygiene and other basic
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infrastructures. 608 Additionally exodus regions were not to levy any fees if migrant
children returned to study in their place of origin.609
Aside from the State Council’s Notice, in order to deepen educational reform
and respond to 'widely documented educational inequality' in rural regions, 610 the
‘Two-exemptions and One-Subsidy’ policy (linag mian yi bu) was promulgated in the
Decision of the State Council on Further Strengthening Rural Education in 2003611 to
address social concerns regarding educational inequality and disparities between rural
and urban regions.612 This is as a national scholarship programme for rural students in
primary and secondary state schools, and it waives payment for textbooks and other
miscellaneous fees as well as subsidising the students’ accommodation costs in all
rural boarding schools (common in rural areas to consolidate educational resources)
throughout China.613 It aims at giving rural children equal opportunities to complete
their compulsory education and to prevent them from having to drop out for financial
reasons.614 Essentially, this policy has become a linchpin of China's rural compulsory
education assured funding mechanism.615
The last regulation – promulgated in 2003 – is named the General Office of the
State Council Forwarding the Circular of the Opinion of the Ministry of Education
and other Ministries on Further Improving the Education of Migrant Children616 (the
608
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Circular Opinion). This is regarded as the first comprehensive national policy
protecting the right of internal migrant children to receive compulsory education.
Several key issues are dealt with and the Circular Opinion clarifies the specific duties
of local authorities in destination and exodus regions for promoting equal treatment of
migrant children. First, the ‘Two Main Principles’ are reaffirmed: receiving cities have
an obligation to provide full-time compulsory education for migrant children in state
schools. 617 A sound working mechanism should be set up to bring compulsory
education for migrant students up to equal quality with the education of their peers.618
To achieve this, the first step is to ensure the availability of compulsory education for
migrant children by ‘tapping any potential in state schools to enrol migrant students –
as many as possible’.619 The Circular Opinion has removed the provision stipulated in
the 1996 and 1998 Regulations that migrant children should be enrolled as ‘temporary
students’. The second step to achieve equal quality is to ensure that compulsory
education is economically affordable for all without discrimination. 620 The Circular
Opinion stipulated for the first time that a mechanism for allocating special funds,
earmarked for the support of migrant children, should be guaranteed by the local
finance directorates to subsidise state schools receiving them. 621 Grants and other
subsidies, including the provision of free textbooks, should be established to help
migrant children when they change schools.

622

It also urges urban regional

governments to 'support and supervise' privately-run migrant schools, and to integrate
the work of such schools into the minban623 education system.624
Additionally, there is an obligation to create a supportive social atmosphere for
these migrant children. Government agencies, social organisations, enterprises,
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institutions and individuals should all be encouraged to give financial assistance and
donations of goods to migrant students who have financial difficulties.625 The duties of
local authorities/departments are also laid down:

Educational authorities in destination cities should integrate the issue of migrant
children and their access to compulsory education into the frameworks of their local
education development plans. Local authorities of Public Security should provide
updated information on the current trend of internal migrant children to local
educational authorities. Local Development and Reform Commissions should
integrate the issue of migrant children and the construction of migrant schools into
the urban and social development framework and urban infrastructure planning
system respectively. Local Financial Authorities must arrange funds accordingly.
Local Commission Offices for Public Sector Reform should arrange teachers
according to the numbers of migrant children received each year. Local authorities
on Human Resources and Social Security should supervise and prohibit using child
labour according to the Provisions on the Prohibition of Using Child Labour (Order
of the State Council No. 364). 626 Local departments in charge of prices and
education authorities should set up a standard measure on levying fees in state
schools. Local communities and education authorities should ensure the attendance
of school age migrant child in destination cities.627

A brief provision on the dimension of accessibility to education, the principle
of non-discrimination and equal treatment, is emphasised in the Circular Opinion. The
provisions on educational equality, together with the overall tone of fairness in the
document, are regarded as amongst the most progressive developments made at
regulatory level. 628 For example, the Circular Opinion states that migrant students
should be treated equally when they join the Communist Youth League and the Youth
Pioneers or are involved in any promotions or compete for honours and awards in
schools. 629 The discriminatory provision of charging 'temporary schooling fees'
stipulated in the 1996 and 1998 Regulations has been removed. The Opinion stresses
that migrant children should be treated on the same terms as local students when they
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pay fees (yi shi tong ren).

630

It also recommends that schools forge close

communications with migrant parents to help migrant students adapt to new
circumstances and overcome the psychological obstacles of fitting into new state
schools.631
The Opinion further clarifies the main duties of the local authorities in the
exodus areas. They should cooperate with local authorities in the destination cities.
They should not levy any fees if migrant children return to their place of origin to
study.632
As regards the supervision of privately-run schools for migrant children, the
regulation recognises that these schools ‘need special care, support and guidance’ from
local educational authorities, especially in the processes of selecting school buildings,
raising money, teacher training, and teaching and learning. 633 Although official
standards of a school’s premises can be adjusted in practice, requirements for water,
sanitation, hygiene and safety conditions must not be ‘lowered’ and must be
maintained at the required level.634 The policy encourages the regulation of migrant
schools by stipulating that local authorities should issue permits to schools that meet
establishment standards. 635 Schools with relatively poor standards should be given
another opportunity to improve the conditions within a fixed period. If they still cannot
meet the requirements, they should be shut down and proper arrangements be made for
the students to attend other schools.636
Since the promulgation of the first comprehensive policy on migrant children,
the central government has adopted a number of other policies, with relevant
630
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supporting regulations, to prohibit collecting indirect fees from migrant children. For
example, the Circular of the Opinion of the Ministry of Finance on Regulating and
Managing Collecting Fees and Increasing the Incomes of Rural Peasants 637 states that
migrant children should be treated equally when they pay school fees. 638 They should
not pay more than local children. Specifically, solicitation of money from migrant
parents as donation fees, temporary schooling fees and school selection fees must be
abolished. 639 Students who have financial hardships should be given subsidised
support or a waiver of their educational expenses. 640 All kinds of educational fees
should further be standardised, 641 and the ‘One-fee System’ which was initially
implemented in selected poverty-stricken rural areas should now be implemented
throughout the whole country – in urban regions as well – to put a complete curb on
arbitrary fees charged in compulsory education.642
Another example of prohibition on levying unregulated fees is found in Some
Opinions of the State Council on Resolving the Several Issues on Migrant Workers.643
The policy stipulates that the access of migrant children to compulsory education
should be guaranteed and be integrated into the local educational budget. Local public
expenditure on education should be allocated according to actual numbers of migrant
students in full-time state schools in receiving cities. 644 State schools should treat
migrant students on an equal basis and must not levy temporary schooling fees, or any
other fees, from them.645 Another step forward, made by the central government in
2008, has been the abolition of miscellaneous and textbook fees for all urban students,
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including migrant children,646 at compulsory education level.647 The relevant circular
reaffirms the principle that temporary schooling fees should not be levied from migrant
children. Appropriate central funds are now awarded to provinces that have made
significant progress in solving the obstacles barring migrant children from getting full
access to compulsory education.

648

In another circular of 2008 the levy of

miscellaneous fees and temporary schooling fees has once again been prohibited and a
ban is made on charges for another hundred administrative items.649 At the end of 2010
the Ministry of Education further announced a cancellation of provisions for charging
temporary schooling fees to elementary school students without local hukou
certificate.650
Apart from these policies adopted by the State Council and relevant ministries
of the State Council during the period 2000-2008, the ‘Two Main Principles’ have
been finally reaffirmed in the revised 2006 Compulsory Education Law. 651 These
Principles are regarded as a ‘solid legal foundation for the protection of [access of]
migrant children to compulsory education’ in China. 652 The ‘Two Main Principles’
state:
The local governments at all levels shall ensure that school-age children and
adolescents are enrolled in schools near their permanent residences; for a school-age
child or adolescent whose parents are working or dwelling at a place other than their
permanent residence, if he (she) receives compulsory education at the place where
his (her) parents or other statutory guardians are working or dwelling, the local
governments shall provide him (her) with equal conditions for receiving compulsory
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education. Concrete measures shall be formulated by the provinces, autonomous
regions and municipalities directly under the Central government.653

2.4.3 Summary of the development of the key policy paradigm on migrant
children and their access to compulsory education at national level
China’s national regulations for improving compulsory education for internal migrant
children have changed substantially in recent times and have moved from being highly
restrictive to expressing an attitude of acceptance, encouragement and facilitation. The
regulations reflect the gradual positive progress made by the central government
generally in the period from the 1980s up till now. As has been shown, the educational
needs of migrant children were not being properly addressed even in the late 1990s
when the 1996 and 1998 Regulations came out. Since the turn of the millennium,
however, the central government has paid increasing attention to the issues
surrounding migrant children and their compulsory schooling in the cities that receive
them. It has promulgated a series of national policies designed to give them access to
state schools there, including the State Council’s Decision on the Development and
Reform of Basic Education, the General Office of the State Council Forwarding the
Circular of the Opinion of the Ministry of Education and other Ministries on Further
Improving the Education of Migrant Children, Some Opinions of the State Council on
Resolving the Several Issues on Migrant Workers and the Circular of the Ministry of
Finance and the National Development and Reform Commission on the Notice of the
Abolition of 100 Administrative Fees. This section has examined these regulations, and
it is fair to conclude that, at national regulatory level in China, there have been
enormous improvements in opening up equal access and educational opportunities for
migrant children who have arrived in the cities, and in protecting their general interests
and welfare.
This is their due: migrant workers in their millions have contributed greatly to
China’s economic development; so their social and political rights should be ensured
and protected by the state.654 Improved general life conditions for them in the cities
where they have settled would provide their children with better lives. Since the new
653
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Labour Contract Law of China was adopted in 2007, 655 labour disputes through
negotiations, collective bargaining, arbitration and litigation 656 in areas that include
wage compensation and working safety have intensified greatly in China. 657 Cai and
Wang note that the law has ‘indeed enlightened workers’ consciousness of interests
and rights [and has] in fact urged various levels of government to promote [the rights
of] both urban resident workers and migrant workers’.658 Accordingly more free and
accessible legal aid and relevant legal services should be available and accessible to
help them in labour dispute resolution, given the fact that lack of time and money and
limited knowledge of relevant legal procedures are the main barriers to their accessing
legal protection.659 A wider public participation through ‘increasing the proportion of
community-level deputies to People’s Congress, particularly those elected from among
workers, farmers and intellectuals’ (while reducing the proportion of deputies among
leading party and government officials) has recently been addressed at the 18th
meeting of the National Congress of the Communist Party of China. This was in late
2012, when the state wanted to achieve its commitment to promote people’s
democracy as part of the national political reform.660
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2.5 Conclusions to Chapter 2
To sum up, Chapter 2 set out the legal position relating to the right of children to
education at both international and domestic levels. It looked at how the protection of
the right to education is recognised in international human rights law, with a particular
emphasis on the provisions of international treaty law and national case law. It
examined the core content of the right to education in international law and the
corresponding obligations of states through the analytical lens of the ‘4-A’ scheme,
designed by the former Special Rapporteur of the Commission on Human Rights on
the Right to Education, Katarina Tomasevski. After establishing this, the chapter
moved on to examine the legal position of education in the context of the social,
political and legal framework of China. It also showed the development of national
policies adopted by the State Council and various ministries aimed at helping internal
migrant children in China receive a fair compulsory education. Policy developments
made from the 1980s to the first decade of the twenty-first century show that the
central government has clearly made significant progress in improving the educational
opportunities of migrant children and their access to the curriculum in state schools.
Examination of the regulations from this time also reveals a dramatic change in the
regulatory environment surrounding rural migrant families.
In practice, however, there are still many problems impeding the achievement
of full equity for migrant children and limiting the educational opportunities open to
them. Chapter 3, therefore, turns to examine what the realities are ‘on the ground’ for
these children. They are still facing a number of problems. The main ones are: late
entrance to schools; various indirect fees at enrolment and afterwards; obstacles
dashing their hopes of continuing in their high school education and of going on to
higher education courses; issues surrounding both privately-run migrant schools and
state schools; discrimination in state schools; cultural expectations; and social attitudes
towards internal migrant children and their parents.

127

CHAPTER 3: LIVED EXPERIENCE OF INTERNAL
RURAL MIGRANT CHILDREN ACCESSING
EDUCATION IN RECEIVING CITIES
3.1 Outline of Chapter 3
Chapter 2 set out the legal position concerning the right of children to education at
both international and domestic levels. It also showed how the Chinese central
government has promulgated a series of national policies designed to help migrant
students receive compulsory education in the state schools of their receiving cities. In
practice, however, many migrant students are still excluded from attending quality
state schools. The present chapter offers an empirical account of the educational
experiences of migrant children. Focusing particularly on compulsory education, it
describes and analyses the entry system, fees and enrolment, and the transition from
primary to secondary level and beyond. It reviews the differences between the private
and state systems, cultural expectations and attitudes and the impact these have on
pupils’ experiences of the education system.
To illuminate these issues, the chapter makes use of academic literature,
working and research papers, news articles, and relevant work by NGOs, UN bodies
and other international organisations. It also draws on data gleaned in fieldwork from
interviews conducted with both officials and non-official personnel in Beijing.

3.2 Lived experience of internal rural migrant children entering the
educational system
3.2.1 Attendance and the entry system
One leading study has found that 4.35 per cent of migrant children between 6 and 14
years old were still not enrolled in compulsory education according to the latest
census.1 Moreover, not everyone manages the full nine years prescribed: drop-out rates
1
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University and the UNICEF, September 2011) (1)
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– particularly for 14 year-old children – are relatively high for both migrant and nonmigrant children, reaching 6.89 per cent and 5.39 per cent respectively. 2 The main
reasons behind high drop-out rates are summarised here. Firstly, although children
should receive free compulsory education in China, in practice both indirect and direct
fees are still levied in state schools. 3 This may make it difficult for marginalised
children, including poor and migrant children and children living in remote
communities, to complete their nine years’ compulsory education and they may
therefore drop out from their schools. Moreover, owing to the poor linkage between
compulsory education and senior high school education in different provinces in China,
migrant children are only allowed to take the high school entrance examination in the
place where their hukou is located, no matter how long they have lived in their
receiving cities.4 Consequently, many migrant children have to return to their home
towns in order to attend senior high schools and to take the national university entrance
exam. Some migrant children, however, may choose to enter employment rather than
continue their studies in this way. Furthermore, owing to the highly competitive
national university entrance exam in China, an increasing number of young people,
including poor and migrant children and children coming from poor rural communities,
believe that, even though they could eventually attend university, there is still not
much hope of getting a well-paid job in the city. This is currently a common
consideration amongst certain young people in China (especially those with poor
family backgrounds).5 These factors help to explain why drop-out rates are relatively
high, particularly for 14 year-old children, amongst both migrant and non-migrant
children in China. A detailed discussion will be given in later sections.
The phenomenon of late entry of migrant children to elementary school is
another concern.6 Many migrant children migrate with their families, and many have
2

Ibid., 39; Woo Jung Chang, Migrant Children's Education in China
<http://aladinrc.wrlc.org/handle/1961/4685?show=full> accessed 10 December 2012; Han Shiqiang, A
Research on the Protection Mechanism for Internal Migrant Children (Law Press 2012) 16-24
3

This issue will be discussed in next section 3.2.2 ‘Fees’

4

(n 1) Yuan and Tian 70. This issue will be discussed in Section 3.2.4

5

Xiong Bingqi, ‘How to Understand the Phenomenon Education is Unless’
<http://news.xinhuanet.com/comments/2008-03/07/content_7736638.htm> accessed 20 July 2012
6

Yuan and Tian (n 1) 125; Shaoqing Lu and Shouli Zhang, ‘Urban/Rural Disparities and Migrant
Children’s Education, An Investigation into Schools for Children of Transient Workers in Beijing’
(2004) 37(5) Chinese Education and Society 63
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time out of school. Thus the problem of children being past the age for compulsory
schooling is serious. 7 In an interview, Wang Xingjuan, the Trustee of the Maple
Women’s Psychological Counselling Centre, emphasised that, whereas most children
commenced elementary education at age 6, approximately 20 per cent of migrant
children did not begin their first or second year of elementary education at that age.
Wang further described how, although these migrant children are starting school overage, because of insufficient nutrition, many children looked smaller and thinner than
average urban children – some elementary school children looking ‘like kindergarten
kids’. 8 Different physical appearance matters in practice, because it may cause
difficulties in the progress of migrant children’s adaptability in a new school
environment, and they may be more vulnerable to being bullied or looked down on by
local urban children.9
In addition to late entrance to compulsory education, the children face
problems due to their families’ mobility.10 The high mobility of rural migrant families
is regarded as one of the major barriers to the continuity of learning for these children
in the receiving cities. 11 Many rural migrant workers move from place to place in
search of suitable jobs, and their length of stay in one city greatly depends on the local
demand and supply of labourers, therefore there is no guarantee that a family can stay
for any certain length of time at a given location. A report conducted by the National
Institute for Education Research on migrant children’s access to compulsory education
in 2008 showed that only 36.1 per cent of migrant children stayed in the same school;
the rest experienced various transfers:12 30.9 per cent of the children changed schools

7

Ibid, Lu and Zhang 63

8

Interview with Wang Xingjuan, the Trustee of the Maple Women’s Psychological Counselling Centre
(Beijing, China, 2 February 2011)
9

Ibid.

10

Yuan and Tian (n 1) 28-31; Chen Chen, A Reflection on Educational Poverty - A Research on Migrant
Children (Intellectual Property Publishing House 2012) 122; Sheng ji, ‘The Right of Internal Migrant
Children to Education from a Legal Perspective’ (Master’s Dissertation, University of Su Zhuo 2009)16
Guibao Chen, ‘Access to Compulsory Education by Rural Migrants’ Children in Urban China: A Case
Study From Nine Cities’ (2010) 1 (10) International Educational Research
<interesjournals.org/ER/pdf/2010/November/Chen.pdf> accessed 1 June 2012; Yiu Por Chen and Zai
Liang, ‘Educational Attainment of Migrant Children’ in Education and Reform in China, Asia's
Transformations edited by Emily Hannum and Albert Park (Routledge 2007) 127
11
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This report selected 66 primary and middle schools in 9 cities (3 large-sized cities, 3 medium-sized
cities and 3 small cities) in China in 2008 through 5,806 surveys on students and 5,806 surveys on
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once; 14.8 per cent transferred twice and 7.5 per cent transferred three times or more.13
Another reason for frequent transfers of school is the demolition of illegal migrant
schools by local authorities. 14 It is claimed that local authorities have closed or
demolished illegal privately-run migrant schools, which have been operating for many
years without any official intervention, for the purpose of local property
development. 15 Such an action may jeopardise the chances of migrant children
obtaining quality schooling16 because the local authorities often fail to come up with
proper plans to relocate them in state schools, and parents still have to prepare all sorts
of certificates as admission requirements. 17 Furthermore, migrant children transfer
schools from the place where they have lived to the place where their hukou is located
before completing compulsory education in order to prepare their high school and/or
the national college entrance exams.18
One of the consequences of the frequent change of schools is the ‘obviously
negative impact on the establishment of stable interpersonal relationships with
classmates in the school’.19 A positive peer relationship is one of the factors that has a
‘significant influence on the life satisfaction of migrant children’.20 A high degree of
parents, together with interviews to ascertain the current problems migrant children faced to compulsory
education. ‘A Report on Compulsory Education for Migrant Children’
<http://www.nies.net.cn/ky/zdzt/nmgzv/yjcg/201205/t20120530_304589.html> accessed 13 Dec-ember
2012
13

Ibid.

14

See later section 3.3.1

15

Chen (n 10) 124; Luisetta Mudie, ‘Anger Over Migrant School Closures’
<http://www.rfa.org/english/news/china/closures-08182011110322.html>; Sabrina Mao and Maxim
Duncan, ‘Reuters: Closure of Migrant Children Schools in China Sparks Anguish’
<http://www.clb.org.hk/en/node/101122> accessed 20 December 2012
16

Peter Ford, ‘Beijing School Closures Leave Thousands of Migrant Children Without Classrooms’
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Chen (n 10) 124; A dilemma for migrant children either stay in the receiving city or return to the place
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section 3.2.4
19

Interview with Professor Li Xiuyun, Professor of Law, Beijing Normal University (Beijing, China 3
March 2011)
20

Daniel Fu Keung Wong, Yingli Chang, Xuesong He and Qiaobing Wu, ‘The Protective Function of
Relationships, Social Support and Self-Esteem in the Life Satisfaction of Children of Migrant Workers
in Shanghai, China’ (2010) 56 International Journal of Social Psychiatry 143, 150 & 153; Chen (n 10)
111; Yuan and Tian (n 1) 209
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mobility would tend to damage the development of such peer and student-teacher
relationships for migrant children, and it may cause them to lack a sense of belonging
and to feel increasing isolation.21 They may be ‘particularly susceptible to developing
poor psychological health and low self-esteem’.22
Mobility also affects the education performance of these children, 23 as the
curriculum and pedagogical systems (including exam papers) are localised and vary
between state schools in different regions. The children may therefore be faced with an
entirely different syllabus when they transfer schools.24 Thus migrant students cannot
enjoy a stable academic background and make continuous progress in one consistent
system of study.
Moreover, these transfers between schools, Yuan and Tian note, not only hold
back the academic progress of migrant children routinely, but cause difficulties for
schools in managing student records.25 Han states that owing to these difficulties, most
receiving schools do not have databases of registration or records for migrant children,
making it very difficult to track students’ (dis)placements.26

3.2.2 Fees
According to the 2006 Compulsory Education Law of China, a nine-year period of
compulsory education shall be guaranteed by the state as ‘a public welfare’. 27
Officially, no tuition fees or miscellaneous fees may be charged in the implementation
of compulsory education.28 Nevertheless, Tomasevski emphasises that an open-ended
definition of miscellaneous fees provides ample latitude for local governments and
21

Interview with Professor Li Xiuyun (n 19)

22

Wong, Chang, He and Wu (n 20) 145

23

Ibid., 153 Daniel indicates that low self-esteem is linked to poorer academic achievement, poor
relationships and mental health, whereas a high level of self-esteem is related to higher academic
success and better mental health.
24

Chen (n 10) 124

25

Yuan and Tian (n 1) 75

26

Jialing Han, ‘Survey Report on the State of Compulsory Education Among Migrant Children in
Beijing’ (2004) 37 (5) Chinese Education and Society 29
27

Art. 2 of the 2006 Compulsory Education Law of China

28

Ibid., Art. 2
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schools to charge various ‘indirect’29 or ‘hidden’30 fees to migrants. The main indirect
fees schools charge include: temporary schooling fees (jie du fei);31 uniform fees (xuao
fu fei);32 insurance (bao xian); excursion fees (chun you fei);33 snack or lunch fees;34
donation/assistance fees (zan zhu fei);35 and school selection fees (ze xiao fei).36
One of the main indirect charges specifically for migrant children is the levy of
temporary schooling fees (jie du fei).37 These are expected when children of exodus
29

For example, Katarina Tomasevski, ‘The State of the Right to Education Worldwide, Free or Fee:
2006 Global Report’ <www.katarinatomasevski.com/images/Global_Report.pdf> accessed 16 March
2013; Katarina Tomasevski, ‘The Right to Education: Report Submitted by the Special Rapporteur,
Mission to China’, UN Doc. E/CN.4/2004/45/Add.1, 17-18; Xia Chunli, ‘Migrant Children and The
Right to Compulsory Education in China’ (2006) 2 Asia-Pacific Journal on Human Rights and the Law
37; Chen and Liang (n 11) 121; Guangyu Tan, ‘Under the Same Blue Sky? Inequity in Migrant
Children’s Education in China’ (2010) 12 (2) Current Issues in Comparative Education 33; Jessica L.
Montegomery, ‘The Inheritance of Inequality: Hukou and Related Barriers to Compulsory Education for
China's Migrant Children’ (2012) 21 Pacific Rim Law & Policy Journal Association 519-623
30

UN Committee on the Rights of the Child, ‘Concluding Observations: China’ UN CRC/C/CHN/CO/2
para. 14; UN Committee on Economic, Social and Cultural Rights, ‘Concluding Observations: China’
UN Doc E/C.12/1/Add.107, para. 15
31

Fee for study in state schools when you are not a local resident. Yuan and Tian (n 1) 54

32

Lu Wang, ‘The Urban Chinese Educational System and the Marginality of Migrant Children’ in
Chinese Citizenship, Views from the Margins (eds.) by Vanessa L. Fong and Rachel Murphy (Routledge
2006) 33. Wang pointed out in her interview that migrant children complained they had (compulsorily)
to buy new sets of school uniform, even though the old ones were still in good condition.
33

Yang Runyong, ‘An Analysis on the Issue of the Right of Migrant Children to Education and
Recommendations’ (2009) 7 Modern Education Forum 70; Fang Wang, Peili Chen and Guixia Ma,
‘Report on the Right of Migrant Children to Compulsory Education’ (2004) 1 Contemporary Youth
Research 23
34

Ibid., Wang, Chen and Ma 23; Wang (n 32) 33, Wang found out from her interview that migrant
children had to pay 150 yuan (equivalent to £15) for lunch per month. Children who did not eat at
school still had to pay 30 yuan (equivalent to £3) per month just to stay in the classroom during lunch
hours.
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This occurs in the admission procedure for enrolling into a junior or a senior high school. If the
academic performance of children does not meet admission requirements ‘donation fees’ have to be paid
– secretly – to secure the enrolment. This happens especially in schools with good academic reputations.
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communities have moved from their original place of origin to urban areas and have
not obtained local hukou certificates in the new place of residence. Local receiving
schools were allowed to collect these ‘temporary schooling fees’ within limits set by
the local authorities. 38 Since 2008 the Ministry of Finance 39 and the Ministry of
Education 40 have respectively prohibited state schools from charging temporary
schooling fees. Nevertheless, it is still a common practice. 41 Such charging of
temporary schooling fees occurs mainly in state schools in the big cities.42 The amount
of the charge varies in different provinces. Xu points out that a one-off payment of
8,000 RMB (equivalent to £800) in temporary schooling fees or ‘donation’ fees to state
schools is a common practice in Beijing for covering these children’s expenses.43 As
rural peasants can barely afford such sums, collection of fees is one of the deterrents
stopping migrant parents from sending their children to state schools. 44 It should,
however, be pointed out that there are great variations in practice and much
inconsistency regarding the issue of the levy of fees (and accessibility to quality
education) in both state and migrant schools in different regions of China. 45 For
instance, in coastal regional cities, such as Guangdong, Dongguan and Shenzhen,
38

Art. 11 of the Interim Measures for the Schooling of the School-age Migrant Child (the 1998
Regulation)
39

The Circular of the Ministry of Finance and the National Development and Reform Commission on
the Notice of the Abolition of 100 Administrative Fees, adopted on 13 November 2008 by the Ministry
of Finance and the National Development and Reform Commission
40

Para. 9 of the Decision of the Ministry of Education on Amending and Abolishing Some Rules and
Regulations (adopted by the Ministry of Education on 13 December 2012)
For example, Ruth Kirchner, ‘For Migrant Children, Beijing is a City of Broken Dreams’
<http://www.dw.de/for-migrant-children-beijing-is-a-city-of-broken-dreams/a-16072563-1> accessed 21
December 2012. The inadequate national expenditure on education and decentralisation and educational
finance are one of the main causes of the arbitrary fees charged from migrant parents. These will be
discussed in chapter 4, Section 4.2.5 ‘Financial issue: decentralisation of compulsory education and its
impact on the availability and economic accessibility of education for migrant children in receiving
cities’
41
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standards of education institutions’ for the great deal of variation of both state and migrant schools in
different cities
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Yongguang Xu, ‘The Third Approach for Proving Education for Migrant Children’
<http://www.nandufoundation.org/sys/html/lm_25/2012-07-26/135320.htm> accessed 19 December
2012
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where a massive number of migrants pour in every year, temporary schooling fees (or
‘donation’ fees) are comparably high and may reach between 30,000 and 100,000
RMB (equivalent to £3,000 to £10,000). As state schools cannot accommodate all
these children, around 60 per cent of the migrant students attend migrant schools
there. 46 In an interview, Wang Xingjuan, emphasised that migrant families tend to
escape the One Child policy and may have two to four children, compared with urban
families, who normally have only one child. Thus the levying of expensive ‘temporary
student fees’ can be a far greater burden for migrant families and can put them under
huge financial pressure.47 They may not be able to afford continued education for their
children, and the children may drop out and enter the employment market early.

3.2.3 Enrolment
Financial barriers to migrant children’s school access are important, but they are not
the first problem the families meet. The first obstacle, when applying to state schools,
is the requirement to submit all sorts of different credentials to local schools and to go
through a complicated enrolment procedure.

48

Yuan points out that, although

admission requirements (such as what credentials must be produced) vary in different
provinces, a hukou certificate, temporary residence permit and national identification
card (ID) must all be shown by migrant parents.49 They are the standard documents
widely known as the ‘three permits’. Yet, in practice, different regions require the

46
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submission of various documents.50 In Beijing, for instance, five credentials have to be
submitted51 – a Beijing temporary residence permit, 52 proof of the family’s present
address in Beijing (such as a property ownership certificate or tenancy agreement), an
employment permit for Beijing (such as an employment contract/agreement or
business licence as an enterprise’s legal person), a guardianship certificate 53 and a
hukou certificate for the whole family. In certain circumstances, as many as seven
certificates are required in Beijing – for example, when migrant children have to apply
to state schools because their own migrant schools have been abolished. 54 Other
regions expect a national family planning certificate (also known as the ‘One Child’
policy certificate), a certificate of comprehensive insurance with current employers 55
and other certificates like the birth and health certificates of the child and the child’s
previous enrolment records.56
Getting these credentials together is time-consuming and they can be difficult
to obtain. 57 According to research conducted by Yuan and Tian, 42.4 per cent of
parents need more than 61 days to get all the certificates required; even those who do
better necessarily experience delays: 17.3 per cent of parents need 16-30 days and 36.7

50
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per cent need 15 days.58 A migrant parent in Beijing, applying for a place in a state
school in the Dong Sheng area of the Haidian district complained, moreover, that in
order to get the ‘five’ credentials required, he actually needed to gather fifteen
supporting documents with different official stamps on them – a process taking about
three months. 59 Amongst the various credentials, the property ownership certificate,
tenancy agreement, guardianship certificate and previous enrolment records of children
are the most difficult to get hold of. The guardianship certificate and national family
planning certificate are issued by the local authorities (ji dao ban shi chu) at village
and township levels located in the migrant parents’ hukou regions; 60 so the parents
have to return to their home towns in order to get them. Proof of a present address in
the receiving cities is hardly possible to obtain for some migrants, as they live in illegal
accommodation located in the urban fringe regions, and the local authorities normally
refuse to issue them official documents to approve where they are living.61 In addition,
it is very difficult for most rural migrant workers to obtain a work permit,62 as many of
them have low-income occupations – they may, for example, be vegetable sellers,
cleaners, street peddlers, rubbish collectors, construction workers or restaurant staff.
All in all, getting five credentials can be extremely difficult for migrant parents and
may be an unrealistic expectation. However, if they do not obtain these credentials, the
local authority at the district level will not issue the ‘temporary schooling certificate’
(jie du zheng ming) which must be submitted as an essential document for getting a
place in a state school. 63 As Cheng and Montgomery point out, such complex
application requirements in the receiving regions raise a barrier to accessibility, and
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may consequently exclude many migrant children from accessing proper compulsory
education.64
Quite apart from the demand for credentials, the application procedure in
receiving cities is not ‘migrant children-friendly’. Taking Beijing as an example, the
Measures of the Beijing Municipality for the Implementation of the Compulsory
Education Law of China require: 65
Where a school-age child without a permanent registered residence needs to receive
compulsory education in the city because his parents work or reside there […], his
parents or other statutory guardians shall go to the school designated by the
administrative department for education in the district or county of the actual
residence with the certificates of identity, residence or work of their own and that of
the child or adolescent, [and they shall be] examined and verified by the sub-district
office or the people’s government at the town or township level of the actual
residence to contact for enrolment; where it is difficult for the school to receive the
child or adolescent […], they may file an application to the administrative
department of education in the district or country of the actual residence for
settlement.66

As the provisions above indicate, migrant children normally attend state schools
designated by the local education authorities. As a result, some designated schools are
overcrowded with too many migrant students. This puts the schools under financial
stress and puts pressure on their human resources.67 The local authorities in popular
receiving regions also worry about the influx of massive internal migration.68 In order
to ease such tensions, schools tend to use different methods to deter the entry of
migrant children. The requirement for various certificates of identity is just one of
them.69
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3.2.4 The transition from primary to secondary level and beyond
In addition to the financial and administrative difficulties identified above, migrant
students face an interruption between compulsory education and study at senior high
school caused by institutional and structural arrangements, including the hukou system
and the admission and recruitment system of the national college entrance exam. 70
These may dash migrant children’s hopes of continuing education in their receiving
cities. One of the admission criteria for take the national college entrance exam
(gaokao – hereafter referred to as the NCEE) is that students must register and take it
in the province where their hukou (hukou suo zai di) is located, even if this is not the
place where they have actually studied. 71 If students do not obtain the local hukou,
regardless of how long they have studied in the place where they are living, they are
not eligible for taking these exams. In Beijing, for example, although 25.73 per cent of

70
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‘migrant’ children were born in the city itself as of 2008,72 they cannot take the high
school entrance exam where they have had their schooling, unless they have a hukou.
(An exception is made if a parent has this certificate.) 73 In this way, the hukouorientated exam and admission arrangements have themselves become an institutional
and structural barrier to the educational chances of migrant students.74 This problem
has become a matter of great concern amongst officials75 and scholars76 in China – and,
of course, amongst the migrant parents themselves. 77 The following subsections
illustrate the difficulties and conflicts raised by the current hukou-orientated testing
system.

The high school exam (Zhong kao)

The high school exam in China is managed, operated and supervised by the local
educational authorities at the provincial level (sheng ji jiao yu ting) and their remit is to
provide for residents in possession of a local hukou. 78 In practice, there is a great
72
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variation in how far some local authorities will bend the rules to allow migrant
students to take high school exams in their adopted areas.79 Only a small number of
local authorities have moved on to this provision, allowing migrant students to take
their high school exams in the cities they have moved to. 80 What do the migrant
children do then? One option for these children wanting to attend senior high schools
in receiving cities is for their parents to pay high temporary schooling fees.81 Owing to
limited educational resources and high competition for places, especially in state
schools with good reputations, there are very few places left for migrant children. In
the city of Dong Guan, in Guang Dong Province, for instance, there are just three
places available for non-local students in many of the state senior high schools.82 Aside
from high fees and limited public resources, submission of correct credentials to the
local authorities is normally required, including hukou certificates for the whole family,
the parents’ work permit and a guardianship certificate from the students’ places of
origin to prove that no legal guardianship remains there.83 In these circumstances, the
common choice for migrant children is to return to the place where their hukou is
located and take the high school exam there. 84 But the curriculum, the pedagogical
systems and written tests are different in the different provinces and adapting to a
different academic system is not easy for students.85 Thus migrant parents have to send
their children back home after the completion of elementary education in their
receiving cities so that they can adapt to the new study environment in advance.86 The
problem of different syllabuses and tests in different places clearly disadvantages
migrant children, who have to start from scratch with various curricula and modules of
79
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courses.87 Consequently few continue with their studies at senior high school level.88
Many children may spend a few years in their home town, and eventually move back
to the city they used to live in. Many migrant students choose to attend vocational
schools. 89 Others, just start to work directly (da gong) without pursuing further
education, or they start to help out their parents at the age of fourteen or fifteen.90 A
survey conducted in the city of Gongguan, Guang Dong Province, the largest receiving
province in China,91 indicates that, after the completion of junior high school education,
20 per cent of students choose to enter employment; 30 per cent apply for non-state
vocational senior high schools; 40 per cent return to their place of origin to attend
senior high schools; and a very small number of students continue their studies in local
state senior high schools.92
All these options could have a negative impact on the children. In his interview,
Mr Zhang, Principal of Ming Yuan Migrant School, explained:
[M]any students [do] not want to return to their home town to continue their junior
high school and take the high school exam, because they were born in the city;
therefore they see themselves as urban kids. Lifestyle and academic environment in
rural areas would be very difficult for them to adapt to. The curriculum is also
different from province to province. Aside from these difficulties, if they returned to
their home town, they would just become the new group of ‘left-behind’ children
there, which would cause new problems. Currently many students are either not able
to take the high school exam, which would advance them to the senior high schools,
or cannot have a proper job. Thus many of them have just dropped out and stroll
around and do nothing. They could easily become involved in criminal activities.93

87

Gao Dongli, ‘Migrant Children - Where is My High School?’
<http://edu.sina.com.cn/zhongkao/2011-03-30/1209290635.shtml> accessed 20 June 2011; Pan Fang,
‘A Survey on the Current Circumstances of Compulsory Education for Migrant Children – A Case
Study of Changzhou’ (Master’s thesis, Department of Educational Administration, East China Normal
University 2006)
88

Ibid., 37

89

Xu Leiying, ‘Most Migrant Children Don’t Attend High School: Survey’
< http://english.cri.cn/6909/2009/12/28/1821s538299.htm> accessed 15 June 2011
90

Interview with Han Jialing, famous sociologist and scholar at the Beijing Academy of Social Sciences
(Beijing, China, 7 March 2011)
91

Guang Dong Province ranks in the first place: it receives 14.6% migrant children, equivalent to
2,678,000 children, from other provinces in the country. Yuan and Tian (n 1) 25
92

Ibid., 71

93

Interview conducted on 2 March 2011 with Zhang Gezhen, Principal of Ming Yuan Migrant School in
Beijing. A survey conducted in Shanghai indicates that, after completion of junior high schooling,

142

Another teacher from a migrant school in Beijing backs this up:
[M]any students in my class can easily lose their motivation to study, as they know
that they cannot take the high school exam in Beijing because they have not got the
Beijing hukou. The development of students at this stage is crucial. But, aside from
a very few students in the class who are greatly motivated to continue their senior
high school education (which might lead to the university in the future), the majority
of students do not have much motivation to study and do not really know about their
life goals. People discuss whether these kids can take the national college entrance
exam in their receiving cities. Yet how can they even get that far if they are not
allowed to take the high school exam in the first place? What is the future for these
migrant students if they only obtain the junior high school certificate?94

Having worked in his own migrant school for more than ten years, Principal Zhang
said in his interview: ‘I really hope the government can provide some preferential
policies, hope and care for these children, because they would never forget such
kindness from the government in their whole lives.’95

The national college entrance exam (Gaokao)

Even for those migrant students who succeed in taking the high school entrance exam
in their receiving cities and continue their senior high school, there are barriers to
advancing further. The next dilemma for them is whether they are eligible to take the
national college entrance exam (NCEE) in their receiving city. In China, the NCEE
(Gaokao) is undertaken at the completion of senior high school for admission to higher
education. The majority of students and their parents take the NCEE very seriously.
Yu compares it with the Chinese imperial exam (keju), which was the test used during
the imperial era to select government officials and bureaucrats.96 He points out that
both exams are comparable, as they are ‘highly competitive in nature, maintained by
the state system, used as a social ladder and have [or had] a profound effect on
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society’.97 Indeed, the NCEE is regarded as the primary opportunity for the rural poor
to enlarge their opportunities and leave the poor rural communities. 98 Rural poor
students use the exam to help them ‘jump into the dragon gate’ (which means getting
into higher education to reach the upper social ladder).99 A survey conducted amongst
1,728 migrant students in 40 elementary migrant schools shows that 53 per cent of
migrant students wanted to pursue a doctoral degree in the future, and only 1.5 per cent
wished to go back to their places of origin working as peasant farmers.100 Parents also
have their expectations: they hope for high academic achievement from their children.
A survey has shown that 30.4 per cent of migrant parents want their children to obtain
doctorates and 26 per cent hope their children will obtain bachelor degrees in the
receiving cities.101 Such high expectations reflect an eager desire from the parents that
their children will be able to ‘walk out’ (zou chu qu)102 from the rural areas by taking
advantage of educational opportunities. These parents see education ‘as the best
possible means of social mobility’,103 helping their children escape the fate of peasant
farmers, whose lot – ‘eating bitterness’ (chi ku) – is so hard.104 Indeed the migrants
have moved to the more economically developed regions with specific aspirations to
improve their children’s lives. Nevertheless, most migrant children are, in practice,
unable to progress to the NCEE. They face several obstacles.
Firstly, as indicated earlier, students in China must take their national college
exam in the place where their hukou is located. The Ministry of Education of China
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employs a strict system of hukou-orientated quotas to allocate available spaces for the
NCEE. Each year the Ministry decides the student quota in consultation with
universities, while the universities’ recruitment plans are developed with the provincial
educational authorities and approved by the Ministry. Local authorities at provincial
level are mainly responsible for the NCEE student applications, for holding the exam,
and for developing recruitment plans based on provincial needs.105 A complex matrix
of provincial quotas, university quotas and subject quotas is negotiated between local
educational authorities and the universities for each successive year. Based on this
admission and exam system, all senior high school students must take the exam in the
place where their hukou are located.106 The quotas are biased in favour of residents
with ‘non-agricultural hukou’ in the cities.107 Such discrimination in the allocation of
quotas further limits the educational opportunities available to ‘agricultural hukou’
holders – mainly rural migrant children. Thus the general rule is that migrant children
have to return to their permanent residence to take the NCEE, regardless of what
curriculum they have followed and how long they have studied in their receiving cities.
In addition to all this, as part of the national curriculum reform, each province
can now design its own examination paper for the national college entrance exam (fen
sheng ming ti) and can develop its own localised curriculum.108 The rationale for this is
to promote the notion of ‘education for quality’ (su zhi jiao yu) as an advance on the
conventional paradigm of an exam-oriented educational system (ying shi jiao yu)109
and (in a devolution of power from central government) to provide more
administrative autonomy for local authorities at the provincial level, so that they can
develop, manage and supervise pedagogical and exam systems according to their own
regional characters. 110 As of 2012, the Ministry of Education has permitted 16 of
105
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106
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China’s 31 provinces, autonomous regions and municipalities to design their own
localised exam papers for the national higher education entrance examination, while
other regions use a unified national paper.111 State schools in the rest of the provinces,
and also schools that are privately run specifically for migrant children, normally
employ uniform nationwide textbooks and exam papers for it.112 The problem raised
for migrant children by such regional variations in exam papers and text books is that
they result in a lack of comparability between provinces 113 and have created great
difficulties for these children when they have to adapt localised pedagogical systems,
curricula and written tests. When those actually born in urban areas still have to return
to their rural places of origin to take a national university entrance exam they are not
prepared for, they naturally tend to opt out. Chan points out that, after living in the city
for many years, many migrant children become ‘disillusioned rapidly’ after they have
returned home, because the sudden change in their lives causes ‘enormous stress’.114
At the national regulatory level, however, the state has made some positive
progress in improving migrant children’s chances of taking the NCEE in their adopted
cities. 115 Such a national policy greatly depends on new policy promulgations at
different local levels, according to their individual circumstances,116 as ‘the population
capacities and educational resources vary in different regions’.
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should ‘in principle’ promulgate local regulations by 2012.118 Beijing, Shanghai and
other popular receiving regions should initially assess current information on local
migrants and then produce a working plan for how migrant children can take exams.119
During the process of policy re-promulgation at local level, new criteria will be set by
local authorities, and these should increase the fairness of the NCEE system for
migrant children. 120 As of December 2012. nine out of thirty provinces in China –
including Hei Long Jiang and Anhui– have decided to allow rural migrant students to
take the NCEE within their areas.121 But the popular receiving regions such as Beijing,
Shanghai and Guangdong, have not yet approved or promulgated any local
regulations.122 The main reason for postponing action, as Han Jialing has pointed out,
is that the local authorities in regions with such large-scale influx often worry that, if
they allow migrant students to continue their senior high school education and they
make the national college exam available for all, this could ‘open the floodgates’,
leading to unmanageable numbers of people migrating from rural areas to these
cities.123 In this scenario, the financial and educational resources of the cities would
become insufficient for the local students. The objects of these worries are referred to
as ‘the college exam migrants’ (gao kao yi min).124 Han did, however, say that such a
phenomenon would not happen automatically, since financial stability and
accommodation are, for migrant parents, the essential factors determining whether they
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have the ability to afford their children’s education costs.125 In a way not required for
compulsory education, parents have to pay tuition fees, text book fees, uniform fees,
boarding fees and ‘after-school class’ fees in high schools.126 Not all migrant parents
can afford such expenses. If they could, China would not have 50 million ‘left-behind’
children in the home towns. Han emphasised this in the interview.
Professor Xu, a representative of the National Peoples’ Congress, also argues
that children who were born in the city should be able to take national university
entrance exams in their place of birth, regardless of where the hukou of their parents
is.127 However, it requires adjustment, and even a comprehensive reform, to resolve the
problem of poor accessibility to senior high school for migrant children. Changes
needed include: a reform of the current enrolment and admission system for the
national college entrance exam; coordination of syllabuses at both levels of schools
between the receiving and exodus regions; resources allocation for education between
internal migrants and local residents; vocational schools; and an overhaul of the hukou
system throughout the country.128 Such changes cannot happen overnight – as reform
of the hukou system alone would involve change for billions of people and (for
example) a revision of the current national social security system.129
All in all, a complex series of institutional and structural arrangements has
created barriers not only hindering equal access to education for migrant children, but
preventing them too from advancing themselves in future educational opportunities.
When the educational expectations of migrant children clash with their reality, it may
cause emotional difficulties and cloud their outlooks for the future.
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3.3 Lived experience of schools for migrant children
3.3.1 The general situation of privately-run schools for migrant children

Advantages of migrant schools

Although the government has tried to integrate migrant children into the local state
school system in receiving cities, in reality, as we have seen, many migrant children
still face various barriers excluding them from attending state schools. Under such
circumstances, privately-run schools have emerged as alternatives, and have greatly
expanded in numbers. These schools, specifically established for children of migrant
workers (min gong zi di xue xiao) are hereafter referred to as ‘migrant schools’. These
‘migrant schools’, as Han Xialing stated in his interview,130 operate mainly at the level
of pre-school and elementary education. Very few migrant schools extend their
teaching to junior high school level. 131 This speaker also noted that since the first
migrant school was established in Beijing in 1993, around 300 schools sprang up in a
decade. Because of the emergence and rapid expansion of migrant schools, the difficult
problem of schooling children from low-income migrant families has been partially
resolved. A survey conducted by the Beijing Municipal Office for Migrant Affairs
shows that the dropout rates for migrant children in Beijing had, by 2010, fallen from
13.9 per cent to 2.8 per cent.132
Apart from providing educational opportunities for migrant students, migrant
schools try to accommodate the different needs of migrant families. 133 This is not
offered by the mainstream state schools. The following are some examples to illustrate
the advantages of migrant schools. First, working hours are flexible. As Woronov
notes, some migrant schools can open as early as 5.45 a.m., whereas the mainstream
state schools open at around 7.45 a.m.134 The early times fit in with migrant parents’
130
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work hours. 135 These schools can also look after their students in the school after
lessons, until their parents pick them up on the way home from work.136 Some migrant
schools provide transport between schools and the children’s homes.137 In addition to
this flexibility, the easy physical accessibility of migrant schools has proved popular
amongst migrant parents.138 For instance, many schools in Beijing are located in the
urban fringe regions where the majority of migrant families live, because of the cheap
cost of accommodation; so, although facilities in migrant schools are not as good as
those in state schools, these schools are normally close by for the children. Physical
accessibility is important for the migrant parents, given their busy work schedules. In
addition, migrant schools have an easy enrolment procedure. Yuan and Tian point out
that, for 48.5 per cent of migrant parents, it only took a week to find a migrant school
for their children,139 whereas it took at least a month to apply for a place in a state
school, because of the complicated enrolment procedure and the need to submit all
kinds of different credentials. 140 Moreover, admission formalities in most migrant
schools are easier, compared with those in state schools.
Another advantage of migrant schools is the affordable fees. The fees are lower
than for state schools; about RMB 300 to 600 is charged per term (equivalent to £3060) for tuition fees.141 By contrast, in state schools, although the levy of temporary
schooling fees has been prohibited in recent years and tuition fees should not be
charged for compulsory education, other hidden fees tend to be levied, such as sponsor
fees, the cost of uniform, money for school activities, and fees for after-school classes.
Thus the relatively low tuition fees in migrant schools attract most low-income migrant
parents.142 Moreover, the methods for payment of fees in migrant schools are flexible.
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Fees can be paid monthly, in a recognition of the high mobility and uncertainty in the
lives of many migrants. 143 Some migrant schools allow delayed payment 144 or even
refund unused tuition fees when the family moves away.145 None of these options is
offered in the mainstream state schools.
In addition to appreciating these advantages, many migrant parents prefer
migrant schools, because the children do not suffer the discrimination and intolerance
often experienced in state schools.146 Han relates that, although some migrant parents
have enough money to send their children to a regular state school in Beijing, they
sometimes choose a migrant school instead, for fear of their children being looked
down on by the Beijing children.147 Indeed, unlike the mainstream state schools where
students are predominately from the same city with local hukou certificates, migrant
schools receive children from all over the country, and the background of these
students is quite diverse.148 Thus there is no hukou-orientated discrimination in migrant
schools, and they provide a place where migrant students can feel a sense of belonging.
All in all, migrant schools not only serve as a functional alternative accommodating
the different practical needs of migrant families, but address the ‘psychological
disincentives to attend state schools caused by the institutional barrier [of] the hukou
system in state schools’.149

School conditions

Despite points in their favour, migrant schools are by no means a panacea. Unlike state
schools, as Xia,150 Han151 and Wang152 point out, many migrant schools are operated
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by migrants themselves. Thus they are plagued by inadequate funding: mainly they
rely on tuition fees for their revenue. They are often characterised by poor school
facilities, low educational standards, less qualified teachers, high rates of teacher
turnover, a substandard curriculum, and pupils who come and go rapidly. 153 Some
migrant schools do no more than rent a space for teaching in garages, public baths, old
warehouses or the homes of migrant families: these count as ‘school buildings’. 154
Many classrooms are overcrowded. Lighting, ventilation and heating systems are poor;
many schools cannot meet the standards required by the local authorities for fire exits,
safe drinking water and sanitary and First Aid facilities.155 Some schools do not even
have washrooms, and students have to use public toilets outside.156 So the majority of
migrant schools operated by migrants themselves get by in tenuous circumstances.157
Though there are some schools with better school facilities and conditions, these ones
charge high fees and are operated by business people who have other enterprises and
invest in their schools for profit.

Physical training and academic curriculum

Some migrant schools do not have adequate facilities for physical exercise, such as a
good-sized playground and indoor and outdoor sports equipment. 158 Unlike the
mainstream state schools, some migrant schools do not provide any formal or
organised exercise at all during breaks between classes.159 For instance, Han says that
many schools use just a ‘dilapidated old table’ for ping-pong, and some do not have
ping-pong bats – the children use a piece of wood or old exercise book instead.160 The
mainstream state schools offer not only PE classes and sports and other fitness
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activities but also provide a compulsory annual health check, psychological
counselling, and a vaccination programme for their students.161
As for the academic curriculum, migrant schools try to follow the courses of
lessons designed for state schools at provincial or municipal levels. The subjects there
include Chinese, English, Maths, Moral Education, Social Studies and Music.162 Due
to the disruption of continuity in their students’ education, many migrant schools
choose to use textbooks imported from the children’s home towns. This is because
some migrant children have to return to the places where their hukou are located to
continue their high school education (as discussed in earlier sections). To prepare them
to fit in with the pedagogical systems in their native provinces, the teachers employ the
books in use there, as adapting to different text books in different regions is not at all
easy for migrant children.163

Migrant students

Lack of uniformity in the students’ ages is one of the salient features of migrant
schools. Many migrant children migrate here and there with their families, and many
have had periods out of school altogether. Thus the problem of children being over-age
and making a late entry is a serious one, and age ranges are far less consistent than
among students in state schools.164 In an interview, Wang Xingjuan, the Trustee of the
Maple Women’s Psychological Counselling Centre, emphasised that, whereas most
children commenced elementary education at age 6, approximately 20 per cent of
migrant children of that age did not even begin their first or second year of elementary
education. 165 Moreover, in a migrant school in Beijing, Woronov observed that
students dressed quite differently from their peers in local state schools.166 They did
not have school uniforms and just ‘came to the class in multiple layers of whatever
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they owned’.167 Their clothes and faces, as she describes them, were also ‘uniformly
dirty’ due to lack of access to hot water.168 In addition to these physical differences, the
background of these students is strikingly diverse.169 Han emphasised that, unlike local
students who nearly all come from the same place, migrant students stem from all over
the country, and the migrant schools thus have a mixture of students with very
different backgrounds – from small towns, from rural regions and from cities. Some
students have strong accents and, in the lower grades of the schools, the teachers partly
focus on refining their local accents into standard pu tong hua (Mandarin).170 Since
they are from different regions in China, the children are also taught to adjust their
customs and habits, so they can adapt to the new environment in cities.

Teachers

There are some significant general characteristics common in the teaching staffs of
migrant schools. Firstly, the backgrounds of migrant teachers may vary considerably.
Since many illegal migrant schools are set up and operated by migrant workers
themselves, the operators may simply ask their relatives or friends from their places of
origin (jia xiang) to join the school as teachers, ignoring recruitment standards. 171
Sometimes schools hire retired teachers, rural teachers or substitute teachers. 172 There
are also a number of teachers from state schools who have crossed over to this sector
due to the low salaries or delayed payments they get from the local authorities.173
Secondly, the key consideration for most operators of the migrant schools is to make a
profit. 174 Since this is their chief aim, the quality of teachers is only a secondary
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consideration. They are anyway paid poorly by their operators so as to reduce costs.175
For example, it is a common practice to pay these teachers only about 800 RMB per
month in wages (equivalent to around £80), and for just nine months with no payment
during the summer and winter holidays.176 A study made in 2012 also indicated that
76.8 per cent of migrant teachers were not covered by any social insurance system.177
Consequently many teachers are not specifically trained and do not have proper
teaching qualifications.178 As Han points out, some teachers have only graduated from
senior or technical secondary schools; some, even, have an education restricted to
junior high school. 179 Occasionally there are teachers who have graduated from
universities, but these are the least likely to stay.180 High mobility among teachers is
common in migrant schools.181 The operators treat teachers as ‘workers’ (da gong zhe)
rather than as teachers.182 Thus migrant teachers come and go easily and may ‘jump
ship’ as soon as they find a better paid job.183

Mobility

A high degree of mobility is a prominent characteristic of migrant schools.184 This is
seen in buildings as well as the people passing through. Unregistered illegal migrant
schools are subject to inspection and supervision by the local educational authorities
and, since school conditions, safety, hygiene and water sanitation in them are often far
below the minimum standards required, they are liable to face closure and even
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demolition. To avoid closure, these illegal migrant schools simply move from one
place to another, sometimes to a location with a ‘more sympathetic jurisdiction’,185 and,
once there, they open again.186 Many schools have moved building a number of times
during their time of operation.187 In Beijing, where the price of property has become
incredibly dear, these migrant schools have had to move outside the Fourth Ring Road
(si huan wai) and relocate themselves in the urban fringe regions. The migrant school
Woronov observed had to relocate because the landlord refused to allow it to expand
from the old site into adjoining buildings.188
In addition to such moves of buildings, the children face problems due to the
moves their own families make. 189 The high mobility of rural migrant families is
regarded as one of the major barriers to any continuity of learning in these children’s
education.190 Most rural migrant workers are always moving from place to place in
search of suitable jobs, and their length of stay in one city greatly depends on the local
demand and supply of labourers. So there is no guarantee that a family can stay for any
certain length of time at a given location. As a result, the children have no choice but
to transfer from school to school in the city. A report conducted by the National
Institute for Education Research on migrant children’s access to compulsory education
in 2008 showed that only 36.1 per cent of migrant children stayed in the same school;
the rest experienced various transfers:191 30.9 per cent of the children changed schools
once; 14.8 per cent transferred twice and 7.5 per cent transferred three times or
more.192 Frequent transfers of school occur especially in the large cities.193 Professor
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Li, in her interview, emphasised that the mobility of these children ‘obviously had a
negative impact on how they can establish stable interpersonal relationships with
classmates in school’.194 The migrant children may consequently feel a lack of sense of
belonging – which is one of the key concerns psychologically. 195 This would also
affect their educational performance. Moreover, these transfers between schools, Yuan
and Tian note, not only hold back the academic progress of migrant children, but cause
difficulties for schools in managing student records.196 Han states that owing to these
difficulties, most receiving schools do not have databases of registration or records for
the migrant children, making it very difficult to track students’ (dis)placements.197

Legal status of migrant schools

There are a large number of unlicensed migrant schools that have been operating
illegally without any official operation approval (ban xue xu ke).198 There are two main
reasons why migrant schools may not be approved by the local educational authorities.
The first reason is that the establishment requirements from these authorities,
especially those stipulating facilities and conditions, are too high to be practicable for
institutions with little money.199 In Beijing there has been no attempt to set up specific
standards for migrant schools that recognise this, so all migrant schools have to meet
the same standards established for the state schools. According to the General
Principles on the Establishment and Administration of State Primary Schools and
Middle Schools in Beijing,200 a primary school in the city should have basic facilities
including teaching buildings, administrative offices, one or more libraries, recreational
194
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facilities, a sports centre, and an open or indoor playground more than 60 square
metres in size.201 The location of a new elementary school should not be close to ‘open
markets, pubs and clubs, mortuaries, hospitals treating infectious diseases, power
stations, landfill and prisons, railways, motorways and trunk roads’. 202 As for the
required size of a primary school, the total area of a school with 18 classrooms, for
example, should be 14,500 acres given over for teaching facilities with 18,900 acres of
free space surrounding the buildings. 203 Primary schools should have 12, 18 or 24
classrooms, and no classroom should contain more than 40 students.204 Depending on
the number of classes, primary schools should also have essential extra teaching
facilities such as a music room, an art studio, computer rooms, a multimedia teaching
classroom, a canteen, facilities for the disabled, a library, 205 a dance room/workout
place, a calligraphy room, a laboratory, meeting rooms, a place for a counselling
service and a First Aid room.206
The requirements for school conditions and facilities in primary schools laid
down by Shanghai also seem too high to be achieved. 207 The National Institute of
Education Sciences correctly points out that it is unrealistic to expect migrant schools
to achieve the same standards as state schools, because, by comparison, they are quite
poor. 208 They also lack space: many migrant schools do not even have a proper
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playground. Even though some schools do have such space for the children, the size
and quality are far behind the standards required by the local authorities.209
Another factor preventing migrant schools from obtaining official approval is
the complexity involved in preparing the various credentials that need to be submitted
for this. Tan210 states that the whole business of preparing application documents and
meeting the requirements for the establishment of a non-state school set up in the Law
on the Promotion of Non-Public Schools of China of 2003 cannot possibly be achieved
by most funders of migrant schools, who are often migrant workers with no academic
qualifications themselves. To illustrate the difficulty, here, in the provisions of the
application procedure for establishing a non-state school in China, are details the
applicants should submit:
(1) the sponsor, the aims of education, size of the student body, level of the school,
forms of education, conditions for establishing and running the school, internal
management system, raising of funds and their management and use;211 (2) names of
sponsors and their address or their titles and addresses;212 (3) sources of the assets,
amount of the funds and their valid certificates, in which the property rights are
clearly stated;213 and (4) where the assets of the school are donated, an agreement on
the donations, in which the name of the donors, the amount of the assets donated,
their use and management, and the relevant valid certificates are clearly stated.214

To apply for official establishment of a non-state school, the sponsor must notify the
following for scrutiny and approval by the local authorities:
(1) written approval for preparing to establish the school; 215 (2) a report on the
preparation made for the establishment; 216 (3) articles of the association for the
school and the name lists of the component members of the first executive council,
board of directors or other decision-making bodies of the school; 217 (4) valid
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certificates of the assets of the school; 218 and (5) qualification certificates of the
principal, teachers, librarians, and accountants.219

Within these requirements, the minimum initial capital investment, 220 the school
infrastructure (the contract for the rent of the land, school buildings and pedagogical
material and equipment), the quality of teaching, administrative practice and financial
management, conditions of sanitation and security, and quality of teachers are regarded
as the key elements for being granted a licence to operate by the local authorities.221
However, the problem is that these formal requirements are far too complicated and
unrealistic for most funders. 222 So in practice they usually ignore the application
procedures, and run the schools illegally.
A more serious concern is that if migrant children graduate from these illegal
migrant schools, they do not have any official academic certificates accredited by the
local department of education to prove they have completed their studies.223 Formal
academic certificates are crucial for children to advance within the education system.
Students of the migrant schools are left out.

The recent practice of closing migrant schools in Beijing

Beijing has 268 privately-run migrant schools, but only 63 of them have been
approved by the local authority.224 The remaining 205 migrant schools are therefore
illegal and prone to closure. In 2005 the Beijing Municipal Commission of Education
issued the Notice on Strengthening the Management of Non-Approved Migrant Schools
Operating by Floating Population.225 According to the Notice, the local authorities at
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district level should issue an operation licence (ban xue xu ke) to those migrant schools
that have already met the establishment requirements stipulated in the Law on the
Promotion of Non-State Schools of China and the Methods of the Implementation of
the Law on the Promotion of Non-State Schools of China in Beijing. 226 Local
authorities should also help migrant schools improve their current conditions so they
can meet establishment requirements.227 However, schools where there were serious
safety concerns and where very poor conditions were evident must be closed.228 After
any such closure, migrant students should be reallocated to other schools to continue
their studies.229
Against this background, about 30 unlicensed Beijing migrant schools were
closed in 2006.230 The closures were ascribed to severe safety issues. Again, in August
2011, just a few weeks before the autumn semester began, the Beijing Municipal
Commission of Education shut down a further 24 unlicensed migrant schools in
Haidian, Chaoyang and Daxing districts.231 These actions may jeopardise the chances
of attending school for around 14,000 migrant students.232 Similar closures occurred
again around July 2012 in Beijing, and these jeopardise the futures of a further 3,000
or so students and their chances to study in the city.233
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Although the educational authorities claimed that they would find enough
places for all displaced migrant children, thousands of them may still have to return to
their home towns or start work with their parents.234 This is due to several reasons,
including the physical inaccessibility of new schools, the payment of high
donation/assistance fees and the need to submit five to seven different certificates.235
For example, Mr He Zhongshan, a migrant parent, stated:
I felt very sad when I heard the school will be shut down because I have to send my
children back to our home town in Henan. In order to be enrolled in a new state
school, my child will need to submit all sorts of certificates to the school. Yet, it is
very difficult for us to obtain them. How am I supposed to get all these credentials
and pay RMB 30,000-RMB 50,000 [equivalent to £3,000 and £5,000] donation fees?
Although I am merely a constructor, I have been contributing to the development of
Beijing. However, my child, like other urban children, just needs an equal
opportunity to complete his education. Why has this become so difficult? I feel
mistreated by society.236

The China Labour Bulletin maintains that the government deliberately set the
threshold for school placement qualification high so that the majority of migrant
families in Beijing would not be able to meet the requirements.237
Furthermore, as some principals of ‘migrant schools’ point out, the local
government authorities demolished their schools at very short notice. For example,
when Dongba Experimental School – located in a community in Daxing District – was
closed,238 the school was notified by the local authority only about two weeks before
the new semester was due to begin. The notification stated that ‘the school had severe
hidden dangers relating to power, fire and hygiene. Thus, the school must be shut
down for the safety of students, teachers and the security and stability of the whole
region.’239 The local government also stopped the supply of water and electricity. As a
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result, the school was forced to close, leaving around 500 students with no school to
attend (although the local government has since relocated 300 of them). 240 As Yu
points out, the closure of ‘migrant schools’ by the Beijing Municipal Commission of
Education, carried out without completely ensuring alternative schooling for the
migrant children, is a ‘blatant encroachment of citizens’ equal rights to education’.241
One of the main reasons for the demolitions, according to the local authorities
in Beijing, was the poor quality of education, poor hygiene and questionable safety
conditions in most unlicensed ‘migrant schools’. 242 Nevertheless, school operators
claim that, since their schools were established, safety and health standards have been
regularly checked by the local authority every year. Hence, the accusation of having
‘severe hidden dangers’ sounds ‘absurd’.243 Crothall, the Director of Communication
for the workers’ rights group on the China Labour Bulletin, suspects that the closure of
‘migrant schools’ could, in some cases, be ‘a cynical ploy by the local authorities at the
district level to clear the land for property development, as the value of land in the
outer suburbs of Beijing has continued to rise’.244 Land development, the so-called
‘land-source fiscal revenue’, has become one of the major resources of extra-tax
revenue to ‘shore up local government budgets’.245 The city can earn a lot of money
selling land for construction.246 Most migrant schools are built by renting the collective
land owned by local authorities at village level.247 Once the value of the land becomes
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more profitable than the migrant schools built on them, they are likely be
demolished.248
Mr. Liu, a former principal of a migrant school, further claims:
I signed off on the closure of my school because I was told that kids would be
attending a state school in the same district; yet, it was not true in practice. Instead,
our students were reassigned to new, fee-paying, privately run migrant schools
which have taken over former public school buildings, refurbished at the
government’s expense. If the government wanted to help migrant children, why
didn’t they give more support and resources to us, instead of to some new people?249

However, even if most of the 14,000 migrant children to whom the government has
promised new schools are accommodated, the future of the remaining 100,000 children
in Beijing’s illegal ‘migrant schools’ is still an open question.

3.3.2 An example of a privately-run school for migrant children: fieldwork
conducted at Ming Yuan Elementary School 250
Like most migrant schools, Ming Yuan primary school is privately owned. It is run by
the principal, Mr. Zhang, who came to Beijing in 1995 as a migrant worker himself.
Ming Yuan elementary migrant school has four sites so far, located in different areas in
Beijing, and a total (altogether) of around 3,000 migrant children on roll. The staffing
mainly comes from retired teachers and students who have a degree from a teacher
training college. The school is also one of the few migrant schools to have been
officially inspected and approved by the Beijing Municipal Commission of Education.
That was in 2003.
I visited the school in March 2011. The first, most striking impression came
from its location and the run-down environment it is in. The school was difficult to
find, located as it is among twisting and dirty alleys north of the Fifth Ring Road in the
Hai Dian district in Beijing. A rusty metal entrance gate was locked from the inside
with a padlock and chain. It opened onto a small, mud-cracked play area
248
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approximately 300 square metres in size. It had two ping-pong tables and a few
parking lots. Behind this was a plain three-storey brick building almost derelict in
appearance save for a painted slogan quoting the former party leader Deng
Xiaoping:251 ‘the aim of education is towards modernisation, the world and the future’.
To one side of the school building was a dirty semi-open toilet with no flush and only
a brick partition to divide the sexes. The washing facilities had no private cubicles. On
the other side was a heap of coal to fuel radiators providing heating for the students
and teachers in winter. The interior of the building was very dingy. It contained some
ten to fifteen classrooms, with crumbling walls, a few old desks, barely any books and
no hint of decoration or display of children’s work. Some classrooms were so full of
dirt, students could hardly see or breathe properly: plaster fell from the ceiling
whenever someone moved upstairs. Lighting, ventilation and heating systems were in
very poor condition. There were no fire exits. Drinking water was not available and
there was no First Aid room. The school did not have a library. Such poor
surroundings and such lack of basic facilities must have a negative impact on the
physical, psychological and academic development of the migrant children who attend.
By contrast, most state and private schools in the country have well-equipped school
facilities, including a First Aid Room, a playground, a recreation centre, educational
facilities, multimedia teaching and disabled access.
When interviewed, Principal Zhang described how the great influx of internal
migrant children into the city, with no local hukou, had happened in just the last fifteen
years. There are approximately twenty million migrant children in China, and most of
the migrant families prefer to live in more economically developed cities. Most of the
students in his schools greatly prefer living and studying in Beijing to life in the
villages they came from. Even though conditions for living and studying are crowded
and poor, it is still better being with parents in the cities than living under the
ineffective watch of grandparents or their relatives and studying in rural schools with a
relatively poor quality of education. With all the new arrivals, places in state
elementary and junior high schools have become very tight. The emergence of migrant
schools has gradually filled the gap in compulsory education for migrant children. By
2011 there were 268 migrant schools in Beijing in total: most had not been sanctioned
251
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by the local department of education, only 63 receiving an official approval. Just one
of his own sites in Beijing was granted authorisation to operate legally.252
Principal Zhang pointed out some of his present concerns:
The first concern is the problem of operating funds for compulsory education. Since
Ming Yuan School was established in 1995, scholars, the representatives of the
National Peoples’ Congress and the mass media have constantly appealed for a
guaranteed mechanism to ensure operating funds for compulsory education. This has
never been fully implemented by the local department of education. According to
the Constitution of China and the Compulsory Education Law of China, compulsory
education should be a duty of the state. For migrant children, when they migrate
from one place to another, the public funds for compulsory education should be
allotted accordingly. Nevertheless, most exodus communities are from less
economically developed regions so that they have already faced obstacles in
securing funds for themselves in the region. Hence it can be difficult to transfer the
funds from exodus regions to urban cities as receiving regions which are more
economically developed in practice. The local governments of receiving areas may
consider that the main responsibility for them is to ensure the rights of local children
to receive education; migrant children are really out of its jurisdiction. So the
problem is that duties and responsibilities between exodus cities and receiving cities
have not been clarified.

In addition to the challenge of securing funds for compulsory education, Principal
Zhang gave an example from the city of Shanghai to illustrate current progress made
by the Shanghai local authorities who are trying to improve the access opportunities of
migrant children in the city. There are 248 migrant schools in Shanghai. In September
2008 the Shanghai government signed contracts with 55 migrant schools to ‘purchase’
education services from them. In other words, he explained, because of limited public
education resources in state schools, migrant schools were ‘paid’ by the Shanghai
government to provide education for local migrant children. As migrant parents have
greatly contributed to the development of Shanghai, the city government has taken it as
a duty to provide equal opportunities for migrant children in their access to education.
Migrant children are granted 3,000 RMB (equivalent to £300) per academic year by
the government of Shanghai and the rest of the children’s expenses are subsidised by
the local departments of education in different districts. Under this new mechanism,
migrant children do not have to pay any ‘indirect fees’; they are exempt from
temporary schooling fees and other miscellaneous charges. The aim of the Shanghai
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government is to sign similar contacts with the remaining migrant schools in the city
by the end of 2011.
By contrast, the Principal emphasised, distribution of funds for compulsory
education in Beijing is not at all ideal. The total investment from the Beijing
government for each child at an elementary state school is around 11,000 RMB
(equivalent to £1,100) per academic year, while migrant schools, including Ming Yuan
migrant school, normally charge around 300 RMB (equivalent to £30) per academic
term. Compared with the total investment made on urban children, the investment on
each migrant child in Beijing would be less than 2,000 RMB (equivalent to £200) per
year. Obviously the quality of education can only be poor in migrant schools and
migrant children are marginalised, on the edge of the city. As a consequence, those
who try to run migrant schools can only afford to rent small places with very poor
facilities.
Another main concern of Principal Zhang is that migrant teachers do not have
entitlement to welfare rights. Though around 10,000 teachers in the Beijing migrant
schools devote themselves to teaching some 200,000 migrant children ‘under the same
blue sky’ as the more privileged, their average wages are barely above the minimum
wage, owing to the financial circumstances most of these schools are in. (This makes it
difficult to hire and retain competent teachers.) But, in addition to receiving such low
wages, the Principal points out, migrant teachers are unable to enjoy benefits offered to
teachers in state schools, including the Five Social Insurance Schemes,253 training for
further career development and, most importantly, professional evaluation.
Another problem that troubles Principal Zhang is the one already explained –
that the majority of migrant children are unable to take the high school entrance exam
in the city because they have not obtained a local hukou. Because of this, many
children are sent back to their home towns to continue their education. Zhang
emphasises that these children, who have lived in the city for so many years, then feel
they are neither rural nor urban. It will be too late to give them more education once
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they have grown up as adults. Not educated properly and greatly reliant on the
facilities of the city, they could become a serious social problem for the country.
In recent years, the leaders of China have emphasised the importance of
improving opportunities for migrant children to access education. In 2003 Premier
Wen Jiabao wrote his famous slogan ‘Growing up and progressing together under the
same blue sky’ during his visit to a migrant school in Beijing. President Hu Jingtao too
visited a migrant school in the Haidian District in Beijing in 2010, stating that the
Beijing government must improve and provide an equal educational opportunity to
migrant children. But, despite such high expectations from the top leaders,
implementation is, in practice, still unrealised. The issue of migrant children is still a
very grave one from Principal Zhang’s perspective.

3.3.3 An example of a state school for migrant children: fieldwork
conducted at Guang An Junior High School 254
Education in China forms a part of the nation’s public welfare obligations,255 and the
regional governments put a lot of resources into funding state schools. Although many
privately-run schools for migrant children have emerged as alternatives, state schools
have played a greater role in enrolling migrant children. According to a survey
conducted by the National Bureau of Statistics, 71.92 per cent of migrant children are
enrolled by state schools in receiving cities.256 The remaining children are either not in
school at all, or receive unofficial schooling. Many state schools levy illegal temporary
schooling fees or other ‘hidden’ fees. On the other hand, they do face financial and
performance pressures when enrolling migrant children. Some state schools are
reluctant to enrol these children because academically they tend to perform less well
than local urban children, and cannot easily adapt to the urban school environment or
comply with school discipline. This means they need more attention and care, which
increases the burden on teachers and schools alike.
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Despite the difficulties state schools face, local governments in the receiving
cities have implemented their own educational policies specifically aimed at improving
the opportunities migrant children have for compulsory education. For example,
Chaoyang District, Beijing, is known as the district receiving the largest population of
migrant children in the whole city – 87,510 children or 64.44 per cent of the total.257
As of October 2010, 78.3 per cent of the migrant children there were attending state
schools or private migrant schools formally approved by the Education Committee of
Chaoyang District. There were, however, 21.7 per cent (18,994) migrant children in
the district still studying in illegal private migrant schools.258
In order to provide a non-discriminatory and safe environment for the migrant
children, the Education Committee of Chaoyang District has now transferred the
remaining migrant children from illegal migrant schools to state schools and has shut
down 17 illegal private migrant schools where there were serious health and safety
concerns. This has all happened since 2010.259 Most importantly, the Committee has
started to entrust experienced retired school teachers with the migrant children’s
education, letting them establish legal private migrant schools and act as principals.
The Committee provides free school facilities, including school buildings and teaching
equipment, as well as a specific financial budget covering outlays such as the cost of
winter heating and a 50 per cent share of the costs of the teachers’ insurance and other
specifically educational funds. In September 2010, there were three new approved
private migrant schools, receiving 3,249 migrant children.260 In addition to establishing
new private migrant schools, the Committee has aimed at increasing opportunities for
migrant children to access state schools within the district. The Committee not only
requires that state schools should make more places available for migrant children, but
has reduced the complexity of the enrolment process. In Beijing most state schools
require five credentials when they enrol migrant children. Migrant children studying in
Chaoyang District now only need to show two permits, a temporary residence permit
257

‘Report on How to Improve the Opportunity of Migrant Children to Receive Compulsory Education
in Chaoyang District’ <http://www.bjchyedu.cn/zwgk/mbjy/201010/t20101022_101126.html > accessed
6 August 2011
258

Ibid.

259

‘General Situation of Migrant Children to Access Schools between Academic year 2010-2011’
<http://www.bjchyedu.cn/zwgk/mbjy/201010/t20101022_101136.html> accessed 19 July 2011

260

Ibid.

169

and a national identification card (ID).261 To provide a more equal environment for
migrant children, the total investment on migrant children in the district in 2009 was
increased to 9.4 billion RMB (equivalent to £940 million).262
When I visited Guang An Junior High School in March 2011, I was impressed
by the excellent school facilities. The school was easy to find, located in a quiet
residential area in Xuan Wu District in Beijing. A first, most striking impression was
made by a big modern electronic screen standing outside the school showing the time
and the weather. The playground at Guang An school, paved with rubber tiles, is
slightly smaller than the standard 400 square metres size. When I walked into the
campus, a group of happy students were playing basketball. This immediately brought
to mind a comparison with my previous visit to a private migrant school which had
very poor school facilities and dingy school buildings. I could not help wondering why
the destiny of these children is so different, though they are ‘under the same blue sky’.
In an interview, the Principal proudly stated that the school, which has been
designated to receive migrant children in Xuan Wu District since 2001, has been
appraised by the local education authority as the best state middle school in the district
because of the good quality of its teaching. Due to its good reputation, an increasing
number of migrant parents send their children to study at this school. The good school
facilities include a First Aid Room, a playground, a recreation centre, a gym,
multimedia teaching facilities, computer rooms, a canteen, a CCTV system and
classrooms. The school has 98 per cent migrant children on its roll. Guang An School
presents a really diverse learning environment, as it receives students from all over the
country who speak around ten different local dialects. According to the school records,
in one of the previous academic years there were migrant children from nineteen
different provinces in China, and they included ten minorities. The real strength of the
diverse environment in the school, the Principal proudly emphasised, is that students
have fascinating opportunities to experience a diversity of cultures. ‘We help them
understand that students with different family backgrounds, attitudes and experiences
can bring fresh ideas and perceptions, which is the real value of diversity. On the other
hand, the existence of different local dialects, different rates of academic progress, and
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different life habits and culture make our teaching much harder. As some migrant
children can only speak their local dialects, it is a real challenge to teach these children
together.’ For example, he stated that between 30 per cent and 40 per cent of migrant
students have never learnt English in primary school. 263 ‘Thus it is hard for our
teachers to teach the English class owing to the different levels the students are at.
Moreover, some students can only speak their local dialects. So our teachers have not
only to teach them how to speak Mandarin, but must help them catch up their
knowledge in different classes at the same time. These differences amongst students
make our teaching challenging.’
In addition, the Principal questioned the adaptability of migrant children in
Beijing. As they have been living in the city for many years, the majority do not want
to go back to their home towns after they have completed their studies because they
cannot fit into rural communities any more. The school provides Careers Advice and
advice on where to go for further academic and non-academic training, for instance in
vocational schools.
When I walked around the school after the interview, there were a lot of
migrant children playing games outside. To some extent this visit has given me some
hope of changing the impression I gained during my visit to a local private migrant
school a week earlier. But the shock of the experience does still haunt me.

3.4 Social exclusion and discrimination against migrant children
Premier Wen wrote his famous slogan in 2003: ‘Under the same blue sky, grow up and
progress together’. Sadly the blue sky is almost the only thing migrant children share
with urban children. When Professor Li was interviewed, he was quite clear that
discrimination is the main obstacle experienced by migrant children in host cities:264
After moving with migrant parents from their rural communities or less
economically developed regions to the cities, migrant children face a huge life
change. Everything is different to them, including the behaviour of people, the local
customs, the appearance of the city and the way people think and speak. In addition
to these differences, the school curricula and level of studies are different from their
rural schools. When they face such huge changes in their lives, the adaptability of
263
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migrant children varies. Some children take quite a long time to catch up with their
studies and to get used to their new life. Others may not handle things very well.
However, most children are likely to be discriminated against or looked down on by
the city-dwellers like their urban classmates and the teachers in state schools.
However, such challenges have changed gradually after the great efforts made by
the central and local governments. It appears that the adaptability of migrant
children in state schools has become better than those in migrant schools.

Wang also raised the issue of discrimination in her interview:265
Many migrant parents do not want to send their children into state schools, even if
they have enough money to pay temporary schooling fees. The real concern is the
discrimination and intolerance on the part of Beijing students and parents in state
schools. Migrant children in migrant schools would not be discriminated against in
this way and would feel less peer pressure. When migrant children transfer from
schools in their home towns to a state elementary school in a city, they mostly have
to sit the second or third grades again, even though they have already reached the
fifth or sixth grades – all because of the different curricula they have studied and the
poor quality education they received. But these migrant children have already grown
taller than the urban children in the second or third grades. When those two groups
of children study and play together, migrant children get bullied and are
discriminated against, because of the different way they look. And many migrant
children are not treated as integral members of the school. Some state schools
simply segregate classes into ‘migrant children’ and ‘local children’ classes, and this
damages their self-confidence and hinders their integration into urban school life. So
even if migrant children can be admitted into state schools, there are still many
obstacles they have to face.

In addition to such segregation, Aris points out that the relationships between migrant
children and their teachers in state schools is problematic. 266 Urban teachers and
administrators are often concerned that the enrolment of migrant children will affect
the overall academic performance of a school. A teacher in a state school states that
migrant children are difficult to teach, because their parents do not pay much attention
to their studies and do not have time to take care of them.267 Hence, migrant children
do not develop proper routines and learning habits. Moreover, a piece of research
conducted by Shanghai University of Finance and Economics points out that even
though migrant children can be enrolled in local state schools, they are often put into a
separate class for migrant children only.268 As a result, segregation between migrant
265
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children and local children within state schools has become another problem of
concern.269 A study entitled Social adaptability of migrant children to city life by the
Chinese Youth Research Centre shows that a higher percentage of migrant students
agreed with the following statements than did local children: ‘(1) Teachers do not
understand me; (2) Teachers seldom pay attention to me; (3) The Principal does not
like me; and (4) I am not satisfied with teacher-student relationships.’270
Aside from the unsatisfactory relationship with urban teachers, migrant
children, Woronov points out, are likely to be discriminated against by local parents.271
She states that ‘people in Beijing were unanimous in telling me that they did not want
their children in the same classroom as migrant children’, because they would
‘inevitably’ be a negative influence on a school’s ‘xiao feng’ (learning atmosphere)
and would set a bad example to urban children in the school.272 Indeed, children with a
rural background are still regarded negatively by local residents and are described as
‘impolite, retarded, self-abased, dirty, dark skinned and brutal’ because of lack of
family education and discipline, as a consequence of the low educational level of their
rural parents.273 Moreover, local parents believe that migrant workers are not only ‘low
quality’ (suzhi) themselves and have little interest in or respect for education, but are
unable to raise their children properly.274 In practice, although 90 per cent of migrant
children were attending state schools in Shanghai by 2010, many local parents decided
to transfer their children to other schools simply so that their children would not attend
the same school as the migrant children. 275 Furthermore, migrant children in urban
state schools often complain about being bullied by local urban children. As a result,
many migrant children feel anxious. Some have developed psychological problems,
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such as low self-esteem, depression and even tendencies to anti-social behaviour as a
result of the change in their environment.276 Indeed, Wong, Chang and others correctly
state that closeness and companionship with peers, enabling the sharing of joys and
sadnesses, has great significance for the well-being of migrant children. If they cannot
establish and maintain good peer relationships, they may become susceptible to ‘poor
psychological health and low self-esteem’.277 A 14 year-old-boy who came to the city
of Hangzhou when he was ten years old wrote:
I come from a rural community. I am now living in a city, but I am not living a city
life. What am I – a half city-dweller and a half peasant? My parents are busy
working and they do not pay much attention to me. Many times, I feel very lonely.
Teachers only come to my home to tell my parents about my bad behaviour. This is
no use. My parents have no time to care about me […]. Most of the time, they stay
in a dormitory. Otherwise, they come home late and go out early every day. I
usually see them a few times in a week. When I do see them they merely nag me
about my bad performance in school or lecture me about other things, like I was a
three-year-old. When I feel lonely, I watch TV, or wander around the
neighbourhood, or go to an internet café. I feel better when my parents are not at
home. Local [urban] children are very lucky. They look down on us. It is difficult
for us to make friends with them […].278

Research conducted by the China Youth Research Centre on social adaptability
of migrant children shows that they are also confused about their current social
status: 279 90 per cent of migrant children in Beijing did not see themselves as
Beijingers and 10 per cent felt that they neither belonged to the capital nor to their
home towns.280 Sun points out that, even though many migrant children have lived in
the city for a long time, they are still confused about where they come from. 281 For
example, the majority of migrant children think of themselves as ‘rural people’; some
do not know which they prefer, host city or home town.282 Although many children
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enjoy life in Beijing, they often refer to themselves as ‘rural people’ in conversation.283
Wang points out that second-generation migrants to the cities are not willing to be as
transient as their parents were, and would resist a future of moving from place to place,
with little constancy in their lives.284 He finds that the migrant children he interviewed
no longer fit in with their lives back in their villages: these children neither understand
nor have any interest in farming; moreover, some of them even think of rural people as
‘tuqi’ (‘hick’) and ‘zang’ (dirty).285 However, migrant children do not fully fit in with
urban society either, and they are discriminated against. As Wang emphasises, if these
children were to grow up without a sense of belonging, the results would not only
cause negative impacts on their psychological and personality development, but could
also cause some serious social problems as a whole in the future.286 Professor Liang
expressed similar concerns in his interview:287
The issue of urbanisation in China is not merely a process of making cities more
modern and allowing more rural people to live in them. Rather, it should aim at
integrating migrants and their children into the city. The basic elements for
achieving this are: providing real equal opportunities to migrant children in
accessing urban state schools and providing basic social welfare, such as healthcare
and social participation. If migrant children just feel discriminated against and
unwanted, what does this mean for the future in China? If society treats them
unfairly, what can it expect in return from migrant children when they have grown
up?

3.5 Conclusion to Chapter 3
This chapter set out to investigate the main difficulties and obstacles on the ground
hindering internal rural migrant children’s access to education in the cities that receive
them. The chapter has examined late entrance, financial obstacles, the administrative
obstacles of school admission, the structural obstacles that cause a poor linkage
between compulsory primary education and senior high school, the incompatible
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curricula and textbooks used in different provinces and the ban on taking the national
university entrance exam in receiving cities. The chapter has also described the main
features of migrant schools. A Principal of a private migrant school in Beijing who
was interviewed emphasised that, without sufficient financial and other relevant
support from the government, the quality of education in migrant schools can only be
second-rate, and migrant children are continually marginalised on the edge of the city.
Nevertheless, some state schools in Beijing, such as Guang An Junior Middle School,
provide a non-discriminatory and diverse learning environment for migrant children.
Other barriers, such as social exclusion and discrimination, have been discussed in this
chapter as well.
To sum up, the main obstacles discussed in the chapter all hinder migrant
children’s access to education and work together to create a situation that will be hard
to remedy. Thus they emerge not only as separate issues, but as an interrelated web of
problems. The next chapter analyses in more detail what seem to be the main barriers
to accessing adequate education for migrant children.
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CHAPTER 4: AVAILABILITY, ACCESSIBILITY,
ACCEPTABILITY AND ADAPTABILITY OF EDUCATION
FOR INTERNAL RURAL MIGRANT CHILDREN
4.1 Outline of Chapter 4
In Chapter 2 the legal framework regarding the right of children to education was
examined at both international and Chinese domestic levels; and Chapter 3 addressed
the actual realities faced by migrant children in the cities they have moved to.
Although the current legal and regulatory framework for education in China is broadly
sufficient to ensure reasonable compulsory schooling for children in their home
districts, many of them are still excluded from receiving quality education on an equal
basis in the cities they move to. The argument advanced in this thesis is that the
Chinese national regulatory framework covering migrant children badly needs an
effective national institutional and normative mechanism to ensure implementation of
its measures. These need to be upheld by strong political will and there should be
clearly defined government accountabilities at financial, legal and political levels. At
present, no such mechanism exists and there is a huge variation in governance between
regions. Divergent local enforcement tends to work against migrant children.
The aim of this present chapter is to identify the main barriers and challenges
embedded in the current legal, institutional and national education systems which
prevent these children from receiving a compulsory education of adequate quality. The
chapter analyses why, still, many migrant children are barred from attending state
schools for the compulsory schooling they should be entitled to in their receiving cities.
In other words, it examines why national laws and regulations are not properly
enforced.
In order to explore these barriers, this chapter uses the ‘4-A Scheme’ 1
developed by Katarina Tomasevski, the former Special Rapporteur of the UN
Commission on Human Rights on the Right to Education (as introduced in Chapter 2).
It uses this scheme as a conceptual framework to guide analysis and as a way of
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structuring the key questions. The 4 ‘A’s are: Availability, Accessibility, Acceptability
and Adaptability and the focus is on how these apply in current educational provision
for migrant children. Although Chinese domestic law does not fully conform to all that
is defined in the international legal framework as the right to education, the ‘4-A’
Scheme is still an apposite guide for analysing the key content of the right to education
and for suggesting the corresponding state obligations that could be adopted and
modified in China. The scheme also provides a clear structure for ‘tidying up’ the
complexities reflected in China’s institutional and normative systems.
Within the structure of the ‘4-A’ scheme, the main barriers faced by migrant
children that are identified in this chapter include: insufficient public expenditure on
education; poor physical accessibility; legal barriers (the hukou-orientated registration
system) with associated inconsistencies between the law and regulations; institutional
barriers and discrimination arising from the hukou system; limits on the capacities of
state schools in the receiving cities; the frequent failure of local authorities to support
special ‘migrant schools’; problems the migrant children themselves have in adapting
to the urban environment; and problems associated with financial, legal and political
accountabilities.2 These factors all work against the proper implementation of laws and
regulations intended to ensure that migrant children receive the education to which
they are entitled. Despite a relatively sound national regulatory environment, local
enforcement is inconsistent and patchy. Thus the problems faced by migrant children
can be said, to some extent, to reflect a system responding to pressures in a piecemeal
way.
To throw light on these issues, the following chapter makes use of academic
literature, working and research papers, news articles, and relevant work by NGOs,
UN bodies and other international organisations.

2
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4.2 Main barriers to the attainment of Availability, Accessibility,
Acceptability and Adaptability of education for internal rural
migrant children in China
4.2.1 Availability of education for internal migrant children
The task of ensuring that education is available to all, in the context of the ‘4-A’
Scheme, has two key components. The first component is provision of a compulsory
and free primary education, as international law mandates.3 In order to achieve this
goal, ‘budgetary allocation at central and local levels should correspond to the
guarantee of free and compulsory education for all children up to the minimum age for
employment and progressive realisation of the right to education.’ 4 The second
component is the maintenance of an adequate educational infrastructure, including
‘functioning educational institutions, programmes, trained teachers’ and teaching
materials, which should be available and in sufficient quantity.5 The right to education
requires state parties to establish educational institutions and to use a ‘combination of
these and other measures’ to ensure that proper schooling is available.6 This section
uses these established key standards and indicators to identify the main barriers
limiting the availability of education for China’s internal migrant children. The
discussions that follow in this chapter will also refer back to issues identified in
Chapters 2 and 3, some of which will receive some emphasis.

Availability – free and compulsory education

The first component of availability of education is to have free compulsory primary
education. Although the starting age of compulsory primary education varies in
3
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different countries, it normally begins between the ages of 5 or 7 and lasts
approximately six years. It will, in any case, last no fewer than four years.7 In China, a
system of nine-year compulsory education has been adopted. 8 Children must be at
school from age 6 to age 15;9 parents or legal guardians of a child ‘shall have him (her)
enrolled in school to finish the compulsory education’,10 and there is a legal obligation
on parents to ensure the attendance of their children. If there are special circumstances,
such as illness, where children need to ‘postpone enrolment or suspend schooling’,
their parents or guardians ‘shall file an application with the education administrative
department of the local government for an approval’.11 Such provisions clearly reflect
the compulsory nature of Chinese education.12
The duration of compulsory education is important for the children’s lives, and
it should be up to the minimum age of employment. 13 Children who have not
completed their minimum education are vulnerable to child exploitation – for example
as child labourers 14 or, for girls in some countries, as brides in early arranged
marriages. Such negative consequences can violate children’s rights in general,
including their educational rights. It is to prevent such violations that the duration of
compulsory schooling should be extended to at least the minimum age of employment.
The 2006 Compulsory Education Law of China requires that for ‘any child who has
attained the age of six, his/her parents or statutory guardians shall have him/her
enrolled in school to finish compulsory education’. 15 The 2006 Law forbids ‘any
employing entity to employ any school-age children and adolescents who shall be
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receiving compulsory education’.16 The national legislation explicitly emphasises that
no children aged 6 to 15 may be employed during the process of their nine-year
compulsory schooling. The legal requirement in Chinese law is in accordance with
international human rights obligations, which establish a minimum age for the
completion of compulsory schooling which should not be below 15.17 Nevertheless, in
practice, some migrant children are still unable to complete their compulsory education.
The latest national figures from the Sixth National Population Census of China of
April 2011 showed that, nationally, 4.35 per cent of migrant children did not complete
their nine-year compulsory education. 18 Consequently there is a relatively high
tendency for these children to drift into juvenile delinquency because of their low
educational attainment, failure to find jobs and lack of supervision.19 The reason they
do not complete their compulsory education has been explored in the previous
chapter: 20 it is because the hukou-orientated exam and admission arrangement have
become an institutional and structural barrier to their further educational chances. After
the completion of six years of primary schooling there, many migrant students do not
want to return to their home towns to continue in junior high school and take the high
school exam. This is particularly the case with the many ‘migrant children’ who were
actually born in the city even though their hukou are located in ‘home towns’ far away:
it would be very difficult for them to adapt to the lifestyle and academic environment
in rural areas. Moreover, the curriculum and the pedagogical systems are quite
different in the different provinces, and adapting to a different academic system is a far
from easy matter. As a result, at about the age of fifteen, before the completion of their
compulsory education, some migrant children start to get casual work (da gong) or
help their parents out. If these children are unable to complete their formal education,
their future will presumably not be too bright. Having failed to obtain satisfactory
16

Art. 14

17

Art. 2 (3) of ILO-Convention No. 138: Convention Concerning Minimum Age for Admission to
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academic certificates at higher education level, they are unlikely to get proper jobs in
the cities. Yet getting these ‘proper’ urban jobs through contracts is, in most
circumstances, the main means of participating in the urban social protection system,
which is job-related. This means they will not be entitled to health care, a pension,
insurance and education. 21 Thus the migrant children who do not complete their
compulsory education are likely to be permanently marginalised from mainstream
urban society and will remain just as low on the social ladder as their rural parents.22

Availability – free primary education and public expenditure on education

In order to make sure that free primary education is available, as required by
international human rights instruments, 23 ‘budgetary allocation at central and local
levels should correspond to the guarantee of free and compulsory education for all
children up to the minimum age for employment and progressive realisation of the
right to education’. 24 The minimum international recommendation for government
budgetary allocation on education is 6 per cent of GDP25 or 20 per cent of the national
budget.26 Sufficient budgetary allocation for education is one of the key indicators of
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the attainment of availability of education, as Tomasevski has noted.27 It is essential
that there should be a genuine practical translation of a state’s domestic legal and
political commitment to its fiscal commitment and allocation – the ‘key institutional
actor’ demonstrating that it means to fulfil its international human rights obligations at
national level,28 and showing that the state has the real commitment and political will
to ensure free compulsory education for children.29 Without such fiscal commitments
proving a state’s political will, its ratification of international human rights treaties at
national level can easily be voided.30
As for China, despite its ratification of the CRC and the ICESCR in 199231 and
2001 32 respectively, neither its international human rights treaty obligations nor its
national legal commitments ensuring free compulsory education, with sufficient
national budgetary allocation to achieve it, has been translated into appropriate fiscal
commitments.33 Compulsory education, according to the 2006 Compulsory Education
Law, is a ‘public welfare cause’ 34 and the State Council has a legal obligation to
formulate ‘concrete measures’ to guarantee and operate funds to achieve it. 35 Yet,
since the law was amended in 2006, the central government has not promulgated any
national measures laying down how the central government should operate funding to
enforce this. 36 Although, in the past few years, the central government has made

27
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positive efforts to prohibit the charging of temporary schooling fees (jie du fei),
donation fees and other expenses through the promulgation of a series of national
policies at regulatory level,37 the charging of exorbitant fees has still been practised
widely (as shown in Chapter 3) and has been the subject of criticism from the public,
the mass media, scholars 38 and international human rights organisations. 39 The
inadequate national expenditure on education which limits the availability of education
for migrant children in the receiving cities 40 is one of the causes of the arbitrary,
unreasonable fees charged in the real-world educational system.

41
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Development in Education in 199343 – was finally achieved in early 2013.44 Here are
some official figures taken from the 1990s to 2010 to illustrate the insufficient public
allocation made for education in China: in the 1990s the national budgetary allocation
for education ‘hovered around 2 per cent of its GDP’;45 in 2001 the figure increased to
3.19 per cent for the first time,46 but in 2004 it declined again to 2.79 per cent;47 in
2010 increased to 3.66 per cent of GDP,48 and it only reached 4 per cent in January
2013.
Due to insufficient national budgetary allocation, parents bear more indirect
costs for their children’s schooling, a situation that places migrant students in an even
weaker position compared with non-migrant children. As Kong notes, although the
unequal demands for payment of temporary schooling fees are apparently against
social justice, it is still regarded as a reasonable to require migrant parents to
‘purchase’ education services for their children. 49 Simply abolishing various fees
without increasing adequate financial support cannot take financial pressures away
from migrant parents, but it would increase the levels of availability and of
accessibility to education their children could have. 50 Moreover, insufficient public
funding for state schools has placed some local authorities under an enormous
financial burden. (The fundamental reason why local governments get insufficient
funding from the central government will be examined in the next section in a
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discussion of decentralisation and education in China). This dearth of funding is
especially notable in Guang Dong Province. As a wealthy coastal province, it is known
as the province receiving the largest proportion – 14.6 per cent – of migrant children in
the whole country.51 The Pearl River Delta (Zhu San Jiao) in Guang Dong Province, in
particular, is one of the most densely urbanised regions 52 and has received many
migrants. Numbers have increased still more in very recent years. 53 State schools
naturally feel reluctant to enrol migrant children because of the limited places they
have anyway and the financial pressures they are under. When they do enrol them,
they may charge prohibitive fees. For example, a state school in the Zhi Wan district of
Guang Zhuo, a city in Guang Dong Province, has been charging migrant children
1,000 RMB (equivalent to £100) per academic year as temporary schooling fees. For
six years’ elementary education, that amounts to 6,000 RMB (equivalent to £600) per
student.54 Since the promulgation of the prohibition on charging temporary schooling
fees, the principal there complains that the school is making less than 100,000 RMB a
year in income (equivalent to £10,000) and no subsidy funds have been allocated by
the local authorities. The school is therefore experiencing financial hardships.55 As a
consequence, it has no choice but to enrol fewer migrant children in the future.56

Availability – an adequate educational infrastructure

Availability of education further implies a government obligation to ensure there are
educational institutions and programmes in sufficient quantity, and with the necessary
facilities, teaching materials and trained teachers to function appropriately in their
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contexts.57 To make education available, governments should permit the establishment
of new schools and provide the resources necessary to develop the physical
infrastructures. 58 There is an obligation to provide sufficient numbers of schools to
avoid excessive class sizes in which the quality of education markedly decreases.59
In China both international and national standards of educational availability
seem to be applied very unevenly: there is a great deal of variation between different
cities and sometimes even within one city. The highly economically developed coastal
receiving cities are sometimes referred to as ‘the world factory’ and they accommodate
huge numbers of migrant workers. 60 The underlying issue there is not really about
ensuring a sufficient number of schools, but is rather about how to cope efficiently
with such an unpredictable flow of students. Because migrant parents and their
children come and go so rapidly, it does not seem sensible to establish educational
institutions for migrant children only. On average, the number of internal migrant
children in Guangzhou, Guangdong Province has increased by about 10 per cent every
year since the 1990s, as we have seen.61 The latest figure (2011) shows that the city
had 170 million children to educate and 52 million of them were migrant children.62 In
Shenzhen, another coastal city in South China, the migrant children actually
outnumber the local children. 63 It is estimated by the local educational authority of
Dongguan city that 71.4 per cent of their children (around 53 million) are migrants.64
Under such circumstances, in these coastal cities, enforcement of ‘the Two Main
Principles’, the series of national regulations from the State Council and relevant
national ministries and Art. 12 of the Compulsory Education Law have all become
57
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‘just paper work’.65 Local state schools do not have the full capacity to accommodate
all these incoming children. Around 73.5 per cent of these children attend migrant
schools instead.66 Dongguan city has adopted a points-based system to ‘eliminate’ the
number of migrant students.67 Key criteria the parents are expected to meet are: having
a stable job; joining the works insurance system for at least three years; having stable
and legal accommodation; having attained a certain educational level; being
professionals; paying tax; and having adhered to the One Child policy.68 This system
applies not only to rural migrant workers, but also to highly skilled workers and those
who have obtained college or vocational degrees/diplomas. It is estimated that only
17.5 per cent of children without local hukou are enrolled in the local state schools,
though most of their parents are either highly skilled workers or have college
degrees.69 Rural migrant parents and their children are automatically excluded by the
points-based system.70 Such a system, as Chen comments, exacerbates the degree of
social exclusion because it greatly depends on whether parents applying to schools for
their children have formal contracts and have joined a social insurance system, both of
which are simply unobtainable for many migrant workers.71
Yet establishing more schools for migrant children, as suggested in the
international human rights instruments, does not appear to be a fundamental solution.
Li points out the tremendous practical difficulties the local governments face:
Taking Guangzhou city as an example, based on the increasing number of migrant
children coming in the city every year, if all of them went to state schools in the city,
it means that 130,000 new places for enrolment, 6,000 new teachers, 175 new
elementary and 22 junior secondary schools have to be created each year. In
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addition, the investment of funding for supporting all these would be around 51
million RMB.72

Li notes that this kind of research on what financial and human resources
would be sufficient cannot keep up with the actual flow of migration and the incredible
increase in migrant numbers.73 Furthermore, Yang states that the receiving cities in
coastal cities do not have the capacities to keep opening schools – they do not even
have sufficient land:
If local state high schools opened completely to migrant children, it is estimated
around 100,000 new places in every level of grade have to be created to enrol these
children every year. Based on this estimation, it is hard to tell how many new
schools really have to be established. Presuming new schools were established, what
would the government do if another 100,000 places were needed next year? It is
clearly not sensible to keep building schools for the enrolment of migrant children.
The underlying concern of educating migrant children is really about available land
that can be used for building schools, if it is the solution. Moreover, no one would
really know what would happen in the future and what the proper solutions are.
Thus it is very challenging for local authorities to cope with this constantly changing
situation on the ground.74

Cities like Beijing have different concerns from those of the coastal towns. As
the last National Census indicates, the One Child policy has been effectively
implemented in such cities for some twenty years, and the birth rate has steadily
decreased.75 In Beijing, fewer local children are enrolled in state schools now to the
extent that some state schools even face closure because of the decline.76 During the
peak period of births, the Beijing state schools could cope with nearly 10 million
elementary and junior secondary school students. Additionally, studying abroad has
become popular, since many urban parents believe that obtaining an academic degree
72
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from the West could provide a better future for their children. 77 So how come they
cannot resolve the problem of enrolling all the migrant children now?78 This time, the
problem is not about insufficient schools or resources; 79 it is because educational
resources are distributed unevenly. Schools in the city centre benefit at the expense of
those in the surrounding fringe, while so-called ‘key schools’ get more resources than
‘non-key schools’, and there is disparity even between ‘key classes’ and ‘non-key
classes’. Since the majority of migrants live in the urban fringe regions outside the
fifth ring road (because of the cheap housing there), the public educational resources
and quality of provision are relatively poor. The state schools here are established
according to the numbers of local hukou-based registered residents (according to the
hukou-oriented enrolment system) 80 and there are fewer of them. Although the law
formally encourages a reduction in inter-school and intra-school disparities by
forbidding streaming into key schools and key classes at compulsory school level,81
key schools continue to be built. Parents have a socio-cultural preference for these
‘brand-name’ schools.82 They have better infrastructures and stronger teaching teams
than normal state schools and deliver higher quality education and services. Children
in key schools enjoy better resourcing and consequently stand a better chance of being
enrolled into the more prestigious universities when they come to future studies. To
parents and students, whether they are named ‘key –schools’ or not does not matter
much.83 Students in those key schools are selected by their academic ability and, in
practice, mostly only if they have a local hukou and if the family has financial ability
and the right connections.84 If local students fail to reach the grades expected of them
by the key schools, their families may have to pay quite expensive school selection
77
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fees (and, of course, have the right connections) to get them in.85 Migrant children are
marginalised and excluded from this resourcing because key schools in the cities do
not enrol them:86 migrant children can only attend the normal state schools or migrant
schools, either registered or unregistered, in their localities. The fact that many
children who emerge from the migrant schools can do little more than read and write
has been examined in Chapter 3. Consequently they have a slim chance of competing
in the later employment market with urban children who are systematically educated in
Chinese, Maths, English, Computer Studies, Music and the Arts, and who also take
after-school private tuition. 87 Since the majority of migrant school students do not
leave with a proper academic preparation for university education or orientation
towards it, they tend to enter the labour market straight after compulsory education,
while their native urban counterparts have more options, including taking the National
University Entrance Exam. In this respect, as Dong states, China’s education system
‘reproduces the social hierarchy in which the migrant children of the lowest urban
social strata are located in these very strata once again’.88 However, this is not to put
blame on urban state schools for the exclusion of migrant children; rather to stress that
‘both urban schools and migrant families are caught up in an education system that is
rooted in and reproduces social inequality’.89

4.2.2 Accessibility of education for internal migrant children
Accessibility of education, according to the CESCR Committee, involves three
overlapping dimensions:90 economic, physical and legal/administrative (normative).
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Economic accessibility

The first dimension is the economic accessibility of education: education must be
affordable to all.91 This implies a positive state obligation to make access to education
free of charge and to introduce scholarships. 92 Although economic accessibility is
subject to the differential meaning of Art. 13 (2) of CESCR regarding primary,
secondary and higher education, it is regarded as one of the important prerequisites for
free and compulsory primary education.93 The issue of decentralising the financing and
administration of education, which has raised formidable barriers to accessibility for
migrant children will be examined in the later section 'Accountability of government'.

Physical accessibility

The second dimension of accessibility is physical accessibility. 94 This requires that
schools should be built in convenient geographic locations (as with neighbourhood
schools) or that education should be available and accessible through modern
technology (e.g. via a distance learning programme). 95 The UN Committee on the
Rights of the Child also recommends that state parties should make especially sure that
children living in rural and remote areas have access to education. 96 Free transport and
the construction of additional schools in isolated areas are needed to facilitate such
goals.97
In China, physical accessibility for both migrant children and non-migrant
children has become a major concern, especially after a tragic illegal school bus
accident that happened in late 2011.98 Migrant children can be particularly vulnerable,
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because the majority use illegal school buses (hei xiao che) in order to get between
home and school.99 These vehicles barely meet national safety standards. Han points
out that what most migrant schools do in practice is take a second-hand vehicle and
renovate it as a school bus with all seats removed so the students can be packed in.100
A small van can normally sardine 60-100 children in, and everyone has to pay for a
place. Yet migrant parents seem happy with this arrangement, as the more students use
the car, the less they have to pay in fares. 101 Indeed, these illegal school vehicles
actually accommodate the needs of migrant parents; and a piece of research conducted
in 2011 showed that their use was popular amongst migrant children: 79per cent of
those attending migrant schools prefer to travel on them.102 Due to the nature of their
work, the parents are unlikely to deliver their children to school and pick them up
every day.103 Many migrant children live at quite a distance from their schools, and
public transport methods are difficult for children to manage by themselves without
any supervision. 104 Moreover, some migrant schools are physically located in quite
remote areas where no public transport is available and the children have to walk for
some 30 minutes between the bus stop and the school. Since the accident in 2011, all
illegal school buses have been prohibited. This measure, however, was made without
putting any substitute transportation in its place and has merely put an extra burden on
migrant children and their parents, also affecting their school attendance. 105 Two
national regulations were promulgated in early 2012 to regulate the safety issues of
school buses for all students from 3 years old to the end of the compulsory education
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age,106 but it is claimed that the standards set up in them are too unrealistic to be met in
practice, especially for rural and migrant schools with poor funds and resources.107 An
absence of specific regulations on school bus travel for migrant children, with support
and appropriate assistance from the government, may directly jeopardise their safety
and attendance. The provision of a means of safe, free and appropriate transport
facilities for migrant children should therefore be provided.

Elimination of legal and institutional barriers
Legal barriers

Aside from ensuring economic and physical accessibility, states are required to
eliminate legal and administrative barriers to access.108 This section therefore identifies
some of these barriers and some inconsistencies between the law and regulations in the
current Chinese legal and institutional systems.
The first and second paragraphs of Art. 12 of the 2006 Compulsory Education
Law play an essential role in legislation aiming to make quality schooling accessible
for migrant children. Yet Art. 12 also has embedded within it the legal and institutional
barriers that work against this aim. The deep-rooted institutional arrangement for
hukou-orientated enrolment and registration stipulated in the first paragraph, the
absence of a funding and management mechanism for educating migrant children, the
ambiguity of the second paragraph, as well as the inconsistency between the law and
regulations – all of these actually create barriers, limiting migrant children’s access to
compulsory education.
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children and adolescents (jiu jin ru xue)’.110 This clause explicitly stipulates that all
compulsory school-age children should attend state schools for compulsory education
in their places of permanent registration, in other words where their hukou are
located.111 It adopts the same old principle laid down in Art. 9 of the 1986 Compulsory
Education Law of China.112 In theory, when students leave their permanent residences,
the local governments in the receiving cities have no legal obligation to provide them
with compulsory education: legally all children should go to schools near their places
of ‘permanent residence’. This hukou-based registration system causes the problem
discussed in Chapter 3: the complex enrolment procedure with its requirement that
parents submit all sorts of different credentials to the local authorities. Han points out
that since the adoption of the 1986 Compulsory Education Law, China's social,
economic and political circumstances have changed tremendously. 113 Yet the revised
Compulsory Education Law has not moved with the changes:114 since an increasing
number of migrant children need to attend city state schools, the institutional
arrangement based on the hukou is no longer compatible with actual social
development. 115 Instead, it has created legal and institutional barriers excluding
migrant children from access to mainstream state schools and jeopardising their equal
educational opportunities.116 Even though the revised Compulsory Education Law has
added a new clause requiring that local authorities in the receiving cities should
provide migrant students with ‘equal conditions’ in compulsory education, it does not
touch the fundamental problems: the hukou-orientated registration system and the
question of who has the main obligation of provision. With this failure to clarify
funding and management legally and formulate a specific mechanism for their
implementation, migrant children have become the victims of hidden fee-levying, an
110
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obstructive credential-seeking bureaucracy and relegation to side-lined migrant schools
of poor quality.
Furthermore, the ambiguity of the Art. 12 provisions provides a great deal of
room for local governments to conduct their own practices without supervision, and
this too may impede accessibility to education for migrant children and jeopardise law
enforcement. Art. 12 indicates that ‘the local people’s government shall provide
him/her [the migrant child] with equal conditions for receiving compulsory education.
The concrete measures shall be formulated by the provinces, autonomous regions and
municipalities.’ This licenses local governments to ‘formulate’ their own ‘concrete
measures’ without guidelines or supervision from the central government. 117 Xia
criticises the clause for being too ‘abstract’ to be practically carried out by local
governments.118 Points that need clarifying are: What does ‘equal conditions’ really
mean? How are ‘equal conditions’ to be achieved? Does the provision mean that local
governments in the receiving cities should provide equal opportunities for migrant
children without any discrimination during the admission process? Are ‘equal
conditions’ being observed if migrant children are discriminated against or segregated
in a separate class after they are enrolled in city state schools? 119 How can it be
ensured that this legal requirement is enforced in practice? Is there any monitoring
mechanism? In a case of poor performance by local authorities, what are the remedies?
As of 2012 the central government has not promulgated any implementation guidelines
on how the law should be put into practice.120 It is left to the local authorities at district
level in each receiving city to answer and respond to all these questions in the ways
that suit them.
Aside from these legal and institutional barriers, there are inconsistencies
between the law and existing regulations that need to be ironed out. For example, the
hukou-orientated registration system stipulated in the first paragraph of Art. 12 of the
2006 Compulsory Education Law is not in line with the second paragraph of Art. 12 or
with the ‘Two Main Principles’ adopted in several key national regulations (which
117
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encourage state schools in receiving cities to take the main responsibility for providing
compulsory education for migrant children).121 This creates a ‘grey area’ in which a
variety of interpretations can be made at the lower local levels, jeopardising the
principle of accessibility and ultimately weakening the creditability of the Law and its
enforcement.122

Institutional barriers – the problem of the hukou system

As Yang points out, the education system in China has never been inclusive, because
of the household registration system (the hukou system) which has long raised
institutional barriers to the achievement of equal accessibility of education without
discrimination for disadvantaged children. 123 Under this institutional arrangement,
urban residents enjoy a better quality of services and entitlements, including free
access to the local mainstream state schools (without submitting special credentials or
paying fees) or they have access to ‘key’ schools of superior quality. This arrangement
is one of the main institutional barriers excluding rural migrant children from
accessing urban public education. Children inherit their hukou classifications from
their parents. Even though they may have lived in cities for a long time or were born in
cities, they are designated as rural hukou-holders if their parents have rural hukou.
With a rural hukou, these migrant children automatically have problems accessing state
urban services. 124 As will be shown in a later section, these problems have been
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exacerbated by the decentralisation of the financial and administrative system for
education: local governments (at the county level), for instance, tend to distribute
financial resources to fund compulsory education on the basis of the number of
permanent residents residing within their jurisdictions rather than on actual numbers
(including the migrant children).
Because the hukou system is so important, the following paragraphs provide
more information on its historical background and current development, explaining
how it works and how it moulds the way in which migrant children may fail to get
access to education in their receiving cities. The paragraphs also explain how the
system impacts on social attitudes towards migrant children and rural migrants in
general.

The hukou system: its past and current development
# Historical development of the hukou system before 1949

A dual social structure appeared quite late in China, but the hukou registration system
has long defined people’s rural or city status. A household registration system came
into being in China as early as the Xia Dynasty125 – the first dynasty that emerged in
China, 4,100 years ago.126 From then on, until China's last feudal dynasty, the Qing
Dynasty, 127 the household registration system remained one of the most important
feudal social control systems for population statistics, taxation collection, conscription
and other administrative purposes.128 At the end of the Qing Dynasty, just before the
promulgation of the Household Registration Act of 1911, the Minister of Interior
Affairs submitted a document on the reform of the ancient household registration
system to the Emperor. In it he said:
I think that the establishment of constitutionalism shall be based upon the household
registration system, while the establishment of the household registration system
125

The Xia Dynasty lasted from the 21st to the 16th Century BCE. See ‘History of China’
<http://english.gov.cn/2005-08/06/content_24233.htm> accessed 29 December 2012
126

Song Changbin, The History of China’s Ancient Household Registration System (Sanqin Press, 1991)
122
127

The Qing Dynasty lasted from 1644 to1911 in the modern era (n 125)

128

Song (n 126) 134

198

shall be based upon the civil norms and customs. Since the conditions in China are
absolutely different from those of all other countries, the legislations of other
countries cannot be followed. The American and European countries are based upon
individualism with the identity card as their sole certificate, while China has been
exercising the clan or family system since ancient times. Therefore, China shall not
follow the identity card system of the European and American countries.129

This Act did not come into force, owing to the collapse of the Qing Dynasty.
Nevertheless, as Wang emphasises, China’s hukou registration system before 1949 did
allow a certain degree of spatial and social mobility. 130 The historical urban-rural
relationship in China was a ‘dynamic two-way flow and the two groups complemented
one another’.131 The rural population at that period could move relatively freely.132
After the 1911 Revolution,133 China was under the influence of Western law
and recognised, under law, that the citizens of the new Republic of China had the right
and the freedom to move about within its territory. Art. 6 (6) of the Provisional
Constitution of the Republic of China of 1912, for instance, promulgated that ‘citizens
shall have the liberty of residence and removal’. Even though the Householder
Registration Law enacted by the Kuomingtang government in 1931 included detailed
provisions on household registration, it did not restrict freedom of movement. 134
Therefore, a clearly defined dual social structure did not exist in China before 1949, in
spite of the provisions on urban-rural disparity.
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# Historical development of the hukou system, 1949-1978: the period of strict control on freedom
of movement

When the People’s Republic of China was established in 1949, Chinese peasants still
enjoyed freedom of movement and residence in the country. The evidence can be
found in Art. 5 of the Common Programme of the Chinese Peoples’ Political
Consultative Conference of 1949.135 As the first provisional constitution of China, it
promulgated that ‘the people of the People’s Republic of China have the freedom of
thought, speech, press, assembly, association, communication, person, residence,
movement, religion and demonstration’.136 A similar provision was enshrined in the
First Constitution of China:137 ‘the citizens of the People’s Republic of China enjoy
the freedom of movement and residence’.138
The year 1953, however, was a turning-point in the history of China: the
government decided to pursue heavy-industry-oriented development under a planned
economy. In this year, the Central Committee of the Communist Party of China (CPC)
and its government promulgated a series of key national policies and directives, all of
which were important precursors to the subsequent dual social structure.139 According
to Zhao and Chen, the first national directive was enacted in 1953.140 It came from the
proposal made by Mao Zedong on the General Line of the CPC for the Transition
Period regarding industrialisation and the transformation of private ownership to
public ownership. 141 Mao stated in the proposal that ‘the General line of the CPC
during the transition period is to complete the socialist transformation of agriculture,142
135
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handicraft and capitalist industry and commerce within ten to fifteen years, or over a
longer period’.143 The second important piece of national policy – the First Five-Year
plan (1953-1957) – introduced the development of a planned economy in China. The
final key measure, the Resolution on Developing Agricultural Production
Cooperation,144 which was adopted by the CPC Central Party Committee, expedited
the process of agricultural collectivisation.145 As Gong states, China’s prioritising of
heavy industry over agriculture, commerce and service, a planned economy and
nationalised agricultural collectivisation, and also the establishment of dual institutions
(the household registration system), all originated under the strong influence of the
Soviet Union. 146 These strategies aimed at achieving rapid industrialisation by
extracting agricultural surplus for capital accumulation in industries and for supporting
urban-based subsidies. 147 The year 1953 was therefore the turning-point that marked
the beginning of the formation of a dual social structure in China.148
The country placed a high priority on heavy industry to speed up its
industrialisation (again greatly influenced by the Soviet Model). In order to meet the
huge capital requirements of developing industrialisation and upgrading agricultural
technology, Mao demanded that sufficient funding ‘must come from the agricultural
sector’.149 To make this possible, capital accumulation from the land was derived from
agricultural collectivisation, a centralised procurement and distribution system, and a
‘price scissors’ which artificially kept the prices of agricultural products down. The
main characteristic of China’s nationalised collectivisation of agriculture is that it
deprived peasants of all private land ownership without giving them compensation:
their land simply became collectivised by the state. 150 Moreover, a system for
143
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centralised procurement and distribution was then established, 151 providing greater
efficiency. It accelerated food procurement, simplified procurement and distribution
procedures, and introduced a more centralised system for procurement and sales.152
Basically the centralised procurement and distribution system in China, enabling the
country to extract farmers’ money for the development of industrialisation, led to
urban-rural segregation. 153 The food market was closed after the introduction of
centralised food procurement through the Regulation on the Prohibition of Entry into
the Free Market of State Centralised Purchased or Planned Purchased Agricultural
Products and Other Goods, issued by the State Council. 154 In this way, the system
artificially eradicated the market economy, by imposing administrative measures, and
isolated farmers from the free market. In addition, under the centralised food
procurement system, the country fixed the prices and allocated purchase quotas among
various regions according to a central plan.155 So farmers grew grain as required by the
official quota under the supervision of the people’s communes in rural areas. 156
Farmers received work points for their work, redeemable partly in grain and partly in
cash. 157 On the other hand, as the majority farmers were effectively excluded from
urban sectors during the central planning period, China achieved almost full urban
employment. The urban population, less than 20 per cent of the national total, was able
to enjoy a wide range of welfare benefits from subsidised food, housing and health
care, to pensions provided through state work units.158 As Wu notes, such a planned
151
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approach to the economy had a direct impact on the dual social system and deepened
the urban-rural disparity: farmers had no freedom to choose their way of living and
were deprived of the ability to move freely to the city. 159 Furthermore, the central
government obtained the accumulation of capital it needed to achieve progress in
industrialisation though the ‘price scissors’.160 In other words, it used administrative
orders to get agricultural products at very low prices from peasants. It also employed
administrative measures to limit non-agricultural production artificially. The result of
implementing such a ‘price scissors’ was obvious. According to the statistics, capital
increased from RMB 3.6 billion in 1953 to RMB 5.13 billon in 1956 and further
increased to 9.16 billion in 1958. 161 The balance reached RMB 1,232,985 billon
between 1978 and 1991.162
However, as Dong notes, the forced creation of collectivised agriculture has
caused a lasting negative impact on the relationship between urban and rural
communities.163 Gong further emphasises that the country showed very little respect
for the independence and wishes of peasants,164 as it had absolute power over their
lives and the livelihoods of the villages which had been turned to collectivised land. 165
Under agricultural collectivisation, the peasants practically became ‘labour under
surveillance’.166 As a consequence, the majority of farmers had difficulty staying selfsufficient, they lost their economic leverage and suffered an overall reduced income
once advanced agricultural collectivisation was established and the centralised
procurement and distribution system running.167 To make things even worse, a series
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of natural disasters in 1956 caused many regions to suffer heavily from low
agricultural output. Because of this, a large number of peasants left their home areas to
seek a livelihood and job opportunities in the city.168
Next, in order to maintain the artificial imbalance of the planned economy, the
government had to create a system that blocked free movement and the free flow of
resources, including labourers, between agriculture and industry and between rural
areas and cities. To do so, the central government began to introduce specific measures
and directives169 preventing unregulated migration movement from rural communities
to cities. For example, the Instructions on Continuing to Persuade Farmers out of
Unregulated Flows into the Cities of 1954 170 stipulated that with ‘farmers who have
migrated from rural areas to cities, civil affairs and labour authorities may join other
departments in persuading them to return to the countryside, the travel expenses of
which should, as a general rule, be borne by the farmers themselves’.171
After several national directives, the first legislation that limited the farmers’
freedom of movement and residence, the Householder Registration Regulations of the
People’s Republic of China of 1958 172 (hereafter the 1958 Regulations), was
promulgated. According to the 1958 Regulations, the bureaucratic institution, the
Public Security Bureau in cities and towns was to enforce the hukou system at all
levels through the maintenance of household registration files.173 Each household was
issued a household booklet (hukou bu), which was used as personal identification.174 In
rural areas, household booklets was kept by rural collectives, and no booklet was
issued to individual rural households; whereas, an individual booklet was issued to
168
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every urban household in cities.175 Art. 6 and 7 of the 1958 Regulations legally compel
every individual to become a part of the hukou system. Art. 6 specifically stipulates
that ‘citizens should register as permanent residents in the place where they regularly
reside. One citizen can only have permanent resident registration in one location’.176
Within a month after the birth of an infant, the head of the household, relatives,
parental guardians, or neighbours shall file the registration of the baby’s birth to the
local authority which is responsible for registering permanent residency. 177 Moreover,
the 1958 Regulations set down an over-simplified protocol for the householder
registration transfer process, which makes nearly all movement in and out of regions
impossible. 178 For example, if a citizen wants to move out of his registration’s
jurisdiction, ‘he or the head of the household shall file registration for moving out of
the jurisdiction at the local authority responsible for household registration, in order to
obtain a certificate for moving, and nullify his previous householder registration’.179 If
a citizen moves from a rural place to an urban area, he must go through emigration
procedures by submitting an application to the Public Security Bureau in the city,
including proof from the city’s Labour Department, proof of a school’s acceptance of
enrolment, or proof of a migration permit from the local authority responsible for
registering permanent residency in that city. 180 Art. 15 and Art. 16 of the 1958
Regulations also highlight the pervasive social controls the hukou system established:
Art. 15
When a citizen temporarily resides outside the place of his permanent residence for
over three days, the person or a head of the household of the place of temporary
residence shall register for temporary residence within three days at the local
authority, and before leaving he or she shall have it nullified. An individual
temporarily residing at a hotel shall simultaneously register through the hotel for a
traveller-registrations registry. A citizen who temporarily resides within a county or
temporarily resides in a place outside the county but still within rural areas does not
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need to register for temporary residency, except when temporarily residing at a hotel,
for registering through a hotel for a traveller-registration registry.181
Art. 16
A citizen who lives outside his or her permanent residency owing to personal
reasons for more than three months can apply for an extension at the local authority;
if he or she has neither personal reasons nor meets the conditions for internal
migration, he or she must return to his/her place of permanent residency. 182

Even in cases of temporary location changes, individuals had to register their
movement with the government authorities. Aside from rare employment opportunities,
education or work transfers, it was virtually impossible to change residence. However,
although the 1958 Regulations provide an institutional reference to restrict migration,
the Regulations themselves, as Lin points out, do not provide a strict differentiation
between an urban and a rural hukou, or a stringent restriction on transfers and shifts of
hukou.183 Rather, the segregation of rural and urban householders was enacted by a
series of policies and regulations implemented in stages. Long after the 1958
Regulations, in 1964, the Ministry of Security started to draw a clear distinction
between an ‘agricultural hukou’ and a ‘non-agricultural hukou’ in its demographic
study.184 This segregation can be found in the draft of the Regulations of the Ministry
of Public Security on Handling Hukou Transfer of 1964185 which sets forth very strict
rules on the transfer of hukou from rural areas to cities and townships, and from
townships to cities.
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number of people transferring from rural to urban areas was that it could not exceed
1.5 per cent out of the total non-agricultural population in any one year.188 By then, the
dual hukou system that distinguishes between a city or township hukou and a rural
hukou, and between a non-agricultural and an agricultural hukou, had firmly taken root
in China.189
To sum up, the general characteristics of the dual hukou system during the
central planning period prior to the economic reform were: firstly, that the law
restricted farmers’ freedom of movement and residence in order to minimise rural
migration; 190 secondly, resource mobility across regions was greatly restricted in
conjunction with a set of institutional arrangements, especially the social security
system, that promoted completely different treatment for rural farmers as against urban
residents.191 Farmers with their agricultural hukou had their identities and social status
basically fixed and were forced to work in agricultural sectors 192 – the state providing
access to farmland for farming and residential land (still the property of the collectives)
for housing, also access to local health and schooling facilities. By contrast, the state
provided non-agricultural hukou holders with a wide range of social welfare benefits,
including food rations and grain subsides, as well as guaranteed permanent jobs,
housing, free public education, public health care, and insurance and pensions through
work units. 193 Only urban residents were entitled to these last resources. 194 This
arrangement was maintained so that the state could retain the loyalty of the industrial
workers in the cities. 195 Both rural and urban residents were controlled; and it was
impossible for rural people to move freely to the cities. Without having the coupons
188
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allocated by the state, for instance, they could not buy food of any kind at reasonable
prices so it was extremely difficult to survive in the cities.196 However, as Gong points
out, unequal insurance systems as well as unequal grain and oil supply systems were
present long before the household registration system came in. 197 Discrimination
against Chinese farmers and unequal treatment therefore commenced even before the
creation of the household registration system. Furthermore, as Gong 198 and other
scholars explain, discrimination is implied in the terminology: 199 while peasants in
Western countries, are regarded as having an occupation, farmers in China even today
are ‘agricultural persons’ and are not defined by occupation but by their social
identities. 200 A person who has an agricultural hukou is automatically classified as
being a farmer by identity and is assumed to have little education and a low social
position even after having worked in the non-agricultural sector in a city for a long
time. So the discrimination against farmers in China is de facto discrimination based
on social identity rather than on occupation.201 However, the fact is that 68 per cent of
the total Chinese population is made up of rural farmers – this is some 870 million
people. 202 Thus this direct discrimination is targeted at the majority population in
China rather than a minority group as in most countries.203 On top of this, Chinese
farmers have suffered from other forms of discrimination from policies and legal
institutions. These include the following:
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1) farmers do not enjoy the same right to vote as urban residents;204
2) farmers do not enjoy the right to association;205
3) farmers are not entitled to the same labour rights as urban workers,
enshrined in the Labour Law;
4) farmers are not entitled to the same social security rights;
5) farmers are not entitled to the same right to property and land use; and
6) farmers are not entitled to the same right of compensation for death in
accidents as are urban citizens.206
All this is due to the hukou system.
Thus Chinese farmers are clearly victims of discrimination. The dual hukou
system is a social institution built upon discrimination against the social identity of
farmers.

# The historical development of the hukou system after 1978: the period of gradual relaxation

Since China’s economic reform and opening-up in 1978, the state has gradually
relaxed the restriction on labour mobility. 207 However, the rural regions were
underdeveloped and poverty was widespread. A first target, therefore, was to improve
and develop the rural community in China. In a series of market-oriented reforms,
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peasants were granted the right to use land and to do their own farm work.208 Peasants
were also granted property rights and, if they were surplus labourers, the freedom to
change their occupations, moving from rural to urban communities.209 At regulatory
level, the policy restricting population movement from rural areas to cities and
townships, and from townships to cities started to loosen after 1984.
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The

introduction of ‘self-supplied food grain’ in 1985 was a step towards modifying the
rigid division between rural and urban areas.211 New regulations state that all peasants
and their families who are self-sufficient financially and either run a business
themselves or have worked for a long period of time in a township with a permanent
residence may be granted a permanent township hukou.212 Motivated to reduce their
poverty and accumulate personal wealth, Chinese peasants began to develop
enterprises at the township level and the rural labour market began to develop
rapidly.213 According to the National Bureau of Statistics, by the late 1990s township
and village enterprises employed 92.7 million rural workers, and the number reached
128.6 million by 1995.214 The food rationing system was also gradually dismantled
from the mid 1980s, and people could buy food at market prices. 215 This meant that
rural migrants could survive in cities if they could find employment. 216 As a
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consequence, the flow of rural people to the cities began to increase. 217 By 1998, the
total number of rural migrants who had moved to cities reached 25 million.218
Rural-urban migration was encouraged as China’s economic opening-up started
to affect the urban sector. This began in the 1980s. During this period, the creation and
development of special economic zones, the expansion of non-state sectors and the
easing of urban employment policies created a great demand for internal migrants to
do industrial work.219 It was in May 1980 that the central government first decided to
establish special economic zones, 220 located in the southeast of China, as the first
regions opening up to the world.221 In 1984 fourteen coastal cities were further opened
up for overseas investment.222 As a result, many peasants chose to leave their rural
villages and towns to find better employment opportunities and incomes in these more
economically developed areas. But, as Cui and Cui make clear, these transplanted
peasants continued ‘to retain their rural household registration (farmer identity) while
being employed in secondary or tertiary industries, receiving wages as their main
source of income’.223
The most significant change in this respect was the introduction of two special
types of residential registration systems – the ‘temporary residence permit’ and the
blue-stamp hukou.224 In 1985 the Ministry of Public Security introduced ‘temporary
residence permits’ (zan zhu zheng) which local police stations could issue to temporary
rural migrants remaining in cities for more than three months, so as to monitor and
217
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manage the floating populations in the cities.225 Another type of residential registration
is the blue-stamp hukou (lanyin hukou). 226 Unlike the regular hukou, they are not
administrated by the central government, but are an arrangement the local governments
administer. 227 While ‘temporary resident permits’ are issued to anyone who has a
legitimate job in the city, the blue-stamp hukou is issued to business investors.228 Since
1985, any job applicant must have a personal identification card and his local hukou
permit or a temporary residence permit or a blue-stamp hukou in order to work in the
city. 229 In 1998 the Ministry of Public Security issued another new regulation that
relaxed controls under the household registration system, allowing those who joined
their parents, spouses and children in urban cities to obtain an urban hukou.230

# Current Development of the hukou system

The gradual reform of the system can be characterised as a bottom-up process – that is,
a relaxation of hukou control beginning with small towns and gradually extending to
medium and large cities. After years of local experimentation, the Ministry of Public
Security started hukou reform in 2001, 231 when an experimental reform of the
residence registration system was made in around 20,000 small towns.232 In most of
these small towns, the minimum requirements for obtaining a local hukou were a
‘stable job or source of income’ and a ‘stable place of residence for over two years’.233
The progress of the hukou reforms varies in different provinces in China. Some
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medium-sized cities also began to relax permanent migration restrictions. These
included Wuhan (Hubei Province) and Jiaxing (Zhejiang Province). For example, in
Jiaxiang, the local government adopted a new household registration policy in 2008.234
It abolished the distinction between ‘agricultural’ hukou and ‘non-agricultural’ hukou;
instead, all local residents, including rural peasants, were granted one standard hukou.
All rural peasants in the city were also covered by a reformed pension scheme, by
health care and by a social insurance system.235
However, as Ran points out, bold hukou reforms have only been developed in
small cities, where employment opportunities are limited. 236 The results of these
reforms are also limited, as local authorities usually target rural migrants from their
own jurisdiction.237 Since China’s rural-urban migration patterns are mostly from one
province to another, the hukou reforms need to assist cross-provincial migration and
people coming from other jurisdictions. An example supporting this point is that a
rural migrant from the inland province of Hunan who moves to work in a typical
receiving city like Dongguan in Guangdong province still has extreme difficulty
obtaining an urban hukou. The same is true in the very large cities like Beijing and
Shanghai, though it is easier for professionals and intellectuals seeking to move there
(these people can purchase a property and pay a relatively large fee for the use of the
urban infrastructure and facilities).238
In 2009, even Shanghai started to loosen its control on the hukou system – the
first major city in China to do so.239 In order to be qualified there, applicants must have
a local residency certificate; they should have participated in the social security
scheme for at least seven years; they must be taxpayers with a vocational qualification
234
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at medium or higher level; they must show they have no criminal record and that they
have not violated family planning policies.240 These are high requirements, however,
and the majority of migrant workers cannot meet them. In 2009, only 3,000 migrant
workers were eligible for a Shanghai hukou.241 Most rural migrant workers are still
excluded.
Even though the hukou system has aggravated urban-rural disparity and has
functioned as an institutional barrier to migrant children seeking equal schooling, it can
in some ways be regarded as an important governing instrument for maintaining social
stability: it has ‘indeed lessened the pull force to urban centres and helped to avoid
high unemployment and the spread of urban slums found in many other countries in
South Asia and Latin America’. 242 It seems unlikely that the hukou system will be
completely dismantled in the near future. Given the complexity of the system and its
interconnection with other social and economic arrangements and structures, any
thorough reform entails ‘breaking down China’s current dualistic structure,
universalising state-provided social security and some other social services, such as
affordable health care, that are currently enjoyed by about one third of the
population’. 243 Also, given that there is limited urban employment, a limited
infrastructure capacity and still quite a large stock of surplus labour in China,
wholesale reform at the national level does tend to be gradual and cautious. This is
reflected in the latest national regulation, the Notice of the General Office of the State
Council on Actively and Steadily Promoting the Reform of the Household Registration
System.244 According to the Notice, in cities of county-level, people who have stable
jobs and residences may apply for permanent residence permits, along with their
spouses, unmarried children, and parents. In medium-sized cities, people who have had
stable jobs for three years with a stable residence, and who have paid social security
insurance for at least one year, can apply for permits. With this reform, many millions
240
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of migrants may be formally accepted as urban residents (although the authorities are
keen to control the populations of major cities such as Beijing, which now has more
than 19 million inhabitants). 245 This reform may pave the way to create more
accessible educational opportunities for migrant children in the receiving cities.

4.2.3 Acceptability of education for internal migrant children
Acceptability refers to ‘the form and substance of education, including curricula and
teaching methods, which have to be acceptable to students and, in appropriate cases,
parents’.246 More specifically, it refers to comprehensible use of language in teaching
for indigenous and minority children, a good quality of education, minimum standards
of health and safety, professionally qualified teachers, good school discipline, the
prohibition of corporal punishment and respect for parents’ liberty247 to choose their
children’s education in conformity with their religious, moral or philosophical
convictions.248

Acceptability – language

‘Acceptable’ education includes the children’s right to be educated in their mother
tongue. In particular, children from indigenous, ethnic, and linguistic minorities have
the right to use their own language, and this has been affirmed in international law.249
The use of children’s mother tongues in schools encourages a sense of community and
furthers social development, both of which help overcome exclusion and
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marginalisation.250 The CCPR specifically states that members of minorities should not
be denied the right to use their own language. 251 The CRC highlights this issue as
well.252 The language of instruction is a frequent bone of contention because it can
preclude children from attending schools. Tomasevski points out that the issue of
language has always created a great deal of controversy in education and that this is
not likely to diminish.

253

Controversies span ‘decision-making on the official

language(s) of instruction for state schools, the teaching of, as well as teaching in,
minority and indigenous languages (as well as the recognition thereof), and the
teaching of (as well as in) foreign languages’.254
In China, apart from the standard spoken and written Chinese language,
Mandarin (pu tong hua, ‘a common speech with pronunciation based on the Beijing
dialect’), 255 there are seven major dialects, including Gan (Xiangxinese), Kejia
(Hakka), Min (with Hokkien and Taiwanese variants), Wu (including Shanghainese),
Xiang and Yue (Cantonese), 256 and, in addition, different minority languages. 257 In
addition to the categorisation used by linguists, people customarily distinguish
language varieties of particular regions, such as Henan dialect (a dialect of Henan
Province) and Dongbei dialect (the dialect of the north-east region).258 Such linguistic
and cultural diversity can also be found in the speech of migrant students. The
fieldwork conducted in a junior high school for migrant children described earlier
revealed a really diverse learning environment: the school had received students from
all over the country, and they spoke at least ten different local dialects. According to
250
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the school records, in one of the previous academic years there had been migrant
children from nineteen different provinces of China, and they included children from
ten minorities.259 Although there is a real strength in such a diverse environment –
students have fascinating opportunities to experience a diversity of cultures – the
existence of different local dialects creates a real challenge to those trying to teach
these children together, as some students can only speak their local dialects or minority
languages. 260 Thus, the teachers particularly focus on refining the children’s local
accents into standard Mandarin (pu tong hua) so they can adapt to the new
environment of the city. 261 Although the promotion of freedom to use ethnic and
minority languages is protected by the law, 262 an actual emphasis on learning and
speaking standard Mandarin (pu tong hua), especially on public occasions, reinforces
the dominance of the Han culture over ethnic minority cultures. Migrant children have
to adapt to the new academic environment and city life by using local textbooks and
learning the Mandarin spoken in the receiving cities. However, the protection and
enhancement of linguistic diversity seems important for migrant children since
language is part and parcel of their cultural identities. In this regard, these children face
a cultural clash between the adoption of the standard official language (in order to
blend into the receiving cities) and clinging to their own dialects and minority
languages. This, however, has not been recognised at regulatory level.

Acceptability – the minimum standards of educational institutions, local
capacities of state schools and political will

Acceptability of education also requires the government to establish minimum
standards for educational institutions, covering safety, a proper water supply,
sanitation and professionally qualified teachers. 263 This entails defining what the
quality standards are, bestowing permits or licences on individual educational
259
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institutions, and arranging permanent monitoring to ensure that the required standards
are enforced in practice.264
Although the migrant schools in receiving cities accommodate the different
practical needs of migrant parents, the legal status of many of these schools has not
been approved by the local authorities: their administration and management, school
premises, health and safety standards, curriculum, syllabuses and teacher
professionalism do not meet official standards. Instead of regulating and supervising
such schools, some local governments have either demolished them completely265or
have ignored their existence, letting them operate unsupervised because they still
answer their practical functions. The practice of managing and supervising migrant
schools varies greatly in different regions. In general, provision of fair and equal
compulsory education in the localities depends a great deal on the political will of the
particular local government involved. As the following sections show, the local
authorities in Shanghai, Tianjing and Fujian are in the vanguard in providing free
compulsory education for migrant children.266 Not only are these cities financial strong,
but they are willing to improve the educational opportunities for migrant students and
bear the extra costs.267
Shanghai has made some impressive progress since 2008.268 In what is called
the Shanghai Model, it has become the first city in the whole country where local
governments at both district and municipal level share the responsibility of financing
all migrant schools in the city. 269 The governments have integrated the funding for
264
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migrant schools into their public expenditure, investing 0.5 million RMB (roughly
equivalent to £50,000) in every migrant school in the city. 270 The funding has been
specifically used to cover tuition fees and other miscellaneous fees and to regulate and
improve the infrastructures and school conditions of all the migrant schools.271 As a
result, free compulsory education for all migrant children has been achieved. 272 All
158 migrant schools in Shanghai have met local requirements (including standards of
teaching) and are now granted minban status. No unregistered or illegal migrant school
exists in the city any longer. 273 Aside from seeing to public funding from the
governments, the Shanghai Municipal Commission of Education is also responsible for
the financial management of all migrant schools. All the once privately-run migrant
schools have therefore become government-minban migrant schools because they are
publicly funded. Moreover, migrant children are not only the beneficiaries: general
conditions for migrant teachers have also been greatly improved. Their annual salaries
have increased greatly and they are entitled to social insurance.274 They receive regular
professional training to improve their teaching quality as well.275 Thus the Shanghai
Model shows that a government’s political will and fiscal commitment can effect real
practical changes and make availability of education for migrant children a reality,
with the attainment of high quality and safety standards too.276 Yet it is claimed that
not every migrant child in the city can gain access to migrant schools now, since most
schools have nearly exhausted the places left for new students.277 Tianjin, Fujian and
Dalian are also in the front line in terms of providing free compulsory education for
migrant children. For example, the commitment of the municipal government to fiscal
equalisation is an important element of Dalian’s success in serving poor and migrant
students in terms of basic schooling.278 Jiangsu and Zhejiang provinces have adopted
270
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school vouchers to distribute scholarships to their poor students in the regions. 279 Not
only are these cities financially strong, but the local governments are willing to take on
the educational expenses.280
Ignoring the Shanghai Model where local governments at both district and
municipal level subsidise privately-run migrant schools, the local governments of
Guangzhou city do not provide any financial support to such schools at all.281 As one
of the most densely urbanised regions in China, Guangzhou has received about 0.4
million migrant children every year since 2008.282 Of these, 70 per cent attend migrant
schools and only 30 per cent are enrolled in state schools, because public resources
there are generally insufficient to accommodate them. 283 In this aspect, ‘the Two
Principles’ have not been properly implemented in the city. Yet the Pearl River Delta
(including Guangzhou)284 has become one of the leading economic regions in China
since the ‘opening-up’ and the economic reforms of the late 1970s, and the majority of
migrant schools in the region have been developed well, gaining official approval. The
quality of education is good. The admission requirement for the migrant schools is low,
and only requires a record to be made of the hukou of a child as the registration
procedure.285 Thus the strength of the Guangzhou model is that accessibility to migrant
schools is easy. Nevertheless, high fees are levied in most migrant schools in the
region.286
The local government in Beijing, by contrast, has done little either to regulate
or to support its migrant schools. It has not authorised any permits or licences to
migrant schools since 2006 and, as recounted in Chapter 3, it closed down several of
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them in 2006 and again in 2011. Without any support from the government, many
illegal migrant schools in Beijing still have to persist in fairly poor conditions and can
only offer second-rate teaching quality. 287 Teachers’ salaries are also low with no
entitlements to compensation or benefits. Even though the government has tried to
learn from the Shanghai Model by opening new migrant schools operated by itself
after the closure of schools in 2011, the infrastructures and conditions in these migrant
schools remain much the same288 because of a fear of massive influxes of immigrants.
The difficulties in resolving the problem of migrant schools seem challenging
due to the great variation of development in the different regions. Clearly not all state
schools, even in the wealthy coastal cities, have the capacity to absorb massive
numbers of migrant children every year, nor are local governments like Beijing willing
to cater for their education. It also appears that decisions on whether migrant schools
get financially supported by local governments or not depend very greatly on the
commitment and political will of each particular local government. 289 Although the
governments do not have an absolute obligation to provide a financial subsidy for
private schools, it can be argued that it is still essential for them to set up minimum
standards and flexible criteria for such schools according to the circumstances.
Whether such a commitment can be achieved within a reasonable period of time is
another matter. An American test case, CFE v. State of New York, 290 took thirteen
years to determine ‘what minimum quality criteria should be in place’ as an acceptable
educational entitlement for poor students, 291 and could indicate that even with
persistence, there is a real challenge involved in achieving human rights protection
from the government itself.292
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Furthermore, the differences in practical enforcement in different receiving
cities shows that ‘The Two Main Principles’ stated in relevant national regulations and
the Law (local governments in receiving cities should have the main responsibility for
providing compulsory education for migrant children, mainly in state schools) have
insufficient clarity. As the case of Guangzhou shows, public resources in a city may
not be enough to allow absorption of all migrant children into state schools, and ‘local
government in receiving cities’ could refer to a provincial, municipal, district or county
government, without it being clear who has the main responsibility for bearing the
expense of providing equal conditions for migrant children.

Acceptability – parental freedom of choice in education

International law protects the liberty of parents or legal guardians to choose ‘religious
and philosophical education’ for their children in conformity with their own
convictions.293 This reflects not only a civil rights component of the right to education,
but anticipates a ‘positive and tolerant attitude’ from the state, trusting it will ‘respect’
such a choice. 294 Nowak, Tomasevski and Coomans note that the rationale behind
parental freedom of choice is that it promotes not only pluralism within education,295
which limits the state’s monopoly over schooling, 296 but reflects the freedom of
religion and belief enshrined in international law.297
However, the paradigm of parents’ liberty to choose educational institutions
laid down in international human rights instruments does not seem to be reflected in
the actual circumstances of migrant parents and their children in China. In most cases,
migrant parents choose privately-run migrant schools because the various barriers and
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limits prevent them from sending their children to state schools. Hence both the
Availability and Accessibility criteria are not met.

4.2.4 Adaptability of education for internal migrant children
Adaptability of education refers to the requirement that education should be able to
respond to a rapidly changing global reality and tailor itself to new needs. It should
also be responsive to the diverse needs of marginalised children, such as minority and
indigenous children, working children, children with disabilities, migrant children and
young refugees.298 In order to accommodate their needs and respond to diverse social
and cultural settings within changing societies and communities, education has to be
flexible.299
So far as it covers migrant children, the current regulatory framework merely
focuses on the accessibility of compulsory education. It states that, for their
compulsory schooling, all migrant children should attend the state schools provided by
the local authorities in the receiving cities. The key question as to how these city
schools manage to accommodate their needs after they have been enrolled is not
properly addressed. Issues include allowing for very different rates of academic
progress; and understanding and adjusting to different life habits, social backgrounds,
cultures and dialects. Specific strategies for guaranteeing the quality of education
migrant children get and for helping them adapt to schools in urban settings are still
absent from the regulations. Some key issues that need further consideration are
detailed below.
The first issue concerns the readiness of the mainstream city state schools to
receive migrant children. Are they capable of meeting the specific demands of these
children – or even willing to do so? In terms of the academic achievement they can
manage, migrant children have problems of adapting, due to the very different
curricula and pedagogical systems they have experienced in their exodus areas. This
clearly disadvantages them and limits their future educational opportunities.
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Equally daunting for them is the fact that China's public educational system is
still test-oriented, and this makes no allowance for their circumstances.300 At the same
time, both the reputations of state schools and teacher remuneration are influenced by
the test scores achieved by a school’s students and the admission rates gained in the
national university entrance exam (gao kao). Since the gao kao is the only exam
thought to ‘matter’ because it can determine a person’s entire future, students, parents,
teachers, school principals and local educational authorities all feel the need to get
good scores and may even be driven by this consideration above all others. Under
pressure to achieve results, teachers therefore face a dilemma of how to balance the
different demands on them. They may not be able to give migrant children all the
attention they need to catch up with local syllabuses and modules of courses.
Besides, teachers do not receive specific training on how to help migrant
children catch up and fit in with their new school environment.
Yet another important consideration for the state schools is the provision of
adequate facilities for migrant children from linguistic and cultural minorities. As
shown in the previous section, a balance in the usage of the national language and of
the minority languages the children have as their mother tongues is quite crucial,
especially in the earliest years of their education.301 Their mother tongues are part and
parcel of the children’s cultural identities. Moreover, bilingual and/or multilingual
education is a means of promoting social equality and a key component that should be
present in linguistically diverse societies. Yet the reality is that the mainstream state
schools in receiving cities like Beijing, Shanghai and Guangzhou teach Mandarin only.
Learning to speak fluent Mandarin is regarded as one of the ‘passports’ for migrant
children to fit into the cities. The question this raises is: will the children lose their own
cultural identities in the process?
Adaptability also implies that there should be a proper linkage between
compulsory education, high school education and higher education in an organic and
300
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integrated system. Current national regulations and the law only address the provision
of compulsory education for migrant children without considering what prospects there
may be for these children afterwards. Concerns about their lack of access to senior
high school and their not being able to take the national higher education exam in their
receiving cities have increasingly been voiced by the public. 302 Owing to the
difficulties inherent in the current exam and admission system examined in Chapter 3,
alternative types of education, such as vocational and informal education, are
particularly needed. These could equip migrant children with the practical knowledge
and special skills they require for the employment market. This issue is closely related
to the need to eliminate child labour303 amongst migrant children and improve their
chances of getting good employment, given the fact that their education is often
interrupted after the compulsory stage and that there is a high drop-out rate.
Apart from the importance of seeing to the migrant children’s academic
adaptability and development,304 a fundamental issue to be considered is the purpose of
education in its broader perspective. The children need to adapt to the city milieu, and
a major task is to provide them with a friendly and relatively safe, assisted
environment so that they can do this easily without suffering discrimination from their
local peers, teachers, state schools and surrounding society.
Since ‘education can be a means to retain or eliminate inequality’, 305 this is
vital for transmitting core values of human worth from one generation to the next, and
for raising awareness about social prejudice. Education that promotes the value of
understanding and respect for difference in schools can help eliminate poverty, combat
social exclusion and heal other social disharmonies. 306 Conversely, education that
302
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overlooks the marginalized can be a source of exclusion for many children and can
hinder integration and social cohesion. Outcomes all depend on whether the processes
of teaching and learning promote the value of equal access. provide students with
opportunities to participate as active citizens, and foster the values of tolerance and
respect for diversity. In order to achieve these aims, education should be directed to
‘the development of the child’s personality, talents and mental and physical abilities to
their fullest potential’, and to ‘the preparation of the child for responsible life in a free
society, in the spirit of understanding, peace, tolerance, equality of sexes, and
friendship among all peoples, ethnic, national and religious groups and persons of
indigenous origin’.307 These aims reflect a rights-based approach to education,308 one
which seeks to maximise the potential of the child and which emphasises that children
should be recognized as possessing equal rights rather being seen as passive
beneficiaries of services and transfers of commodities.309
The aims of education stipulated in the core international human rights treaties
– dissemination of diversity and tolerance – are especially important for combating
social exclusion and preventing discrimination against migrant children in China.
These values of diversity and tolerance should therefore be promoted through
educational curricula in mainstream state schools. They are needed to protect and
assimilate all vulnerable people in society, not only migrants. According to the 2006
Compulsory Education Law, the objectives of compulsory education in China include
the desideratum that ‘quality education shall be carried out [to] enable children and
adolescents to achieve all-round development – morally, intellectually and physically –
so as to lay the foundation for cultivating well-educated and self-disciplined builders
of socialism with high ideals and moral integrity’310; and there should be a ‘focus on
the cultivation of the student’s independent thinking ability, creativity and practical
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ability so as to promote all-round development of students’.311 The values of diversity
and tolerance have a significant role in this ‘all round development’ and aspiration for
building socialism. Tomasevski emphasises that ‘education is embedded in existing
values but also helps create new values and attitudes’.312 Therefore, if the value of
respecting different backgrounds and cherishing diversity were systematically taught in
schools, it would not only raise awareness amongst children but would gradually begin
to eliminate the deep-rooted social attitudes and discrimination against migrants as a
whole. This is what contemporary society in China needs at this stage of its social
development.
As is argued throughout this thesis, however, the provisions regarding the right
to education enshrined in the CRC and the Chinese national regulatory framework for
migrant children greatly depend upon an effective national institutional and normative
mechanism to ensure they are implemented and upheld by strong political will and
clearly defined government accountabilities at financial, legal and political levels.

4.2.5 Accountability of government
After an examination of availability, accessibility, acceptability and adaptability (the
‘4-A’ Scheme) as it affects migrant children, the next step this chapter must take is to
explain why many migrant children are often still barred from attending state schools
for their compulsory schooling in their receiving cities. In other words, it needs to be
explained in more detail why national laws and regulations are not properly enforced.
This entails investigation into the measurement of government accountability.
Accountability lies at the heart of the challenge of managing good public services
delivery, including the delivery of public education.313 Prescribing accountabilities and
appraising the ongoing effectiveness of authorities or governmental institutions are
ways of ensuing that ‘actions and decisions taken by public officials are subject to
oversight’ and reach ‘their full potential’ in the provision of appropriate services. They
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help ‘guarantee that government initiatives meet their stated objectives and respond to
the needs of the community they are meant to be benefiting’.314 Accountability in the
area of education is ‘one of the most important characteristic indicators of the right to
education’, because it evaluates whether the government has established appropriate
accountability mechanisms, and also helps concerned people question governments
regarding their obligations.315 In the case of migrant children, we need to look at what
central and local governments are required to do at the financial, legal and political
levels, and assess their actual willingness and capability.
This chapter suggests reasons why local governments fail to be accountable.316
The main questions raised are: Which level of local authority should be financially
responsible for providing compulsory education for migrant children? Who should be
legally accountable? Which body is responsible for monitoring enforcement? Why is
political accountability important for enforcement of legal measures intended to secure
an adequate education for migrant children? Are there any ways (formal or informal)
in which groups or individuals can challenge a lack of provision? What remedies are
there for migrant children in a case of poor performance by the local authority? The
following sections examine government accountabilities at the financial, legal and
political levels.

Financial issues: decentralisation of compulsory education and its impact on
the availability and economic accessibility of education for migrant children in
receiving cities

A key question to be answered is: who has the main financial obligation for providing
internal migrant children with free compulsory education in the receiving cities? There
is no straightforward answer. In theory, since compulsory education is a ‘public
good’, 317 it should mainly be the duty of the state to provide it and to enforce it
314
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properly with a feasible financial mechanism and sufficient human resources.318 This
perspective is reflected in the 2006 Compulsory Education Law. Art. 2 states
emphatically: ‘compulsory education is education which is implemented uniformly by
the state and shall be received by all school-age children and adolescents. No tuition or
miscellaneous fee may be charged in the implementation of compulsory education.’
(Art.2). Most significantly, the nature of compulsory education, as described, is a
‘public welfare cause (gong yi shi ye) that shall be guaranteed by the State’ (Art. 2).
Thus the law mandates the State to establish a specific funding mechanism for
compulsory education (Art. 2). In practice, this is not how the system is working. On
the one hand, the provisions explicitly point out that the state should take the main
responsibility for ensuring free compulsory education; on the other, in the provision of
operating funds for it (Art. 44), the state has not promulgated any national measures at
all guaranteeing appropriate practical funding. In practice, the county authorities are
the main financial providers for administrating and implementing compulsory
education (Art. 7). Although the law requires local authorities in the receiving cities to
provide ‘equal conditions’ for migrant children, the financial support needed from the
central government to guarantee its observance is, as Dong points out, totally
lacking.319 This absence of financial support from the central/provincial governments
is regarded as the weakest feature of the national compulsory education financial
system for improving compulsory education for migrant children. 320 The problem is
fundamentally related to the system of decentralisation of educational finance and
administration in China, which, in Tomasevski’s words has ‘imposed the obligation to
finance schooling upon local authorities without ensuring that they have resources
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corresponding to their educational responsibilities’.321 Murphy backs this up and goes
on to state the consequences: the ‘ongoing exclusion (for migrant children) may be
explained by the continuing reluctance of local officials to incur the fiscal burden of
extending education to outsiders.’322 Naturally some local authorities feel reluctant to
take on more burdens, without any real incentive. Thus the decentralisation of
education relieves the central government of the financial burden of providing free
public education for all children, yet comes at a significant cost to local governments
in the receiving cities, to state schools and to migrant families.323 This is why migrant
students are charged various indirect fees: they are covering the funding gap of the
local receiving authorities for operation costs and, in some cases, for profit. The policy
of decentralised finance and administration in compulsory education has thus widened
regional disparities in accessibility and quality of schooling, and it is all due to a
mismatch between the required financial responsibility and the actual local financial
capacity at county level.324 The poor rural communities are in a very weak position,
and the lack of good educational provision in these areas is one of the things that has
induced migration to the cities: parents hope their children will receive better quality
education there. The ‘Two Main Principles’ do not make governmental responsibilities
for finances at all clear.
The following paragraphs provide a brief historical background explaining the
decentralisation of education and illustrating how decentralised financing and
administration has potential impacts on the availability and accessibility of compulsory
education for migrant children in the cities.

Background to the decentralisation of China's national education policy

After the Chinese Communist Party took political power in 1949, the state adopted a
centralised fiscal system, practising ‘complete collection and complete distribution’
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(tong shou tong zhi) in which revenue from all lower levels of government were
collected and submitted to the central government and expenditures by lower levels of
governments were supported by central funding. 325 As part of the whole planned
economy, education was controlled by the state in a highly centralised system.326 The
central government was therefore almost entirely responsible for establishing national
educational institutions, formulating educational regulations, allocating educational
resources, exercising administrative control, recruiting teaching staff and deciding on
curricula and textbooks. 327 Education, being part of the superstructure of society,
played a decisive role in the political and ideological development of the Chinese
people and their new society. 328 The ideological aim of education during Mao’s
leadership was to instil ‘political consciousness [and] ideological devotion to
communism’ as a tool of ‘political indoctrination and maintaining political loyalty’.329
As Liu points out, soon after the Communist Party took power in 1949, the state also
took the initiative to learn from the educational experience of the Soviet Union.330 For
325
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example, China established its first model ‘red’ university, Renmin University, for
‘training workers and peasants to be administrative cadres in politics, economics, law
and diplomacy in order to meet the needs of the socialist construction of new
China’.331 The main model set up by the ‘red’ universities was then to be copied by
other educational institutions. Named to emphasise the nature of its teaching, Renmin
University was the most famous ‘red’ university in the 1950s, focusing on ‘ordinary
working-class’ people.332 In all such institutions it was required that the textbooks used
must be a uniform set imported from the Soviet Union. 333 Masses of Russian
curriculum schemes, course modules, syllabuses, and batches of academic literature
were translated into Chinese.334 Russian professors and experts were also hired to teach
and train Chinese university students.335
However, despite the state monopoly on the provision of educational resources
and the financing and governance of education, the distribution of resources was
uneven nationally, and priority was given to the development of urban education and
also to higher education.336 The provision of educational resources and services in rural
communities depended heavily on the economic success of the rural collectives, the
people’s communes.337 As a result, rural education was often held back by financial
difficulties. Typical problems included unpaid teacher salaries, lack of instruction on
how to use teaching materials and poor school infrastructures.338 Even in the cities,
disparities occurred because more educational resources were given to the so-called
‘key schools’ (zhongdian) than to the ‘non-key schools’ (fei zhong dian). 339 Urban
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children enjoyed not only a better quality education but ‘home environments more
conducive to academic attainment’.340
This bias in public policy towards the cities seriously exacerbated the
disparities between urban and rural society and between primary education and higher
education, and its negative effects can be seen even today.341
After Deng Xiaoping launched a new style of leadership in the Chinese
Communist Party (CCP), the promotion of modernisation and economic development
became the top priority policy goal of the central government, and the late 1970s saw
the initiation of market-oriented economic reform and the ‘opening-up’ of China.
Since then, China has gradually transformed itself from a planned economy to a ‘more
dynamic market-oriented model’.342 The new socio-economic and political paradigm
encouraged change, and the national fiscal and taxation systems were reformed in
accordance with accelerated economic development. The main objective of the reform
was to reduce the financial burden on the central government, and to encourage
economic development at local level by providing more autonomy and freedom.343 The
government was ‘acknowledging that over-centralisation and stringent rules would kill
the initiatives and enthusiasm of local educational institutions’.344 Thus a transitional
system reform of fiscal all-round responsibility was introduced from the early 1980s
under the banner of decentralisation of power. After the adoption of a decentralised
public finance system, the practice of ‘eating from separate pots’ (fen zao chi fan) was
introduced in 1982.345 This meant that every local government became responsible for
340
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providing its own financial resources locally. 346 As Cook puts it, Chinese citizens
could no longer enjoy the ‘iron rice bowl’.347 A multi-level public finance system, with
layers at central, provincial, county and township levels, emerged in 1982.348 In 1988,
a fiscal contract system reform was carried out in an all-round way, which made local
governments independent interest bodies and formed the decentralised fiscal system.
As part of this larger development, the national education system was reformed
too, having its finance and managerial structure decentralised. The same thing
happened in the management of public and social services.349 The decentralisation in
education, with its emphasis on rearranging the financing of basic education in China,
was promulgated in the 1985 Decision of the Central Committee of the Communist
Party of China on the Reform of the Educational Structure (hereafter ‘the 1985
Decision’).350 ‘In tandem with broader shifts towards fiscal decentralisation’, the 1985
Decision brought in the essential principles of decentralisation in education
administration and financing and promoted diversification in the mobilisation of
educational resources.351 Educational decentralisation was based on the idea of ‘local
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responsibility and administration by different levels’; and according to this, the lower
echelons of government were to become responsible for the provision of elementary
and secondary education (compulsory education) with the various levels of local
authorities administering different aspects and different tiers of education (di fang fu ze,
fen ji guan li).352 Specifically for the local authorities in the cities, the district (qu) and
counties authorities were to be responsible for the financial provision of compulsory
education; whereas rural local authorities at the township/town level (xiang/zhen) were
to be mainly responsible for the financing of compulsory education in their own rural
or county communities. 353 Provincial governments took on the provision for higher
education. 354 So all responsibilities and power relating to the formulation and
enforcement of concrete educational policies, as well as the regulation and supervision
of local state schools, have effectively been devolved to local governments, while the
central government only attends to its overall role of planning, coordination,
management and monitoring education at macro level. 355 Furthermore, a system of
resource diversification has been established. There are two stages to it. The first one
aims to broaden the basis for government education revenue and to intensify nongovernment resource mobilisation in providing funds for state schools. This stage
involves the collection of education surcharges in urban regions and education levies
in rural areas. 356 The second stage aims to raise a social contribution towards the
funding of education and involves the collection of school fees and school-generated
funds.357 This mobilisation of additional resources for compulsory education through a
system of decentralisation and diversification was all incorporated in the 1985
Decision. The 1985 Decision marked the beginning of a process of educational reform
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which has gradually aligned the educational system with China’s newly emerging
market economy.358
The full paradigm of decentralisation in compulsory education administration
and financing was officially confirmed one year later in the 1986 Compulsory
Education Law.359 This stipulated that ‘under the leadership of the State Council, local
authorities shall assume responsibility for compulsory education and it shall be
administered at different levels’ (in other words, there was to be local responsibility
and administration by levels of authorities). 360 Township (xiang) and district (qu)
governments had main responsible for the financing of compulsory education in rural
communities and cities respectively.361 The chief function of the department under the
State Council was to ‘decide on the teaching methods, the courses and their content
and the selection of textbooks for compulsory education’ in accordance with ‘the needs
of socialist modernisation and with the physical and mental development of
children’.362 Most importantly, ‘the State Council and the local governments at various
levels should be responsible for raising funds for operating expenses and capital
construction investment needed for the implementation of compulsory education, and
the funds must be fully guaranteed’.363 Art. 12 of the law states that ‘the decentralised
distribution system for financing compulsory education was made law with the
stipulation that the local people’s government at various levels shall levy a surtax for
education, which shall be used mainly for compulsory education. The state shall
subsidise those areas that are unable to introduce compulsory education because of
financial difficulties’.
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responsible for raising expenditure for compulsory education. Educational expenditure
was mainly to be covered by township fiscal revenues.365
As a consequence, some of the main principles of the education system in
China have been changed – and all to fit in with economic and market-orientated
development. As Deng Xiaoping emphasised: ‘education must meet the needs of
China’s modernisation, of the world, and of the future.’366 In a shift away from the
ideology of education in Mao’s era, the central government no longer monopolises the
control of education. It now claims that the former over-centralised financing system
weakened the initiatives and enthusiasm of local governments and educational
institutions. Education in China is not now part of a political agenda in the way it once
was, but is an essential and necessary tool contributing to China’s industrialisation and
economic modernisation. 367 Education has begun to play a much greater role in
developing economic competitiveness within the market system. Education and the
development of the nation’s economy have become inseparable and education has had
to change in order to meet the challenges in the process of China’s new modernisation
and economic burgeoning. Thus, since the economic reform following 1978, education
has become ‘an organic component and key container of plans for social and economic
development’ in China.

368

Most importantly, a conception of educational

decentralisation has been developed. The central government has decentralised control
of education to local governments at different levels. Thus local authorities have the
primary responsibility for financing, administrating, supplying and regulating the
educational policies in their areas.
Nevertheless, as Ngok and Rachel point out, the impact of decentralised
management and finance on the education system has been double-edged. 369 The
positive side is that it has been a great incentive to local governments (at different

365

Li Xiaoyan (n 321) 146

366

Kinglun Ngok, ‘Globalization and Higher Education Reform in China’ in Globalization: Educational
Research, Change and Reform edited by Nicholas Sun-Keung Pang (Chinese University Press, Hong
Kong 2006) 73-99
367

See the later discussion in this section on ‘Section Two’ of The Decision of the Central Committee of
the Communist Party of China on the Reform of the Educational Structure
368

Ngok (n 40 ) 146

369

Ibid, 146; Murphy and Johnson (n 322) 449

237

levels) to develop education and has offered ‘possibilities for harnessing local
resources’.370 In early 1994, the central government reformed the national tax system.
As well as introducing a new tax structure, the reform also defined the tax revenues
and responsibilities of the central and local governments at lower levels.371 The reform
of the taxation mechanism weakened local government revenues but strengthened the
state’s. As a result local governments at township and county district levels had to ‘eat
in separate kitchens’.372 In other words, lower level governments (those at township
and village levels) were no longer able to turn to the county authorities for financial
help to cover emergency expenditure. 373 Since the nine-year compulsory education
programme depended heavily on the township governments’ fiscal resources,374 only
those towns with a strong ‘industrial and commercial tax base benefited from the
increased latitude afforded by the reform and were able to retain more revenue for
investment in public goods’. 375 For less economically developed regions, however,
revenues received at township level were insufficient; so the areas had difficulty
‘paying teachers’ salaries and school operation costs’.376 This was especially the case
in impoverished rural communities like Gansu province, one of the least economically
developed provinces in all China.377 Fiscal decentralisation of compulsory education,
therefore, laid extra burdens on poor townships, resulting in the levy of school fees
(which had a great impact on poorer families, girls, and children with low grades),
inadequate school facilities, and delayed payment of teachers’ salaries.378 All of these
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were common.379 Because of this, some of the poorer local authorities requested a recentralisation of fiscal power.380 The central government responded to their concerns
with a series of equity-oriented policies promulgated throughout the period. For
example, the 1995 Education Law of China381 affirms the government’s commitment
to extend equality of educational opportunities to all its citizens, regardless of
‘nationality, race, sex, occupation, property condition or religious belief’.382 It specifies
that the state should ‘help all ethnic minority regions, remote areas, and povertystricken areas’ in their educational development. 383 Most importantly, in order to
relieve local governments at township level from their financial burdens, the 1995 Law
shifted the responsibility for funding compulsory education up to the county
government (xian). The law stipulates that ‘the departments in charge of educational
administration under the local People’s government at and above the ‘county’ level
shall be responsible for the educational works within the jurisdiction of the respective
administrative region.’384 This decision was reflected in the State Council’s Decision
on the Development and Reform of Basic Education in 2001385 and the revised 2006
Compulsory Education Law:
Compulsory education shall be under the leadership of the State Council, be carried
out under the overall planning by the provinces, autonomous regions, municipalities
directly under the central government, and be mainly administrated by the people's
governments at the county level (yi xian wei zhu). The education administration
departments of the people's governments at the county level or above shall be
responsible for the implementation of the compulsory education policy. Other
relevant departments of the people's governments at the county level or above shall,
within the scope of their respective function, be responsible for the implementation
of the compulsory education policy.386
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Who should be financially accountable?

At this point, we may refer back to the question: who has the main obligation to
provide free compulsory education to internal migrant children in the receiving cities?
In practice, it is the local authorities at district and county level.387 The five hierarchic
levels of administration in China are shown, as represented by Yuan, in Chart 1,
together with their financial responsibilities. The levels are: the central government
(zhongyang); the provincial level governments for autonomous regions and
municipalities directly under the central government (sheng, zizhiqu, zhi xian shi); the
municipalities under the provinces (sheng xia shi); the rural county (xian) and urban
district/county (qu/xian) governments; and the township or village governments (xiang
zhen). 388 Under the decentralised financing system for compulsory education, the
central government contributes around 10 per cent to compulsory education and the
provincial authorities around 20 per cent. The remaining 70 per cent comes from the
local governments in the cities at district and county levels.389 Yuan states that, both in
the legislative arrangement and in practical reality, this throws a heavy and nearly solo
financial burden onto the district and county governments, and they do not get
sufficient financial help from the higher governments at municipal, provincial and
central levels. 390 The rapid increase in numbers of migrant children has created an
extra challenge for local capacities, especially in the densely settled receiving cities,
which are then charged with providing compulsory education for both migrant and
local children. The priority task for the local authorities there is to increase efficiency
and enlarge the capacity of the local state schools to take on additional pupils. 391
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Guang Dong Province, for instance, one of the most densely urbanised regions,392 has
received a vast number of migrants, with numbers continuing to increase in very recent
years:393 we have already described how Guangzhou city in Guangdong Province has
had a 10 per cent increase in migrant children every year since the 1990s. State schools
in such hard-pressed areas naturally feel reluctant to enrol this influx because of the
limited local capacity and because of the financial pressures their local governments
are under. Fengtai district in Beijing, another example, receives a large number of
internal migrant children every year, but already struggles to provide adequate
educational facilities for its own local children. 394 Even though, officially, migrant
parents contribute to the revenues, the local governments could reasonably argue that
serving the migrant children would violate the budget allocation regulations 395 in
which allocation for education is strictly based on a count of the number of permanent
residents only – that is the school-age children and adolescents registered within its
administrative area under the decentralised education system. According to the system,
the funding of compulsory education for the migrants is still located in their hukou
places (their exodus areas). This explains why the receiving cities feel reluctant to
enrol migrant children. Furthermore, it is far from easy to transfer funding from the
exodus areas to the receiving cities, due to the perpetual mobility of the migrant
workers and the resultant uncertainty of their numbers and whereabouts and the
difficulties involved in tracking institutional arrangements. The more migrant pupils
there are in a receiving city, the greater the financial burden it bears at the lower
level. So extending education to these children causes an extra fiscal problem for local
authorities in the receiving regions; and certain hard-pressed regions find it especially
difficult to cope.
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Chart 1: Administrative hierarchy and public expenditure on
compulsory education at different levels of government*


Financial support to universities at the central government level



Financial transfer to the ‘Two-waiver and One-subsidy’ for compulsory
education in rural areas



Studentships to higher education for poor rural students



Higher vocational schools for rural students



Responsibility for around 8% -10% of compulsory education expenditure
nationally



Expenditure of around 20% on compulsory education within their own
jurisdictions
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Main responsibility for basic education in their jurisdictions
Provision of around 70% of expenditure on compulsory education for local and
migrant children in their areas

* China’s unitary structure of governance is a hierarchical system through
which functional responsibilities are delegated from the central to the
provincial governments (tier 2) to a third tier of prefectures and prefecturelevel cities, and then to a fourth tier of districts, counties and county-level
cities. (Only prefecture-level cities are permitted to have ‘district’
governments.) In a fifth tier come towns, townships and neighbourhood
committees in cities.
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Furthermore, as the chart indicates, the division of financial responsibilities
between the central government, the receiving cities and local governments at various
levels remains incompletely clarified. This causes inconsistent enforcement in different
receiving cities. Additionally it is left unclear what responsibility the exodus regions
may have, and there is no coordination between these regions and the receiving ones.
From all this, it could be strongly argued that financial accountability for
funding migrant children has not been properly clarified in the current regulatory
framework. Under the decentralised financing and administrative system of education,
the central, provincial and municipal governments have let go of their responsibilities
for migrant children, passing them down to the lowest levels of government without
either defining their own financial responsibilities or taking an interest in how much
financial
Chart 2: Allocation of responsibilities at different levels of government in enforcement of
the ‘Two Main Principles’

Central government
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support might be needed. This seems highly unreasonable.396 It is a basic reason why
migrant children face the problems that have been discussed, such as levies for indirect
fees and the requirement to provide a range of credentials. It lies behind the difficulties
in getting access to good quality compulsory education and the resultant attendance of
many migrant children at ill-equipped privately-run migrant schools, continually faced
with the risk of being shut down.397 All in all, as Han notes, unless there is a reform of
the decentralised funding system, with its base on the hukou, the education system
itself will continue to be unavailable and inaccessible for migrant children.398

Legal accountability and supervision mechanism

One of the objectives of legislation is to define who is entitled to what, who is obliged
to do what, and what measures can be taken in cases of non-compliance. With regard
to compulsory education for migrant children, it is a ‘public welfare cause that shall be
guaranteed by the State’ (Art. 2). But although the 2006 Compulsory Law entitles
migrant children to free compulsory education provided by the local authorities with
‘equal conditions’ (Art. 12), the central government simply lets ‘provinces,
autonomous regions and municipalities’ ‘formulate (their own) concrete measures’399
without specifying its own obligations. A similar provision to the 2006 Compulsory
Law, similarly vague, can also be found in Art. 18 of the 1998 Interim Measures for
the Schooling of the School-age Migrant Child.400 These ambiguous provisions give
local authorities ‘a large amount of freedom’ in interpreting the state’s guidelines’.401
In other words, the law and regulations license provinces, autonomous regions and
municipalities to formulate their own concrete measures without issuing either
practical guidelines or supervision. Lacking any lead from the central government,
396
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local governments tend to make decisions based on pragmatism and on local
perspectives and priorities. Naturally this leads to uneven implementation.402
One of the possible reasons for this patchy local enforcement is linked to the
local legislative mechanism under China’s decentralisation scheme which has
increased both local economic, political and legislative power. The local legislative
power, as an important component of China’s national legislative system, plays a quite
significant role in promoting regional economic and social developments and
maintaining local stability. 403 Yet this, in turn, has tended to lead to an increasing
abuse of local authority, and also given local authorities the latitude to opt for different
interpretations of the national law. This can jeopardise legal enforcement at the local
level, as evidenced by the continued exclusion of migrant children. Since the ‘openingup’ and economic reforms introduced in 1978, the Chinese legislative system has gone
through correspondingly profound changes. The legislative body has developed from a
singular to a more ‘pluralistic and multi-tiered’ system in order to meet the demands
entailed in establishing a democratic legal system for the new era.404 A combination of
unification and separation under a ‘centralised, multi-rank, and multi-layered’
legislative system was accordingly introduced under the 1982 Constitution Law of
China.405 Even though, at central level, the National People’s Congress (the NPC) is
‘the highest organ of state power’ 406 and possesses the greatest authority over
legislation, with the power to examine laws promulgated by other parts of the
government, 407 the main legislative body is in general pluralistic. 408 Apart from the
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Constitution and the statutes enacted by the NPC, the local people’s congresses and
their standing committees in the provinces and in the larger cities have also expanded
their legislative power and become legislative bodies. Thus the multiple layers of
legislative authorities include: (1) the Constitution enacted by the National People's
Congress (NPC); (2) statutes enacted by the NPC409 and its Standing Committee; (3)
‘administrative measures, administrative rules and regulations and decisions and
orders’ issued and enacted by the State Council;410 (4) ‘local regulations’ adopted by
the people’s congresses or their standing committees in the provinces, autonomous
regions or municipalities under the central government,411 or in the special economic
zones;412 (5) ‘autonomy regulations and specific regulations adopted by a ‘people’s
congress of national autonomous areas’413 and (6) ‘rules’ adopted by the ‘ministries
and commission of the State Council, the People’s Bank of China, the State Audit
Administration, and other organs endowed with administrative functions directly under
the State Council’,414 as well as by local governments of the ‘provinces, autonomous
regions, municipalities directly under the central government and the comparatively
larger cities’415 This list indicates that many other bodies have considerable powers to
make local laws and administrative regulations and rules. The promulgation of the
2000 Legislation Law of China416 gave local people’s congresses and their standing
committees further legislative opportunities and authority to ‘exercise selflegislation’417 to fit local conditions. Art. 63 of the law states:
the people’s congresses or their standing committees of the provinces, autonomous
regions and municipalities directly under the Central Government may, in light of
408
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the specific conditions and actual needs of their respective administrative areas,
formulate local regulations, provided that such regulations do not contradict the
Constitution, the laws and the administrative regulations. The people’s congresses or
their standing committees of the comparatively larger cities may, in light of the
specific local conditions and actual needs, formulate local regulations, provided that
they do not contradict the Constitution, the laws, the administrative regulations and
the local regulations of their respective provinces or autonomous regions, and they
shall submit the regulations to the standing committees of the people’s congresses of
the provinces or autonomous regions for approval before implementation [...].

In this way local sovereignty and autonomy have been expanded through the law,
allowing local governments to promulgate the more localised legislation and
regulations, and encouraging the ‘adoption of reform’ while opening up ‘policy and
social and economic development’.418 The latest available figures indicate that some
239 national laws, 690 administrative regulations and 8,600 local regulations have
been promulgated. 419 All this means that the central government no longer has the
degree of power it once had to impose laws on the people’s governments at lower
levels. Instead of imposing its decisions on the localities, it makes general enabling
regulations and the local authorities at different levels formulate their own local
regulations ‘in light of the specific conditions and actual needs of their respective
administrative areas’. These are then acceptable, so long as they reflect the general
spirit of the central government’s decree.420 The concept of rules suitable for individual
local conditions is implied in the wider paradigm of decentralization in China.
Decentralisation has increased the economic and political power of local authorities,
but is seriously weakening the control the state has over them. In areas like education,
decentralisation has greatly ‘undermined the central government’s ability to guarantee
compliance with its policies and laws in matters beyond its administrative and
managerial reach’.421 Flexibility under this legislative decentralisation provides room
for local authorities not only to interpret national regulations but to ‘put different
weights on different parts’ and to choose ‘the most appropriate strategy’ for their
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‘preferences, orientation and actual economic, social and political circumstances’.422
Local levels can also ‘pick on one suggestion over another, or … do nothing as they
see fit’.423 Dong explains that the fundamental problem of enforcement is ‘how and to
what degree the regional government converts national policies into realities (at local
levels). The real problem [lies] in the way power and responsibilities are being
devolved to regional governments, and regional governments, by definition, [represent]
and [protect] the interests of their regional communities.’424 The continued violation of
migrant children’s rights to education reflects this problem at the micro level.
Furthermore, policy coordination amongst national and local agencies has been
noticeably weak.425 At the national level, there are about ten national ministries and
departments that share common interests in policy-making in the area of migrant
children and their schooling. These include the Ministry of Education, the State
Commission Office for Public Sector Reform, the Ministry of Security, the National
Development and Reform Commissions, the Ministry of Finance, the Ministry of
Human Resources and Social Security, and government price departments. Any of
these bodies may issue national administrative regulations (circulars, notices and
opinions) on the same issue. The lower-tier local authorities therefore find themselves
confused about tasks and objectives, and there is no proper supervision to help them.426
Additionally, there is a lack of effective coordination and communication amongst the
local departments themselves, where officials have poorly defined responsibilities and
accountabilities; and this may further jeopardise enforcement of national
regulations.427
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Moreover, no sound monitoring mechanism for the law has as yet been fully
established.428 Monitoring and supervision should be a part of the law. Yet the absence
of key monitoring legislation in the current legal framework, such as an administrative
coercion law and an administrative inspection law, only contributes to the weakness of
attempts to impose the law. In addition, the lack of unification and coordination
amongst a jumble of regulations, rules, laws and normative documents is a matter of
serious concern.429 As the earlier discussion addressed, under the ‘sheer complexity’ of
current national legislative system, 430 a number of entities are empowered to
promulgate their own pronouncements. Administrative regulations formulated by local
governments have a great variation in the scopes, standards, administrative procedures
and legal liability they contain.431 The central government’s ability and inclination to
monitor its various agents under this circumstance has been weakened, and has not
been enforced uniformly across sectors.

432

Definition of the accountability of

governments also varies greatly amongst different regions.433 For instance, the same
offence or misconduct may be punishable in one city but not in another. 434
Furthermore, the granting of political and legislative power to local governments
without any independent monitoring mechanism being established naturally leads to
abuse of power at local levels.435 In the field of education, the law establishes no more
than a superficial system of monitoring by stating that ‘an educational supervisory
institution of the people’s government shall supervise compliance with the laws and
regulations in the compulsory education work, the educational and teaching quality as
well as status of balanced development of compulsory education, and shall issue
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supervisory reports to the general public.’ 436 The problem with this clause on
monitoring has been pointed out by Yang: it is that the provision is merely a general
principle which cannot really be put into practice. 437 With the current supervisory
system, the ‘education supervisory institution’ turns out to be a dependent subordinate
body coming under the local education administrative authority itself. 438 The local
People’s Government Inspection Offices, as they are called, together with their
personnel and funding are all under the control of the local educational authorities they
are supposed to monitor.439 In the wider scheme, Inspection Offices in the lower tier
are subject to supervision and evaluation from upper tier offices in a ‘top down’
system. The local initiative is driven by the need to reach certain targets set by the
upper level, tempting the Inspection Offices to provide ‘a rather rosy picture of
progress on the ground’ rather than tackle the local goals of planning educational
improvement. 440 Lack of effective democratic supervision and decision-making
mechanisms at the local level makes it hard for local authorities to act purposively and
guarantee the fulfilment of the public service requirements laid on them.
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of Education in 1991,442 are arguably too outdated to be put into effect now – and this
includes supervision of the treatment of migrant children. Key issues that remain
unaddressed are: how to establish a transparent procedure for admission and enrolment;
how (and through what procedure) to monitor and measure the outcome of compulsory
education for migrant children in both state and migrant schools; who should be
responsible for updated data collection (disaggregated by sex, age and urban/rural
regions, and including literacy attainments, dropout rates and compulsory schooling
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participation in gross and net enrolment ratios); how to establish an effective and
holistic data collection system for migrant children, taking into account their mobility;
and how the local authorities should control the minimum educational standards in
migrant schools?
Furthermore, the absence of a judicial relief mechanism specifically dealing
with redress in the case of children’s rights to education being denied is another
concern. The legal entitlement of ‘the right to compulsory education of school-age
children and adolescents’ in Art. 1 of the 2006 Compulsory Education Law has far less
bite without such a mechanism. At present, there are two administrative remedies for
non-compliance by the authorities: they can be either through a student
petition/complaint system or through an educational administrative review. 443 The
general principle of the student petition system is enshrined in two pieces of legislation.
According to Art. 44 (4) of the Education Law, ‘education receivers shall enjoy the
following rights and interests according to the law’, including being able to ‘bring a
complaint to the relevant department in case of refusal to accept a disciplinary action
of the school; and bringing a complaint or a suit according to the law if the right of
personal safety or property has been infringed upon by the school or teacher’. The Law
on the Promotion of Non-public Schools of China also states that ‘where a non-public
school infringes upon the lawful rights and interests of educatees, the educatees and
their relatives shall have the right to make petition to the administrative department of
education and any relevant departments, and the said department shall handle it
without delay’ (Art. 42). Student complains should be submitted in a written manner to
the relevant educational administrative authorities.444 Yet despite these legal provisions
laying down the general principle of the complaint system, the state has not formulated
a concrete legal procedure, covering such matters as the scope of accepting
applications, jurisdiction, time periods, service and withdrawal, penalties and
enforcement. 445 This means, in practice, that the interests and rights of students,
including migrant pupils, are hardly protected.
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The second remedy is attainable through an educational administrative review
system, promulgated in the 2006 Compulsory Education Law (Art. 51-60). Those who
can be legally liable include the related department of the State Council, local
authorities at or above the county level, the mainstream state schools, organisations
and individuals.446 Administrative corrections and sanctions are the main penalties. For
example, the legal accountability of ‘any of the relevant departments of the State
Council or any of the local people’s governments at all levels’ is laid upon their
guarantee of operating funds enshrined in Chapter VI of the law’ (Art. 51). Where they
fail to enforce these provisions, the State Council or the superior local people’s
governments shall order it to make corrections within a time limit. If the circumstances
are serious, an administrative sanction shall be given to the person directly in charge
and the other persons directly responsible (Art. 51). The liability of local authorities
extends to cases ‘where any of the local people’s governments at the county level or
above fails to formulate and adjust plans on the setup of schools […]’ or ‘to arrange
the compulsory education operating funds in a balanced manner’; and if there is such a
failure, ‘the people’s government at the upper level shall order it make corrections. If
the circumstances are serious, an administrative sanction shall be given to the directly
liable person-in-charge and other directly liable persons’. Moreover, if state schools
refuse to ‘admit [children to] the classes corresponding to the levels of the disabled
school-age children and adolescents who are capable of receiving regular schooling’,
or expel ‘students in violation of the provisions in this law’, or ‘divide classes into key
and non-key ones’, or use ‘textbooks which have not been examined and for which no
approval has been obtained’, these ‘schools shall be ordered to make rectification
within a time limit by the administrative department for education of the people’s
government at the county level’ (Art. 57). If state schools collect illegal fees from
students in violation of state regulations, ‘they shall be ordered by the administrative
department for education of the people’s government at the county level to return such
fees, and the person directly in charge shall be punished according to law (Art. 56)’.
Currently parents or groups of individuals cannot litigate against the authorities or
educational bodies when they fail to act legally or breach their duty of protecting
educational rights. This is mainly because the scope of accepting cases concerning the
right to education has not been legally recognised in either the Administrative
446

Art. 51-60
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Procedure Law of China447 or the Civil Procedure Law of China.448 Thus it is essential
to improve the current student petition system through a more practical and detailed
legal procedure and to develop a special system for dispute litigation and resolution
covering the field of education.

Political accountability and governance

The problems faced by migrant children can be said to reflect in microcosm a system
responding to pressures in a piecemeal way. In order to provide an adequate and sound
public compulsory education for migrant children, an effective normative and
institutional mechanism is needed that sets out their needs and ensures that the
implementation of measures is upheld by strong political commitments with clearly
defined governmental accountabilities at financial, legal and political levels.
Lack of political accountability, aggravated by issues relating to the current
cadre system and local governance, 449 may be one of the main factors currently
working against enforcement of the provisions for ensuring an adequate education for
migrant children.
‘Under a still-centralised political system with extensive expenditure
decentralisation but with little revenue decentralisation’, 450 local authorities have
tended to be more responsive to their higher-tier government policy than they are local
needs. Government at local level remains in the hands of cadres supervised and
selected by upper-level authorities. These officials are more responsive and
accountable to their higher-tier superiors than to meeting the needs of their own local
people. Their tendency to lack genuine commitment to local people (including
‘outsider’ migrant children) is to the detriment of good local governance and causes
447
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selective policy enforcement.451 They avoid taking responsibility for providing public
education for migrant children. These problems are exacerbated by the lack of genuine
free elections at the township levels or above. Although the country began to
experiment with village elections in the mid 1980s and formally promulgated the 1998
Organic Law of the Villagers’ Committees of China,452 the scope of the elections is
still limited, and implementation seems to be hindered by government or party
interference operating under the current authoritarian institutional environment.453 For
example, the Village Committees still work under the leadership of a party committee,
a feature reflecting the one-party system in the country. Research also indicates that
local people tend not to trust the elections: they doubt that their wishes will be
respected because of interference by upper-tier governments, especially by the
township and county authorities, who are not elected, but are appointed by their
higher-tier superiors.454 It does not look as if elections at township level or above will
come about in the near future, given the nature of the current political system.
Furthermore, local accountability for providing education for migrant children
seems to be influenced by biased performance targets. The authorities are appraised
and evaluated by development demands and indicators imposed from above through a
set of specific quotas.455 The performance indicators are ‘characterised by a quite great
451
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emphasis on economic growth, and to a lesser extent social development and party
building’. 456 Although President Hu Jintao, tried to develop new ways offering an
opportunity to correct the performance-appraisal system (and especially focusing on a
green GDP), it was not successful due to ‘opposition from the development-oriented
local leaders and central bureaucrats’.457 Even though the delivery and development of
basic public education is one of the indicators that have to be demonstrated to the
upper-tier officials, the provision of both compulsory and post-compulsory education
for migrant children is not part of the current evaluation process. So the outcome of
providing an adequate education is not related to their indicators and political
promotion, and therefore they lack the incentive to enforce it.
Finally there is the issue of access to information. Government political
accountability places an obligation upon ‘the government, its agencies and public
officials to provide information about their decisions and actions and to justify them to
the public and those … tasked with providing oversight’.458 The public should be given
open access to public information about government agencies, such as internal
performance reviews and the reasons as to why the authorities make the decisions they
do.459 In practice, despite the introduction of a series of national regulations and laws,
information asymmetry is still a major problem in China and the whole area needs to
be improved. An example of poor dissemination of information is the finding of a
recent research survey indicating that around 50 per cent of migrant parents do not
know the ‘Two-exemption and One-Subsidy’ policy, a national scholarship scheme for
rural students.460 If rural parents knew of this policy, some of them might well choose
to stay in their place of origin and benefit from it. More generally, citizens have limited
information and few options for holding service providers or local authorities directly
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accountable in cases of failure to deliver. 461 There are few sound institutional
mechanisms to safeguard their interests. All too often, citizens ‘lack a sense of
empowerment relative to service providers’.

4.3 Conclusions to Chapter 4
This chapter has detailed the main barriers and challenges presented to migrant
children within the current legal, institutional and national education systems – barriers
and challenges that limit the availability, accessibility, acceptability and adaptability of
education for them. The ‘4-A’ scheme, which specifies the content of the right to
education and corresponding state obligations towards children in international law,
has provided a theoretical framework for identifying what the main barriers are that
hinder migrant children who are seeking compulsory education. As is argued
throughout this thesis, the national regulatory framework for migrant children greatly
depends upon an effective national institutional and normative mechanism to ensure
that laws are implemented and upheld by strong political will and clearly defined
government accountabilities at financial, legal and political levels. In general, political
accountability is implemented through ‘regular, free and fair elections’, and also linked
to the division of power across national, state and local levels. 462 These are
accompanied by a balance of executive, legislative and judiciary powers to prevent
abuses. 463 Lack of transparency in policy-making, flaws in legislative and judicial
institutions, and the weakness of political systems and local governance are the main
obstacles to achieving effective accountability.
In the next chapter, the main findings of this thesis are summarized, and some
suggestions for remedying the barriers identified above are discussed. This discussion
will form the conclusion to this study.
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CHAPTER 5: CONCLUSION
5.1 Priorities in a time of change
Since the government introduced the policy of reform and ‘opening-up’ to the world in
1978, China has transformed its economy from a planned system (established by the
state after the model of the Soviet Union) to a thriving market economy. The market
economy has catapulted the Chinese from a subsistence lifestyle, merely meeting
people’s basic living needs, to a complete ‘xiaokang society’ – a ‘society of modest
means’. 1 China has also become a major centre for global investment and labourintensive manufacturing industries, and has created its own economic miracle of
sustained and rapid economic growth.
Nevertheless, the changes have not been without problems. The rapid economic
development and unprecedented urbanisation experienced by China in recent years has
triggered internal migration on a huge scale and this has given rise to a number of
social-economic, legal and political challenges. These challenges include the problem
of ensuring that internal rural migrant children can access proper education –
especially basic compulsory education – on an equal basis in the receiving cities. The
problems and concerns surrounding education for these children are not merely
educational ones: the children and their families meet a number of deeper complex
obstacles embedded in the institutional and normative systems currently prevalent in
China. The ‘small’ problem of making education accessible to them is magnified by
challenges from different aspects of the institutional arrangements, some of which are
intended to help. There are challenges from the national education system and its fiscal
management under the paradigm of decentralisation, from the retention of the hukoubased registration and enrolment system, from the lack of capacity in state schools,
from weak political will, from inequitable funding and from lack of financial, legal and
1

The term ‘xiaokang’ society literally means ‘moderately well-off’, a status less affluent than ‘well off’,
but better than ‘freedom from want’. The concept of ‘xiaokang’ society, initially proposed by the
Chinese leader Deng Xiaoping in 1984, was meant to describe the progress from modernisation in China
and to set up a target per capita gross domestic product (GDP) of US $800 – to be attained by the end of
the twentieth century. Although China has reached the economic goal, the real challenge it now faces in
its pursuit of an overall ‘xiaokang’ society is the promotion of social equality. The meaning of
‘xiaokang’ denotes not only material comfort, but harmonious development in all aspects. See
‘Blueprint for an Overall Xiaokang Society in China’
<http://www.china.org.cn/english/China/50224.htm> accessed 29 December 2012
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political accountabilities. Thus the problems faced by migrant children can be said to
reflect in microcosm a system that is struggling to maintain control and stability at a
time of radical change and is responding to pressures in a piecemeal way. At both
central and local levels the Chinese government faces tremendous challenges. The
state has realised the importance of promoting fairness in education, including equal
access to schooling for migrant children, 2 and has been adjusting its national
regulatory framework and encouraging local authorities to promote both equality and
quality in public schooling. Nevertheless, in the context of rapidly accelerating
urbanisation and social transformation, it is far from easy to deliver efficient public
services, including public education, or to be rapidly responsive to the actual
circumstances and needs of migrant children and be flexible enough to accommodate
their high mobility.
From a broader perspective, the essential point of tension is how to strike a
balance between economic growth and equitable social development. Since the
beginning of the twenty-first century, the Communist Party of China (CPC) and the
State Council have started to prioritise certain social development areas, including
developing the rural regions and promoting poverty reduction in the central and
western regions.3 As of 2012, governments at all levels have increased spending on
science, technology, education, culture, health and sports programmes with a total
budget reaching 2.82 trillion Yuan for ‘developing social services and promoting
balanced economic and social development’ at the national level. 4 Over 30 million
rural boarding school students have been exempted from accommodation expenses,
and 12.28 million of them, from rural families in the central and western regions have
been receiving living allowances.5 The focus is on sustainability and the environment,
and there is emphasis too on education and on strengthening democracy and the
2
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Improving
the
People’s
Wellbeing
and
Making
Innovations
in
Management’
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February 2013
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2013
4

‘Report on the Work of the Government (2012)’
<http://english.gov.cn/official/2012-03/15/content_2092737_3.htm> accessed 20 February 2013
5

Ibid.

258

Chinese legal system. 6 In 2001, as part of its overall strategy to encourage
industrialisation and urbanisation, the Central Committee of the Communist Party of
China announced, at the Conference on Economic Affairs, that the migration of rural
labourers to the cities in search of employment met the needs of urban-rural and
economic development and the requirements of the market economy. National policies,
they said, should no longer be restrictive and discriminatory, but should be adapted to
accommodate this phenomenon.7 As a result, national policies on rural labourers have
changed substantially, shifting from control and restriction to active encouragement of
migration and attempts to create a favourable employment environment for internal
rural migrant workers.8 In its Tenth Five-Year Plan for National Economic and Social
Development (2001-2005)9 the central government decided to increase the degree of
urbanisation, to transfer ‘surplus’ rural peasants to urban areas (establishing a
mechanism for an orderly flow), to reform the hukou system, 10 and to remove
unreasonable restrictions on internal migration. 11 In 2002, the principle of ‘fair
treatment, reasonable guidance, sound management and better service’ was established
to eliminate unreasonable institutions and policies impeding the process of
urbanisation and to provide guidance on how to achieve rational and orderly internal
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Inequality in China, Chinese and Canadian Perspectives (University of Ottawa Press 2009) 109-113
8
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migration.12 In 2003 a new paradigm, ‘the Scientific Strategy of Development’ (ke xue
fa zhan guan), was adopted.13 It called for ‘comprehensive, coordinated, sustainable
development and a people-centred approach to development’. 14 This policy, as
Fewsmith observes, ‘aims to correct the presumed overemphasis on the pursuit of
increases in gross domestic product, which encourages the generation of false figures
and dubious construction projects along with neglect for the social needs and welfare
of those left behind in the poor regions in China’.15 In the same year the issue of equal
treatment of migrant workers16 was brought up in the State Council Forwarding the
Notice on Providing Administrative Services to Internal Migrant Workers (the No. 1
Central Government Document). 17 This stressed that unfair restrictions on rural
labourers seeking work in urban areas should be abolished, that their occupational
health and safety environment should be improved and that their children should
receive education of the same quality as that enjoyed by their city-born peers. Most
importantly, in 2004, China expressly stated in its Constitution that ‘the State respects
and safeguards human rights’. 18 In the same year the state alleviated or waived
agricultural taxes in some provinces and in 2006 it abolished agricultural taxes
nationally.19 In 2005, a fund guarantee mechanism for rural compulsory education was
established, in which expenditure on rural education (including teacher’s salaries, non-
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personnel expenditure, capital expenditure and student assistance) would be shared
between the central government and the local authorities.20 In 2006, a new paradigm
for the educational system was introduced by the Hu-Wen leadership. This moved
away from the market-driven approach to a more welfare-based conception. Rural
students were exempted from paying fees for compulsory education in western China;
and this exemption was extended to central and eastern regions in 2007 and to all
urban areas in 2008.21 In 2009 the Central Treasury allocated 58.7 billion RMB as a
special fund for the promotion of compulsory education in rural areas. 22 The state
exempted 130 million rural students from a whole range of fees and from textbook
charges for compulsory education, and promised living expense subsidies to 11 million
boarders from poor rural families in central and western China at the rate of 500 yuan
per year for each elementary school student and 750 yuan per year for each junior high
school student.23 In 2012, the importance of providing education for migrant children
and integrating rural migrant workers into urban public services was articulated in the
2012 Government Work Report. 24 The central regulation aimed at improving equal
access to post-compulsory education for migrant children in receiving cities suggests
that the problem should be tackled at local levels from 2012.25
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5.2 Main findings
This review of recent reforms suggests that the Chinese government is gradually
making positive progress towards improving the social welfare of marginalised people
like migrant workers and their children and furthering their chances of development.
Despite this, problems remain. Although the current legal and regulatory framework
for education in China is broadly sufficient to ensure reasonable compulsory schooling
for children in their home districts, there has been a failure to provide for a great many
children from migrant families. Many of them are still excluded from receiving quality
education on an equal basis in the cities they move to. It seems that the existing
institutional arrangements and administrative structures have not created a sound basis
for appropriate incentives and capacities amongst local authorities and state schools to
implement national regulations and laws and make them work in practice. This thesis
argues that the Chinese national regulatory framework (and its international human
rights treaty obligations) for migrant children depend very strongly on there being an
effective national institutional and normative mechanism to ensure they are
implemented and upheld by strong political will and clearly defined government
accountabilities at financial, legal and political levels. Inadequate institutional and
normative arrangements may be holding back local enforcement of measures to
improve these children’s educational opportunities. There is a huge variation in
governance between regions and this divergent local enforcement can also work
against migrant children.
The aim of this section is to draw together the key findings examined in the
main chapters and to bring out the most important factors still denying migrant
children fair educational opportunities. Significant factors include: whether state
schools in the receiving cities have the capacity to absorb more pupils; lack of
financial, legal and political accountabilities; and retention of the hukou-based
registration and enrolment system. The implications of these are all summarised below.

5.2.1 The capacities of state schools: educational inequality through
unbalanced resource distribution and lack of political will
As explained in Chapter 4, the south coastal receiving cities like Guangzhou,
Dongguan and Shenzhen in Guangdong province have to cope with a massive influx of
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internal migration. The priority task for the local authorities there is to increase
efficiency and enlarge the capacity of the local state schools to take on additional
pupils. The latest census in China reveals that Guangdong province now has the largest
population of all the provinces in the country.26 It is still the most popular destination
for continuing internal migration.
In Beijing and Shanghai, two other cities that immigrants choose to move to,
there are rather different concerns. The major concerns here are not so much to do with
the issue of school capacities, but centre around educational inequality. The reason for
this is that the birth rate in China has steadily decreased due to effective enforcement
of the One Child policy.27 Thus, with a dwindling local intake, state schools in these
regions should have sufficient spaces for migrant children. Additionally, studying
abroad has become popular, since many urban parents believe that obtaining an
academic degree from the West could provide a better future for their children. It is
estimated that more than 1.2 million Chinese students have left to study abroad since
1978 – making China the largest source country of international students in the
world.28 In particular, the exodus of students under 18 – the so-called ‘little overseas
students’ (xiao liu xue sheng) – has become a nationwide phenomenon.29 In its 2012
Annual Census, the Independent Schools Council of Britain found that students from
mainland China and Hong Kong made up 37 per cent of non-British pupils enrolled in
the UK’s independent schools (compared to only 34.3 per cent from Europe).30 All this
means that local state schools in a city like Beijing should have sufficient educational
resources and sufficient capacity to enrol migrant pupils.
Migrant pupils nevertheless get a raw deal. Educational inequality arises from
unfair resource distribution. Schools in the city centre benefit at the expense of those in
26
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the surrounding fringe, while so-called ‘key schools’ get more resources than ‘non-key
schools’, and there is disparity even between ‘key classes’ and ‘non-key classes’.
Registered urban residents, and particular higher income groups have better
opportunities to access key schools in cities than do ‘outsiders’.31 As shown in Chapter
4, the monopolisation of high quality public educational resources by the schools and
classes for existing urban residents turns the prospects of fair education for migrant
children into a pipe dream. Although the law formally encourages a reduction in interschool and intra-school disparities by forbidding streaming into key schools and key
classes at compulsory school level,32 key schools continue to be built and to function.
They have better infrastructures and stronger teaching teams than normal state schools
and deliver higher quality education and services. Children in key schools enjoy better
resourcing and consequently stand a better chance of being enrolled into the more
prestigious universities when they come to future studies. Migrant children are
marginalised and excluded from this resourcing because key schools in the cities do
not enrol them: migrant children can only attend the normal state schools in their
localities.
Chapter 4 also showed that the local authorities’ commitment to provide for
migrant children fairly and equally depends a great deal on the political will of the
particular local government they fall under. In practice, the local authorities in
Shanghai, Tianjing, Dalian and Fujian, for example, are in the vanguard in providing
free compulsory education for migrant children.33 Not only are these cities financial
strong, but they are willing to improve the educational opportunities for migrant
students and bear the extra costs.34

5.2.2 The accountability issue
The availability, acceptability, accessibility and adaptability of education cannot be
understood properly without identifying in what ways governments at both central and
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local levels are accountable. At present there is an absence of clear financial, legal and
political accountabilities, and no independent supervision mechanisms to press them
home. This may be one of the main reasons why the law regarding the provision of
compulsory education for migrant children is not being properly enforced.

Inequitable funding

Despite positive efforts made by the central government at the national regulatory level,
there is weak local enforcement of reforms in the education system on behalf of
migrant children. In many places the practice of levying illegal fees continues; all sorts
of credentials are demanded; and there are high drop-out rates. This situation may
partly be explained by local reluctance to take financial responsibility, given the
constraints and unreasonable pressures currently imposed on the county and district
authorities.
As explained in chapter 4, the financial and administrative mechanism for
education in China has been decentralised at the county level, as was legally affirmed
in the 1995 Education Law35 and the 2006 Compulsory Education Law.36 The county
and district authorities now face the quite heavy financial obligation of providing
compulsory schooling for migrant students without being allocated sufficient funds to
achieve this. Under the urban and rural segmented household registration system, the
funding allocated is based on the number of school-aged children permanently
registered within their own hukou administrative areas. Even when migrant children
leave their places of origin, the funding for them is still located in the places where
they have their hukou. It is far from easy to transfer funding from the exodus regions to
the receiving cities, due to the perpetual mobility of the migrant population,
uncertainty as to their numbers and whereabouts, and the difficulties involved in
tracking institutional arrangements. The more migrant pupils there are in a receiving
city, the greater the financial burden it bears. So extending education to these children
causes an extra fiscal problem for local authorities in the receiving regions; and certain
hard-pressed regions find it especially difficult to cope. Naturally some of them feel
reluctant to take on more burdens without any real incentive. Moreover, in its legal
35
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provisions, the 2006 Compulsory Education Law concerning migrant children and
their compulsory education (Art. 12) does not articulate which level of local authority
should be responsible for funding these children under the five-tier administrative
system of government. In practice, it is assumed that the responsibility should be
passed on to the county/district authorities in the receiving cities, since they are the
main providers of local public services and goods.
The decentralised education mechanism has deepened regional and rural-urban
disparities, and has also intensified the gap between the rich and the poor.37 Since the
mid 1980s, when decentralisation began, new resources have been mobilised to
support education in general, but regional disparities in school funding have been
much exacerbated. The poor rural communities are in a very weak position and it is a
great strain for them to provide high quality public education: they lag considerably
behind their urban counterparts. Indeed, paradoxically, the lack of good educational
provision in rural areas is one of the things that has induced migration to the cities:
parents hope their children will find higher quality education there.
In order to improve the problematic financial situation at local level, authorities
at the higher county levels – especially the municipal, provincial and central ones –
should take their share in covering the cost of providing compulsory education for
migrant children. Since they accept that, by its nature, compulsory education is ‘a
cross-regional/provincial quasi public good’, 38 it seems quite unreasonable to leave
37
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sole obligation to the localities. Without the establishment of a sound and effective
financial mechanism in which central, provincial and municipal authorities all take
responsibility, there can be little hope of achieving high quality education for migrant
children.

Legal accountability and the supervision mechanism

In a country as large as China, a fully centralised system would be impossible, and
currently there is a policy of decentralisation.39 Legislative power is therefore devolved
to the People’s Congresses or their standing committees in the provinces, autonomous
regions and municipalities. Enforcement of national legislation and national
regulations depends on the actions and promulgations made at the local levels in
accordance with the ‘spirit’ of central directives. Because of uneven socio-economic
development in the localities, riders like ‘in light of the specific conditions and actual
needs of their respective administrative areas’ are often appended to national laws and
regulations. However, such flexibility leaves room for startlingly different
interpretations at local levels, and this may be made worse by ambiguous provisions in
the laws themselves. The failure of central government to provide practical guidance
may further weaken local compliance with what has been decreed. Art. 12, para. 2 of
the 2006 Compulsory Education Law is the only legal foundation requiring the
provision of compulsory education for migrant pupils. It states that ‘the local people's
government shall provide him/her [migrant children] with equal conditions for
receiving compulsory education’. The ambiguity of this paragraph leaves room for
local authorities to pursue their own policies.
Points that need further clarifying include the following:


Which level of local government should be responsible for providing compulsory
education for migrant children in their receiving cities – district, municipal or
provincial?



Who should be financially and legally accountable?



What does ‘equal conditions’ actually mean?



How are these ‘equal conditions’ to be achieved in practice?

39
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Does the provision mean that equal conditions should obtain during the admission
process, or after a child’s admission to a school or, both?



Are the local curricula and text books to be non-biased and objective, recognising
rural peasants and marginalised/disadvantaged people?



Is provision for migrant children with disabilities required?



How can Art.12, para. 2 be practically enforced?



What are the criteria/indicators to show that the legal requirement is being met?
Further pertinent questions at local level include these:



Are the local state schools able to adapt to meet the specific needs of migrant
pupils?



In existing privately-run schools for migrant children, what are the minimum
establishment requirements (numbers of text books, methods of instruction, Health
& Safety standards in the teaching blocks and in surrounding areas, teaching
quality, curricula, etc.)?



What central guidelines are there for the regulation, management and supervision
of these schools by local authorities?



What monitoring system is there?



In a case of poor performance by local governments and state schools, what are the
remedies for migrant children and their parents?
These essential considerations are at present left to local authorities to answer

and respond to in ways that suit local conditions and circumstances. UNESCO
correctly points out that, once made, such policies in China are, in reality, ‘open to
varying interpretations; and provinces (especially those remote from Beijing), lacking
practical guidance from the central government, tend to make decisions based on
pragmatism and local perspectives and priorities, leading to uneven impact’.40
The monitoring and supervision of compulsory education is addressed in Art. 8
of the 2006 Compulsory Education Law. After stating that ‘under the leadership of the
State Council, local authorities shall assume responsibilities for compulsory education
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and it shall be administrated at different levels, mainly at county level’, this article
stipulates that ‘an education supervisory institution of the People's Government shall
supervise the compliance with the laws and regulations in the compulsory education
work, the educational and teaching quality as well as the status of balanced
development of compulsory education, and shall issue supervisory reports to the
general public’.41 The problem with the current supervisory system, however, is that
the ‘education supervisory institution’, turns out to be a dependent subordinate body
coming under the local education administrative authority itself.42 The local People’s
Government Inspection Offices, as they are called, together with their personnel and
funding are all under the control of the local educational authorities they are supposed
to monitor. 43
In the wider scheme, Inspection Offices in the lower tier are subject to
supervision and evaluation from upper tier offices in a ‘top down’ system. The local
initiative is driven by the need to reach certain targets set by the upper level, tempting
the Inspection Offices to provide ‘a rather rosy picture of progress on the ground’
rather than tackle the local goals of planning educational improvement. 44 Lack of
effective democratic supervision and decision-making mechanisms at the local level
makes it hard for local authorities to act purposively and guarantee the fulfilment of
the public service requirements laid on them.45
There are also problems in obtaining reliable and accurate data from local
authorities, who tend not to make information available to the public in a timely
manner.46
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Political accountability and governance
The cadre management system

The problems are exacerbated by the cadre management system, with officials
appointed from above, in a tight system of hierarchical personnel control. The current
cadre management system is regarded as the institutional root cause of selective policy
enforcement. 47 It results in a lack of genuine accountability to local people, and a
tendency to stray from good governance. Accountability for providing education for
migrant children is thus avoided.
China is highly unusual in the extent of its reliance on a regional decentralised
system to deal with the practical application of both economic and political aims. The
multiple functions of county authorities take on great importance under this system of
decentralisation and the market economy that goes with it. The county authorities act
not only as special agents amongst the upper-tier governments (mainly central and
provincial authorities) but also represent and protect their own local interests,
promoting priority projects for their local communities. County authorities have
traditionally been the main providers for local public services and goods, including
basic education, health care and infrastructure building. Yet, as a single-party state,
China is not politically decentralised. Control of local officials and personnel, who are
selected and appointed by the higher-tier authorities has remained in full force, and
there is continued political centralisation. 48 Under this political system, regional
officials at all levels are more responsive and accountable to their high-tier superiors
than to meeting the needs of their own local people. Local authorities have no
institutionalised rights to participate in central decision-making procedures either, nor
are there any genuine free elections at township levels or above. Officially, village
elections were legally instituted in the 1998 Organic Law of the Villagers’ Committees
of China49 and this at first brought hope that change could be initiated at other local
47
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levels. But the scope of these elections is still very limited, and implementation seems
often to be hindered by government or party interference.50 ‘Voting with hands’ still
seems an unrealistic possibility in China, since free elections do not take place at
township level or above.51 Given the nature of the current political system, it would not
appear that such elections will come about in the near future. Management will
therefore remain in the hands of cadres supervised by upper-level authorities, lacking
incentives to serve local people, and not accountable to them.

Development demands

Furthermore, due to the particular growth-driven economic development strategy
adopted in China, the performance of officials at all administrative levels is evaluated
by development demands or indicators imposed from above which are largely
economic in nature. The indicators are normally to do with how far local economic
targets have been met – targets such as the amount of revenue collected and the
locality’s revenue contribution to the higher tier of government; the amount of foreign
investment attraction; and annual growth as measured in local GDP.52 For officials,
achieving these targets established by higher-tier authorities is necessary for their
future political promotion.
Although the delivery and development of public services, including
compulsory education, is one of the indicators that have to be demonstrated to the
upper-tier officials, the provision of both compulsory and post-compulsory education
for migrant children is not part of the evaluation process. This fact may also be the
hidden reason why the local authorities in receiving cities have such little incentive to
integrate migrant children into the local state education system. Whether the outcome
of educating them is achievable or not is not related to their targets and indicators (and
political promotion).
50
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Information asymmetry is an additional issue of concern. Limited access to
relevant information regarding local public services, including education and that the
institutional mechanisms to safeguard children’s interests, has not been sufficiently
developed. For example, local migrant parents lack information about school
enrolment policies, school enrolment procedures, fees and national educational policies
in general.

A new outlook?

Since Xi has become the new leader in China, hopes for more political openness have
been raised. There seems to be a willingness to make local cadres more accountable to
their local constituents.53 In the latest Central Committee of the Communist Party of
China (CPC) 18th Party Congress meeting, held in late 2012 in Beijing, it was stated
that strengthening social development is an important guarantee for maintaining social
harmony and stability.54 Education, as the ‘cornerstone of national renewal and social
progress’, was given high priority,55 and a specific resolve was made that the state
should ensure that children of migrant workers in cities have equal access to
education. 56 Moreover, the idea of ‘safeguarding social fairness and justice’ was
emphasised.57 Hu Jintao’s report states that the state should ‘step up efforts to develop
institutions that are vital to ensuring social fairness and justice’, and that it should
‘establish in due course a system for guaranteeing fairness in society featuring, among
other things, equal rights, equal opportunities and fair rules for all’.58
It seems that the state is attempting to strike a balance between economic
efficiency and social equality. Yet it still needs to make more far-reaching political
53
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reforms in the long term, including the introduction of free, competitive elections, the
cadre management system and wider political participation.

5.2.3 The hukou-based enrolment and registration system
As emphasised in chapter 4, the hukou-orientated enrolment and registration system
has created deep-rooted institutional barriers preventing migrant children from gaining
full access to compulsory education in their receiving cities. Despite their entitlement
to compulsory education promulgated in Art. 12, para. 2 of the 2006 Compulsory
Education Law, the requirement that all students should attend state schools for
compulsory education ‘near their permanent residences’ (Art. 12, para.1) has
inevitably posed entry barriers for these pupils who have moved away to the cities.59 It
is the fact that the enrolment system is based on the household registration system that
causes discriminatory treatment. Although this is a way of keeping local school-aged
children from selecting schools outside their local jurisdiction, it is counterproductive
when it comes to migrant pupils who have settled elsewhere. It excludes them from
enjoying educational resources equal to those of their urban peers in the cities where
they now reside.

5.3 Conclusion
Limits on the capacities of state schools, problems associated with financial, legal and
political accountabilities and a hukou-orientated registration system all work against
the proper implementation of laws and regulations intended to ensure that migrant
children receive the education to which they are entitled. In the receiving cities, these
factors raise barriers to achieving the availability, accessibility, acceptability and
adaptability of education these children need. This is why, despite a relatively sound
national legal and regulatory environment, local enforcement is inconsistent and
patchy. Because of this uneven enforcement, the present research has presented
different examples of practice – in Beijing, in Shanghai and in Guangdong – to
illustrate differing local approaches.
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5.4 Implications
In this section some suggestions are made for tackling the problems internal migrant
children face in gaining access to the education they deserve. The suggestions should
be understood within a framework of improving the five ‘As’: Availability,
Accessibility, Acceptability, Adaptability and also Accountability. Overall, there needs
to be a strong long-term political commitment, putting social development at the centre
of the government’s political strategies. A ‘go-it-alone’ approach will not solve the
problems migrant children currently face and there is a real risk that a whole future
generation of Chinese children will grow up to be second-class citizens.

(1) Financial commitment

Financial responsibilities for funding migrant children and their compulsory schooling
in the receiving cities should be clearly defined at all governmental levels – central,
provincial, municipal, district and county. Since, with decentralisation, financing and
the provision of compulsory education have been passed down to the county and
district authorities, the incentive to fund education for migrant children has been
considerably weakened. Authorities at the higher county levels – especially the
municipal, provincial and central ones – should take their share in covering the costs.
More specifically, where there is migration between provinces, the state should
shoulder its responsibility for funding the migrant children, and arrange for costs to be
shared between provincial, municipal and lower authorities. 60 Central government
needs to establish a special transfer payment fund system to those provinces that
receive large influxes of migrants. This would to ease the financial burden borne by the
lower-level authorities. Where there is intra-provincial migration, provincial
governments should retain the main financial responsibility,61 As, for example, when
children migrate from Guangdong to Dongguan within Duangdong province. For those
migrating only within the confines of a city, the municipal and district or county
authorities should share their mutual obligations.62
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Education’

Crucially, in order to solve the problem of inadequate educational funding, the
allocation mechanism must be made more transparent at each level.63 Additionally the
government should continue to implement current national educational policies aimed
at reducing the disparity between rural and urban areas, especially in socio-economic
development and welfare provisions, and it should reduce the negative impact of the
hukou system on disadvantaged migrant children.

(2) Legal commitment

China has undergone a dramatic social, political and economic transformation. and its
legal framework is consequently having to resolve a range of problems which all press
for attention at the same time. Currently Chinese judicial procedure is struggling to
keep up with fast-changing socio-economic circumstances and to manage to cope with
the complexity of the educational system. The state ought to provide a systematic legal
mechanism to help migrant children get access to quality education on a fair and nondiscriminatory basis. What is needed is not merely activity, but a pragmatic solidarity
with a fair legal commitment, 64 because migrant populations and migrant children
‘hunger and thirst for a just system that rightfully responds to their contributions and
values the dignity of their lives’.65 Such a fair legal commitment should be transformed
into specific national legislation for protecting migrant children. This should not only
recognise that they are a group who need a real legal commitment as the first step in
helping them complete their compulsory education, but also identify a clear duty on
each agent – that is, the state, the local governments, the parents and both state schools
and the dedicated schools for migrant children run privately. A specialised court for
education law is needed to resolve administrative, civil and other cases arising from
the infringement of children’s rights to education.66 Aside from judicial enforcement
mechanisms, a systemic approach with a range of policies and programmes should be
63

Chang Hongxiao, ‘Can a New Education Law Save China?’
<http://english.caijing.com.cn/2004-10-18/100043139.html> accessed 28 January 2013
64

Jonathan Hursh, ‘China’s Moving Population’
<http://www.mrn-china.org/site/index.php?option=com_content&view=article&id=337%3Achinasmoving-population&catid=77%3Anews-articles&Itemid=94&lang=en> accessed 13 December 2012
65

Ibid.

66

Zhang Yiqing, ‘Constitutional Protection and Judicial Relief for the Right to Education of Chinese
Citizens’ (2011) Study on the Worldwide Constitutional Law III
<http://article.chinalawinfo.com/Article_Detail.asp?ArticleID=64707 > accessed 12 March 2013

275

designed and adopted to tackle discrimination by the state against domestic migrants
and their children.

(3) Political commitment

The current civil service and cadre management system should be reformed. This was
affirmed at the latest meeting of the National Congress of the Communist Party of
China. There it was urged that the country should ‘fully and strictly implement the
principle of selecting officials in a democratic, open, competitive and merits-based
way’, make ‘management more democratic’, ‘improve the way of selecting officials
through competition’, and ‘increase public trust in the selection and appointment of
officials.’ 67 But the personnel management system needs also to be enhanced by a
move away from the current growth-oriented development strategy that imposes policy
burdens and various mandates for development from the central government.
Performance in public service delivery, including basic education, is determined not
only by the financial system but just as much by the associated structure of incentives
at all levels of local governments. Rather than solely targeting local economic growth,
the central and local authorities should redirect their focus to providing and improving
public goods and services that can promote economic growth in the long term.68 Since
the outcome of providing an adequate education for migrant children is not related to
current indicators and the political promotion of local officials (so that they lack the
incentive to promote it), a more balanced set of performance indicators promoting
equity and quality in public services delivery, including compulsory education for
marginalised migrant children, should be introduced as a sound foundation to
strengthen political accountability at the sub-national level. As Tao correctly points out,
‘only when unreasonable policy burdens are downgraded and cadre evaluation criteria
are reoriented to providing public goods that are more closely related to local needs
can the conditions for downsizing excessive local bureaucracies be created and the role
of healthy regional competition be strengthened to contain local misbehaviour’. 69
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As for migrant workers, they have contributed in their millions to China’s
economic development; so their social and political rights, including their rights to
vote in cities, should be ensured and protected. Urban social assistance, urban housing
subsidies through locally funded public housing schemes, and ‘the Minimum
Livelihood Guarantee Scheme’ (all currently only available to urban permanent
residents) should be equally extended to cover rural migrants. 70 The role of trade
unions should also be enhanced to help them with various work-related matters,
including information dissemination to raise their consciousness of labour rights.
Wider public participation should be extended to migrant workers when the local
governments select deputies so that they can raise their own voices. This last proposal
was recently raised at the meeting of the National Congress of the CPC, which
resolved that it should increase the ‘proportion of community-level deputies to
People’s Congress, particularly those elected from among workers, farmers and
intellectuals’, while reducing the proportion of deputies among leading party and
government officials. This resolution was in late 2012, when the state wanted to
achieve its commitment to promote people’s democracy as part of the programme of
national political reform. 71 Furthermore, given current concerns about information
asymmetry, governments at both national and local levels should promote transparency
and actively disseminate information to raise public awareness on matters such as
government regulations, public resources allocation for education, standards,
administrative procedures and fees. All in all, the state should continue to strengthen
its transparency, participation and accountability to foster good governance at both
national and local levels.
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(4) Reform the hukou-orientated enrolment system

Since an increasing number of migrant children need to attend city state schools, the
institutional arrangements based on the hukou are no longer compatible with actual
social development. The relevant levels of local governments should adopt an
enrolment system based on where the migrant children actually live, instead of
continuing with the outdated hukou-based registration system. This means integrating
the enrolment of migrant children into the established enrolment system for city-born
children. Local governments should include consideration of migrant children in their
overall education planning, and in their evaluation and monitoring systems.

(5) Establish a special funding mechanism for privately-run migrant schools in
accordance with the minimum standards set up by the local authorities

Since the coastal receiving cities face tremendous practical difficulties as increasing
numbers of migrants pour in every year, they do not have the capacity to enrol all
migrant children in their local state schools, and this must be recognised. Even if new
schools were established, the coastal cities would still not be able to meet the demand
from the influx of these children in the short term. In the absence of official provision,
migrant schools do accommodate the different needs of incoming migrant parents,
their children and the city authorities. Hence local governments should put a real
investment into migrant schools and establish minimum standards to help them.

(6) Promote a variety of educational opportunities for migrant children

It is estimated that, with the development of urbanisation, the Chinese urban
population will expand from 572 million in 2005 to 926 million in 2025.72 Since public
resources for state schools cannot accommodate the increasing numbers of migrant
children and reform of the institutional and systematic barriers cannot be achieved at
once, various forms of alternative educational opportunities, such as information
training courses provided by non-profit organisations in community centres and
vocational education, should be provided collaboratively by the government, non-
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profit-making organisations (including donors outside China) 73 and the private
sector.74 Such a collaboration, across different spheres of interest, is crucial for backing
strong and large-scale programmes.75 In practice, the community centres established
by NGOs have already met with approval as an efficient supplementary approach for
offering services to migrant children and their parents. For example, Compassion for
Migrant Children (an NGO) has established model Migrant Community Learning
Centres, which ‘as a framework, provide the stability within which migrant families
can build the intangible aspects that make a community thrive and mature’.76 Three
pillar programmes, Life-Vocational Skills, an After-School Programme and Teacher
Training, are provided in these centres.77 There, over time, migrant children can grow
in their understanding of healthy interpersonal relationships, teamwork and the values
of honesty, respect and love. Compassion for Migrant Children believes that ‘its efforts
of valuing each member of the Chinese Society may play a small role in encouraging
the state to place greater value on its citizens’ and ‘there is room for a brighter future
around the corner.’ 78 Furthermore, extracurricular activities can also improve the
adaptability of migrant children to the city environment. 79 Local authorities should
build more public facilities, such as recreation centres, parks, and public sport facilities,
near migrant neighbourhoods. This would create more interaction time for migrant
children and their parents and communities.
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(7) Promote values of diversity, tolerance and friendship

Since ‘education can be a means to retain or eliminate inequality’,80 promotion of the
values of diversity, tolerance and friendship is vital for raising awareness of social
prejudice and tackling discrimination. The values should be promoted through
educational curricula in schools. They are especially needed to protect and assimilate
vulnerable people in society, such as rural migrant workers and their children and
people from ethnic minorities.
One of the aims of education emphasised in the UN Convention of the Rights
of the Child is the ‘preparation of the child for responsible life in a free society in the
spirit of understanding, peace, tolerance, equality of sexes and friendship …’. 81
Ultimately education is not merely about the acquisition of information and knowledge
but should ‘empower the child by developing ... his or her human dignity, self-esteem
and self confidence’. 82 Thus ‘education in this context goes far beyond formal
schooling to embrace the broad range of life experience and learning processes which
enable children to develop their personalities, talents and ability and to live a full and
satisfying life within society.’83 It could reasonably be argued that the current aim of
education stipulated in the 1995 Educational Law is too superficial and should be
revised – as soon as possible. The government should adjust its educational
expectations, moving away from ‘education among education receivers in patriotism,
collectivism and socialism as well as in ideals, ethics, discipline, legality, national
defence and ethnic unity’84 and directing the focus towards the promotion of diversity,
tolerance and friendship. With these values instilled in them, young people can start to
understand that rural migrant children and migrant workers are not ill-mannered,
poorly educated, low quality (di shu zhi) ‘rural peasants’ or ‘labourers’ or ‘rural
migrant workers’, but are worthwhile individuals with similar aspirations to others in
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the city, though their lives have been caught in the complex institutional arrangements
and systemic barriers of modern China. Imparting these values to children is especially
important in the country’s present stage of development.

(8) Adapt schooling to the needs of migrant children

Migrant children have needs that challenge the current teaching system in state schools.
Education providers, including schools and teachers, should be more responsive to the
needs of migrant children, especially after they have been enrolled. Their backgrounds
are diverse and, because they have moved around, they may have had various study
experiences in different schools. This creates many practical problems for teachers:
how can they carry on the children’s education at the right level? In addition, what
kind of education should the state schools actually provide for them? The law requires
the receiving regions to provide ‘equal conditions’ for migrant children, but since their
lives and academic backgrounds have been so disrupted, what the government should
really do is hear what the children themselves have to say about their needs. In order to
meet the best needs of migrant children in receiving cities, a child-centred approach
would be more effective than a programme imposed from the official point of view.
Furthermore, qualified teacher are especially important to help meet the special
challenges of educating migrant children in state schools. The provision of more
adequate preparation and appropriate training for teachers, education administrators
and principals seems essential.

(9) Offer and develop home support to migrant children

Owing to their long working hours and poor educational background, most migrant
parents are not able to put much emphasis on meaningful communication and seeing to
the personal development of their children. Having such little emotional support from
their parents makes the lives of migrant children – often subject to discrimination and
social exclusion in their host cities – even harder. A survey conducted on 625 migrant
children in ten schools in Shanghai showed that a good parent-child relationship, with
‘parent-child tender loving exchange and companionship’ and ‘genuine harmonious
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displays of love, respect and understanding’,85 significantly influenced the well-being
of migrant children and how they felt about themselves.86 Given their marginal status
in urban cities, a close parent-child relationship is particularly important to migrant
children because these children face migration-related adjustment on top of the normal
strains of development. They require full support from their parents to help them
resolve the various difficulties and stresses they are under. 87 So parental support is
necessary to ‘sustain resilience and minimise vulnerability’.88 This opinion is backed
up by the research conducted by Wu, Tsang and Ming who have drawn upon a sample
of 806 migrant children in Beijing, and show that positive family support has ‘a
significant direct effect’ on children’s academic attainment, and also reduces drop-out
rates.89 Migrant children who receive more family support ‘may be pressed to put more
effort into their studies and encouraged to stay at schools in order not to disappoint
their parents and fall short of familial expectations’.90 In an interview, Wang, Trustee
of the Maple Women’s Psychological Counselling Centre in Beijing, emphasised how
important home support is for migrant children in practice. The issue is neglected by
the public and the government, but her organisation has helped migrant families in
Beijing carry out home education on a daily basis.91
Wang explained that migrant workers rarely spend time with their children and
do not know how to raise them properly. Most migrant parents regard the provision of
material necessities for their children as the most important thing for their development.
However, she emphasised that if migrant children fail to make good academic progress,
their parents do not talk things over with them; rather, they think the proper approach
is to give them a beating. Research conducted by Wang’s organisation found that in
85
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Guang Dong Province, 90 per cent of parents, including migrant parents, employ
corporal punishment to discipline their children. In addition to their using corporal
punishment, Wang pointed out, migrant parents often fail to realise their own major
responsibilities for parenting their children: they rely on schools to do it. Home support,
Wang stressed, cannot be replaced by formal schooling, because they are two different
but complementary approaches – both important to the migrant children. Home
support and the fundamental care and teaching given by parents are crucial to the
development of children’s personalities and psychological status.
Owing to the absence of home support in most migrant families, some migrant
children turn to juvenile delinquency. Research has been done on the incidence of
juvenile delinquency amongst migrant children, in particular by the Centre for Juvenile
Legal Aid and Research, District Court of Feng Tai with the Feng Tai Communist
Youth League. This research concentrates on the Chang Yang, Hai Dian and Feng Tai
Districts on the rural-urban fringe of Beijing, 60 per cent of whose population is
composed of migrant workers.92 In these three districts, an equivalent 60 per cent of
the total number of juvenile court cases concerned migrant children. 93 In Shanghai
there is concern about a delinquency problem too: according to the Educational
Committee of Shanghai, 80 per cent of the total number of juvenile court cases, over a
period, were hearings on migrant children, especially those who had just finished their
junior high school education.94 These children, whose plight is described as one of
‘three lacks’ (lack of education, lack of jobs, and lack of being supervised), have
become threats to security and social stability.95 Similarly, between 2006 and 2008, the
High Court of Beijing conducted research in these three districts on juvenile
delinquency amongst the second generation of migrants. This showed that the total
number of juvenile delinquency cases involving migrant children had gradually
increased each year since 2006. This piece of research also reviewed a randomly
92
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selected sample of one hundred migrant children to show the different types of crime
committed. The most common offences by migrant delinquents were: pillage (30 per
cent), intentional injury (28 per cent), robbery (17 per cent), rape (9 per cent),
provocation (6 per cent), and destroying public power systems (3 per cent).96 Analysis
of the sample of 100 migrant children also included a breakdown by age: there were
only six migrant delinquents between the ages of 14 and 16 and the remaining 94
children were all between 16 and 18, the average age for high school education in
China. However, only 16 of the 100 children attended junior or senior or vocational
high schools: 25 children were not in education or work; 51 children worked as
migrant workers in Beijing, and 8 children worked with their parents selling fruit and
clothes.97 As Zhang points out, these figures reveal that the school attendance rate for
migrant delinquents is low. It is less than 30 per cent, and the drop-out rate is
obviously high, at more than 30 per cent of those who begin studies. 98 Therefore,
without effective care and support from parents, schools and the government, the
second generation of migrants is not only more sensitive to discrimination and
inequality, but more liable to turn to juvenile delinquency.
Wang stated in the interview that, through reflection on these juvenile crimes,
she has learnt from her experience of helping migrant children to believe that the
communication of love, as well as education in love, is a crucial part of children’s lives
and should be taught in childhood by parents. As a citizen, she said, it is very
important to learn how to love society, the lives of others and yourself. These things
are very much related to the development of one’s personality, and they should be
taught by parents. Helping migrant parents improve the quality of home support for
their children is therefore very important to the development of the second generation
of migrants in China.
In order to promote her ideas, Wang’s organisation has introduced a
programme of home support in the country at large – ‘A 3 x Ten Minutes Home
Education Programme for Migrant Parents’.99 The content of the programme includes
96
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‘the communication of love’ as the first ten minutes. It introduces the importance of
the expression of love and the communication of love, teaching migrant children how
to love people, love others and love society. This helps them set themselves
appropriate goals in their lives. The second ten minutes is ‘education in being a good
person’. The aim is to help children become good citizens, obeying the laws of the
country. This deals with educating and fostering the will or character of migrant
children and their interpersonal skills. The third ten minutes is ‘learning knowledge’,
and aims at enhancing children’s ability to grasp survival and developmental skills,
taking advantage of their self-potential. They should also achieve a level of
cooperation and sharing with other individuals and with society. The further aim of
‘learning knowledge’ is not merely to help migrant children manage their homework,
but to acquire a right attitude to learning and motivation towards their studies. ‘A 3 x
Ten Minutes Home Support Programme for Migrant Parents’ was submitted in a
formal proposal to the Fourth Session of the Eleventh National Peoples’ Congress in
March 2011 for consideration as a nationwide programme. This is a programme that
urgently needs to be implemented.

(10) Make use of school vouchers

School vouchers are a form of ‘token money’ in the field of education and were
originally introduced by Milton Friedman, an American economist. 100 In his estimate,
state schools normally operate under the direction of a school board that appoints a
‘superintendent who administers the schools within a particular territorial domain’.
Friedman argued that a monolithic system like this resulted in less competition in
education and therefore provided unsatisfactory and inefficient teaching. To change the
situation, he advocated the introduction of school vouchers that would enable parents
to choose a school for their children. The state’s contribution would be embodied in
the voucher, normally covering the full tuition fees. The rationale behind this system is
that government empowers individuals to send children to the school of their choice
without financial impediment. Therefore, according to Friedman, school vouchers
enhance equal opportunities of enrolment for students, broaden the freedom of parents,
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weaken the monopoly of state schools and improve the quality of education. Although
this approach has remained controversial (mainly because it is thought that government
has an obligation to provide public education rather than subsidise the private sector),
it does alter established practice and might provide all children with greater
accessibility to education.
School vouchers have been tested in Changxing county, Zhejiang province in
101

China.

There they did create more competition in the local educational system. The

approach might perhaps be feasible for migrant children. They could be issued with
vouchers that could be used at either state schools or migrant schools. Funding from
the government would then be transferred to the schools. Additionally the vouchers
could also extend scholarships to poor migrant children for other forms of financial
support.

(11) Keep up reporting obligations to the UN CRC Committee and raise public
awareness

Although there is no petitioning system under the UN CRC Committee, as discussed,
its reporting system has played an important role in monitoring and implementing the
Convention. NGOs are also invited to submit their own reports supplementing those
from the State parties to give a different perspective to the Committee.102
Since the ratification of the UN CRC in 1991 by the Standing Committee of the
Seventh National People’s Congress of China, the Chinese government has submitted
its State reports, written by the Central Government, to the CRC Committee to show
what domestic progress has been made in implementing the Convention at national
level. Three periodic reports were submitted to the Committee in 1995,103 in 2004,104
and in 2012105 respectively. Although the current legal and regulatory framework for
education in China is broadly sufficient to ensure reasonable compulsory education for
101
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migrant children, the possible relationship between the UN CRC reporting system and
the revised domestic laws, including the 2006 Compulsory Education Law of China,
should be considered.
In terms of fulfilling China’s international reporting obligation to the CRC
Committee in particular, its periodic report should provide detailed information on the
steps taken and practical implementation made in enacting and revising national
domestic laws and regulations (policies, programmes and action plans) on the
protection of the interests of all children, including the two main revised pieces of
legislation, the 2006 Compulsory Education Law and the 2006 Law on the Protection
of Minors.106 Specifically, in accordance with article 12 of the Compulsory Education
Law regarding migrant children, the government should provide in its periodic report
to the Committee ‘detailed information on the measures taken by mainland China to
ensure [that] children of rural migrant workers have free and equal access to health
care and education, including in the public school system’.107 ‘The number of privately
run schools for migrant children across the country, their registration status and their
conditions’ should also be specified. 108 Furthermore, the periodic report should
indicate the recent progress made on reforming the hukou registration system in the
country, and whether it has ‘ensure[d] that all children, including girls and children
with disabilities, (and migrant children) are registered at birth and have access to social
services, including education’.109 If not, the report should state what measures should
be taken in order to ameliorate problems caused by the hukou system, so as to achieve
equal accessibility to education without discrimination against disadvantaged children.
At the national level, though the national legal framework on children is
generally sufficient, public awareness should be raised and advocacy campaigns be run
to disseminate China’s international activities and to show its treaty obligation towards
the UN CRC Committee. For example, the government should make its periodic
reports and Concluding Observations easily available and accessible for the public
online. These documents are not available on the Ministry of Education and Ministry
106
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of Foreign Affairs’ websites. 110 HRIC urges ‘the Committee to encourage the State
party to exploit online dissemination as an effective means of increasing public
awareness of advocacy campaigns and the Convention and (its) associate Protocols’,111
since it can provide an ‘effective way to disseminate information’ amongst around 500
million Chinese online users. 112
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APPENDIX 1

Fieldwork pictures of Ming Yuan Migrant School in Beijing,
taken on 2 March 2011
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Picture 1: A basin in the school
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Picture 2: A classroom
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Picture 3: Heating
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Picture 4: A corridor
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Picture 5: The playground
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Picture 6: Outside the school
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Picture 7: The girls’ toilets
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The school gate
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APPENDIX 2

Fieldwork pictures of Guan An Junior State High School in Beijing,
taken on 11 March 2011
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Picture 9: A corridor

299

Picture 10: The playground in its setting
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Picture 11: Outside the school
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Picture 12: Another outside view
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Picture 13: A sports area
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