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ABSTRACT
ARBITRATI ON IN MERGER AND ACQUISITION

TRANSACTIONS
PROBLEM OF CONSENT IN PARALLEL PROCEEDINGS AND IN THE
TRANSFER OF ARBITRATION AGREEMENTS INM ERGER AND
ACQUISITION ARBITRATIONS
(Thesis for Doctaate of Philosophy)

Cahit AGAOGLU

Merger and acquisitiofM&A) transa&tions have increased dramatically bath
number androlumearound the worldn the last decade&urther tothese increase
disputes regarding M&A transactions are often referredtibration as a consensual
and private mechanism which is flexibleygn the freedom of the parties to select
arbitrators and to adjust the process according to their n€kdsstudy undertakes

to address andxaminethe long and complex processesmerger and acquisitio
transactionsn light of the emerging preferender utilising arbitration in disputes
arisingtherein Therefore M&A arbitrationfacescertaindifficulties in copingwith

every dispute during the transactioa number of which the author seeks to
underline.In the thesistwo main problems of arbitratn in M&A Transactionshave

been coveredrirstly, theproblem of consenniconsolidation of parallel proceedings
during M&A transactions and, seconty, parties consent validting arbitration
agreements/clausee ias si gnhment 0 aftar M&Astransact®rss shave n 0
been completedihe very approach of the thesis proposes whether academic analysis
of the subject matter can be best conducted by separation along the many phases of
the long and complex process of M&A and whether it is fruitful to exartiiese
phases individually to obtain the greatest insidfdllowing thedissection of the
different phases of M&A transactions, thature and operationf arbitration in
possible disputes arising out of different phases of M&A has been studiedldt is
argued that the utilisation of arbitration will and shoptdvide some deastoward
clarifying the content of consenf parties to a transactiom demarcating the phases
and critical stages in M&A transactions, perspective of the problems posed by
parallel proceedings is enhanced. Developing on this rich background, argument
develops the idea that the logaf consolidationin arbitration andcan have
pragmatic application tdifferent alternative dispute resolution (ADR) clauses too.
The expansive gication of consent in M&A arbitration will be tested agaitigise
different ADR methodswhich do nothave a binding effectOn the subject of
consolidation inM&A transactions, itwill be argued that it is necessary not only to
focus onthe intention of parties but it is also unavoidable to concentrate on
surrounding relevarfacts arising in different phases of M&A transactiogisen the
recentdoctrinaldevelopments in academia and practizi@ergingviewswhich have
emergedin order to determineconsentare explored alongside their respective
theoriesof consentThe specific importance of consent the transfer of arbitration
agreementbas beemxaminedn respect ofissignment and successidime existing

rules and approaches outlined many publications will be challenged, and
argumentsgainst theiautomaticapplicationin M&A transactions will be presented

in favour of an expansive approach payattgntion to the fluency of fagtsimilar to

that employed irtonsolidation dparallel procedings.In examining whether current
regulation is suitable given th@opularemergence of M&A arbitration, the author
will propose how deficiencies and inconsistencies in the area cantifieddooking
forwardin the form of guidelines
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INTRODUCTION

This thesis will examine the problems of consent in merger and acquisition (M&A)
transactions. Two different aspects of this theme are exdrmmngarticular: Firgy,
the fAconsolidation of par al | ehdsepondtiee edi n g

problem of consent in Aassignmento and fsi
Dramatic increase of M&A transactions around the world

During a conference in 1969T Wilson, referencingthe report of the Monopolies
Commissionannouncedhat the number of mergerangedfrom 939 in 1964 to 598

in 1968 but may appear to be so bynthe va:
to A 653 millionin the same perigdvhich is equivalent to about 8 per cent of the
book value of the assets of manufacturing inddstityis relevant to observe that
there has also been a dramatic increase of neengethe US where legislation
against restrictive practiseis no rew thing. Moreover the Federal fade
Commission keeps a sharp eye on horizontal and vertical mergers that would be the
natural response to the ending of restrictive practiaad in 1968 conglomerate
mergers accounted for 84 per cent of US Mesygend 89 per cent of the money
expendel Starting in the early 19806is see that the vast majority of transactions

have largeeamouns. As stated byMr. Rock,

Aby the mid 1980s, the practice of mer
business art,if not a science, a well planed, deftly executed business
manoeuvre that stands in marked contrast to the legendary but often
haphazard approach to corporate buying

Until 200Q national and international markets for mesgand acquisitions reaeth
an estimated volume of 2,800 billion Euros wenlle in 1999 with a European

market of 1,200 billiofy in which Germany was the biggesThe value of European

! International Conference on Monopolies, Mergers, and Restrictive Practices, Department of Trade and
Izndustry, papers and reports Cambridge 1969, edited by J B Heath, p.63.

Ibid.
% The Mergers and Acquisitions Handbook, Milton L. Rock, 1987, \p. X
* The figures of Securities Data Corporation: Frankfurter Allgemeine, 12 November 1999, p. 25.
*Germany has had an M&A transaction volume of 500
February 2000, p.9.

13



deals pakedin 1999, when it equalled 38% e total global M&A deal valué.

The important role of Europe in the M&A market is underscored by the fact that the
largest deal in history was the $213 billion acquisition of Mannesmann AG by

Vodafone Airtouch PLC in June 2000. The value of this deal was more than double
the next largest European transaction, which was the $82 billion acquisition of

Telecom lItalia SPA by Deutsche Telekom AG

Global merger and acquisition activity reachegprecedented leveis 2005, witha

total volume of approximately $2.9 trillion, up 38% from 2004. This prolonged
surge in activity has been result of several factors, including the general return of
stable equity marketaccompanied by steady earnings grqwid a corresponding
boost in corporate confidence in the United States (AS& and Europe. Strong US
corporate governance and accountability reforms have come fully into ieff2@®3

and while patience and caution still rule the boardroom, more companies are now

willing to do deal8.

According to the bulletin of the Offickor National Statistics in United Kingdom

published on ¥ June 2011, in the first quarter of 201he tstatistics,value of
acquisitions abroad by UK tefmrspgaanerds r os e
2011 from AtBe f8urthiguattetof 2040. Thisis the highest reported

value for outward investment sinttee fourthquarterof 2007.

In 2010Global M&A activity witnessed a strong comeback with aggregate volume
and deal count figures surpassing 2009 levadsof the end of November 2010yer

21,000 deals were announced with more than $1.9 trillion in total volUinae.year

this represented a 12% increase from 2009 volume levels, and marked a sharp
reversal in the twayear decline of deal making activity that began in 2008. Deal
making gportunities are expanding beyond domestic borders, with over 8,100 cross
border deals worth roughly $945 billion announced in 2010, a 41% increase in

volume on the previousyear. On average, targets of cross border transactions are

® patrick A. Gaughan, Mergers, Acsitions, and Corporate Restructuring®Ft., 2007 ,John Wiley &
Sons Inc.p. 3.

" Ibid, p. 6.

8 See website of Strategic Research Institute, availabVevat srinstitute.com

° Statistical Bulletin publisheih http://www.statistics.gov.uk/pdfdir/ma0611.pdf

14
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receiving slightly higler premiums, 24% on average compared to the 22% for all
deals. Roughly 52% of all cross border volume is in the form of a company takeover,
with 22% in asset sales, 14% in minority stake purchase, and 9% in majority stake
purchases. Tender offers compr@8 of cross border deals in 2310

The Asia Pacificregion experienced significant growth in M&A activity, reporting

over 8,700 deals that involved an Asian company as the target, seller, or buyer,
eclipsing Europe as the second most active region fallphiorth AmericaFuelling

this growth is acquisition opportunities in China, with approximately 2,500 deals

worth $110 billion, a 29% increase in deal activity and 15% increase in volume from

2009, and a staggering 108% increase in deal volume since@005.nads appet.
for buying opportunities is also increasing, with $145 billion worth of deals

announced in 2010, a 453% increase from 2005 [Bvels

The North and SouthAmericas region announced over $1.1 ftrillion in transaction
volume in 2010. This repsenteda 12% increase from 2009. Company takeovers
(61.57% in 2010 and 62.2% in 2009), cross border deals (45.68% incdipared

to 39.88% in 2009) & asset sales (24.45% compared to 23.5% in 2009) remain the
top three M&A transaction typ&s

The EMEA (Europe, Middle East and Africa) region reported over $787 billion in
transaction volume in 2010. This represented an 18% increase from 2009, a total of
$662 billion. The European region kept most of its capital within the region, paying
$295 billion for other European targets in 201@hile the Middle East / Africa
region acquired targets in North America for a total of $2 billion. European targets

were the second most pursued targets, attracting $45 billion in 311 dealsif 2010

Why arbitration in M&A Transactions?

°The results of the Bloomberg Global Pool of over 1000 financial market professionals published in
http://about.bloomberg.com/pdf/manda.pglf 4.

" bid.

21bid, p. 16.

3 bid, p. 24.

1 bid, p. 25.
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Arbitration, and in particular commercial arbitration, is a consensual and private
mechanism for dispute resolution which leads to an enforceable arbitral award. The
contractual foundations of arbitration constitute the fundamental differesioveen
arbitration and litigationThese contractual foundations refeftmnsend depending

on the basis of contract lawlherefore consent is the common point for M&A
transactions and arbitration. In both mechanisms, parties arrdmegeonduct
regading to their consent. Thigexibility is the main reason forgputes regarding

M&A transactions are often referred to arbitration

As many statistics disclose, thésing amount of M&A transactionsnaturally
disputes arising out of such transactiansrease These disputes are typically
referred to arbitrationwith or without other alterrieve dispute resolution methods.
Arbitration is more flexible, given the freedom of the parties to select arbitrators
regarding the criteria such as language, fiantly with the industry or commercial
experience and to adjust the process according to teedsnwhich are essential for
M&A transactions.As Watch and Mocks mention this creates scope for tactical
manoeuvre whichif skilfully handled, can contributsignificantly to the successful

outcome of a dispute for a party

Literature Review

In spite of the existence of many problems during the M&A transactitmes

interrelation between arbitration and M&A transactions remaangely unde-
researchedFor instance research showthere is only one book printed from the

special ASA conference held in 2005 concerning Arbitration in M&A transactions

Another study byan international team of awyer s titled ATact i
Ar bi t ¥ laas also beén reviedeOf these two texts the ASA Conference book

was utilised as a primary source, whereas Tactics in M&A arbitrations lacked depth

in M&A transactionsfocusing merely on arbitration generally. The ASA Conference

publicationwas beneficial given that it fosed on material issues, many of which

5Dr. Karl J.T. Wach/ Frank Meckes (eds), Tactics in M&A Arbitration, German Law Publishers, 2008,

p. VII.

ASA ConferenceMefrgrelri tarnadt iAcmudfsi ti on Di sputesod on
book ASA Special Series No. 24, 20@lited by prof. Gabrielle Kaufmasohler and Alexandra
Johnsonhereinafter ASA Special Series No. 24, 2005.

" See supra note 15.
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are discussed in thigst part of the thesis. The book also gives practical insight to

expert determination.

Aside from the primary texthe remainder oft h e a uesearohr od academic
publicationsfocus mainly on articles on specific subjects or practical problems of
M&A transactions While the number of studies is nt#rge,these were by far the

most beneficial academic writings available.

Given the lack of source material specific to arbitration in M&A seartions, each
respective issue arising was examined using texts on broader subjects, with the

approach of tackling target issues.

With regard to case law, parallel to literatutlee publication ofcases concerning

M&A arbitration is very rare. Therefa the authoy with the assistance of Prof.

Mistelis wrote toarbitrationpractitioners around the wortgeking copies adwards.

A number of fterms of referende f r om Fr ench, Ameri can, E
practitioners were received but not awards thusanalysis of the tribunals
determination could not be made for these cases. Howleedrenefit oflong and
advantageous discussiongth professors anavith practitioners contributed to the

progress of the thesis.

Recent published casdsom the ICC weresourced anchare analysed in the last
chapter Unpublished cases are obtained from various baokisarticleswritten by
many academgand practitiones. They are cited directly from summaries made in

books or articles.

Problems focusebn M&A Arbitrati on

M&A transactions are long and complex processes. vEm®usphasesutlinedin
the first chapter. Depending on the complexity of the transactions there are many
disputes.These disputes are typically referred to arbitration. Howewercass
where tlere are rany proceedings ithe different phases of M&Atransactionst
seems that arbitratiofaces difficulties in coping Therefore in spite of limited

publication on M&A arbitration, the focus is rainly on consolidation of parallel
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proceedings and thproblem of succession and assignmaitich arethe most

pervasive problems curréynin M&A arbitrations.

The subject gives rise to questions both during the M&A transaction and after the

M&A transaction has been completed:

- How the consolidation of pallel proceedings including multistep
proceedingscan arise in M&A transactionand whais the effect of consent

in order to deal with this problem?

- What is the role and importance of different phases of M&A transactions
finding a solution forthe problem of consent in M&A Arbitration?

- Are M&A arbitrations typical examples of muiparty, multicontract
arbitration? Isit possible to directlyapplyiconsol i dati ond rul e

arbitration?

- If there are different proceedings on the sameguées which will be

applied? What are the risks of multiple or parallel proceedings?

- What are the issuesith the problem of consent of the parties concerning
the liability of the obligations and responsibilities of the successongris

after the M&A trarsactions?
- Does current arbitration law and practice adequately deal with
challengesM&A disputes pose to arbitration? not, are thereany specific

rules or specially drafted arbitration clautiestmay evidence consent?

- How maycoordination or syargy havesome practical application on the

basis of existing law? Do we need new rules?

There are many factors affecting the discussion of these prgbkemdsin the

a ut hopimiohthe absence of@efinition of terms isamain factor
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Terminology

Merger and acquisitioras notions are frequently used together. It seems these

notions are the same. It is remarked tthet termsconsolidation and takeover are

used with merger. The main reason for thisaffic of notion® is the different

aspects of merg. Further, merger has an effect in many different branches of law.

The merger process utilises company law, tax, laapital market law, and
competitonlamwunder the titl e of f@Amerger control 0

Mergers and acquisitions (M&A) are commonlyed to desdre anacquisition ofan

important portion or all of the operational assets of an enterpris@,amqguisition of

an important portion or all ahe shares of kegal entity operating an enterprise, or
subscription for the newly issued shares of suclgal lentity as a result of capital

increase. Clearly, mergers and acquisitions are here to stay: the buying and selling of
companiesd6 remains a common, ib@bndtben f or r
emphasizé enough how complex anisky the merger process ée®. Therefore

it seems better to try to give a definition of merger with a backgroundderlying

fundamentalaind to clarify the distinctiobetweersimilar notions.

The first critical factor relates to inconsistency in the use of the terms and the

different scope of the terms. Forinstaniceh e t er ms fAmer ger 0 and 7
regularly used interchangeably. Howevitrey have different meanings and scope.

Other notionss uch as fit ak e ov eargalsooused With mergemahd d at i o

acqusition.
- Merger:
According toReed merger has a strictly legal meaning and has nothing to do with

how the combined companies are to be operated in the futédremerger occurs

when one corporation is combined with and disappears into another compoAditio

®Stanley Foster Ree, Al exandra Lejoux, H. Pediton 200fes2 ol d, Th
(hereinafter Reed, Lejoux, Nesyold)
¥ bid, p.3
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mergers are statutory mergers, since all mergers occur as specific formal transactions

in accordance with the laws of the states or countries where they are incofSorated

In contrast, OECD separate statutory mergers and subsidiary mergersffgnentd
definitions for them. Amergeris the combination of two or more companies to
achieve common objectives by pooling thessources into a single business. If the
acquiring company assumes the assets and liabilities of the merged company and the
merged company ceases to exist, it is calletutory mergerOn the other hand, if

the acquired company becomes a 100% subsidiary of the parent company, it is called

subsidiary mergét.

Another definitionproposed byGaughans differert from consolidatn. He asserts
that

Afa merger di f fer s itfisr o misiness acorabinationl i dat i
whereby two or more companies join to formeamirely new companyn a
consolidation, the original companies cease to exist and their stockholders
become stockhoddls of the new company. A simple equation can be given to

clarify the difference between a merger and a consolidation. In a merger, A

+ B = A, where company B is merged into company A. In a consolidation, A

+ B = C, where C is an entirely new company. D&sphe differences

between them, however, the termergerand consolidationare generally

used inter chanzﬁeabl y in practiced

According toProf. Horn, the term merger is used in a board and in a narrow sense. In

a broad sens@ merger can be defines any business transaction by which several
independent companies come under one and the same direct or indirect%ontrol

Such common control is in the hands of the shareholders of the acquiring company.

This can be achieved through an acquisition ocakedver, or t hr ough a fi me
among wequal so. I n a merger among wequal s,

companies are, in theory, equally offered shares of the new parent or holding

2 bid.

L OECD 2001: New patterns of Industrial Globalisation: Cross Border Mergers and Acquisitions and
Strategic Alliances, &is, p. 14.

% Gaughansupra note 6. 12.

%|n German Law, common control is the criterion for the formation of a group of companies; if this
control is used to coordinate the operations of all members of the group under one centralized business
policy, the group is called a concern (Konzern); see article 18 of German Stock Company Law.
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company. The official goal of such an evesinded distribution ofew shares is that

both groups of shareholders should have common and evenly distributed control over
the new company or group of companies at the conclusion of the transaction. In
many cases, the decisiomakers are satisfied with corporate control basad o
shareholding and wish to continue the legal existence of the acquired company. The
result of the transaction is a group or enlarged group of comparigerefore

distinction between merger and consolidation is important.

In a narrower sense, a merdgera transaction by which one or more participating
companies cease to exist as separate legal entities. A merger in this narrower sense
results in only one surviving company. All other participating companies are merged
into the surviving company, whichay have been newly founded for that purpose or
which may have been one of the participating companies (the acquiring or the target
companyj°. Both scenarios are usually referred to as a statutory merger. A statutory

merger is often a step or part of a nezro the broader sense.

The Oxford Dictionary of Lawdefinesmer ger as AAn amal gamat
companies of similar size in which either the members of the merging companies
exchange their shares for shares in a new company or the members of soee of th
merging companies exchange their shares for shares in another merging @fmpany
Larousse Encyclopaedsdates hat fAmerger is the group of

companies to assembling les fi'lbiens soci aub

National legakystems give different definitions of merger and regulate it in different
aspectsFor instance irthe US, merger is defined as a procedure in which two or

more O6constituent corporations®6 merge wit
one ofthepat i ci pating &éconstituent corporatior

Corporationd and Osurviving corporationo

individual state merger statutes define these t&tm3¥he Delaware General

% Norbert Horn, Cros8order Mergers and Acquisitions and the Law, 2001, Studies in Transnational
IZE500nomic Law, Kluwer Law International, Ed. Norbert Horn, p. 4.

Ibid.
6 Oxford Dictionary of Law, 8 Ed., edited by Elizabeth A. Martin, Jonathan Law, 2006, p. 340.
27 \www.larousse.fr/encyclopedie
% For example New York Business Corporation Law s. 901 in the paragraph (a) (1) provides that two or
more domestic corporationsaymerge into a single corporation which shall be one of the constituent
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Corporation La’ does not defie these terms, but uses them with their generally
accepted meaning. In this regard Henn and Alexander describe the meaning of
various merger terminologi&s For example while remarking the difference

between merger and consolidatitireystatet h a t traditiorfalelistinction between

a merger and consolidation is thattive case of a mergepne or more constituent
corporations merge into another constituent corporation and cease to exist but such

other corporation continues as the surviving corpanatwhereas in the case of a
consolidation two or more constituent corporations consolidate to form a new
consolidated cor por % tTheoconstimendcorpomiios sto t 0 e X
which the other corporations are merged survives the mehgeeforeit is termed

the surviving corporation.

Onthe otherhand a mer ger in the UK has been defi
the assets of two companies become vested in, or under the control of, one company
(which may or may not be one of the original te@mpanies), which has as its
shareholders all, or substantially all, the shareholders of the two conipafies
arrangement may be effected by the shareholders of one or both of the merging
companies exchanging their shares (voluntarily or as a resptenation of law) for

shares in the other company or in a third company, by acedebid by one of the

companies for the shares of the other, or by a-t¢alke bid by a third company for

the shares of both companes

Mergers in EU are governed dtty by the Third Directive of the Council of the
European Communitiés Only mergers of public limited liability companies are

corporationgmerger); and in the paragraph (a) (2) provides that consolidate into a single corporation
which shall be a new corporation to be formed pursuant to the consoli¢zdimolidation).

? Delaware General Corporation Law is the statute governing corporate law in the state of Delaware.
Delaware is well known as a corporate haven. Over 50 % of US puthclgd corporation and 60% of
the Fortune 500 companies are incorporatetie stateFor more information please see,
http://www.princeton.edu/~achaney/tmve/wikil00k/docs/Delaware_General_Corporation_Law.html
* Harry G.Henn, John R. Alexander, Laws of Corporatiod$E3d . , West Pub.p.98®. , 1983,
983.

3L |bid, pp. 980981.

32 See Weinberg, Blank, and GreystoWéeinberg and Blank on Takevers and Mergers, 4th Ed., Sweet
& Maxwell, London, 1979p. 4.

%3 H. Leigh Ffrench, International Law of Talevers and Mergers, The EEC, Northern Europe and
Scandinavia, p. 199n this sense see alStephen Kenyon Slad®lergers and Takeovers in the US and
UK Law and Practice, Oxford University Press, 2004.

34 Third Council Drective 78/855/EEC of 9 October 1978 based on the article 54(3)(g) of the Treaty
concerning mergers of public limited liability companies.
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covered by the Directive. Two types of merger come within the Directive. These are
the acquisition of assets and liabilitiesoofe company by another company (and the
issue of shares to shareholders of the company being acquired) and the winding up of
several companies together with the transfer of all their assets and liabilities to a
newly created company (and again the issuestwres to shareholders of the
companies wound upJhe merger defined is a total merger, involving the transfer of

all assets and liabilities of the Transferor Company or companies to another
company. Thereforehe definition does not embrace mergerthasterm is generally
understood in UK, that is, as the acquisition of shares of the one company by another
but without a subsequent transfer of assets and liabilities from one company to the

other.

The principle in the definition of a totality of traesf(of assets and liabilities) is
important, for it assures continuation of business activity. It is not necessary, for
example, to substitute a new debtor company for the old company. Thus, the
provisions of the Directive serve to protect not only shddss, but also creditors

and employees.

For instanceM&A transactions can take several forms, the most common of which

are:

fCash tender offers in which an acquirer offers cash to target shareholders in

exchange for shares of target stock.

fExchange offes in which acquirer offers securities of the acquirer to target

shareholders in exchange for shares of target stock.

fiCash mergers or other business combinations in which the target is merged (A
merger is a legal combination of a target company withcgmieang company that
results in one surviving entity) or is otherwise combined with the acquirer or more

typically, a subsidiary of the acquirer and the target shareholders receive cash.
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9 Stock for stock mergers in which the target is merged with theiracqar more
typically a subsidiary of the acquirer and target shareholders receive shares of stock

in the acquirer

T Negotiated share purchases in which dloguirerpurchases shares of stock in the

target for cash or other consideration pursuant to atiz¢gd agreement.

Negotiated asset purchases in whichabguirerpurchases all or substantially all of
the assets of the target for cash or other consideration pursuant to a negotiated

agreement
- Acquisition

Bl ackds Law dacquisitiovas @ gaipingafegpdsseasmrs or control over
somethind®. FurthermorgBeyer defines acquisition as an act whereby a business
entity acquires the common stock of another business enterprise for cash or an

exchange of its own common sté&k

According toPrd. Horn, the acquisition of a company is the purchase of all its assets

or all its shares from its sole or main o
also be termed a talaver. Typically, however, takevers refer to acquisitions

where a listed comamy®’ is the target and its shareholders are approached through a

public takeover bid issued by a biddewho attempts to induce them to sell their

shares to hirfs.

®Bl ack6s Law Dictionary, Frlj20®rp25.n Chef Bryan A. G
% Gerry W. Beyer, Modern Dictionarpf the Legal Profession"4d., New York 2008, p. 10.

%\ company is said to be mliidtedd, shquetsed@nomefiha
exchange. To be more accurate, it is the securities that are listed, not the company. Tlie Iphresd e d
companyo is widely us eldtedordinamg sharadn the UKdneipsmm gnthe hat has
Official List is a prerequisitefor trading on an exchange. It is inclusion on the official list that defines a

listed company. The Financial Services Authority (FSA) (as the UK Listing Authority under FSMA

2000) must maintain the Official List and may admit such securities as it conafgfgropriate. The FSA

is authorised to makriles for these purposes and those that relate to the Official List are referred to as

the Listing Rules. Listing Rules may provide that securities cannot be admitted to the Official List unless

listing particdars have been submitted to, and approved by, the FSA and published.

% Horn, supra note 24, p.4.
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An acquisition may bdriendly or hostile In the former case, the companies
cooperate in negotiationgn the latter case, the takeover target is unwilling to be
bought or the target'®oardhas no prior knowledge of the offer. Acquisition usually
refers to a purchase of a smaller firm by a larger one. Sometimes, however, a smaller
firm will acquire management control of a largerlonger established company and
keep its name for the combined entity. This is known es/erse takeoveAnother

type of acquisition igreversanerger, a deal whicanables a private cqmany tobe
publicly listed in a short time period. A reverse merger occurs when a private
company thatas strong prospects and is eager to raise finanbing a publicly
listed shell company, usually one with no business and limited assets. Achieving
aquisition succeskas proven to be very difficultarious studies have showed that
50% of acquisitionsattemptedwere unsuccessful. The acquisition process is very

complex, with many dimensions influencing its outcome.

The decisive step for an acquisitigas well for the merger)n the broad sensés
obtaining a majority of a target companyod
depends on the free, personal decision of individual shareholders. A sufficient
number of shareholders of the target comypaust be included to either to sell these

shares or trade them for shares of the acquiring company. This can be achieved
through direct negotiations with one or several large shareholders in a block deal, or
through a public takever bid. If the acquing company is successful, it obtains

corporate control based on majority voting power and becomes the parent company

of the target company. Ultimately, it is the shareholders of the acquiring company

that obtain corporate control of both companies thranghdirect holding of shares

in the acquiring company and the indirect holding of shares in the target company.
- Takeover
Takeover is defined as fithe acquisition

usually smaller, company (the target company). Thigsually achieved by buying

shares in the target company with the agreement of all its members (if they are few)
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or of only its controller; by purchases on the stock exchange or by means of a
takeover bido

Additionally, takeover is the acquisition ofvnership or control of a corporation. A

takeover is typically accomplished by a purchase of shares or assets, a tender offer,

or a mergel’. Beyer defines takeover as an acquisition of a corporation by another
entity by purchasing a large amount of thegtart companyo6s,orcommon
through a cash purchase. The target may be dissolved and its assets merged with

those of the acquiring firm or it may be operated as a subsidiary of the newowner

Furthermore a takeover occurs where a financial or indastcompany makes a

successful of fer (or Abidd) to purchase t
(the WAtargeto). The bi d i s addressed di:
company,; i f the targetédés board rgjibies not
termed fihostileo. The bidder offers cash
takeover is said to be @l everagedo) or sh

return for the sharés

- A working definition of merger, acquisition, and takeover

According to the definitions giveit could be heldthat there are some common

points that can help us in developing a definition. For instaniseclear that merger

can occur in two ways. One way is that, during the merger process, oneer mor
companies come under one company which is also one of the existing companies.
Adding to this definition Ato take the
implicates the definition of takeover. Becausetladl mergers are not concluded to

take the contl.

The second way is that one or more companies are also participating as one

company but in this case they cease to exist as separate lega@<®I®d, in the end

39 Oxford Dictionary of Law, supra note 26, p.526.

“Bl ackés Law Dictionary, supra note 28, p. 1493.
“1 Beyer, supra not&6, p.890.

*2The New Oxford Companiot Law, Edited by Peter Cane, Joanne Conaghan, 2008, Oxford

University Press, p. 1152.
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there is only one surviving companihe authorbelieves that all the participating
companies are merged into the surviving compamlyich should be one of the
participating companies. Whens proposedhat this surviving company can also be
newly founded, the main problem arises. This is also the definition of

Aconsol i datdiadned. hfGobsecelni defined i n Oxfor
combine into a single unito,. I n Bl ack©o6s
defined as AThe wunification of two or mor
ones and creating a single new cogtior’. Therefore the main pointin
consolidationis that the surviving company is different from the participating

company or companies. On the other handnerger the surviving company is one

of the participating companies. Therefdiee definitionof merger and the distinction

between merger and consolidation in US Law seems preferable to explain the
difference. It is noteworthy to mention that in thisregér¢ ons ol i dati ono st
considered as a type of merger and should be accepted thatms bf the

terminology, there is no difference between a statutory merger and consolidation.

The complex structure and diversity of merggrdsto increase the similarities with

other notions. For instance, a revemserger that \asclassified as a siilar notion to

merger appeared as a type of acquisition. A®ranentioned a reverse merger

occurs when a private company that has strong prospects and is eager to raise
financing buys a publicly listed shell company, usually one with no business and

limited assets. In this caseshould be askedhetheracquisition is the reverse of

merger. According to comparative law the common answer to this question is
negative. All the nationalaws studiedr e gul at ed acmethodsi bf on as

merger. Thereforethe term acquisition is commonly acceptedaaBmetho® o f
merger. However, all acquisitions are not concluded as a merger. Thus, acquisition
can be defined as the purchase of all assets or shares of the owner company. It can be
concluded as a merger, thaot necessarily sorhis conclusion does not effect the

definition of merger.

Attention must be paido t he t er m n ithe aefibitoro of acquisition;
otherwise it can be confused with the definition of takeover. Takeovalses a

“Black6s Law Dictionary, supra note 35, p. 328.
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Away o oadoin meft hmer ger . Wh a 't i s the diffe
acquisitionor atakeover it is necessary to acquire the control of the corporation. In
this regard acquisition seems larger than takeover. In other words, every takeover is

an acquisition; howear, every acquisition is not a takeover.

Working Hypothesis

The working hypothesis of the thesis relies on the questions below:

1) Examining whether there is a deficit in existing arbitration rules as

applicable to M&A transactions

Coordination or coogration of parallel proceedings in M&A transactions is
undoubtedly necessary in order &void contradictory decisions. There are no
specific rules for the coordination of parallel proceedings in naifctne existing
national legislation or institutionaliles. Thereforet h e i c af pastiesrahdadts
interpretationis crucialin M&A transactions. There are many different methods for
interpretation of consent of parties whicbhutd be the subject of another study.
However with respect to these methodbe authordoes not believe that there
currentlyis aunique irrevocable method which can be used in M&A transactions
because in order to interpret and limit the consent of parties it is absolutely necessary
to understand notions used and focud only o the current process bon all
processs iNM&A transactions.In examining the subject matfevl&A arbitration
guidelines are proposed in order to decrease the complexity of M&A arbitrations and

simultaneously limit the intervention of national courtpamallel proceedings.

2) How the transitory definition of consent significantly effects M&A

arbitration?

The term consent is not fixed, but in constant developmemodern approach to
consent is more concentrated @aried issues, such as genefatts , parti eso
intention, business practice, economic reabtlyd trade usages. Therefoworking

guidelines which reflect the contemporary thinking are becoming neceBsatng
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rules fa multi-party, multi-contractand consolidatiortannot be appliedffectively

to the demands of M&A transaahs, as examined in Chapter Three

Moreover,it will be shown thataffecting and assisting the interpretation of consent

or i ntention of parties wi | | al so have
Aas s i g nenemetger or adgdisition has been completed. Thergéseecially

in M&A transactionsthe authorwill investigate whetherthe general ruke of

i s ussioc® or rieats s wimpoke anarbitration clause automatically.

Attention will be paidto the fluency of facts inexaminingall the phases of the

transaction.

Furthermoreit will be explored whether its necessary to search for clear rules

and/or clear arbitration agreemerts guidelinesin order tor e v e a | fnconsent
M&A transactions Researctwill be focused on thareas whichecessite specific

rules andor specific guidelinesn order to clarify M&A arbitration clauses or
agreementsTechnical analysis of theslation for director probablecause between

specially drafted arbitratioolauses and/or agreementndevidence to consent will

be conducted.

There is a lack of researaih academia and practispecificallyfocusing on the area

and arrent discussionin the field of arbitration concerning consolidation of

arbtration dauses andiconsent 0 i ssues MoreoveMikiBnoar bi tr a
uncommon t hat t he partieso consent est a
mechanisms in different phases of M&A transaction. The subject gives rise to
significant theoretical and practical quest$ arising at the stage of comrnement

of arbitration procedure.

3) If there are different proceedingsin different phases of M&A transaction
concerningthe same dispute which one will be appliedWhat are the risks of

multiple or parallel proceedings?

If the arbitration agreement in the pri®sing phase (letter of intent, due diligence) is
different from that of the signing phase (purchase agreement), hailv the

coordinationbe assured® will be explored howin practice generally, parties do not
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precise the scope of arbitration clauses;oe t he partiesdé consent
established, the arbitration agreement is deemed to cover all disputes between the

parties.

When interpreting the scope of an arbitration agreentbet,thesis neceasly

consides the applicable law, including the proper approaches to interpretation. It has

long been recognized that under the doctrine of separability, an arbitration agreement

may have a different applicable law to the balance of any contract withamw is

found™. If several documents contain arbitration clauses, they should be coordinated

or consolidated so as not to conflict one another. Earlier clauses should be replaced

by subsequent ones with an extended scope. Where the M&A agreementscantain
AEN{Aigre ement Cl auseo, the arbitration cl

compromise all possible disputes related to the transaction.

4) Are M&A arbitrations typical example s of multi-party or multi -contract
arbitrations? If not,howfi c o n s 0 In 0 d B®Eaaypliedto related disputes in
M&A Arbitrations? How fic o nn e ct beoefical ini decreasing the

complexity of M&A Arbitrations?

On reviewing the arbitration n s t i &rulds it & mesnéarked that there are only
multi-party and/or multcontact and consolidation ruledsing the foundation of the

different stages of M&A transactions, therent operations of the institutional rules

and the related problems analysed. Especially the problems reldied mnnect i on o
between the contracts inisp e of t he absence oparallelef i ni ti
proceedings concerning the same or related disputes and the similar lack of rules

concerning samend finallythe paramount issue of confidentiality.

Study reveals the gravity of the problemsédabove, and how it is not convenient
to directly apply existing institutional rules to M&A arbitration, by questioning
whet her there is automatic Aconnectionodo b

stages of M&A transactions.

4 Michael Pryles and Jeff WaincyméMu | t i pl e Cl aims in Arbitimnati on Bet
Albert Jan van den Bg (ed),50 Years of the New York Convention: ICCA International Arbitration
ConferencelCCA Congress Series, 2009 Dubhrol. 14 (Kluwer Law International 2009p. 441.
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Further technical amgsis will probe specific issues in parallel proceedings, and the
mechanisms of lis pendens and res judicata. While analysing these mechanisms one

mu s t assume the nAsame | egal , whichocannbgéds 0 e x i
problematic for M&A arbitration Another problem irthese mechanisnis thatthe

earlier and final adjudication by a court or arbitration tribunal is considered
conclusive in subsequent proceedinghich is not suitabldor direct applicationin

M&A arbitration.

5) Given the issue of peallel proceedings canhybrid stagel process
involving ADR with arbitration serve as a practical mechanism in M&A

arbitration?

The development of various ADR methods, which have preuedessfuln M&A

dispute resolutions, can assist cooperatively Wigharbitral procesg.he thesis will
examine the flexibility of these ADR methods and how they can be effective at
different stages of M&A transactions. The Aonding nature of these methods,
however necessitates a stapprocess which culminates in @ration which is both
binding and enforceable, should disputes not be resolved by ADR methods alone. In
this case, an overview of the interrelation of ADR and arbitration and their respective
competenceavill be made and the need of an interface will bplesed through the

proposed M&A arbitration guidelines.

6) Do we need guidelines specific to M&A Arbitration which can

accommodate the complexities involved?
This study aims to significantly contribute to discussion and research on this subject
matter beh as an academic opinion and as an insight for practitioAsra.means of

review at the close of each chapter, reform guidelines are proposed by the author as a

practical solution to the variety of the problems uncovered throughout the research.

Methodology
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In order to achieve its objectives, the thesis engilegearch and qualitative analysis

of primary and secondary legal sources; these include national and international laws
and rules,and the case law of national courts and arbitral tribunaisaddition
academic publications

This workfurther analyses and compasregstinglaw and practicén the specialised
area of arbitration concerning M&A transactioddl major arbitration conventics)
many laws and rules, the practice of the maintraton institutions and of various
national courtsas well as the views of several commentators are critically assessed.
Moreover, the topic isdynamic as it concentrates on an area of commercial
arbitration practice that has seen rapid expansioeaant years, despite lacking a
cohesive international framework. Given this redlitg thesis pragmatically focuses
on practical solutions over theories, relying on the fundamentals of existing and
continuing practice over hypotheticalS herefore case aw has been used
extensivey to provide a more beneficialignmentto current practices in the areas of
commercial arbitration and M&A transactioat both national and international

levels

In tacklingtheworking hypothesis, practical considerationsrgvaddressed generally
at the outset and particularly narrowed to problems in M&A arbitratidnch are

notablydi scussed under the title AProbl ems

Particularly, British and US lawyers who progressed earlier than Contirtantabe

on institutionalization of entermes, played a significant rol@ iestablishing the
legal structures of mergers and acquisitions with their experience that they carry on
from the pasf®. In comparative studies, the terminologfyUS and UK Lawtook
priority in this study, not excludingivil law systemssuch as Switzerland, France
and other countriesThe choice of countriewheregreater attention focused in the
thesis thus permits a comparison between jurisdictions with a civil law (France,

Switzerland)andcommon law(England, US) legal background.

“Ksmail Esin, Tun- Lokmanhekim, M&A Transactions
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Moreover, other counrs areconsidered when they are pérticularinterest to the
analysis of the consensual nature of arbitration. For instance, when discussing
consolidation in M&A transactiong is also other countries such as Hong Kong,
Singapore, Netherlandsind Belgiumare noted because these jurisdictions have

interesting solutions when dealing with this procedural mechanism.

The essential groundwork of researching the practical operagf M&A
transactions across different countriés important to address the working
hypothesis. The complex phases in M&A arbitration and their interface with
arbitration were necessarily scrutinised in order to address the questions of

cooperation andaordination and consent central to the thesis.

With respect to the arbitration institutions and their rutesearch also targeted
institutions based in the aforementioned countreawd institutions which have
published their cases relating to M&A traigtions. The ICC is the most used
institution in this thesis becausef their facility of making recent case publications
available, unlike other ingtitions. Cases concerning tissues of consent, parallel

proceedingsand M&A transactions wheyaaturdly, particularly sought out.

In researching casethe authorprincipally relied on the ICC publication of their
recent court reports, in addition to this, Swiss caseslacaused because they are
published. Many resources for case law proved festlegarding the subject matter
given the highly confidential nature of M&A arbitration. Reports were often limited
to terms of referencavhich offer little insight. Given the aim of the thesis to address
commercial reality in the area of M&A arbitratiotggether with Prof. Loukas
Mistelis, this author surveyed and questioned practitionerswitietiaw firms and
wrote to professors working in the area, in addition to drawing from experiehces

the author and supervisior commercial practice.

Reseath was conducted using the Institute for Advanced Legal Studies in Russell
Square in London, which provided ample electronic and paper based resdbees.
authoralso travelled to Cambridge and Oxfdoduselibrary facilities. Additionally,

the authotravelled to Paris to avail of the library facilities of ICC and Paris | and II

33



and also travelled to Lausanne fase of thelibrary of Swiss Institute of

Comparativd.aw.

During the researcghecentamendments have been considered carefully. For instance
amendments ithe 2011 Hong Kong Arbitration Ordinanceand amendments made
in 2010to the UNCITRAL Ruleshave beeranalysedextensively. Furthermoyrghe

amendments to ICC Rules in 2012 have been analysed

Pragmatic and dynamic methodology of study weagiired throughout the research,
given the limited materials specific to the subject. Primarily focusing on the most
significant common and civil law jurisdictions proved necessary in examining the
fundamental principles of contract law whidrm the bass of consent as understood

in recent ICC Cases. Further research and attendance to the Freshfields Lecture
Series in 2010, presented by Prof. Bernard Hanotiau presented the concept that a
transitory definition of consent was emerging. Thus, it was negessarevise
findings accordingly, trace this developmeand incorporate such findings in the

thesis.

Indeed, paying close attention to conferences in the areas of M&A transactions and
arbitration was required to obtain emerging ideas on the subjecke \dtriference
papers are often general and lack sufficient depth, they were highly beneficial in

observing the landscape and emerging developments in the area.

Finally, a comparison of the different applicatiamsthe field of arbitration is of
paramoumt importancein order to understand the varying operation various legal
systems employ and the distinct problems facethédifferent systems. From this
analysis, itwas examined which systems provide solutions to the problems of
consent and parallel pceedings. Comparative assessment features throughout the

study,from theoretical foundations to practical solutions.

Delimitation of the subject

Arbitration in M&A transactions covera wide range of issues. Thereforg is

beneficial to indicate thecepe of the thesid&A transaction is a long and complex
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process and it concerns different fields of l@ampetition law, company law, law of
obligation, tax law, capital market law etc. Therefomebitration as ameansof
dispute resolution in M&A trasactions may have manyfefts in different fields.
Reflections on competition law anctapital market laware not examinedwith

particular emphasj$ut pointedo briefly where necessary.

The process of M&A has been regulatedha lawof obligationsand company law.
However this thesis is not a esomerciallaw thesis. The definitions are necessary
only in order to limit the scope of every notion and to clarify the differences of every
notion from each other. In practidke cooperation and collaba@t of companies,

the domination of one of the companies by others and allotting all facilities to the
dominant or in the case of transfer of assets of enterpitses not possible to
mention that all these transactions are mergers. Thereftire aubh o rogirson it is

beneficial to clarifythe stages of M&A transactions

Research principalljocusson mainproblems of arbitration in M&A transactions;

firstly, the problem of consolidation of parallel proceedings. Parallel proceedings

may result bebre different arbitral tribunals (or between national court and an
arbitral tribunal), with a resulting risk of conflicting decisions and aw8rds
Secondy,t he fisovereigntyo of the arbitration
and 0s uc c ehe mergemand/omatquigition hiis been complatedthe role

of A coo nhenesolution of these problenssaddressed

Structure of the thesis

There are two main parts in the the3isetwo chaptersn the first partfocus onthe
theoretical fondations of merger and acquisition and arbitratibime first chapter
provesthat M&A transactions are long and complex processgsexaminng the
process of merger and acquisition in a chronoldgioderandclarifying the process

and the relation ahe different phases of merger and acquisition transaction.

“6Bernardo M. Cremades, Ignacio Madalena, Parallel Procedings in International Arbitration, Arb. Int.,
Kluwer Law International 2008, Vol. 24, Issue 4, p. 507 (herein&ftemades, Madalena)
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In ChapterTwo, parallel to the chronological order focusadin thefirst chaptera
series of potential and common disputdsch ariseduring M&A transaction where

arbitrationcan be usedrelisted

The second part of the thesisi t | ed AChall enges andn Pract.
the problems of arbitratignand discusses the potential risks of multiple and/or

parallel proceedings in different phases of merger and acquisition transactions
alongside thgossible solutions which can be providé&tie second part consists of

three chapter<hapterThreefocuse on thecooperation and coordination of arbitral

proceedings in M&A transactions.

Adhering tothe working hypothesjgarallel proeedingsin M&A transactionsare
focused on in respedb multi-contract and group of contratdsues Research
showedthat the same dispyter two closelyrelateddisputes may result in parallel
proceedings before different arbitral tribunals (or betwaerational court and an
arbitral tribunal),often resultingin conflicting decisions and awafdsDoctrines of
lis pendens and res judicitaand their function of avoiding or mitigating the
undesirable effects of conflictingecisionsare examined, alosgle their effectsin
M&A arbitration.

Parallel proceedingsan occur wherenultiple contracts exist between two or more

parties, without reference to one single dispute resolution agreenmesuch

situation it is advised by doctrine that those draftimrbitration international
agreements should ordinarily ensure that a single, unitary disgs@ution
mechanism governs al | o f*°. Numerouspnationiali e s 6 v

courts®, and arbitral tribunald, have nonetheless been willing to con@uih

*" Ibid.

“8 |bid, p. 508.

“9 Gary Born, International Arbitration and Forum Selection Agreements: Drafting and Enforcing, 3rd
Ed., 2010, p. 40 (hereinafter Born, Drafting and Enforcing); Philippe Leboulanger; Ghrtract
Arbitration, J. Int. Arb., 1996, Issue 4, p. 43, Fouchard, Gaillard, Goldman on International Commercial
Arbitration, Gaillard and Savage Ed., 1999, para. 513 (hereinafter Fouchard, Gaillard, Goldman) ;
Redfern and Hunter on International Arbitration, Oxford UnivemBitgss, 2009, paras 2.57, 2.58 and
3.113 (hereinafter Redfern and Hunter); Bernard Hanotiau, Complex Arbitrations, 2005, Kluwer Law
International, paras. 42828 (hereinafter Hanotiau, Complex Arbitrations).

0 See, e.gJudgment of 31 May 2001, UMIOD sarl v. Ouralkali XXVI Y.B. Comm. Arb. 1136 (Paris
Cour d'appel) (2001) (arbitration clause in joint venture agreement applied to contracts implementing
joint venture);Collins & Aikman Prods. Co. v. Building Sys., I88 F.3d 16 (2d Cir. 1995) (disputes
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principle that disputes under one contract are arbitrable under an arbitration
provision of a different contract. This is the commercially sensible result, which
typically effectuates the true intentions of reasonable parties. Nonetheless, the extent

to which this result wild.l apply in partic

and the nature of their dispcte

If there is not a single, unitary dispute resolutiroechanism chosersolutionsare

proposed by doctrine and case law from diffejansdictions including arbitration

institutions for joinder of Parallel Proceedingsd thesare studied in the Section 3.

The common solution proposed .iThssdlutiomns ol i d:
has undoubted advages however there are Igo disadvantagessuch as
confidentialissues Thereforg while using the consolidation of parallel proceedings

in M&A transactionsall the facts of the transaction and the intention of the parties

should be taken into consideration.tirh e  a opginlbroauténsatic application of
consolidation is not suitable for M&A arbitratioris will be asked that how synergy

will be created on the basi$ existing law?

Consolidation of parallel proceedings in M&A transactions is not easy. There are
many factorsaffecting it. Thereforesometimes it is and it should be conceivable to
carry out consolidation in a single arbitration (Sectionwhlich is once more related

to the consent of partiektervention by the courts in this respect should be limited.

under one agreement are arbitrable, at least in part, under arbitration clause in second agreement;
arbitrators to consider issue more full)RW Explor. Corp. v. Aguirtet5 F.3d 1455 (10th Cir. 1995)

(where five of six related agreements included eabidn clauses, disputes under sixth agreement could

be arbitrated)J.J. Ryan & Sons, Inc. v. Rhone Poulenc Textile 863 F.2d 315 (4th Cir. 1988)

(arbitration clause in distribution agreement applied to subsequent contracts implementing
distributorshp); Associated Brick Mason Contractors, Inc. v. Harringt880 F.2d 31 (2d Cir. 1987)
(arbitration clause in collective bargaining agreement encompassed disputes under related agreement);
Becker Autoradio U.S.A., Inc. v. Becker Autoradiowerk Gn@3 F.21 39 (3d Cir. 1978) (dispute over
subsequent oral agreement subject to arbitration provision in prior written agredBraen@podrich Co.

v. McCorkle 865 S.W.2d 618 (Tex. Ct. App. 1993) (dispute under one contract subject to arbitration
under arbitratia clause in separate contradiydgment of 19 October 20006 Sch 01/00, reported at
www.dis-arb.de (Oberlandesgericht Schleswig) (arbitration clause in framework agreement applicable to
subsequent sales order@pmpare Nova (Jersey) Knit Ltd v. Kamg&pinnerei GmbH1977] 1 Lloyd's

Rep. 463 (House of Lords$ee alsdaniel Cohen,Arbitrage et groupes de contra®ev. arb, 1997, p.

471.

*l See, e.gAward in Zurich Chamber of Commerce, Case No. 273/95 (31 May,19%8) Y.B.

Comm. Arb. 128 (199850 ci ®t ® Ouest Africaine des B@WDons | ndus
Award No. ARB/82/1 (25 February 198&VII Y.B. Comm. Arb. 42 (1992) (two contracts held part of
single economic project, with arbitration clause in one contract applying tihtte; Hanotiau,

Complex Arbitrationspara. 259262 & Appendix at 330

2 GaryBorn, International Commercial Arbitration, 2009, Kluwer Law International, p. 1111

(hereinafter Born, Int. Comm. Arb).
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Any consolidation must entirely depend on the consent of the parties involved in
order to solve their dmites in the most efficient way in order to avoid the potential

disadvantages of the consolidation and unconformity with party autonomy

Chapter Three examnes the problems arising from convergent decisions
Conversely, ChapteFour explores the second option open farties of M&A
transactions, alternative dispute resolution (ABR$ectionOne focuses ormulti-

step processes in M&A transactions. In confilymvith the view of consolidatian
multi-step processes concentraten the interaction between different ADR
Procedures and arbitratiom M&A TransactionsDiscussion concerns thmost used

ADR procedures such as conciliation, mediation, 4awxdor arbmed and expert
determination. Expert determination is the most used in M&A transactibriess
otherwise agreed by the parties; experts have the power to make binding
determinations regarding a particular PAct However, as a rule, expert
determinations @ not result in an enforceable decision, in contrast to the situation
with an arbitration award. Thus,confusion can arise when separate documents in a
single transaction make reference to both expert determinationsaraitcation
without clarifying howtheir relationshipinteracts There are no harmonized rules
regarding the proceedings, the power of the expert, angribeeedings to the
challenge of the experThereforereferring toChapterThree it is essential to focus

on the intent of the partiesather than applying court intervention. Howevemill

be noted that | i ke Acons ol i-dtgptpiocessas ist h e

confidentiality

Throughout Chaptes Three and Four, it is remarked thaffor the resolution of
problems occumng during interaction between parallel proceedings and/or between
ADR and arbitrationrespect fothe consent of partieonflicts withintervention of
thecourts.

%3 For different ADR Processes sBeug Jonesyarious Nor-binding (ADR) Processein Albert Jan

van den Berg (edNew Horizons in International Commercial Arbitration and Beyd@CA Congress
Series, 2004 Bejing Volume 12 (Kluwer Law International 2005), ppi 384.

¥ Georg VonSegesser, Arbitration P@losing Disputes in Merger and Acquisition Transactions, in

ASA Special Series No. 24, 2005, p. 32. This is in conrast to determinations made by experts appointed
by a tribunal or a court which are not binding.

% For Swiss law see decision of the Swisddtal Tribunal 117 la 365 quoted in Segesser ibid, p. 32 and

Jean FPawdreéets, S®bastien Besson, CompndERI07yve Law

para. 15.
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The last and largest chapte&h@pterFive) of this thesis focusedni Consent 0 i n
M&A arbitration. ChapterFiveb s t he f i r s bnthe eentificabon ani o cus es
manifestation of consent in M&A transactioihe second section focissen the

consentm the transfer of the arbitration agreem®&glyingon the previous chaptérs

findings oncerningthe transfer of arbitration agreemerfisa s si gnment 0 conc
consolidation of par al laredoncentrated eneTthiswag s an d
in order to study the situation of the arbitration agreement after merger or acquisition

or takewer of companies has been completed.

ResearcHor ChapterFive focuses mainly onfi a s s i g n meauccéssiona ma  fi 1 e
transfer of the arbitration agreemeulespitemany books which study novation,

subrogation, etc., alongside the transfer of arbitragreements.

Based orpractical M&A arbitration examplesfincorporation by referencds the
focuspoint regardinghe identification of consenaind also whether consent 4o
underlying contract constitutes consentato arbitration agreement. Furtimore
related to the consolidation of the arbitration agreements in different phases of M&A
transactionsconsent m related agreements highlighted Additionally, the defects

of consent, such as fraud and mistake,seen in recent ICC Case No. 11961 of

20097, are explored.

ChapterFive analysegmplied and/or tacit consent in M&A arbitratiom practice
dependingon different cases there is also another aspect of proving consent without

any written document presumed intentt may be presumethat specially drafted
arbitration clauses and/or agreements mag\wdenceof par t i e s, buticidonsent
not a mandatory written document iarder to prove consenfrhis point is also

analysed irterms of thedifferent phases of M&A Transaction$his highights the

importance of the different stageEM&A transactions in M&A arbitrationbecause

%% |n this sense, se®tavros L. BrekoulakisThird Parties in International ComméakArbitration,
Oxford Univ. Press, 201(@ara. 2.13

*"Final award in @seNo. 11961in Albert Jan van den Berg (edj, B. Comm. Arb., 2009 Vol.
XXXIV , (Kluwer Law International 2009pp. 32i 76.This case has been studied in details in the
Chapterv.
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while determining consent difie parties their activities or their position taken in the

previous phaseshould be taken into consideration.

40



PART |: THEORETICAL FOUNDATIONS

The first part of the thesis discusses the theoretical foundations of M&A transactions.
As seen fromascertaining the workinglefinition in the introduction merger,
acquisition and takeover have differences from eaxther andaddress different
issues.As merges and acquisitioa are longand complex processes, analyksas

been separatedto different phase®r a practical view(Chapter ). Disputes arising
during these different phases are in majority resolvedatiytration. After the
examination ofthe chorologicalorder of M&A transactios, the relation between
arbitration and M&A disptes will be reviewed (Chaptdr).
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CHAPTER | : CHRONOLOGICAL PHASES OF MERGER AND
ACQUISITION TRANSACTIONS

A) Introduc tion

The last decades have witnessed an-eggeasing amount of mergers and acquisitions
(M&A), as companies worldwide are seeking to enhance their competitive positions in
their respective business systems. The prevailing mantra is that mergers and
acquisitions remain wrath with high failure ratés Since the midl980s a large
literature on M&A has emerged, dealing with M&A from different theoretical
perspectives, including strategy, finance, organizational theory, communication, and
gender. Despite thedvances made in our knowledge of M&A, over the last years, calls
have been made for merger and acquisition researchers to develop sounder theories and
more robust research on the phenomenon of mergers and acquisitions, especially as

regards their challeres in crosdorder contexts.

|t is the authordéds opinion to revisit est
complexity of an M&A processDue to the existence of some empirical findings,

which suggest that mergers ungerform the market, this térature has been

divided into two broad schooisthe value increasing, efficient market school, and

value decreasing agency schools.
The Value-Increrasing Theories
According to the value increasing school, mergers occur, broadly, because mergers

geneat e fisynergieso between the acquirer a

increases the value of the fittn

% King, D. R, D.R. Dalton, CM., Daily, and J.G. Covin, J.G., Metmalyses of posicquisition
performance: Indications of unidentified moderators. Strategic Management Journal 189, qd.seq.

*98th Euram, 1417 May 2008,: Perspective on M&As: &bries, Methods and Experiences, in
http://www.euram2008.org/Dokumenti/tracks/Teerikangas_TP54.pdf

9 Hitt, M.a., J.S. Harrison, and R. D. Ireland, Mergers and Acquisitions: A Guide to Creating Value for
Stakeholders, Oxford University Pre2601, p. 6&t seq.
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The theory of efficiency suggests, in fact, that mergers will only occur when they are
expected to generate enough realisable synergies tothmakieal beneficial to both
parties; it Iis the symmetric expectations
being proposed and acceptédhe gain in valudo the target was not positive, it is
suggested, the tar ge torstibmittomihesacquisitiore andif wo ul d
the gains were negative to the biddersoé oc
deal. Hence, if we observe a merger deal, efficiency theory predicts value creation

with positive returns to both the acquirer and @gjét.Banerjee and Eckattiand

Klein®? evidence this suggestith

Most of the recent literature concludes that operating synergies are the more
significant source of gaffiy although it does also suggest that market power theory
remains a valid merger meé.| ncr eased fiall ocativeodo syner
firm positive and significant sprivate benefits because, ceteris paribus, firms with
greater market power charge higher prices and earn greater margins through the
appropriation of consumer surglundeed, a number of studies find increased profits

and decreased sales after many mergeasfinding which has been interpreted by

many as evidence of increasing market power and allocative synerg§’gains

In an efficient merger market the theory abrgorate control provides a third
justification, beyond simply synergistic gains, for why mergers must create value. It

suggests that there is always another firm or manageesmt willing to acquire an

®1 Banerjee, A and E.W. Eckard, Are meg@rgers anticompetitive? Evidence from the first great

merger wave. Rand Journal of Economics, 29, p. 807 et seq.

2Klein P. G., Were the acquisitive conglomerates inefficient? Rand Journal of Econ®2nips752 et

seq.

83 Utz Weitzel, Killian J McCarthy, Theory and Evidence on Mergers and Acquisitions by Small and
Medium Entreprises, Utrecht School of Economics Tjalling C. Koopmans Research Institute Discussion
Paper Series 091, August 2009p. 4.

% See e.g., DevoB. P.R. Kadapakkam, and S. Krishnamurthy, S., How Do Mergers Create Value? A
Comparison of Taxes, Market Power, and Efficiency Improvements as Explanations for Synergies,
Review of Financial Studies, doi:10.1093/rfs/hhn02@08; HouwnJ. F. , C. M. James, and M.D.
Ryngaert, Where Do Merger Gains Come From? Bank Mergers from the Perspective of Insiders and
Outsiders, Journal of Financial Economi@8, 2001;MurkherjeeT. K., H. Kiymaz and H.K. Baker,

Merger Motives and Target&/l uat i on: A survey of Evidence from CF
14, Mukherjee et al. Find that 90% of managers identify operative motives as a reason to merge, and
Devos et alsuggest that, of a total 10.3% synergy gain, some 8.3% arise throaigttiog synergies

quoted in Theory and Evidence on Mergers and Acquisitions by Small and Medium Entreprises, Utz
Weitzel, Killian J McCarthyibid.

% See GugleK., D.C. Mueller, B. B. Yurtoglu and C. Zulehner, The Effects of mergers: an international
comparison, International Journal of Industrial OrganizationZ1)3 p..633 et seq.
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underperforming firm, to remove those managers wawe Hailed to capitalise on the

opportunities to create synergies, and thus to improve the performance of if€.assets

From the Dbidderdés perspective, the theory
efficiency theory, although there are two importdifterences. First, it does not

assume, per se, the existence of synergies between the corporate assets of both firms,

but rat her between the bidderdéds manageri a
corporate control predicts managerial efficiendiesn the reallocation of under
utilized assets. Second, it i mplies that 1
takeover attempts, as the team itself and its managerial inefficiency is the main

obstacle to an improved utilization of as&éts
The Value(Decreasing o) Destroying Theories

Valuei Destroying Theories can be divided into two groups: the first assumes that

the bidderds management i's Aboundedly ra
incurs losses due to informational constraintspdeswhat are generally value

increasing intentions. The second assumes rational besesglhg managers, who

maximise a private utility function, which at least fails to positiadfect firm value.

Within the first category, the theory of managehailbris suggests that managers

may have good intentions in i n-confidemtsi ng t h
they overestimate their abilities to create synergies. @arfidence increases the

probability of overpayin®, and may leave the winnirgjdder in the situation of a

wi nner &swhick dramstieally increases the chances of falfurgmpirically

% WestonF. J., M. L. Mitchell and H. J. Mulherin, Takeovers, Restucturing and Corporate Governance,

Pearson Prentice Hall, Upple Saddle River, New Je#4 p. 157 et seq.

67 Weitzel,Mc Carhy, supra note § p. 5.

% Hayward M. L. A., and D. C. Hambrick, Explaining the premiums paid fpr large acquisitions:

Evidence of CEO hubris. Administrative Science Quarterly, 1827 p. 111 et segMalmeinderU., and

G.Tatewho makes acquistions? CEO overconficence and |
Economics 892008,p. 26 et seq.

®The winneroés curse is a phenémenon that occurs in
information. If the auctioned itens worth roughly the same to all bidders, the winner is the bidder who

makes the highest estimate of its value. If we assume that the average bid is accurate, the winning bidder
overpaygjuoted by Weitzel, Mc arthy, supra note 63, p. 6.

“Dong M., D. Hirschleifer, S. Richardson, and S.H. Teoh, Does Investor Misevaluation Drive the

Takeover Market? Journal of Finance 612006 p. 732 et seq.
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speaking, Berkovitch and Narayarhrfind strong evidence of hubris in US
takeoversand Goergen and Rennebdofind the same in a European contekhe
latter estimate that about one thirdtlé large takeovers in th#990s suffered from
some form of hubris.Malmeinder and Tafé show that overly optimistic managers,
who voluntarily retain ithemoney stock options in their own firms, more
frequenly engage in less profitable diversifying mergers, and Rau and Verrfaelen
find that hubris is more likely to be seen amongst low Hoeakarket raito firms

that is, amongstthespa |l | ed A g | fathao amongdt high ineeio-market

ratio msal ue fir

Jensends theory of manager i acbnfiddncestisat et i on
drives unproductive acquisitions, but rather the presence of excess liquidity, of free

cash flow (FCF). Firms whose internal funds areektess of the investments

required to fund positivaet present value projects, it is suggested, are more likely to

make qukck strategic deci si onssaestategic ar e m
actions with less analysis than their casfapped peers. High levels of liquidity

increase managerialiscretion, making it increasingly possible for managers to

choose poor acquisitions when they run out of good’dnlesleed, several empirical

studies demonstrate that the abnormal share price reaction to takeover
announcements by casieh bidders is ngative and decreasing in the amount of FCF

held by the bidder. Moreover, it is suggested that the other stakeholders in the firm

will be more likely to give management the benefit of the doubt in such situations,

and to approve acquisition plans on theida$ fuzzy and subjective concepts such

as amangeri al Ainstinctso, Agut feelings:d
current cash flow§. Thus like Hubris Theory, the Theory of FCF suggests that

otherwise welintentioned mangers make bad decisionst out of malice, but

" Berkovitch, E., M. P., Narayanan, Motives for Takeovérs Empirical Investigation, Journal of
Financial ad Quantitative Analysis 76 (1), p. 351 et seq.

2 Goergen M., and L. Reehoog, Shareholder Wealth Effects of European Domestic and-Boodsr
Takeover Bids, European Financial Management 10 (1), 2004, p. 14 et seq.

3 Malmeinder U., and G. Tat€EO Owerconfidence and Corporate Investment, Journal of Finance 60
(6), p. 2662 et seq.

"Rau, P. R., and T. Vermaelen, Glamour, Value and theAgtisition Performacne of Acquiring
Firms, Journal of Financial Ecomics 49, p107 et seq.

S Martynova M., andL. Rennebog, A Century of Corporate Takeovers: What Have We Learned and
Where Do We Stand? Journal of Banking and Finance, 32(10), 2008, p. 2150 et seq.

®Ray P.R.andT. Vermaelensupra note 75, p. 111 et seq.
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simply because the quality of their decisions are less challenged than they would be

in the absence of excess liquidity

It is generally agreed that managerial setérest does play a role in M&A, research
has shown that biddeeturns are, for example, generally higher when the manager of

the acquiring firm is a large shareholfeand lower when management is ot

The theory of managerial entrenchment for example, claims that unsuccessful
mergers occur because managers prisnarake investments that minimise the risk

of replacement. It suggests that managers pursue projects not in an effort to
maximise enterprise value, but in an effort to entrench themselves by increasing their
individual value to the firm. Entrenching manegevill, accordingly, make manager

T specific investments thatm kae it more costly for shareholders to replace them, and
value will be reduced because free resources are invested in mapagiéic assets
rather than in a shareholder valwaximising altemative. Amihud and Lev
empirically support this notion, and suggest that managers pursue diversifying
mergers in order to decrease earniughtility which, in turn, enhances corporate

survival and protects their positidfis

Entrenchment is not only psued for job security itself, but also because entrenched
managers may be able to extract more wealth, power, reputation and fame. While
entrenchment theory primarily explains the processof how managers position
themselves to achieve these objectives, ttieory of empirebuilding and other
related, weltested theories provide both the motivations and evidence behind these

objectives. According to empire theory, managers explicitly motivated to invest in

" Weitzel, Mc Cary, supra note 8 p. 6.

8 Lewellen W. C. Loderer, and A. Rosenfeld, Decisions and Executive Stock Ownership in Acquiring
Firms, Journal of Accounting and Economics 7, 1985, p. 212 et seq.

Lang L., R. Stulz, and R. Walkling, A Test of the Free Cash Flow HypothelsescAse of Bidder

Returns, Journal of Financial Economi28(2), 1991, p. 317 et sedHarford, J., Corporate Cash
Reserves and Acquisitioéns, Journal of Finance
8 gShleifer and Vishny (1991) suggest that during the third merger wave risk diversification palyed a
large role in M&A policy as prior to the 1980s managers had insuficienttimeen focus on

shareholder concernws and it has been suggested that the rise of the conglomerate may be an outgrowth
of this principle agent problem (Martynova and Renneborg, 2@Q&jted inWeitzel and Mc@rthy,

supra note 63, p. 7.
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the growth of their fbasemibecttioami@mumersfit ( sal e

requirement.

The merger theories described abdave clearly deonstrated that merges a

complex process depending on the strategies of companies involved.

Merger is a complex and long procedure whatdo mandags careful study of each
step. h the first chapterthesestepsare examined to clarify é&process These steps
are examinedn chronological orderto lay a foundationto allow focus on the
disputes arisingat these different stages the processand abitration for the

resolution of these disputes.

Consent by the parties indicates their intent to submit their disputes to an agreed
forum for dispute resolutionConsent is the central point for interrelation of
arbitration clauses and/or agreements betwehe different phasesn M&A
transactionsTherefore it issimportant to analyse thehases of th@rocess of M&A
Transactions in order to find a solution for probdegoncerningconsent in M&A

Arbitration.

This chapter will examine whetheWl&A transactons tend more to follow a
standardised modegiven thathere is nacodification andwhetherthey aresubject

to variations depending on the circumstances. Accordirtd. t®eter,who suggests

that there is a standardised practice, thissisiply the pragatic outcome of a
somewhat Darwinist evolution more th#me result of dogmatic studies as to why
such transactions should occur in this manner. Practitioners have thus progressively
developed a process which provides a balance between the often canititdrests

of the seller and those of the buftfer

8 Mueller introduce mergers as a vehicle for growth maximization (not profit maximiazation), and
Williamson complements this by introducing company cars, excess staff or prestigious investsnents
complimentary motives. Rhoades analyses the thrd merger, aradesshows that managerial power
serves as an explanation of firm growth through M&A, and concludes that the power motive replaced the
profit motive as the dri vi nginMuellecDeC.bAThéorydf | arge co
Conglomerate Mergs, Quarterly Journal of Economics 83,1969, p. 643 etagexied in Weitzel and
McCarthy, supra note 63, p .7
8 Henry Peter, M&A transactions: Process and possible dispnt8SA Special Series No. 24, 2005, p.
1.
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According to Whalley and Semler, once the commercial decision has been taken to

proceed, there are five clear stages in most international acquf§itions

T Initial identification of the target and negation of the broad terms of the deal,

possibly leading to an exchange of heads of agreement or a letter of intent;

fAfidueedcéedogexamination of the target; eit

formal agreement;

T Negotiaton and draftingof formal agreements

1 Obtaining third party and government consents or licences; and

f Finalization of the transaction (referred to variously as closing, completion or

settlement)

This chapter will follow the chronological order of the transaction stated abov® in i
analysis and examination of the deficit in existing regulaftidre first stagen an

M&A transactionrequires the buyer or its adviser to look at a number of major legal
issues whichare common to most jurisdictions throughout the world. Those issues
determine the structure of the acquisition and whether there are any major

impediments to .

The first two stages are crucial to the byyeecause a decision to complete the
transaction should only be made once a proper assessment has been made of the
target and its business. During the first stape buyer needs to decide on the
structure of theproposeddeal, and identify any legal issues associated with the
acquisition.Consent appears for the first time in the intent of the parieshe
secondstage the buyer needs to satisfy itself that everything which it has been told,

or which it has assumeadboutthe targetis correct®. Every phase of the process

occurringinparti esé6 offer o rs to rthe gangent aoft parties.s con't

8 bid, p. 2.
8 bid.
8 |pid.
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Therefore all actions taken by the parties will certainly have effects on arbitration

regarding consent in the resolution of disputes.

It is important to know and understand this process, keeping in mind that, over the
years and sometimes questionably, practitiof@ave come to believe that there is no
alternativeto established practicdDne can safely say that there is currently an
opinionwhich necessitategspect to the standardised way of doing M&A dals

order to deal with coordination and cooperatioobtems in M&A transactionst is
absolutely necessary to focus on the entire prodesgher discussion of this
problem takes placein Chapter Three however different arbitration clauses or

parallel proceedingsay occur throughouhe process.

Therdore, the management of the process is essential in order to prevent the problem
of different arbitration clauses or parallel proceedings. In order to manage the
process it is essential tdetermine each and every phase, beginninth whe
negotiation phas

1) Negotiation phase

a) Preliminary Contacts

The process usually starts when the management of one firm contacts the target
company6s management . On the other hand i
investment or merchant banks of each fitmbeinvolved. Sometimes this process

wor ks smoothly and | eads to a quick merge
example of this was the 199519 billion acquisition of Capital Cities/ABC Inc. by

Walt Disney Co. In spite of the size of this deal, theas & quick meeting of minds

by management of these two firms and a friendly deal was completed relatively

qui ckl y. € A quick deal may not be best.
good example of a friendly deal where the buyer did not do its horkeawat the

seller did a good job of accommodating th
% bid, p.1.
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deal at a higher price. Speed may help ward off unwanted bidders but it may work
against a close scrutiny of the transaaffonTher ef or e ficonsent o bec

as soon as preliminary contabisgin

During preliminary contactshe selling processs a sensitive procesgth respect to

the targetand must thereforeemain secret. A confidentiality agreement may be
executed between the parties during the infiedt of process. This confidentiality
agreement allows the parties to exchange confidential information that may enable

the parties to better understand the value of thé%eal

Although most M&A agreements contain arbitration clapadsitration procedadgs
for preclosing conflicts are still rather rare. The few that do occufaresasons of

confidentiality, and arseldom publishet.

Preclosing disputes include all disputes related to M&A transactions which arise
before the object of the transiaon has been transferred and paid for. Disputes
sometimes arise with respect to the breaches ofsigreng confidentiality or
exclusivity provisions giving rise to important questions of proof of the breach and of
the resulting damages. Compliance witimftdentiality or exclusivity obligations can
sometimes already be secured successfully through interim méasures

To prevent subsequent difficulties with regard to the substantiation and proof of
damages caused by non compliance, it is preferable, vattidentiality and
exclusivity obligations, to provide for contractual penalties or liquidated daftages
Damages generally include loss of profits (lucrum cessans), as well as a decrease of

assets or increase of liabilities or expenses (damnum emergenerRypes of

87 Gaughan, supra note 6, p. 19.

8 For example following the eventual sale of Guidant to second bidder Boston Scientific for $27 billion,
J&J sued Boston scientific and Abbott Laboratories in September 2006. J&J alleged that Guidant leaked
confidenta | i nformation to Abbott which had agreed t
approximately $4 billion thereby reducing antit
information violated its original agreement with J&J. This uncierss another risk of M&Athe release

of valuable internal information see also Gaughan, ibid, p. 20.

8 Segesser, supra note 54, p. 17.

% Alexander Jolles/Maria Canals de Cedie, Confidentiality, in Kaufréotrier / Stuck, International
Arbitration in Swizerland: A Handbook for Practitioners, Kluwer Law International, 2004, p. 101.

%L peter R. Isler, Letter of Intent, in Rudolf Tschani (Ed.), Mergers & Acquisitions VI, Zurich 2004, p.

16.

0 p
rus
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damages that an arbitral tribunal might have to decide on include comperigation
the loss or opportunity, or moral damages. According to Mr. Segesser in M&A
transaction disputes, the difficulties which the parties normally encounter in
substantiating and proving damages which go beyond costs incurred should not be

underestimated.

A confidentiality clause in M&A agreements would generally also apply to dispute
resolution proceedings arising under such agreements. However, parties lare wel
advised to examine this aspect carefudlgd to insert the appropriate language or

reference into the agreement where ne&ded

Generally, the confidentiality of arbitral proceedings is cited as oiits whportant
advantages in commercial disputesd aparties often presumeonfidentiality as
given. However some court decisions have made clear that confidentiality is not

considered to be an inherent feature of arbitration in all jurisdicfions

Moreover, onlya few national laws and some arbitmati rules grant general
confidentiality for arbitration proceedirid. Therefore, confidentiality agreements
and confidentiality clauses in M&A agreements should be drafted in a way so as to
cover the various aspects of confidentiality in arbitral proceediven choosing a

set of arbitration rules, preference may be given to those that provide for a strict duty

of confidentiality®.

On the other handt is also possible that after preliminary discussions, the potential
buyer depending on his bargainingwa, may require from the seller an exclusive
right to negotiate, at least for a certain time. Exclusivity arrangements would then

also be made.

92 Segesser, supra noté, . 46.

% |bid.

% See the decisions UnitéStates v. Panhandle Eastern Corp. Et al., 118 FDR 346, 10 Fed R Serv 3rd
686 (D. Del. 1998);ESSO/BHP v. Plowman (1995) 128 ALR 391; or Bulgarian Foreign Trade Bank Ltd.
v. A.l. Trade Finance Inc. (Swedish Supreme Court Case el T1-98).

% For an oveview of the various rules and jurisdictions see Expert Report of Dr. Julian Lew (in
ESSO/BHP v. Plowman), Arb. Int. ,1995, pp. 2836.

% For example see art. 43 of the Swiss Rules.
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Unless, for any reason the negotiations collapse, the parties usually reach a stage
where the seller has idéfed a purchaser with whom there exists a common intent

to implement a specific deal. At that point the parties often deem it useful to execute

a fnNletter of intent o, someti mes <called 7

under starndfitnegfdm s heet o
b) Letter of Intent

With the increasing number of merger and acquisition transagctibasletter of
intent, which precedes most forms of acquisitions of businessess become a
widespread toolIndeedit is often considered as a sine qua non condibbany

merger or acquisitiot.

Many M&A transactions start with an invitation by the seller its investment
banker to potential buyers to submit their offers. In virtually all M&A transactions,
parties then sign a preliminary document at the beginoimegotiations in the form

of a letter of intentor a memorandum of understanding. In this document, parties
typically confirm their intention to continyer begin negotiations in good faitland

specify a set of provisions to govern the negotiggimtess’.
The main characteristics of letter of intents are:

- a letter of intent has no codified meani®ag, suchneither with respect to its
content nor to its nature or legal consequences. Caution should therefore
prevail; what m & t stibstanse amds the tchicamstdnees t er 6

surrounding its execution;

- in particular, the question as to whether a letter of intent has any binding effect
depends on its conterdnd on the partiesd intentiorl

implied);

°"H. Peter, supra no&8, p. 2.

% H. Peter and Jean Christophe Liebeskireiters of intent in the M&A Context, in ASSpecial Series
No. 24, 2005, p26b5 (hereinafter Peter anidebeskind).

% See Isler, supra nof, p. 2 et seq.
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- usually the partiestate that the only purpose of the letter of intent is to outline
their intentions. They sometimes expressigteit shall have no binding effect
and that it i s Asubject to coleastinact 0. F

part. Most letters of intérprobably do have legal implicatigns

- Any letter of intent usually describes ttiee ad WOlsj ect matter (t he
price range or at least the methods or parameters which will enable the
determination of the price, the nature of the deal (a dheak an asset deal, a
merger,asppo f f, etc.); the partiesd iIintentio
the procedure that will be followed in order to implement the deal (due
diligence, signing, closing, adjusting, etc.); as well as the relevantatieetf
the parties have not yet entered into confidentiality or exclusivity agreements,
provisions governing these two aspects are usually included in the letter of

intent.

In a letter of intentrights and obligations are established to the extgahded by

the parties. However, the core provisions of a letter of intent are frequently non

binding in nature: the parties are not bound to conclude a transdmiicare merely

expressing their intention to continue or commence negotiations. Onhiérehaind,

a |letter of intent wuswually i nwthregdréete a n uml
which the parties clearly intdrio be bound. Because in international transactions, it

is important to provide for the law which governs the letter of intemdl issues

arisingthere underas itis not always easy to determine which party is rendering the
characteristic performance and laws of different jurisdictions may vary considerably

in this ared".

As the core of a letter of intent does not createndibg obligation to conclude a
transaction, it is not possible to insist successfully on a continuation of the
negotiations, nor to interfere when one side abandons the negotiations without giving
valid reasons. Claims for costs caused by an undue prolongd negotiationsor

in cases of behaviour which violates the principle of good ,fatle the only

10 peter, supra no®@3, p. 2.
101 See for example art. 117 of Federal Act on private Interndticva (PILA).
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remedies available basezkntrally on a letter of intentand are ratheseldom
successfully pursued. I n contraesssocyai ms
obligation are more frequent, e.g. for breach of confidentjaditythe exclusivity

granted to the buyer. In a reported ICC arbitration, claimant sought to recover a
contractual penaltyn the amount of 25 milliotJSD, on the basis that the sallhad

breached an exclusivity clause stipulated in a letter of intent by selling the target

company to a third party buy#t.

Some of the fAaccessoryo obligations incl uc
processor define a certain behaviquwhich the partiesand inparticularthe seller,

must follow during the negotiation process, up to the signing of a purchase gontract

or even through the completion of the agreed transaction upon closing. Where such
accessory obligatianare violated the pat may consider an application for interim

relief or preliminary measures to the codute to the time constraints and in order to

safeguard the opportunity which thetential transaction represents

Letters of intent are usually executed between titea# the exploratory negotiations

and the beginning of due diligence. Thtlsey govern due diligencdut also the

contractual negotiations which will flgwfrom and frequently overlapthe due

diligence process, ultimately resulting in the acquisitiont@ct®®. The letter of

intent has developed over the years into the appropriate instrument to satisfy both
partiesd concerns. |t plays a si,gni ficani
documenting the facts and reassuring the parties that the tiegstiahich often

involve considerable expenses and commitiarg based on a serious and shared

intent.

Hence the letter of intent may be defined as a declaration of ittgonhe or more
parties to conclude a transaction, in which certain fundémheaspects othe

envisaged transactipand of the procedure that should lead to its conclusion

Kl aus Sachs, fASchiedsgericht svieunttrddsonderer ¢ber Unter
Ber ¢cksichtigung kartellrechtlicher Aspekte, Schie
Schiedsgerichtsverfahren

193 peter, Liebeskind, supra nd8, p. 265.
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recorded® Letters of intent can portend any kind of deal, for instance the

acquisition of shares, of assets, of a business, as well as a,joeapint venture.

Int h e a opiniorg thi declaration of intent would be a way of coordination or
synergy with next phases of M&A transactio®n this assumption, thietter of

intent can bestrengtheneds an agreement and also a roadway for disgsgtaution
becauseas mentioned irthe next chaptersin order toreduce the complexity of
arbitration problems during M&A transactions the binding effect of letter of intent is
an important critical juncture. Thdoge, the author believes that arbitratio
institution rules should recognise declaration in letter of intent as a binding
arbitration clause. This can be one of the important clauses which can be pointed out
in a guideline for M&A arbitration.

b-1) Delimitations of the notion

A first delimitation may be drawn between letters of intent and other instruments

known under the same name but pursuing a fundamentally different purpose. In fact,

in French the term dAletter of intento is
(letter de comfort | et t er de patronage, Patronat se.]
party in favour of anotherby which the issuer makes certain statements and/or

supplies certain information, typically regarding its shareholding and the solvency of

a subsidiary. Someauh or s consi der that the use of 0
Acomfort | et’enhilé othersaution pawevpredo acknowledge the

double meaning of this expressith

MRol f Watter, Unternehmensg¢®ernahmen, Z¢rich 1990,
1% peter and Liebeskind supra n6@ pp. 266267
Thus in French, such an institution appears to be

patronageo, fg¢ar c airir@uwds w, see e.fndesSchollenLes Lettes de

parrainage orelles toujours de bonnes intenti@n&RDAI 1994, p. 793; Roland Ruediba Lettre

déintenti oninédlommdgealPatRe B Roes,set a | 6occragara, on de sor
Neuchatel 1977, p. 21328 (on comfort instruments). For French Law see Philippe Simler

Cautionnement et garanties autonom&SEd., Paris (Litec) 1991, p. 28; Michel Cabrilac /Christian

Mouly, Droit ,H'&d, 199, p.88F0rsU.S.Law, see Larry A. Dimatteo /Rene Sacasas,

Credit and Value Comfort Instruments: Crossing the Line From Assurance to Legally Significant

Reliance and Toward a Theory of Enforceability, 47 Baylor L. Rev. 357.
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Although the boundaries are often unclear, other possible sources ofiaonfus
include instrument s, at times i mproperly

gentl emeno6'¥. agreements

b-2) Related Instruments

Letters of intent have further to be distinguished from other instruments which
pursue, at least in part, thanse purposebut perform a different function, such as

option agreements or confidentiality agreem&fits

1) Options

The option agreement has been defined as an agreement by which one of the parties
grants the other a discretionary right to generate, bsoits declaration of intent, a

given contrac®® I n order to determine the bindin
important toanalyse the dispersion between parties just in the beginning of the M&A
transaction. I h e a opintorothisddscretionary rigtdirectly effects arbitration

clauses too. It is very complicated to see the real consent of a party wiso give
discretionary rights to others. Therefoss it is discussed in the next chaptan

arbitration clauses injectethto different contractsare not direct evidence of

Aconsent o of parties.

2) Confidentiality Agreements

The apprehensions with respect to confidentiality have to be dealt with at an early

stage, usually before the parties are even ready to execute a letter of intent. This is

YThe gentl ement 6s agr anenmestanding lay svhich thepartied eommin e d a's
themselves to moral obligations, i.e., to refrain from resorting to judiciary enforcement. See Ralf
Schlosser, Les Lettres doéintention: Port®e et sanc
a.(eds. ), Etudes en | 6honneur de Baptiste Rusconi,
1% peter Liebeskind, supra na8, p. 267.

19 g5ee Schlosser, supra nd@8 pp. 346347 and footnotes 6 and 7. Besides all which are more or less
standardise, put and call options, such agreements are found e.g., in th context of technology transfers,

where the potential buyer shall have the right to appraise the-koevof the potential seller, and then

to exercise his option at the time it believes appaber
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why, althoudp the confidentiality provisions can be part of the letter of intent, they

often take the form of a separate and preliminary docudffent

The key provisions of a confidentiality agreement genesa¥

- Identity of the parties: These are usually the buyeand the seller.
Occasionally, the target is also a pady that it may directly claim performance or
compensation in the event of breach. Third parties may be required to sign the
confidentiality agreement, such as advisans managers of the partiemcluding

sometimes those of the target.

- Scope:The parties undertake to keep the confidential information secret and to
use it strictly in compliance with the purpose of the agreement, i.e. the acquisition of

the target.
- Confidential information: The ddinition of what is deemed to be confidential
is a key provision. The mere existence of negotiations between the parties is often

expressly designated as confidential.

- Abortion: The fate of the information, and the related documents, is usually

provided br should the acquisition not ultimately take place.

- Applicable law and dispute settlement:Applicable law and jurisdiction are,
in most cases, specified.

3) Variations in Terminology

Several other expressions, such as memorandum of understanding, memooind

agreement, heads of agreememtterm sheetare encountered. The situationnis

10 peter, Liebeskind, supra nd@8, p. 267.
1 bid, p. 268.
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clearer in other languagesPunktuationea in German,fipr ot oc ol @in ddaccor
French, ett"

There seems to be no general understanding on whether these exprepsesent

substantially different instrumentsr are only variations in terminolody.

In any eventpursuant to a wekkstablished national legislation of different countries
intent prevails over wordifg". Thus, what matters is not the title of the ument

but its actual content as constued taki ng

4) Pre-Contractual Agreements and Promises to Contract

Precontractual agreements are defined as agreements made between two or more

negotiating parties, seeking toige at the conclusion of a final contr&ét

Promises to contract are regulated by 22t CQ pursuant to which the parties may

contractually commit themselv@sorderto conclude a contract in the futite

5) Bilateral (or Multilateral) and Unilate ral Letters of Intent

Letters of intent are usually bilateral, i.e. they are executed by two parties the
(potential) seller and the (potential) buyer. Occasionally, they may be signed by more
parties, for instance by several companwasich are acting irconcert or belong to

the same groumr sometimes by the target, in which case the letter of intent may be

described as multilateraf.

12 5chlosser, supra not®8, pp. 347348 and footnotes 11 and 13.; Ralph Lake/ Ugo Draetta, Letters of
Intent and Other Precontractual Documents, 2nd Ed., Salem 1994, p. 5.

1131 ake/ Draettaibid, p. 9 and footnote 27.

1 Eor example art. 18 of Code des obligations in Swiss Law.

5 peter, Liebeskind, supra nd8, p. 268.

"schlosser, supranol®8, p. 345. Al so known as {Baxondegdl mi nary a
ter mi nol ogyn®gfioctoinattriaotnsd0 dien French and either HAVor al
AVorvertragod, i.e. promise to contract), or AVertr
"inLatin Apactum de contrahendod; in freuseh Apr ®cor

from fiVor au s vcentractuahagréement)..lneorder o maveid confusion, this paper shall
exclusively use the expression fipromise to contrac
18 peter, Liebeskind, supra nd8, p. 268.
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Less frequently, a letter of intent may be unilateral, i.e. emanate from only one party,

either the seller orthebuyer e x pr essing a partyoés intent
b-3) Content

For the content of letter of intent there is no standard pattern. Letters of intent vary

considerably in form and substance. Certain basic provisions may, however, be

identified and classifeé a s AinecesasmrafadahescdsauBepti onal ¢

clause$?.

1) Necessary Clauses

Necessary clauses usually include the following itéms

- identity of parties: who are the envisaged seller and the purchaser of the
target

- object of the transactiorthe business, or part thereof, the transaction relate

to;

- nature of the transaction: what kind of transactiorthe parties envis&g A
share deal, an asset deal, a capital increase, a spin off, a leveraged, libg

setting up of a joinventure(e.g.whether corporate or contractual);
- Process: how is the envisaged transaction going to be achi¢zedue

diligence first, then the signing of a purchase agreememgatter the closing,

etc.) whawill the calendar be, etc

2) Optional Clauses

195chlosser, supra not®8, pp. 356357.
120 peter, liebeskind, supra no&9, p.269.
! bid.
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Optional clauses may include the following itéffis

- sale price: (sometimes an exact figure, more often an estirateange,

valuation principlesor the formula for determining the price, ett®)

Due diligence (scope, time schedwad procedural anethoalogical issues);
- Exclusivi®andgm!| olcdd'®nout o

- Norrinducement”;

- Costs;

- Confidentiality (if not the subjechatter of a separate agreement);

- Applicable law and disge settlement , including forum;

- Compulsory nature of the lettef intent (none/partial/totaf}

3) Legal Nature

The letter of intent is, as indicated by its very name, voluntanature. Whether it
has binding effect is a delicate and often controversial idswell be discused

whether it can be consideredid ul | & contr act,oraaofff® omi se to

3.1.Does theletter of intent amount to aContract?

122 {A;
Ibid.
Rudol f Tsch2ani, Andreas Von Planta, Matthias Oert
Switzerl and, 2Z84,i ch 392050 0t,0 p40.0 8c3onsi der the price
theprie) as an fessenti al pointo of the letter of int

124 The seller must negotiate with the buyer during a certain period of time.

12 The seller must negotiate with third parties during a certain period of time.

126 This prousion generally specifies that it shall cease to be binding as soon as a party declares in
writing its intent to depart from the negotiation.

127 The potential buyer undertakes not to hire or induce away managers or employees of the target.
128 peter/ Liebeskd, supra not®9, p. 270.

2% bid.
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It is usually considered that a letter of intent is not an agreement. This is due to the

fact that, in a standard M&A pattern, letters of interg ameant to describe an

envisaged transaction, not to confirm an agreed one. To dispel any doubts in this
respect, this concept is often expressly indicated in the wording of letters of intent,

by stating, for instance 0.t Tht phetdeal th
express intentions, not decisions. The intent is to negotiat® @adsibly conclude a

final contract, without prejudi¢® to the |

The answer is a question of interpretation for whiah lles of good faith play a
centr al rol e. Applying the #fAprinciple of
according to their actual understanding, with a particular view to that of the
addressee, bearing in mind the overall circumstdfites

In order to assess whether the letter of intent qualifies as a contract, a number of
preliminary distinctions should be made with respect to its provisions. Firstly, the
provisions typically contained in a letter of intent, as listed above, whether necessary
or optional, can be divided into two categories: those which govern the negotiation of
the final contrat, irrespective of its outcomand those which pertain to its actual

implementatiof?.

0) The provisions belonging to the first category (negotiatiomdlire the way
negotiations will be conducted and related issues. These are, in particular
description of the process, confidentiality, exclusivity, costs, applicable law
and dispute settlemerand finally, noninducement®

In most casessuch provisionsare intended to be binding, and whether this is
expressed or implied is not relevant. To this extent, the letter of intent is, therefore,
an agreement*

130 pid.
31 1bid, p. 271.
132 | pid.
133 |bid.
134 |bid.
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(i) The second category (actual implementation) includedalses contained
in the letter of intentvhich describe the actual (intended) deal, especially
the envisaged target and the price. These provisions are not necessarily
vague, and, on the contrary, sometimes the object and the price of the
transaction, i.e. its essentialia negotii, are alreadte quiearly identified.
What characterises a letter of intent is that the parties wish to preserve their
discretionary rightvhetherto complete the deal owot, at conditions which
could be different from those initially envisadéd

The {yetto be perbrmed) due diligence will play a fundamental role in that
respect. Thus, the actual purchase agreement still has to be agreed on and
stipulated. This is never a formality in M&A transactions, quite the
opposite. Any practitionewho has experienced how fie negotiations can

be at this later stage, especially with regard to the representations,
warranties and indemnification provisions, to the extent tiia@ author

would suggest that, in M&A transactions, such clauses should be considered

essentiala nedi'>®,

Assuming that, in whole or in part, the contractual nature of a letter of intent
has been assessed, a further question which might arise is the nature of the
contractual relationship. Is it (i) synallagmatic, i.e. giving rise to an
exchange of certia things (e.g. shares against casinyather (ii) something

akin to a partnershjpvhereby it is considered that both parties are joining
their efforts in order to achieve a common goal (e.g. setting up a joint

venture)?*’

This authoragres with H. Peter and Liebeskindhat, the answer will be
factdrivenherealso | f, for i nstance, the parti
share purchase agreement, the nature of the relationship is undoubtedly

synallagmatit®. If on the other hand, their purpose is set up a

135 bid.

130 bid, pp. 271272.

137 \bid, p. 272.

Byves Guyon, TrParistlo®7, @E9stseqoR BesmBlcudet, Promesse de
Ed. de Jurisclasseur 200fasc7-3 0, A10 et seq.
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contractual joint venture, to the extent that a letter of intent is binding, if
anything by analogy, it could be considered that the provisions governing
partnerships apply”. This said it would probably be wrong to consider that
the simple facthat the parties are willing to achieve a common goal (a
certain M&A transaction) means that they are joining efforts to achieve this

common godf® amounting to a quagartnership, or partnership.

If a letter of intent is not considered a contract, in hay in part, the question can

arise as to whether it may qualify as a promise to cofttact

3.2.Does theletter of Intent amount to aPromise to Contract?

Traditionally, the Swiss Federal Court has deemed that a promise to contract had to
include all the fiessentialia@ of the final contradf’>. A minority of scholas
dissented, maintaining that a promise to contract may contain only part of the main
elements of the final contract, or all of them but with a lesser degree of pr&€ision

The SwissCourt in a 1977 casdpund that since the promise to contract contained

all the main elements, it was equivalent to an enforceable final cdfitraictobiter
dictum, the Court cast serious doubts about the very purpose of promises to contract.
Acknowledging thes ¢ h o triticisrss the Court stated the following alternative:
either an agreement contains all essentiaiad therefore is a final contract, not a
mere promise to contract, or there is no agreement on all essenéatiainerefore,

the parties aanot be bound to execute a contrdalbe main content of which is not

sufficiently clear. Even though the Court was cautious not to rule on such an

¥For example this is the case in Swiss Law. I n thi
Ventured, in Innominat-398rtr2ge, Z¢rich 1988, pp. 3
10 peter, Liebeskind, supra nd8, p. 272.

141 bid.

1425eeATF 31 11 640 (1905).

131bid, p. 273.ATF 103 11 190 (1977) c. 1 =JdT 1978 | 157 (summary). The judge may, however,
exceptionally fix disagreements in accordance with the rule of good fait, i.e. by applying the principle of
confidence.

144 ATF 103 11l 97 (1977), Blum vBancofin, at 106 and 107.
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alternative, this jurisprudence can probably be regardedoiaéng any practical

substancén the promised contract®.

Accordingly, if a letter of intent contains a commitment to conclude the final contact,
then the following distinction should be made: either the letter of intent contains all
the essentialia negotii and might, therefore, qualify as a biradjregement, or it does

not and is not a contraetnd thus not bindirtg®.
3.3.Is the Letter of Intent an Offer?

Conceivably, the letter of intent may expresdly the intentof its author. This
happens when one party (usually the potential buyer) igeth\by the seller to
express the conditions at which it would be ready to acquire the target. This may
occur at any point in time, usually in the initial phase of the process, often in a
bidding context".

For a contract to be concluded, an offer habdoaccepted. If the offer contains a
deadline for its acceptance, the author is bound until the expiry thereof. Absent such
a time limit, the offeror will be bound until he can, according to business usages,
reasonably expect a reply. Tacit acceptancenlg exceptionally admitted; it will
however be excluded if it is customary, in the relevant business, to expect a written

answet*® which is typically the case in the field of M&X.

Consequently, provided that all other conditions are met, a unilatdsal & intent
may qualify as an offer. If the offer is accepted, and it contains all essential points
and is not subject to other discretionary conditions, the letter of intent may give rise

to a contract®.

b-4) Legal Effects

15gchlosser, supranot®8 p. 350 and footnote 23; Pierre Engel

Bern 1997, pp. 18182.

19°peter, Liebeskind, supra n@8, p.273.

147 bid.

18 ATF 100 11 18 (1974) = JAT 1974 | 354,

149 peter, Liebeskind, supra n@8, p.274.

150 schlosser, supra not®8, pp. 356357 and footnote 50.
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Firstly, obligations derivédrom the rules of good faith on the basis of the principles

elaborated by doctrine and case law with respect to culpa in contraffendo

As soon as they start to negotiate, the parties must obsergerngractual duties, i.e.

each party must take utmostre to behave fdy and to avoid any undue damage to

the other party. This is sometimes expressly indicated in clauses of the letters of
intent stating that the jar tiieensd esalvalulr ftrhes

e f f oto actseve the efsaged transactidrf-

The authoisuggest going further and considering that the letters of intent should be
interpreted as a reinforced commitment of the parties to act and, in particular, to
negotiate in good faiti> By signing a letter of intent, theagies create qualified

expectations. This implies the need for qualified good faith in M&A cases

There are two situations in which pgentractual duties may arise: (i) during the
negotiation of the letter of intent itsedind (ii) during the negotin of the final
agreementfollowing the execution of a letter of intent. If, however, the duty to
negotiate in good faith is provided for by the letter of intent, it could also be treated
as a contractual obligation, not as a-poatractual duty>.

According to the jurisprudence ofhe Swiss Federal Court pi@ontractual

obligations include:

- A duty to act honestfy® the parties should not negotiate without the genuine

intent to conclude a final contratt

1 peter, Liebeskind, supra nd@8, p. 274.

50 called fibest endevaourso or #f
153g5ee Rudolf T9w @ n i , -Trandaktonen nach Schweizer Rech  Z ¢ r

hereinaftelT s ¢ hPramdaktionen)quoted in Peter, Liebeskind, sumate 99, p.
%4 peter, Liebeskindbid, p. 274.

155 bid, pp. 274275.

156 ATF 105 11 80 (1979)FJdT 1980 | 71.

15T ATF 46 11 373 (1920) = JAT 1921 | 42.

MO8 p.t360e f f ort so cl &
ich, @003, p. 17.
274, footnote 44
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- A prohibition to deceive: a party may not deeethe other party. A culpa in
contrahendo would exist in the event a party alleges or implies that it is
concluding parallel negotiationswhere this is untrue. This behaviour
sometimes occurs in an attempt to creaféalie auction process in order to

increase (or decrease) the ptiée

- A duty to inform: each party must inform the other of facts that the latter does
not know>°, which may recognisably have an impact on its decision to enter
into the dealor on the terms theref. Also, each partjias aduty to inform
the other whenever it has decided not to conclude the agreement. In the case of
mergers and acquisitions, the reinforced requirement of good faited
above would imply that the range of such information covers anything which
significanty contributes to the decision making of the parties, unless the other

party can be expected to obtain such information on itsBwn

Issues concerning the duty to inform in connection with a letter of intent
frequently arise in the case of parallel negitns®® Authors, however
divergeas to whether conducting parallel negotiations is admissible ‘& all
andif so, as to whether there is a duty to inform the other party and to what
extent. Schlossefor instance, believes that the parties to a letténtent have

a reinforced duty to inform their counterpawhereparallel negotiationsrise

i.e. not only of their existence, but even of the content of any'Stfer

The Swiss Federal Court has ruled that a subsidiary that negotiates for months

without informing its counterpaytthat the final desion lies with a third party

18 peter, Liebeskind, supra nd, p. 275.

19 ATF 102 11 80, 84 (1976).

180 ATF 105 11 80 (1979).

®'Tschani, Pl ant 424 NGB8 Rol aaletailesl agsassment af thesinformation thee sell
has aduty to disclose or the buyer has to find out by himself, see Markus Vischer, Due Diligence bei
Unternehmensk2ufen, SJZ 96 (2000) No: 10, p. 229.
he identifies apply mutatis mutandis to thedebdf intent.

®Tsch2ani, Transa%tpildNédtw6. supra note 1

183E, Allan Farnsworth, Precontractual liability and Preliminary Agreements: Fair Dealings and Failed
Negotiations, 87 Columbia Law Review, 1987,p. 279; see also Farnsworth, Negst@&tContracts

and Precontractual Liability: General Report, i
d6Al fred E. Von Overbeck, Fribourg 1990, p. 657,
déi ntenti on dasmantrats mternafiompauy, Draittei pratquedie commerce international

1977, p. 99 et seq., especially p. 108 et seq.

184 Schlosser, supra nol®8, p. 361.
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(in this caseités mother company) is liable in the event such a decision is
ultimately negative and thereby causes prejudice to the otherdafy the
contrary, the Court rejeetl a claim from the seller on the grounds that the
buyer had not informed the seller of its intention tese# the company

immediately after the (initial) acquisitid?.

- aduty to advise: particular knowledge held by one party must benefit the other.
Theduty to advise may be seen as a particular form of the duty to iffform

b-5) Contractual Interpretation and Completion

Once the contractual nature of the letter of intent has been determined, the letter of
intent will be interpreted whenever the fies are in disagreement as to the scope of
their rights and obligations. The rules governing contractual interpretation and
completion are a typical expression of the general principle of goodfaith

When t he p aexpréssed ldut unctearglparties ans, as the case may be,
the judge, will assess it. When such intent is not expressed and cannot be construed,
and provided all essentialia negotii are agreetf®othe judge will complete the

contract’®

Forinstancep ur suant t o ,&he judgewileeek tAe réalland@@nmon

intention of the parties. The judge will consider the overall circumstances
surrounding the contract, its conclusion and performamdgelintent of the parties

is neither expressed nor implied, the judge willdnto decide the hypothetical intent

of the parties, considering the nature of
rules of good faith (art 2 Al CC). In doi

15 ATF 105 11 75 (1979), 80.

1% peter, Liebeskind, supra nd8, pp. 275-276.

17 bid, p. 276. ATF 681 302 (1942). See also Perre Tercier, Le droit des obligations, Zurich 2004, p.
124, N. 577 et seq.

188 pid.
EFEor instance, sometimes the parties state that #c
We have suggested that, in M&A transantie , AfReps and warrantieso are es

provision is not sufficiently clear, we believe that it will be difficult to deem that there is a contract.
YO ATF 115 11 484, JT 1990 | 210; Pierre Tercier, supra né6& f. 176, N. 860 eteq.
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the field of M&A in general, taking into accourthe relevant transaction in

particulat’.

Parties to a letter of intent are also liable if they breach thehcqreactual
obligations. Unlike contractual liability, culpa in contrahendo entitles the parties to

negative interest onh.

Hence the naure of the letter of intent is, in many ways, ambiguous. This derives
from the fact that (i) it almost always combines binding andlyinding clausesand

(i) it in any event triggers at least behavioural obligations. As such, it therefore does
not ente into any particular category, as any determination of its nature is
extensively fact driven. It oftenels somewhere between legafign-existentand a
legally binding instrument. Moreover, as put by Fontaine, anarchy in terminology

still seems to be pvalent in this field”®

Among the remedies theoretically available in case ofpeformance specific
performance can be envisaged only in exceptional circumstances. Whenever a letter
of intent produces binding effects, positive damages might be claimedl other

cases, in view of the preontractual nature of its effects, only negative interests may
be sought’™®

c) Due Diligence

The dAdue di | usalykegnsfollquing thee Istter of intentbeing

formalized. Itamounts to a phase dogi which the potential buyer is given access to

further information in order to decide whethén actually go through with the

acquisition and if so, under what conditions. This applies to all aspects of the
target os busi ness (ohmentad, nntelleatdal, propedyx real | e g a |

estate, etc')>.

M Tercier, ibid, N. 866 et seq.

172 peter, Liebeskind, supra nd6, p. 280.See alsdATF 105 Il 75 (1979), 81 = JdT 1980 | 67.
13 Fontaine supra note @4, p. 99.

174 peter, Liebeskind, supra nd@8, p.280.

5 peter, supra no®@3, p.3
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In a due diligence procedure, the target company and its business will be examined
by the prospective buyer. Due diligence covers a number of areas (business due
diligence, legal due diligence, tax ddiéi gence, financial due diligen&tc.). For the
purpose of documents and data are compiled and made available to the buyer. The
guestion arises immediately whether the knowledge the buyer has gained from the
due diligence can be held against him, it@tta buyer cannot bring a claim for
breach of a warranty if such breach has already been apparent from the due
diligence.

According toH. Peter the term due diligence is derived from an obligation or at least
incumbency of the buyer: during this padiar and by essence preliminary phase,

the buyer mu s t di splay the diligence rea:
potential purchaser in investigating, understandiagd therefore knowing the
Aobject o which he envi s &thesshe pant ofthe more € A Du
global M&A process during which the potential buyer must be duly diligent about

fully understanding the targeand is or should beput in the appropriate conditions

to do so’®.

This explanation should help understdredterthe complex nature and multifaceted

purpose of due diligencen scopeit is broader than a plairudit. In effect it aimsto

supply the buyer with information about the target that is not only of an objective

nature (pure factsput also a subjectiveature, to help him understand the target and

whether it will fit with his business, strategies, or evatentions or tastes. A target

that might seem perfect by auditing standards (whether financial, environnzental

tax) could very well be deemed to babjectively inappropriate by the potential

buyer after due diligence. Therefpdeie diligence often includes direct contacts with

the targetds management (fAmanagement meet
know t h eculttraand) entleéstmndiow its management is likely to react

should the transaction be implemertféd

To enable the buyer to perform due dilig
roomo. This is wusually a room where all/l [
178 |pid.

Y7 \bid, pp. 34.
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purchaseror his appointed agents. In view of the sometimes highly confidential
nature of the process, this often takes place in a secret location, most likely a place
which is known only to a few people and
premises. Witlthe new technology available, a data room can take the form of a CD

Rom containing all relevant information or documents. In transactions of a certain
complexity or importance the parties often draw up a protocol which governs, issues

such as access toethlata room and the right to copy docum€fits

By enabling the buyer to better understand the target, due diligence also inevitably
has a direct effect on the terms and conditions of the purchase agreemerni It is
fact, only once he has better undemstothe subject matter of the deal that the
purchaser and his advisors will be able to decide how the transaction should be
structured and which conditions should be included in the agreement. This regards,
in particular, the representations and warrartties the buyer will request. In many
cases, the due diligence findings will, indeed, have a substantial influence on these

provisions”®,

Sometimesdue diligence enables the parties to identify conditions that will have to
be fulfilled before the executipand/or completionof the envisaged agreement can
take ©place. These ar e, 0% o niiectoi mubsditiogsa In 1o e d f

precederif’.

In any event, due diligence often leads parties to start or intensify their negotiations
regarding the contewif the actual purchase agreent&ht

2) Signing Phase (Purchase Agreement)

Where buyer decide® proceed with the transaction view of what he has learned
as a result of the due diligence, I . e. i
provided tle parties have managed to agree on all terms and conditions of the deal,

thepartespr oceed t o execut asudlyhalledihee@mu roc haagsree e n

178 bid, p. 4.
179 pid.
180 | pid.
18 | pid.

70



agreement o, or Afshare purchase agaseement o
opposed to an asset éh | . One al so encountthecase ofiamer ger
mer ger as opposed t o a pl ain acfuisitic
consideration is paid through shares of another efffity)

This is in any eventthe contractual instrument pursuaatwhich the parties, in a

binding manner, implemenbr agree to implementhe transactionand list all terms

and conditions thereof. It necessarily includes the subject matter of the deal (shares,

whole or part othe business, only assets, etc.), adlwe the priceor at least the

way the price will be (objectively) determined (pricing formukd the nature of

the consideration (cash, shares or a combination thereof). It also comgpirises
provisions, governing the representationd avarranties m@e by the selleras well

as detailed clausemn thebuye® #ndemnification should thefir e pr esent at i on ¢

warrantieso prove inaccurate. ¥t customari

In order to attenuate the obligations of the seltgriving fromi t s fAr eps an
warrantie® and thereforelimit the rights of the buyer in such respect, it is not

unusual for the seller to qualify them in the clauses themsBives to issue a

Adi scl osiowhich theestllér eutlides facts that will thereatte considered

as known to the buyer, to prevent the buyer from the later denying his awareness of
them .

3) Closing Phase (Completion)

In the vast majority of casgshe transaction is not actually implemented upon
signing. There are many reasons tlus, usually because the parties have provided
for various kinds oficondi t i on ( Some ¢ the ecnest @mrhod ones

includée®®:

182 | pid.

183 bid, pp. 45.

This is usually done in the following way : HfAsubj
best of sellero6s knowledge ...0.

185 peter, supra no®@3, p. 5.

1% |bid.
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- in any deal of a certain size there will almost inevitably be competition law
filing requirements which will make it adisable or necessaryto obtain

clearance from the relevant authorities before the transaction can be completed;

- sometimes the buyer, but more often the seller, will have to takeistepder
to implement the deal. This can include restructuring thenbss, for instance
by assigning some assets to or from the target, refinancmrgtétking out all or
part of the available free cash,;

- the parties may recognisgon signingthat the due diligence has not been
completed and that will be concluded #reafter. This can occur, for instance,
when the buyer was deliberately not granted full access to very sensitive
information before a truly binding agreement was executed. This is sometimes

referred to asifaamnigd f aate donprdcddgne atc e d c o

- Under the fino materi al adverse changebo
that, at closing, the business will not be materially different to that known to the
buyer through the information memorandum, due diligeraoed/or share

purchas agreement;

- The fact that all representations (and warranties) shall be true on the date of

closing.

If a condition precedent is not satisfied, not fulfilled in the agreed time, or if the
parties have agreed that the buyer could step out after sigmingedore completion
(discretionary walkaway right, the granting of which is relatively rare), the signed

agreement wil®% not be fAclosedbd

In a normal patterof events auditors often step in at this stage to assess the actual
value of the target basexh the agreed parameters (net asset value, discounted cash

flow, turnover, EBIT or EBIDTA, etc., multiplied by an agreed number if

187 bid, p. 6.
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appropriate). The result of thismnancial auditusually leads to the drawing up of

ficl osing®account so

Whether or not amudit takes place, assuming that all conditions precedent, if any,

have been satisfied (or waived), the deal is then actually completed (in French
Aex®cut ®0; in German Adurchgef ¢hrt) and t
extremely simple (for irtance cash against shares). It is often relatively complex due
tonumerous t eps. A ficbosiiogmp igeghtib@useful in sicho

cases. It describes what has to be done, by whom and&hen

4) PostClosing Phase

Although many scenargocan be envisaged at this stage, the closing is usually not

and sometimes by far the end of the transatiion

First of all the amount which has been paid at closing is not necessarily the final
price. In fact, it might be an approximation based on ron& or nonaudited
accounts. In such cases, in accordance with the purchase agreementlaspugst
audit is often performed in order to assess what the actual and final price will be.

This | eads tocol ossoi ncga | d dejdu siitfhoesntt so of the pr

A E aqutrclaused do give rise to an inherent conflict of interest: in order to gvoid
or limit, any price increase, the buyer might endeavour to reduce (or defer) the
success of the target at least to the extent that this shall be reflected inndgafina
statements; on the other hand, the seller might try to artificially improwe
acceleratethe relevant financial results in order to benefit from the highest possible
adjustment. The seller often plays can be suspected to plan active rolen this
respect if he continues to manage the business for a certain time following the

closing %2,

188 |bid.
189 bid.
190 pid.
19 pid.
192 1bid, p. 7.
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5) Representations, warranties and indemnification

At this stagethe transaction is still far from over. Even when due diligence has been
smoothlycarriedout and the purchase agreement well drafted, problems often arise
because the target is not perfectly in line with the buyer e x p eTdis ia whiero n s
the representations and warranties come into play, an almost ingvaabl®ften
unpleasantphase ich can sometimes start many years after closiegending on

the provisions of the purchase agreement or relevant stafutes

The purpose of this set of clauses is to ensure that, should the promasigdsqof
the target not existhe buyer will beindemnified by the seller to the extent that he
has suffered prejudice.

B) Conclusion of Chapter |

The complex structure of the M&A transactions provides many theories depending
on different poim of view for academicians. Therefore tagthor founchecesary to
revisit these theorieim order todemonstrate thatocus purely on the theoriés not
satisfactory to understand and resolve problems during the M&A prdoaisg is

also important to examine in details #@ireprocessn practice.

The enire process of an M&A transaction can last months and, sometimes, years or
even decades, from the beginning of negotiations to the end of the time frame for
making claims under representations and warranties clauses and the resolution of

possible disputes.

Advancing the third question framed in the hypothesis, research has found that
depending on wich phase tla controversy arises in the process, the applicable rules
(whether contractualor statutory) might provide a different answer to the same
guestion such as whether or not specific performance can be successfully claimed by

either of the parties, or whether they can terminate the contract for breachperror

193 | pid.
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fraud. Specific performance can assist an M&A transaction by spurring the parties on
to conplete the transactiorprogressing to the forthcoming stages, in spite of a
dispute arising at an early phase in a transaction. This matter will be highlighted in
subsequent chapters which address the connection which links the transactional

phases and trebsence of a definition of this connection.

Therefore, the importance of undnding and appreciating the phases and their
impact on dispute resolution cannot be understated. Flowing from this reasoning, the

notion and operation of M&A transactiongess different countries was examined.

From the analysis of many jurisdictions, it has been shown that a multitude of

different phraseology and terminology has been employed in M&A transactions in

these different jurisdictiond/ery often, correspondingdefinitions for terms will be

found, which can be hugely problematic for eiwrareasing international M&A
transactionslt has been showh or fAmer ger 0 thatcurtienplgyui si t i c
expansive definitios for such terms, allowing for the use ofthebad ter m fAM&A

t r a n s ascatworking definition

In spite of inconsistencies in the nuances of definitions, it is understand that the
broad definition of a mergeencompassethe more narrowly defined acquisitions
and takeovers. One should bear inndyi however, that while all takeovers are

acquisitions, the reverse in untrue.

Difference in nomenclature, however, are not reflected in practice. In adhering to the
working hypothesis, and examining the nature of M&A transactions in the absence of
legal codification on the subject, similar practice methods can be taredsmost

jurisdictions. Furthermore, the phases of M&A transactions are somewhat consistent.

Further to the working hypothesis, examining whether there is a deficit in existing
arbitration rules as applicable to M&A transactions, research indeed found there to
be such a deficit, whi ctreofthisteesid Infagngcentr a
this deficit, it can be useful to distinguish the different phases in M&A transactions
for various reasons, including inter alia, the fundamentally different legal regime that

applies to each of them.
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In order to clarify the resolution of the disputes with arbitration in M&A
transactions, it is necessary to clarify the process and thenetdtdifferent phases

of M&A transaction. There are no codified rules for the process, however
practitioners have developed a process which provides a balance between the often
conflicting interests of the seller and those of the buyer. The processsantigein

merger and acquisition. Therefore, these terms are not used separately when referring

to an AM&A transactiono or AM&A arbitrati

Addressing the second question in the working hypothesis in reviewing the phases of
M&A transactionsfi ¢ o n ofethe tpaities becorseelevant as soon as the process
startsin the negotiation phas®uring negotiationthe preparation othe letter of

intent especially is key in order to strengthethe future of the process and the
development of the M&A transaoti. But, is the letter of intent an agreement? As an
agreement, one should consider contract principles vematysingthe letter of
intent. Similar to an arbitration agreement, practitioners can rely on fundamental
contract law in deciding whether partie® the letter of intent are bourtay its

provisions.

If the letter of intent isin fact manifestation of the consent of tharies, it must be
considered whether the primary elements of contract are present: (i) offer, (ii)
acceptance, (iii) considation, (iv) capacity, and (v) intention to create legal
relations. Research of commercial practice has shown that often a unilateral letter of
intent is present. This opens the quesfimther as to whether a binding agreement
has been formed between fharties. Could one party be considered to be bound by
acting in accordance with the letter of intent, i.e. progressing to the next phase of the
transaction? Perhaps, even continuation with negotiations would bind a party to a

unilateral letter of intent?

These questions aside, recent ICC cases have shown that contract principles have

been relied on in deciding whether the letter of intent can evidence the parties
consentThereforgtheletter of intent is theoadwayin order to decreaseomplexity

in M&A arbitration because, it is an important issoacerningg he parti esd co

from the outset.
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Notwithstanding the reliance by the ICC on contract principles when dealing with
consent, recent opinion has stated the contrary. Consent can be considered as
dynamic, rooted in contract law, but developb®yondin recent years”. How this
transitory definition of consent significantly impacts M&A arbitration will be

discussed further in forthcoming chapters.

This writer opines thatonsent during differenphases of M&A iscomparableto
consentgiven in an arbitration clause Therefore arbitration institutions should
perhapsrecognise declaration ithe letter of intent as bindingsimilar to an
arbitration clause | n t h e a uarbltrationdirstititions ishouldopnoduce
some guidelines for M&A arbitrationgcluding Pr instancethat the letter of intent
has bindingeffect

Consequently, the M&Aransactioris a complexprocess. Ashe sources and nature

of possible disputes are numerodBey ae unusually difficult to resolve and
because of the peculiaritiesd intricacies involved iM&A transactions, there is

often no clear answer. Different answers may be given to the same queries, inter alia
depending orat which stagethe issue arises ithe process. Time is usually of the

essence.

Submitting M&A disputes to arbitration is probably often the most appropriate way
to deal with these many difficult, specialised, sensitive, urgent, multinatiandl
highly controversial problems. This is doubtedly why most M&A agreements
contain an arbitration clausand why such a high proportion of arbitration awards

concernsuchdisputes.

The following chapter will display thatyhile it has may strengths, arbitration is not
without difficulties. Therestraints of the arbitration process are further developed,

with particular emphasis on procedural restraints.

¥ n this sense see Bernard Hanoti@onsent to Arbitration: Do we Share a Common Vision, Arb. Int.
2011, Vol. 27, Issue 4, p. 539, footnote 2 (2010 Annual FsisfLecture, Londorg1 October 2010,
hereinafter, Hanotiau, Freshfields Lecture)
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CHAPTER Il : ARBITRATION AND MERGER AND
ACQUISITION TRANSACTIONS

A) Introduction

Following the discussion of the complex and lengtiocpss in M&A transactions in
the previous chapter, one can appreciate thaptbisesoften gives rise to disputes
at each of those different stages, and thus arbitration can arise attheyddferent
phases of an M&Aransaction.

As it would be vo voluminous to address every possible dispute which may arise,
therefore,this author suggests list of matters which commonly form the basis of
disputes, and more closely reldahe objective of this thesis.

This chapter acts as a bridge from the gsialof the phases of M&A transactions to
specific problems of M&A arbitrations. In discussing these arbitration probles
chapter is organised parallel to the phases of M&A transactions. It will be shown
how arbitration can best serve dispute resofutit particular points. For instance no
material adverse changes, price adjustment arbitration, expert arbitration,

representations and warranties, put and sale options will be highlighted.

Continuing from the foundations laid itChapter Ong this chaper further
contextualises the M&A transactions specific to arbitration in order to address the
guestions framed in the working hypothesis. Following chapters examine whether
M&A arbitration is a suitableexample of multicontract arbitration or is it posde to

use directly the method of ificotnistleR idan g @ n

Additionally, the text will explorehow the cooperation of different arbitration
clauses or different but parallel proceedings would be realizathely, should
attentionbe paid to parallel proceedings depending on the same dispute or related
disputes in order to find a solutionwhich also broaches the question of connection.
These complex topics can only be fully appreciated followingutierstanding of

thefundamentad of arbitrationoccurringin M&A transactions.

78



The current chapter proceeds to analyse how arbitration can effectively resolve
disputes in M&A. Throughout this analysthe problems and limits of arbitration as

a dispute resolution mechamsfor certain specific issues are addressed. This
discourse seeks to remedy the existing void in current discussions on arbitration law
and practice specifically concerning the challenges posed by M&A disputes. Finally,

it will be seen that it is necessdo/have some guidelines.

Continuing analysis of h e a weselarohirotn LhapterOneg the chronological
order employed is thatfollowed in the previous chaptenyvhich is practical in
allowing the reader to navigate through the M&A transaction as uidvoaturally

occur in practice.

It is reiterated in this chapter thareful drafting of arbitration clauses or agreements
is very important and particularly recommended in order to organize, if not avoid,
disputes in M&A TransactionsA well drafted dispute resolution clause will
efficiently address issues of consent of parties, discourage theionitait parallel
proceedings andecrease complexity of M&A arbitratioffhis is important to bear

in mind from the outset of an M&A transaction, initidt@ the presigning phase.

B) Arbitration in Pre -Signing Disputes

Presigning disputes typically arise during one of the most hecasgshof an M&A

transaction, when the parties are strugglingrepare b the necessary documents

and striving to coply with all the conditions to be met for the closing. The buyers

are often busy obtaining financing for the planned transaction and might suddenly

have second thoughts about the deal. Thus, in many substantial M&A transactions,

the closing is somethingfo a bal anci ng gand, the parties are ni f e 0 S
often not sure whether the deal will go through orugoto the last minut&”.

Although most M&A agreements contain arbitration clauses and the number of

M&A arbitration proceedings has increaseihce the late1990s arbitration

195 Segesser, supra note 54, p. 17.
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proceedings for prelosing conflicts are few occurred by the reasons of

confidentiality, rarely published.

Preclosing disputes include all disputes arising before the M&A transaction has
been completed i.e. beforeetlsubject of the transaction has been transferred and
paid for'®”. Presigning disputesrise between buyers and seller, however, after they
have entered into negotiations, but also among buyers who have formed a consortium
to realise an acquisition, or angmartners in a contract which provides for the

acquisition of shares or assets in a company under specific circum&tances

Parties in a consortium for an acquisition may end up in a conflict which can put the

closing of the transaction at risk.

In a recent unpublishedCC Arbitrationcasé®, the arbitral tribunal decided that the
memorandum of understanding was a binding agreement which provided for
negotiating the acquisition of the target company and imposed on the parties an
obligationto negotiateni good f aith the terms of the sh
that the memorandum of understanding had expired, but that the continuing
negotiations constituted a pecentractual relationship that, again, imposed an
obligation to negotiate in good faitli.considered that respondent had breached both

its obligation to negotiate in good faith and the exclusivity provision by acquiring the

target company. The arbitral tribunal awarded compensation for costs and expenses

incurred but not for loss of profir anoral damagé®’.

In this casdéwo buyers formed a consortium to prepare a bid to acquire a particular
company. To formalise their cooperation, they concluded a memorandum of
understanding which also constitubed the
concluded once the target company had bee
was intended to cover such issues as the level of shareholding of the two buyers, the

appointment of the chairman of the board of the acquired unanimity. The

198 pid.

97 bid, p. 19.

% |bid.

1991CC Case No. 11404, 20 May 2003.

20 Case reported by Segesser, supra note 54, p. 20.
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memorandum ofinderstanding further included an exclusivity clause prohibiting the

buyers from acquiring the target company individually. The buyers and the seller had
signed a letter of intent to secure an exclusivity period for negotiations. The buyers
initiated the de diligence process of the target company and began negotiating a

stock purchase agreement. At the same time, the buyers started to negotiate the

<

sharehol dersd agreement and exchanged se
the seller and the two beyr s expired without a share p
agreement having been signed, but the parties continued to negotiate. After several
unsuccessful meetings between the two buyers, one of them terminated the
memorandum of understanding, arguing thaythec oul d not agree on a
agreement, and acquired the target company alone. The other buyer filed a request

for arbitration and claimed that its partner had breached its obligations under the
memorandum of understanding, had not attempted to hegat e a shar eho
agreement in good faithacted in violation of the exclusivity provision of the
memorandum of understandiran acquisition ofthe target company alone, and

benefited from the work, information, and data produced during joint negosat

with the seller. Based on these allegatioti®e aggrieved buyer claimed full
compensatiofior damages suffered, including loss of profit and moral damdgpes.

Respondent contended that the memorandum of understanding was only a
preliminary agreementan agreement to negotiate) subject to further negotiations

with the seller and the agrT¥eRespondenton a s
claimed that the only obligation it had under the memorandum of understanding was

to negotiate in good faith towards joint bid for the target company and a final
sharehol dersd agreement, and that It had

further disputedhec | ai mant 6s c{ai m for damages

In an LCIA casé%, several companies had concluded various agreensemts
founded a consortium in order to regulate their dealings in connection with a possible
acquisition of rights relating to the exploration, appraisal, development, production
and/or disposal of hydrocarbons. An exclusivity / haircumvention obligatio
binding upon the parties and their affiliates provided that the parties should not seek
to acquire directly or indirectly any rights relating to the exploratidn getc. At an

201 bid, pp.1920.
292 CIA Avrbitration no.9178, 20 December 2000 reported by Segesser.
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early stage of the bidding process, one of the consortium parties acguired
competitor. The other consortium members argued that the newly acquired
competitor had become an affiliate and was thus also bound by the exclusivity /non
circumvention obligation. They started arbitration proceedings aimed at prohibiting

the newy acquirel competitor from getting involved in the bidding process and
requesting that an order be issued to the
affiliateo to decl aanddbnoageg wesensdught. Whilethe t i v e
arbitral tribunal denied #hrequest for injunctive relief, it issued a declaratory award

which defined the permitted behaviour for the bidding préééss

These cases are excellent examples of the problems which can arise in-the pre
signing phase of M&A transactions.

1) Conflicts Arising Out of a Letter of Intent

As mentioned in the previous chapter a letter of intent rights and obligations are
established to the extent intended by the parties. However, the core provisions of a

letter of intent are frequently ndrinding innature. Sometimes, preliminary contract,

heads of agreementr even a letter of intent or a memorandum of understanding

may already constitute a binding sale and purchase agreement, event though the
terms of merger or acquisition have not yet been fodgotiated. It is sometimes

difficult to ascertain in an individual case whether binding sale and purchase
obligations already existif the essentials of the sale and purchase agreement
(essentialia negotii) are already circumscribed in a form which, wugtho
characterised as preliminary, i's n-everthe
binding absermusbeé tsibunal wil!.| have to det
on the specific situation, circumstances, negotiations, purpose of thectoatrd

past communications of the parfi¥s

23 gegesser, supra note 54, p. 20.
2041bid, p.24.
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In a casedecided by an atloc arbitral tribunal under the UNCITRAL Rufé3 the
parties had acquired joint ownership of a
agreement governing their relations. Subsedyertheir working relationship

deteriorated to such an extent that the parties explored the possibility of either one of

them acquiring 100% of the shares in the company. They entered into negotiations

and one party made a detailed valuation of the com@ased on this valuation, it

offered, in a telephone conversation with the representative of the other party, to buy

the remaining shares for a specified price. At the end of the conversation, both
representatives had reached an agreement and varioustiocendand points

discussed were to be confirmby letter. The letter specifying the purchase in broad

terms was sent and the parties subsequently resumed negotiations to implement the
points set out therein. The parties exchanged various draft heageeefm@ntbut

after several more meetings, the sellers (respondents) refused to sign the agreement;

at this point, the buyers initiated arbitration proceedings to enforce the alleged
agreement reached by the parties in their telephone conversation aadqusuibly

confirmed by letter. The arbitral tribunal held that the confirmation letter constituted

a valid share purchase agreement. The sel
share purchase agreement was considered to be anticipatory breach bg#tiend

stated in the confirmation letter. Specific performance, i.e. the sale at the price stated,

was ordered by the triburfai.

2) Conflicts arising out of Due Diligence

The detailed and often complex negotiations between the parties are alwaa al
accompanied by due diligence investigations with regard to legal, financial and other
aspects of the target company, such as possible environmental liabilities. Once the
future buyer has gathered the relevant information, typically by the seller gnakin
target company documents available for consultation by the buyer in a data room, a
written due diligence report is then prepared. This forms the basis of further
negotiations between the parties. Generally, and ideallypletedue diligence is

performel before the signing of the purchase agreement. This permits the buyer to

25 Unpublished award of 26 February 2002, T. v. C. et al. reported by Segesser in ASA Bulletin, ibid, p.
24,
2% |bid.
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assess all relevant economic and financial aspects of the target company and enables

both parties to draft the appropriate representation and warranty protisions

The outcomeofan due diligence i1s critical to th
generally has fareaching consequences for the deal. The due diligence process
therefore frequently gives rise to disputes. The most common area of controversy is

the scope of the preontractual duties of disclosure of the seller. Questions that
frequently come up concern the completeness of the information provided by the

seller in the data room and the obligation of the seller to disclose sensitive
information or certain difficultiestahat early stage, without being expressly asked to

do so by the buyé®. On the other hand, the seller might argue that the buyer
conducted the due diligence only cursorily or not at all, the latter thereby having

waived its right to notification of defex in the target company that it could have

discovered in the data roéfi

A conflict may arise if the due diligence process which precedes the bidding is
incomplete or favours one bidder over the other. A participating bidder may argue

that it has incued costs unlawfully caused by the séfi@r

Where the bidder in an auction procedure submits a lean-upadd the share
purchase agreement as part of its bidding offer in order to obtain exclusivity, a
subsequent request for material changes of theamintray cause a dispute, e.g. the

seller may no longer have the possibility to switch to another Bidyer

C) Arbitration in Post-Signing: Disputes Arising From Merger or
Purchase Agreements

27Bernd D. Ehle, Arbitration as a Dispute Riesion Mechanism in Merger and Acquisitions, extended

and reviewed version of a speech given at the conf
organised by the Center of International Legal Studies (CILS) in Salzbu&g R@vember 2004,

published m The Comparative Law Yearbook of International Business, 2005, (pf3@87p. 292.

2% gachs, Schiedsgerichtsverfahren, supra hogep. 126.

29 Ehle, supra not€08, pp. 292293.

#0gegesser, supra note 54, p. 23.

2 Ipid.
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The majority of M&A arbitrations occur after the parties have esigthe merger or
purchase agreement and closed the deal b
M& A2

Naturally, the question of the validity of an M&A agreement may also be a source of

di sput e, for exampl e, ari si naneyf migsimg one pz¢
approvals, unfulfilled conditions precedent, exercise of rights to withdraw or formal
objections. For instance, in the arbitration between Reteitalia Spa (Italy) and
Lagard re SCA (France), the paforthesae wer e :
of shares in the French television channel, La Cing, was void for legal impossibility.

As a result of t he acquisition, Reteita
maximum twentyfive per cent threshold permitted under the applicable Freneh La

The threeme mb er arbitration panel di smi ssed
recognition of an option in its favour to sell the shares because it concluded that the

partiesd agreeméht was indeed invalid

In the period between the signing of the agreensart its execution, however,
disputes may arise if certain conditions have not been fulfilled or, for example, the
buyer has negotiated for a force majeure clause and suddenly seeks to exit the
deaf”.

According to Segesser the execution of most M&A agesds is subject to certain
conditions, known as the #Aconditions to
drafted as conditions precedent, with a suspensive effect, i.e. providing that the
agreement will only become binding if and when a particular itondhas been

complied with. Before closing the share purchase agreement is in abeyance and the
parties may not do anything that might prevent them from duly executing their
obligations to consummate the agreed transaction

%2 gachsSchiedsgerichtsverfadn, supra not&03, p. 125.

PReteitalia Spa (ltalie) v. Lagard re SCA (France)
Decision of 26 May 1999, ASA Bulletin 2000, at p. 3336. Upon review, the Swiss Federal Tribunal

held that the principle of pactunt servanda, as part of public policy, had not been violated and refused

to set the award aside.

Z4Ehle, supra not208, p. 293.

#5gegesser, supra note 54, p. 25. The author gives the example of the Article 156 od the Swiss Code of
Obligation.
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Conditions precedent to clag includé*®

-governmental, regulatory and similar authorisatiorgermits, concessions,
etc.;

-correctness of representations, warranties, guarantees;

-no material adverse changes;

-satisfaction with the due diligence process, in particular receipt oftsepr
letters from the accountants, consultants, professional advisors, etc.; and
-receipt of required letters of consent, e.g., from licensors, the pganmipa

distributor relationship, banks, etc.

Conflicts may arise in situations where it is naagl whether or not a condition for
closing has been met, which of the parties has the right to waive the fulfilment of the
condition, or which party bears the risk if a condition precedent has not been met. If
clauses have been drafted vaguely, a dispate arise over the interpretation of

broadly expressed terité

Il n an |1 CC Arbitration, parties entered
closing of which was subject to a number of conditions precedent, including
obtaining the necessary mergegarance from the EU Commission. The conditions
precedent had to be satisfied by a certain date; otherwise the agreement would
automatically expire. EU merger clearance was not obtained. The sellers argued that
the buyers, in the purchase agreement, hadhass the risk of failure of obtaining
clearance and, therefore, were legally obligated to proceed with and complete the
intended transaction. Alternatively, if the purchase was not legally possible, the seller
wished to claim compensation for the damagesf&§ er e d due t o
insufficient diligence in their attempts to obtain the EU Merger cleafdhce

In another casevhich was tried before a DIS arbitration triburthle share purchase

agreement was subject to several conditions precedernt epecially to the

Z%1bid., p. 2526
27 bid., p. 26.
28 Case reported by Sachs in Sachs, Schiedsgerichtsverfahren, p. 126 and quoted in Segesser, ibid.
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condition that if the buyers could not p
written, unconditionaland legally binding commitments for one or several banks to

|l oan the Purchase Price to theebowpygyer on t
DEM 20 million as compensation for t he
proceedings and grant the buyers exclusivity in the negotiations. On the agreed date,

the buyers submitted to the sellers a letter from their bank in which the banledeclar

its intention to support the intended acquisition by providirggedit facility to the

buyers on the basis of an attached term sheet. The term sheet contained the
conditions for the credit facility and the material terms of a credit agreement still to

be concluded. The arbitral tribunal held that the buyers (respondents) had forfeited

the contractual penalty of DEM 20 million, as they had not provided a written,
unconditional, and legally binding commitment from a bank to lend the purchase

price®®.

Corditions for closing may imply a contractual obligation for one of the parties;

later, between signing and closing, the parties may disagree as to whether or not the
obliged party has made all due efforts to have the condition fulfilled. In other
situations preclosing conflicts can arise when one of the parties (usually the buyer)
realises the implications of the intended transaction and, having undergone a change

of mind with regard to the acquisition, i

its obligations or tries to find another way or rescinding the cofitfact

Closing conditions may include the obligation of the seller to provide the buyer with
a financial statement as at the closing which is often used to definitively determine
the purchase pric Other conditions precedents to be provided by the paniigs
include all necessary approvals by the corporate bodies and the delivery of

documents such as environme#®ital reports,

1) Violation of Covenants

9 hid.
20 gegesser, supra note 54, p. 26.
221 1bid, p. 27.
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Generally nowviolation of the possigning covenants of the share purchase
agreements is made a condition precedent to closing. These covenants usually deal
with the sellerds business conduct from s
obligations necessary for cloginsuch as timely filing with and notification of

authorities), nossolicitation obligations, communication with employees, repayment

of inter company financing, remuneration to executives, payment of interim
dividends, ett*?

2) No Material Adverse Changs

Anot her I mportant condition precedent i n
Adverse Changes Clauseso (AMAC cl auseso).
the possibility of rescinding the purchase agreement and of refusing the closing if a
material aderse effect occurs that has a significant negative consequence for the

target comparfy®. A material adverse effect is sometimes described in purchase
contracts as an event, fadr issue which gives rise to a material change in the

financial conditions, ssets, liabilitiesor operational results of the company as a

whole t h at i s so substanti al and averse as t

value to the buyéf

In this clause, the seller represents that from a partitioleron the company being

sold and its subsidiaries have not suffered any changes which would result in a

material adverse effect. The reference date is usually the end of the last financial year
for which audited financial statements are available. The no material adverse-change

representation would thus cover the period from the financial year end up to closing.

The material adverse change is defined as an occurrence or event having a substantial

222 |hid, p. 28.

23 patrick Schleiffer, No Material Adverse Change Mergers and AcquisiionsVRud ol f Tscha ni
(Ed), p. 54 et seq.

#2435egesser, supra note 54, p. 28. The author also gives the example of the article 16 of the Ordinance of
the Swiss Takeover Boear on Public Takeover Offers of 21 July 1997 (Takeover ord8Rnce;

954.195.1) provides buyers with the possibility of withdrawing the offer if he or she has expressly
reserved such right by inserting one or more suspensive conditions pursuant to Article 13 of the Takeoe
ordinance. The offeror may not have a decisieetrol over the suspensive conditions. If the suspensive
conditions require a contribution from the offeror, he or she must take all reasonable steps to ensure that
the condition is fulfilled (Article 13 (1) of the Takeover Ordinance). With the apprd\yhkol akeover

Board, the offer may also be made subject to resolutory conditions (Article 13(4) of the Takoeve
Ordinance). See also Schleiffer, ibid, p. 81 et seq.
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negative impact on the business, assets, income or financial situation and, from time
to time, prospects of the company and its subsidiaries. In some cases, the parties
guantify the adverse change in terms of turnover or income or limit or extend the
scope of the clause by defining more specifically or excluding certain causes for the

materal adverse effeét>.

If the parties do not quantify the negative impact, the arbitration panel is confronted
with the necessity to interpret the contract. Certain guidance can be found in cases
decided abroad. In those cases, the courts have rejectagpheability of the no
material adverse changtause. They held that the change musarnaysedrom the

long term perspective of a strategnvestor. Accordingly, a sheterm hiccup in
earnings was not considered to suffice. However, when refdoitigpbse casesne
mustbear h mind that the clause had a different function there, namely it would
have allowed the buyer to abstain from consummating the transaction. In the context

of a representation and warranty the interpretation might be diffétent

The no material adverse chargdause is of great importance. It protects the buyer to
a certain degree for a period of uncertaifritym the end of the last financial year for

which audited financial statements exist up to cld&ing

In many M&A ctracts the no material adverse change clause has been transformed
into a clause named AAbsence of Certain
of the company and its subsidiaries has been conducted in the ordinary @ourse
businessconsistent wh past practices, and that there has been conduct in the
ordinary course consistent with past practices, and that there has been no material
adverse change, but rather certain specific events are singled out and listed, such as
the absence of dividend pments and like payments, changes in the financial
position (such as incurrence of new debt or secutity absence of material new
commitments to employees, no change of accounting practice, etc. Accordingly, this
clause is extensively debated in theogass of negotiations. Given that this

representation and warranty must also be true at the time of clasipyts

Rudol f T s-dobifgmisputesPo Representations and WarraitiesSA SpecialSeries
No.24, 2005, p. 71 (hereinafter T&chi , ASA Conf er ence)

228 |pjd.

21 Ipid.
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considerable constraints on the seller in his running of the business from the time of
signing up to closing. The exact definitions of thenges, therefore, vary from case

to casé®

MAC Clauses allocate the risk of an event that is beyond the control of the parties
and are deployed between the signing and the closing. Their effect is thus similar to

that of a force majeure claféé

In prectice, the seller is often almost forced to make further concessions and reduce
the purchase price if the buyer invokes the MAC clause, as it will have difficulty in

finding another buyer willing to pay the originally envisaged grite

The question of wéther an event, fact or issue is of such relevance that it has
substantially negatively impaired the value of a target company, may give rise to
disputes and, where it hinders the consummation of the transaction, may result in a

damags claim®®,

If not directly addressed by MAC clauses, other issues may arise due to an
unforeseen and material change of circumstances with a disruption of the contractual
equilibrium providing a party with the remedies stemming from the clausula rebus

sic stantibus rufé?

In many situations, there is an inherent coniatroundinghe signingwith respect
to the determination of the final purchase price and the due diligence. The seller

wants to set a definite purchase price as early in the process as possible, while the

buyerds intentions are to keep the detern
228 |pjdl.

22 gegesser, supra note 54, p. 28.

29 pid.

%1 bid. Such disputes may be avoided or at least the risk that they end up in litigation may be mitigated

by providing in déail what would constitutea relevant negative impact on the business of the target

company (e.g. a decrease of gross revenues of more than 30%) and provide an expert with the authority

to make a determination thereon, quoted in footnote 30.

%32 |bid, p. 29.For instance due to a devaluation of a currency, a collapse of an economy; see in general
Martin Burkhardt, Vertragsanpassungen bei veraander
Privatrechts, Bamberg 1996.
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obtain from the seller as much information as possible before a final agreement is

reached on the pri¢&.

Parties generally include a price adjustment clause if a duerdiégs to take place

after signing. Frequently, disputes on price adjustment clauses are due to a lack of
clear descriptions of accounting methods, discrepancies in methods and concepts
applied in asset and skeadeals,insufficient time allowed for commnce with
certain obligations, or vagueness in the delimitation of accounting methods from
legal methods*

3) Price Adjustment Arbitration

Generally and ideally full due diligence is performed before contract signing in

order to assess all relevanbaomic and financial aspects of the target compang

to draft the appropriate representation and warranty provisions. Fitely,c | osi ng 6

of the transaction takes place. This is normally the moment when the shares or title
documents are delivered agst payment. Thereafter, a closing balance shmet

ot her reference factors, such as the tarc

and serve as the basis for price adjustfignt

Purchase agreements are generally lengthy and complex, draftedAimglbeSaxon

style, comprisingof many schedules and annexes. Reading may require some
experience, as the deal 6s specific provis
language. Further M&A deals usually involve a host of contingent or ancillary
contracts. The contract terminology is highly specific, including detailed finhnc

and accounting concept&

This thesis will focuson disputes where it is possible to use arbitration as a dispute

resolution. According tdV. Peteyone particular element rkes the price adjustment

233 |

Ibid.
#Z4\Wolfgang Peter, Arbitrationf Mergers and Acquisitions: Purchase Price Adjustment Disputes,
Arbitration International, 2003, Issue 4, p. 494 (hereinafter W. Peter, Arb. Int (2003)). See the same

article also in AArbitration of Mer ga&iond,and ASWKAI si
Special Series No.24, 2005, p.55 et seq. (hereinafter W. Peter, ASA Conference)
235 i

Ibid.

28\, Peter, Arb. Int. (2003), p. 491.
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process potentially litigious: it is the opended nature of the agreement. As there is
money to be gainegarties have an obvious incentive to construe the adjustment
process in their favour, and in addition to usethe larges extent their policy
influence in terms of accounting and management of the companyrder to

achieve the most favourable reétlt

Price adjustment provisions can be divided into two main categories:

a) Provisions dealing with the net asset valughw target company, which
compare a closing balance sheet with a predefined earlier reference balance
sheet, thus computing the difference of the net asset values between these
two financial statements and adjusting the price accordingly.

b) The price adjusnent may be based on eamt provisions based on the
future turnover, gross margin, EBITDA, or EBIT. These provisions usually
provide that a contractually defined portion of the purchase price will be
determined by such future data, using a -gs®blisked formula,

respectively multiplier*®

3-a) Reasons for price adjustment clauses

It seems necessary to review the readongrice adjustment clauses in order to

clarify dispute resolutions on that matter.

Purchase price adjustment provisions basadnet asset value are included in
acquisition agreements for a variety of reasons. There is, in particular the time lag
between the execution of the purchase agreement and the closing, often due to
competition law problems or tax considerations, or thessty of obtaining consent

from third parties or from the board of directors, not to speak of the need for

confirmatory due diligence. A price adjus

%7 bid, pp. 492493,

#8 Earnout provisions can overlap with representation and warranty provisions. Whezsemtations

and warranties guarantee the buyer that revenue or EBIT targets will be reached, these representations
and warranties have the same economic result asoe&iauses, as both are designed to adjust a
purchase price and are triggered by theeséinancial (earnings) criteria. See W. Peter, Ibid, p. 492,
footnote 1.
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of suffering from the tar grethe eceotthptdahey 6 s
seller should fail to manage the company efficiently until the closing of the
transaction. Further, the balance sheetthe basis of which the provisional purchase
price is determingeds obviously drawn up well before closing andass the target
company is a static enterprise, there will invariably be changes by the time of

closing®.

Purchase price adjustment (e@aut) provisions based on future earnings of the
company (which can be determined by EBITDA, EBIT, turnpweergros margin)

are inspired by a different philosophy. Essentially, the buyer wants to ensure that the
companyo6s future income i s i poutlprovisienswi t h
will adjust the provisional price accordingly, but this can obvioukdy p favour of

either the seller or the buyé&t

These two adjustment mechanisms rely on different financial data. Net asset value is
calcul ated on the basis of the -buhrget
provisions focus on the profit and losscaunt. This latter approach is considered, in
economic terms, a more efficient method for determining the economic value of the
target comparfy’, but it creates uncertainties if the contractual reference period is
long and is thus more vulnerable to attésnfp manipulate the result by the buyer
who controls the company. Therefore, more transactions rely on valuation based on
net assets (also called net equity). Furthermore, in a netlesst transaction a
buyer will not ignore the issue of future eagenOn the contrary, it will certainly do

its own estimate of future EBIT, and it will want to be comforted by the careful
review during due diligence of the past earnings record of the company, and its own

estimate may influence the net asset value netimi<*?,

3-b) Frequently Disputed Issues on Price Adjustments

239 bid, pp. 494495,

240 bid, p. 495.

#1while net equity can be seen as a balance sheet definition of the value of the company, it does not, as
such, provide information about fire earnings. However, acquisitions are in principle not made for the
net asset value of the company, but its capacity to generate future income. Therefore EBIT or EBITDA,
wither under a valuation of discounted cash flow or by applying an indsgsésific multiplier, is

considered a better valuation method of a company in economic terms. See W. Peter, Ibid, p. 496,
footnote 2.

2 |pid.
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Purchase agreements regularly state only gigiomal price and, in additigmprovide

for #®opewo adjustment mechani sms and proc
M&A disputes centre on ean-out provisions and purchase price adjustment
calculations. Earout clauses provide for an additional purchase price that the seller

will receive, based on the future earnings of the target over a stipulated peried (earn

out period). Such clauses may ender dissention between the parties when the

future performance needs to be assessed objeéfirely

Typical issues concern the type of performance indicator that is to be taken into
consideration or the sell er 6satceointeanrtriiomgs
for example, by changing the accounting policies or by altering the operations of the
business after the purchase, making it difficult to prepare accurateowarn
calculations consistent with the terms of the agreement. In an internat&itiag,

the partieso6 different cultural backgroun:
produce additional complicatiois

Similarly, purchase price adjustment clausa® litigious. FPoviding for a post
closing mechanism to adjust the price baseda change in a specified benchmark,
such as the net asset value of the target company, betweestehef dhe financial
statementsysed to negotiate the purchase prared the closing balance shagbon
which the purchase price is ultimately deteretf*>. The following two examples
demonstrate the kind of complications that might originate from purchase price

adjustment clauses.

In an international arbitration administered by the Zurich Chamber of Commerce, the
claimant company had sold its shameshe defendant company to the defendant and
its holding companyinder a contract subject to German LaWe defendant then
changed its Articles of Association and increased its share capital by issuing new
shares to a third company. The arbitral tribursgdpointed to interpret the price

increase clause included in the share purchase agreemledt that, although the

243Ehle, supra not208, p. 295.
244\, Peter, Arb. Int. (2003), supra not8S2p. 494.
245 |bid, pp. 491492,
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clause did not expressly cover the increase of the share capital, such inewbade

was to be considered under Swiss Lawneverthelessconstituted a betterment
improvementhat came within the scope of application of the price increase clause.
Consequently, the arbitral tribunal ordered the defendants tothmayglaimant

additional amountto the purchase price plus intereBhe defendat s moti on t o
the award aside was denied by the Swiss Federal Tri§final the facts section of

the decision the Federal Tribunal cites the definition of a price purchase adjustment
clause (Besserungsabrede) used by the arbitral tribunal in its:award

Aéeprovision based on which the purchas
purchase price depending on the occurrence of certain events after the
closing of the purchase agreement for the acquisition of a company or shares
in a companyo.

In the 2@3 case from the United Staté&chard Hoeft Il v. MVL Groupinc. et al,

the parties had agreed that the seller caftgr paying a portion of the price for the
purchased stock until the following yeaeceive a purchase price adjustment if the
valueof the companies increased. The adjustment would be based on a calculation of
EBITDA, which was defined in an amendment to the stock purchase agreement. The
disagreement involved the proper treatment of certain-tiome payments to
employees (saleelated bonuses and stock option extinguishment costs) made in
connection with a stock sale. The arbitrator, a certified accountant, found in favour of
the seller and awarded damages accordingly. The District Court set the award aside
on the ground that the artator manifestly disregarded the law in failing to calculate
Primary Year EBITDA in accordance with the generally accepted accounting
principles (GAAP). The United States Court of Appeals for the second Circuit,
however, reversed and remanded that degisipholding the principle of finalityn

the arbitral proce$s’.

Another important issue in the context of eatn clauses and price adjustment

calculation is the question as to whether any benefits or burdens of operating the

4% gwiss Fedral Tribunal, 1st Civ.Ch., Decision of 16 March 2004, 4P14/204, ASA Bulletin 4/2004, at
pp. 776781, quoted in Ehle, supra n@@8 p. 296.

447 Richard Hoeft Il v. MVL Group, Inc. Et al., United States Court of Appeals for the Second Circuit,
Decision of2September 2003, 343 F. 3d 57 (2nd Cir 2003) quoted in Ehle, ibid, p. 297.
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business during the peddetween the signing of the agreement and closing give rise

to a claim for compensation between the buyer and the?&ller

Earnout clauses can give rise to disputes when they are not drafted in enough detalil,
for example as to which type of performanp®licator is to be taken into
consideration (EBIT or EBITDA?), what the reference period will be, which
accounting principles should be used in a mjulisdictional transaction, or whether
specifically defined GAAP of a particular reference country (festance UK

GAAP, or French GAAP) will prevail under any circumstances dies e | | er & s

accounting practicé®’.

A part earnout clause dispute arisewhen proceeding to establishing the closing
balance sheet or the profit and loss account ierora adjust the pricdrequently

disputed issues incluthg

- governing accounting rules and principles,

- principle of continuity, in practice difficult and highly litigious,

- materiality standards,

- revenue recognition issues (at which point in timast the revenue be recorded?
how to handle prénvoicing?),

- amortisation and depreciation issues, particularly inventory and receivables,

- deferred income and expenses,

- percentage of completion method in evaluating {t8rgn projects,

- consolidationssues,

- impact of exchange rate fluctuations; and

- basis of provisioning for litigation or contingencies

However, disputes are clearly not confined purely to accounting and valuation
guestionsbut are frequently legal in natyras the following exaple shows. Where
a seller wishes to obtain a certain minimum price level for the target company it can

initiate a bidding procedure involving several potential buyers. According to the

248 |;

Ibid.
249\, Peter, Arb.Int. (2003), supra notd% pp. 498499.
20 bid, pp. 499500.
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experience ofV. Peter,disputes where one of the bidders makes a bftgr and

secures the deal, although it does not wish or intend ultimately to pay the bid price.

After closing, this buyer purports to obtain a substantial price adjustment by pointing

out certain accounting practices of the seller which were in violaticapplicable

GAAP. This would normally lead to a price adjustmdtbwever, ift he audi t or s
working papers reveal that this buyer had knowledge of these rigatd on to

reduce the price prior to placing its bitde buyershould be precluded from chaing

a price reductioft™.

3-c) Expert Arbitration

In M&A transactions, the contract frequently provides for an expert who, in the event
of a price adjustment dispute, will determine the adjustment by reviewing the
situation on the basis of a procedural ariteria generally defined in detail in the

contract>2

Most purchase or sale agreements, particularly in dosger transactioR¥’
contain valuatioft* or purchase price adjustment clauses providing for astage
dispute resolution mechanism. At tlegpert determination system, if the parties
cannot agree upon a valuation or the adjustment, an independent third party
(forensic) accountant will be retained to determine the resolution of certain specific

questions that are well circumscribed and gdhyefact-based>>.

Generally e x per t determination (O0expertise arhb
determination of a material fact by one or more expert(s), as opposed to the final
resole of the disputes as a whole, which is the role of an arbittalrtal. In many

jurisdictions, expert determination is not legally regulated. In order to ensure that the

%11bid, p. 500.

2 hid.

Francisco Orrego Vicufa, Di s mational ArerasThelRolésiofo n Me c h e
Arbitration and Mediation, Dispute Resolution Journal, 2002, p. 68.

#4With respect to the valuation of shares, see Partial Award made by the Permanent Court of Arbitration

(PCA) dated 22 November 2002, Case number ZIB)MHost Reineccius, First Eagle SoGen Funds, Inc,
Pierre Mathieu and | a Soci ® ® Hi ppiqgue de | a Chotr
(Respondent), ASA Bulletin 2004, at. pp. 81: partial award , inter alia, on the applicable standards

for the valuation of shares at p. 1202.

%5 Anke Sessler and Corina Leimert, The Role of Expert Determination in Mergers and Acquisitions

under German Law, Arb. Int., 2004, Issue 2, pp.-164.
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function of such an expert is clearly distinguished from tifadn arbitrator, the

parties should put special care into spellingtolit e e X rmeof reférencefsirce

i n assessing whether the partiesod intent.i
arbitration proper, regard will be given to the contents of the agreement, i.e., for
example, the tasks entrustiedhe expert or arbitrator, tar than to the terminology

to be used)Unless the contract provision is so ambiguous that it could be construed
asanar bitration proper, an expertodos detern
consequently not subject to thew York Conventiofr®.

The acountant acts as an expert, not as an arbitrator, that is, he neither tries to
achieve resolution of the dispute as a whole, nor does he render an award that could

be enforced against an uncooperative fatty However , the expert o6:
does bindhe arbitral tribunal dealing with the same casdhe sense thathe latter

will not have the right to revisit the factual outcome settled on by the &pert

On the second level, the arbitration stage, the dispute is resolved as a whole, in a
binding legal determinatigrproceeding on the facts established by the eXSehn

some cases, however, the arbitrators may have to determine the content and
signification of a certain balance sheet item impacting upon an evaluagione the

expert can determinthe correctness of a financial staterffént

In addition, the arbitrators are frequently called upon to resolve disputes arising when
one of the parties obstructs the expert determination process, for exdiyple
appointing the expertroa new expert ifthe first has been challenged. As the
determination of the expert is often crucial to the outcome of the dispute, the

resolution of such preliminary issues is very impoftint

Under an agreement to merdanerican Medical Electronics, Inc. (AMByith

Othdlo to form Orthofix, Inc, the determination of the amounts payable to the

20\, Peter, Arb. Int. (2003), supra not852p. 500 501.

7 gesler, Leimert, supra notess, p. 152.

#8Bernardo M. Cremades, Overcoming the Clash of Legal Cultures: The Role of Interactive Arbitration,
Arb. Int. 14/2 (1998), p. 163, footnote 9 (hereinafter Cremades, Interactive Arbitration)

29\, Peter, Arb. Int (20083 supra note 25, pp. 503 504.

20 3achs, Schiedsgerichtsverfahrsmpra note 03 p. 124.

#1Ehle, supra not208, p. 298.
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shareholders pursuant to the contractually specified formulae was entrusted to a
Review Committee, the decision of which would be final and binding. If the Review
Committee was urde to agree by a majority decision on the corpatout, the

matter could be submitted by the Committee to binding arbitration. The Review
Committee decided that the approprig@rout was US $6million As part of its

decision, the Committee specifiethat its payout determination would be
conditional upon submission to and approval by an arbitrator. An arbitrator was
appointed and rendered a fAconsent awar do,
Dissatisfied with thgay-out, AME shareholders filed suit in Colorado against the

Commi tteeds members and against Orthofi x,
fiduciary duty and breach of contract. The AME shareholders also filed a motion in

the Southern District of New York to vacate the awdrde Colorado Case was
transferred to United States District Court for the Southern District of New York and

the proceedings were consolid&féd

As seen carefully drafted of arbitration clauses is essential for identification of
parti esd c ohatspartiet drafte anearbitratidn clause identifying their
consenin the end of the M&Aphasesit is possible to be unsatisfied. As studied in

the next chapter consolidation like in this example is not the best way in order
resolute disputeAll the deails of the casare not knownput there is an important

guestion of how to consolidate court proceedings with another in case of existence of
an arbitration cl ause. In this case what

arbitrator.

Since expdr determination and arbitration are often combined in a-gstep (or
parallel) dispute resolution mechanf$f disputes have been caused by the lack of

definition of the scope of assignment at each f8ueThe following 2002 case from

%2 Clarence Frere, et al. v. Orthofix, Inc. Et al., United States District Court for the Southern District of

New York, Decision of @ecember 2000, 99 Civ. 4049, 0 Civ. 1968; excerpts in AJ van den Berg (ed.),
Yearbook Commercial Arbitration, Vol. XXVI (2001), at pp. 164@45, quoted in Ehle, ibid, p. 299.

#3This mechanism is studied in the Chapter IV under the title of different pid&edures used in

M&A transactions and interaction with arbitration proceedings.

K|l aus G¢gnther, Sie Bedeutung von Schiedsvereinbar
DISTVortragsveranstaltung fASchi eds gelr(DI&SMatertaleem kei t bei
Bd., Dresden) VII/01, at pp. 202; Christian Borris, Streiterledigung beim Unternehmenskauf, in Law of
International Business and dispute Settlement in the 21st Century (Liber Amicoruiidd{az!

B°ckstiegel ,-832001) at pp. 81
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the United States is good example of the problems that may arise if the dispute

resolution clause is not sufficiently clé%r

The parties had entered into a share purchase agreement which provided that the

Afi nal share priceo for the 8sal acwasnt antb
and specified that such determination fAsh
and shall not be subject to any appeal, arbitration, proceeding, adjustment or review

of any nature whatsoevero. T haesingaundere e me n t
the agreement were to be resol ved by ar
submission of a valuation substantially lower than the seller expected, the seller
initiated arbitration seeking to yerhvali da
in turn, sought to rescind the agreement and recover money already paid to the seller.

The arbitral panel assumed jurisdicti on

determination as flawétf.

The buyer brought suit in the United States District Court f@erSbuthern District of

New York, seeking approval of the arbitral award in his favour. The court instead
vacated the panel ds decision to overturn
the parties had committed review of the valuation determinaticdhd accountant

under the purchase agreement and that the panel had exceeded its authority in

reviewing that determinatiéfy.

The United States Court of Appeals for the Second Circuit affirmed, holding that
guestions of arbitrability are to be decidedtohe court where the pa
agreement contains both a broad arbitration clause and specific clauses assigning
certain decisions to an independent accountant. The appellate court stated that
arbitrators, rather than the courts, may resolve questd arbitrability only if there

is Aclear and unmistakabl ed | anguage to t
Court explained that when a broadly worded arbitration clause committing all

disputes to arbitration is coupled with a specific clawsssigning certain

25Ehlg supra not@08, p. 299.
26 |bid, pp. 299300.
%7 bid, p. 300.
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determinations to an independent accountant, ambiguity exists that requires

questions of arbitrability to be decided by a ctfirt

In FAX (France) v. SL (Netherlandsyhich involved an acquisition of shares with a
guaranteedudnt uarbanrationo was foll owed I
purchaser requested the ICC arbitral tribunal to hold that the accounts were wrong

and to order the seller to pay damages for having breached the guarantee clause. The
arbitral tribunal, howee r , f i rst had to determine its <c
adjustment procedureo (audit arbitration)
purchase agreement. After interpretation of the provisions, the arbitral tribunal

declared itself competeand that is was not bound by the audit arbitr&ffon

While expert determination and arbitration may usefully interact in complex M&A

related disputes, the combining of different alternative dispute resolution (ADR)
mechanisms may not always be in thetpare s 6 b e st tsted systeens t s . A
may indeed lock the parties up into a fixed program that results in the loss of
valuable time and may even be the source of new disputes when the parties disagree

on whether or not thée&finext stepd has beer

In the majority of cases, the parties will first try to resolve their dispute through
management negotiationsr even resort to mediatiprbefore initiating binding

arbitration proceedings. The preliminary mechanisms can always be agreed on ad
hod",

4) Representations and Warranties

The clauses dealing with representations and warranties are the most debated clauses
in an M&A transaction. This is so regardless of the applicabledad regardless of

%8 Norman Katz v. Herbert Feinberg, United States Court of Appeals for the Second circuit, Decision of
26 April 2002, 167 F. Supp.2d 556, 566 (S.D.N.Y. 2001) affirmed, 290 F. 3d 95 (2d Cip02)

guoted also in Ehle, ibid, p. 300.

29 bid, pp. 306301.

270 Christian Borris, supra notés3, pp. 7677

2’1 Ehle, supra not208, p. 301.

101



whether the shares of a company are bought (sheak} or transferdirectly to the

assets of a company (asset dféal)

Many post M&A arbitrations result from claims of the acquiring company based on
contractual representations and warranties, that is, statements of the seller concerning

the state of th target at the time of the execution of the acquisition agreéfent

Many of these fAsnapshotd statements conc
financial statements, the absence of liabilities other than those reflected in its latest
balance sheet, thed | er 6s title to the assets part

applicable law&*

According to Tsch?ani, representations an
become rather extensive. However, it is fair to say that the scope still varies
depending on thgoverning law. Of the more important jurisdictions, representations

and warranties in England and the United States have probably become the most
elaborate and detailed. As a result of the considerable influence of the- Anglo
American practice, representats and warranties are generally laid out in much

detail in M&A contracts. Frequently, the clauses containing representations and
warranties are contained in the purchase agreement as such; they aeldadso

listed in a specific exhibit of the contraCt

The parties are at liberty to define the representations and warranties in the share
purchase Agreement. Conceptually, representations and warranties relate to
characteristics of the company and the business being sold. Technically,
representations orthe one hand and warranties, on the other, have to be
distinguished. According to American sources, representations are statements of past
or existing facts, while warranties are promises that existing or future facts are or will

be trué’®. However, in pretice the difference has proven unimportant. Under Swiss

| aw t he term ARepresentationsao woul d m
AZusi cherungeno,; whi | e t he term AWarr al
Tschani, ASA Confeep6nce, supra note 2

2 gachs, Schiedsgerichtsverfahrenpra notd 03, p. 126.

2%\, Peer, Arb. Int. (2003), supra not&3, pp. 492493.

Tschani, ASA Conféep6nce, supra note 2

278 3.C. Freund, Anatomy of a Merger, New York 1975, p. 153; American Bar Association (ABA), Model
Asset Purchase Agreement with Commentary, Chicago 20869, p.
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AGew?2hrl| ei stungeno or A Gar an tmoenh mf AGar ;

indemnitied’”.

Indeed, representations and warranties must be distinguished from indemnities which
are normally agreed upon separately. Indemnities are given in respect of future facts,
regarding which the parties agree on the (financial) consegqae Thereof, on the

ot her hand, representations and warranti e:
at the time of signing and/or closing. According to the Federal Supreme Court of
Switzerland, representations and warranties may also relatetsoataa later time,
provided that the seller is contractually obligated and in a position to bring about
those fact§’® If future facts warranted are beyond the influence of the seller, the
representation and warranty must be deemed an indemnity; althodgmnities
sometimes also relate to present (known or assumed) facts, with the parties agreeing
on which party shall bear the (negative) consequences that might arise from these
facts. The exact definition will depend on the applicable law, but practsjdigking
indemnities are used where the parties agree that the consequence of a problem they
have identified will be borne by the seller, regardless of the knowledge of the
buyef’,

Representations and warranties must further be distinguished fromaots/ewhich
define actions to be undertaken, or abstained from, by the parties in the future, i.e.

from the time of signing or closing of the share purchase agre®fhent

According to Tsch?a&ani, the parties in an
warranties are given as of the time of signing and usudatyleast in a qualified
form- of closing. This means that the risk of the representations and warranties

becoming untrue between signing and closing is borne by the¥eller

Representations and wantees are ascribed to have three purposes. First, they

constitute the starting point for due diligence. Second, they are the basis for any

"Tschani, ASA Confeep68nce, supra note 2
28BGE 122 11l 426, 428 et seq.

®Tschani, ASA Confeep68Bnce, supra note 2
289 |pid.

%1 bid, pp. 6869.
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claims the buyer might have after the transaction has been closed because a
representation and warranty was not aatairThird, the buyer might be entitled to
refuse to close a transaction should it prove that the representations and warranties
are no longer accurate at the time of closing, particularly if the accuracy of the

representations and warranties is made aition precedent to closiAtf.

The seller is often asked to represent and warrant that the company is not in material
breach of any applicable law, governmental permit or order, and has obtained all the
material permits and authorizations to carry on htsiness as presently being

conducteé®®

Given the recent tendency of governmental agencies to enforce compliance with
laws, particularly in regulated areas, this is a representation and warranty which is
becoming increasingly important. In light of thiend, it is becoming more difficult

for a seller to refuse to give such a representation and wéaffanty

The c¢clause needs to be interpreted as
sometimes agree that a breach of applicable law must amount to a Inzatesise
change that they define and quantify. Otherwise, it will be up to the arbitrators to rule
whether the breach is material. Depending on the case this might prove to be rather
difficult. If the parties have agreed on a minimum threshold amountajgneloes

this mean that the breach has to be material (however defined) and then a claim is
solely available if in addition the minimum threshold is met? The answer will depend
on the particulars of the case. In some cases, the seller tries to thstetause by
referring to this knowledge, with the argument that he cannot possibly be aware of
breaches of any law. If accepted at all, the buyer will require that the knowledge of
the management of the target company be attributed to the seller. Sagieament

will generally be valid®.

One important source of disputes is vaguely, ambiguously or incompletely drafted

representations and warranties, as the buyer may then more easily claim that the

282 1pid, p. 69.
283 bid, p. 72.
284 bid.

25 bid, p. 73.
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seller is liable for breach of contract and/or (neglijenisrepresentation. On the

other hand, the seller may ask that certain claims be excluded by making reference to
independent assessment made by the purchaser and the knowledge gained in the due
diligence proces€®. Further, representations and warrangies closely linked to the
purchase price as they reflect the targe
gualities of the target turn out to geoundlesssuch as the existence of certain assets

on the balance sheet, the purchaser will often clairadgustment of the price. The

following are two practical exampf&é

In a 1997 arbitration case before the Geneva Chamber of Commerce, the buyer, S.
Compagnie S.A found grave errors and gaps time balance sheet of the target
company S. C C@mpagnieo s argbed AhatIhese misrepresentations
had led to a substantive owealluation of theshareprice and claimed the breach of

contractual warranties entitling it to a reduction in the purchaseftice

In another case, ICC arbitration in Sveitland, two companies ta&old their entire

stock in a company to the purchaser, who negotiated a reservation for a certain price
adjustment. The parties agreed to place a part of the purchasanpaneescrow
deposit to secure certain representatiorts\@arranties. Subsequently, the purchaser
conveyed parts of the receivables to a third compatch later filed a request for
arbitration for price adjustment, based on general representations and warranties. In a
partial award, the arbitral tribunal daced itself competent. The sellers challenged
this award before the Swiss Federal Tribunal, which denied its jurisdiction, holding
that the partial award had not been rendered in an international arbitration in
accordance with Articles 176 et seq. of tBeviss Federal Statute on Private
International Law, but in a domestic arbitration and, thus, within the scope of
application of the Swiss Intercantonal Concordat Regarding Arbitration of 27 March
1969

20 gachs, Schiedsgerichtsverfahrenpa note103, p. 126.

#87Ehle, supra not208 p. 294

8¢, And K. v. S. Compagnie S.A., Geneva Court of Justice, Decision of 15 October 1999, ASA

Bulletin 2000, at pp. 79802 quoted also in Ehle, ibid, p. 294nfortunately, the outcome of the case is

notpubl i cly known, since the published decision of t
application for disclosure of % Efeythingoottsidethatf rom t he
remained confidential.

29 gwiss Federal Tribunal, 1st Civil @mber, Decision of 27 October 1995, ASA Bulletin 1996, at pp.

277-283 quoted also in Ehle, ibid, pp. 2995.
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4-a) Breaches of representations and warranties
4-a-a) Duty to investigate

Under Swiss law, the buyer has an immediate duty to investigate the business after
closing failing which he will have no remedy for breaches that could have been
detected in a customary examination. The holding of the FederedBefCourt has

been quite strict on this pointmposing a rather short time period on the buyer to
investigate the company after closing. In M&A practice this has been found to be
unpractical. Therefore, in a share purchase agreement governed by Swike law
parties regularly waive the duty to investigdte

In onearbitrationcase t he purchase agreement provi dec
as reasonably possibled investigate the
German law. The buyer carried dbe investigation approximately one month after

the closing. Due to a settlement the case did not have to be ddunitiede arbitral

tribunal was leaning towards assuming that the one month period would have been
sufficient to meebtnthe regsonalmenpt pdasi BI

is a question of interpretation, taking into account all circumstatices
4-a-b) Duty to Object

If a breach has beattiscoveredthe buyer has the duty to report the breach to the
seller. This is an area rdgted in the contract in detail. The parties agree that the
buyer reports the breach within a certain defined period (30/90 Business days) after
detection. Alternatively, they agree that the duty to object is sufficiently fulfilled if
the objection occurswithin certain time period after the representations and
warranties have lapsed, regardless of the time when the breach was detected.
Frequently, the parties agree that the claim for a breach of representation is forfeited
if the duty to object has not ee fulfilled. Increasingly, however, the parties concur
that the claim is not forfeitedut that the buyer must bear the consequences of his

Tschani, ASA Conf26mpeldce, supra note 2
! |bid.
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late notifcation(such as, for instance, increased costs), which seems in general more

appropriaté®

In the casenentioned above the buyer had to meet a 45 days notice period following
discovery. Obviously, the day on which the period starts to run is not easy to
determine. It would appear that it can only start to run from the time that the buyer
has sufficient knaledge of the facts and circumstances to come to the conclusion
that there was a breacNamely, knowledgewhich would enablénim to give an
explanation of the facts and circumstances in the notice, as required by the provisions
of the purchase contract. firther question arose from the fact that the parties had
not spelt out what the consequences were if the duty to give notice had not been
complied with. Either, the meaning must have been that any claims are forfeited as a
result, or that the buyer coulbt claim for damage caused by the late notice. In the

case at hand the arbitral tribunal would probably have denied forféfture

To prepare for possible arbitration cgséss important for the parties to establish

what the knowledge has been at tlme they entered into the transaction. In one

case, the purchase agreement provided that the buyer shall have no remedy if he or
any of his advisorsprior to signing datehad accrual knowledge of the breach
because the breach btessly appareitatbfissti sght Bdmy and
the documents provided to the buyero. Thi
this case, the arbitral tribunal had to review the documents and to come to a
conclusion whether the breach had become apparennasaaally stipulated. For

instance, is it sufficiently disclosed that the IT system neadshaul if the budget

lists investments for a new server? The arbitral tribunal tended towards denying the
guestion. The circumstances play a certain role, nantelw voluminous the
documents were, how much time was granted to review them, whether the buyer was

a commercial party familiar with due diligence,?tc

22 hid.
23 hid.
29 bid, p. 76.
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In another case, the buyer claimed that the seller had breached the representation
thatthetotah et i nventory value as reflected on
was not higher than the lower tbfe cost or market value. The seller had agreed that

no investigation by the purchaser shall prevent the purchaser from claiming under the
representatins and warranties, except for matters which were disclosed in the
documents listed on the schedules and exhibits to the share purchase agreement. The
buyer objected and asserted that the respective representation and warranty obligated

the seller to makap the difference between the accounted value of the inventory and

the actual valug>,

4-b) Consequences of breaches of Representations and

Warranties

It is not surprising that parties address the consequences of a breach of a
representation and warranty the share purchase agreement in detail. The clauses

dealing with indemnification in agreements subject to US or English law are more
detailed and elaborate as compared to contracts subject to Swiss Law. They usually

list the variousitems for which the seller will be liable such as damage, loss,

liability and expense and sometimes diminutions in value, aal$o reasonable
expensesfor nvestigati on and attorneyds fees an
owed not only to the buyer, butsal to the tay e t comparsybsidemyd itos
companiesFurthermore, the seller is held liable generally for breaches of covenants

or agreements made or to be performed by the seller pursuant to the share purchase
agreement, in addition to breaches of representatindswarranties. Despitéhe

more detailed indemnification language, the unpredictability of claims in case of

breach is equally deploreds for share purchase agreemamsler Swiss Lafv®.
5) Third - Party Claims
In practically all M&A contractsit is specifically addressed of a third party

(including authorities) bringing a claim against the target company after closing date
which claim, if successful, is likely to qualify for a claim of the buyer against the

29 |pid.
2%bid, p.78.
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seller for breach of representatioasd warranties. In this case, the buyer has to
notify the seller of a thirgbarty claim. The purchaser or the target company has the
right to defend the claim, while the seller is consulted and assists in the defence. The
parties agree on who may appoimtunsel defending the claim. Subject to certain
conditions, the seller might be accorded the right to take over the defence of the
claim altogether. Furthermore, the parties allocate the costs and agree on the

requirements for a settlement with the thirdty@".

More generally, the issue at stake is who should have control overptrird
litigation. Depending on the situation the clause in the share purchase agreement on

this point may vary.

Third-party claims might pose difficult questions for the pasdr. To be able to
claim from the sellerthe buyer might have to bring an action at an early stage in
order to meet the term of the representation and warranty which is allegedly
breached. In many cases, the tkpafty claim at that time is not precisaough and

also the thirebarty claim needs to be adjudicated first. In such cases, the buyer may
have to apply for a stay of proceedings by the tribunal until the court has ruled on the
third partyclaim?®®®,

6) Claims for Non-performance or Fundamental Error

The Swiss Feder al Supreme Court hel d that
other remedies are available if the respective requirements are met. Those remedies
concern claims for necper f or manc e (Erfe¢l lungskl age)

(Grundlagenirmm)*®°,

In many cases the parties agree that the remedies set forth in the share purchase
agreement are to be exclusive. From time to time the parties even explicitly exclude
the right of the buyer to rescind the share purchase agreement. For lack of a cou

precedent, it is not entirely certain whether such exclusion is valid in respect of a

297 bid, pp. 7879.
2% bid, p. 79.
29 bid.
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claim for fundamental error. Against this background, it is not astonishing that in

most arbitration under Swiss Lawhe buyer will not only claim for a breach of
representations and warranties, but he will also base his claim on the theory that there

has been a fundamental error. Depending on the particulars of the case, especially

when the term of the representations and warranties has lapsed, the remedy for
fundamenal error might even be the only possible basis on which the buggr

proceed against the seller. The Federal Supreme Court of Switzerland has held that
indeedt he buyer may #Apartly rescindo share g

reduction of tlke purchase pric¢e”.

The effect of this practice can be illustratgadtwo cases shortly descritbdelow

In one casethe termfor bringing a claim for breach of representations and
warranties had lapsed. The buyer, therefore, brought a claim on tbe tbie
fundamental error alleging that, in determining the purchase price, he was relying on
financial data, in particular on the EBITDANd a certain amount of liquidity not
needed for operating purposes. According to the buyer, those facts and agsimptio
proved to be wrong. The buyer, therefore, claimed a reduction of the purchase price
using his formula for calculating the purchase price. The seller alleged that the
purchase price had been arrived at regardless of the EBITDA and the liquidity. In
fact, a representation regarding the income statenoérthe on-going year and

regarding the liquidity had explicitly been refud¥d

In another case, the transaction was preceded by an auction procedure. In his bid
letters the buyer indicated that he wasaadhting the purchase price on the basis of

the DFC method. For this purpose, he allegedly relied on indications contained in an
information memorandum, particularly on the EBITDA and CAPEX forecasts for the
running year. Those forecasts ultimately protetie wrong by some margin. On the

other hand, the EBITDA and CAPEX final figures were not represented and
warranted in the purchase agreement. The purchase agreement also contained a
statement that no further representations and warranties were giwethaarihe

seller expressly disclaimed any representation regarding future business

SWBGE 108 11 102; 107 Il 419; 81 11 213 quoted in T
MTschani, ibid.
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development, profits and business plans of the target company and its subsidiaries.
The parties had further agreed that the share purchase agreement shall supersede the

information memorandum and the bid letters as well as any other prior agréément

By correcting the EBITDA and CAPEX and inserting the corrected figures into his
formula the buyer arrived at the amount of CHF 81 millishich was the difference
between thectual purchase price paid and the purchase price calculated on the basis
of the corrected paramet&ts

Alternatively (in the case that the main claim for CHBE million would be
dismissed) the buyer claimed some CHF 45 million arguing that a number of
representations and warranties had been breached. In other words, the buyer brought
the action based on fundamental error because this would have translated into a

higher amount as compared to the breaches of the representations and wifranties

An erra is deemed to be fundamental if based on circumstamioessthe party in

error would not have entered into the contract abalbnly on different termsf that

party had known the true facts. The error must relate to a set of facts which the party
in error could take as the necessary basis for the cqrtasuant to the principle of

good faith in commercial transactions. Not only a subjective but also an objective

test is applied to determine whether the requirement et

Particularly in intenational M&A transactions between sophisticated parties
nonexclusivity of the contractual remedy has been questioned. When the claim has
lapsed because the representations and warranties have expired, it is considered
inadequate to give the buyer additional remedy. It is argued that for breaches of
representations and warranties the parties have defined the term, and in most cases
have stated that the breach once detected has to be notified within a defined period

(30/90 business days). In suchea# is viewed to be inappropriate that the buyer,

302 |pid.
303 | pid.
304 1bid, p. 81.
305 | pid.
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after having detected a fundamental error, be free to wait for a year before he notifies

the seller, and still be able to claim for fundamental &%or

7) Put and Sale Options

Another area that is fele for posttransaction disputes is put and sales optidns
does not appear ighronological phases of M&A trangaions in the thesis but
disputesgenerally revole around the issue of whether or not an option has been
triggered. The following three sas underline the practical importance of arbitration

in this respect””.

In the first case, the Dutch retailer Ahdiddrecently announced that it had received

a decision from a Swedish arbitration tribunal regarding the premium wiaispart

of the prce of a put option exeised by the Norwegian entitya@ica AS for

C a n i twenty per cent stake in the Scandinavian joint venture ICA AB. According
to the shar eh bdtwekenhhsld Camigarardetimahird joint venture
partner, | @west AB; Ahbldiwad ebligedito buy the shares offered by
Canica. The arbitration tribunal rejected the challenges made by Carooaterning

the premium rateand established the rate at 49.56 per cent, which corresponded to
the outcome of the valuationade earlier by the valuation expert engaged by the
partners in ICA AB,

In another arbitration betwe@ROC International Growth Fund Ltd. (Bermuda) and
LV Finance Group Ltd. (British Virgin Islandsjhe ICC arbitrators ordered LV
Finance Group Ltd. tthonourone of two stock option agreements and transfer the
promised 25.1 per cent of the shares in the Russian mobile telephone ofek&ior
MegaFonto IPOC International Growth Fund Ltd. The panel in Geneva found that
| POC had fival i ddnothercompany.iThe Swliss Feaalérad Tribunal

308 | pid.

%97 Ehle, supra not208, p. 301.

3% HAhold bekommt Rechit, ber hoht e Foilaufungurf ¢ckge&EWZ esemdr, Ne
Zeitung of 11 October 2004, at p. 23 quoted in Ehle, ibid, p.301.

391POC International Growth Fund Ltd. (Bermuda) v. LV Finance Group Ltd. (British Virgin Islands),

| CC Case number 12875/ MS, fina awar dNumberd 6 August
September 2004, at pp-8 A-1-A-17.
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di smissed LV Financeods motA secondtarbitratoave t he

has been initiated regarding the second option agre&rhent

In the Canadian arbitration caggrifoods International Cooperativetd. v. (1)
Agropur , Co eAiin@ntaireé and (&) Ukirgas Boods Inc. Aliments Ultima

Inc,t he sharehol dersd agreement contai ned &
Superior Court of Justice granted an injunction enjoining a shareholder from
exerasing the purchase option pending arbitration proceedindbe validity of the

sale and the occurrence of a trigger ev
agreement. The court enjoined the application of the relevant section of the
shar ehol detusticthe &ftp day efterehe decisiarf the arbitration panel

becamdinal®*?

In a published ICC arbitration case decided in March 1998, the situation was as
follows: two parties, both shareholders of the same company, had concluded a

s h ar e h ogredneent spioviding for a buy/sell mechanism as a means of
dissolving their relationship, should either of them wish to caeie partneship.

The parties interpreted differently statements made in applying this mechdiiem

claimant allegdthatthe defendant had sold all its shares, ahddefendantdok the

position that it had bouglthec | a i ma n {Tle ®efeadarat further claimed that

some of the provisions of the sharehol der
been fraudulently engineereat, performed in bad faith, or violated Hye claimant.

The tribunal had to decide on a request for interim or conservatory méasures

As seen in these arbitration cases summarized by Von Segesser, there is no unique
way of resolution. The complexity of &A arbitration is reflected irmany different

ways depending on the consent of parties. ICC Case pay attention to the
interpretation of statement by the parties, however in other cases, arbitral and

3193wiss Federal Tribunal, 1st Civil Chamber, Decision of 14 September 2004, 4P.208/2004, ASA

Bulletin 2005, at p. 321 et seq.

'Neue Z¢rcher Zeitung of 27/ 28 Noveb8B@r3022004, at g
2Agrifoods International cooper aAtinientarednd(@. v. (1) 4
Ultimas Foods Inc. Aliments Ultima Inc., Ontario Superior Court of Justice, Decision of 23 March 2001,

ASA Bulletin 19/2 (2001), pp. 35366.

313 g5egesser, ASA Conference, supra note 54, p. 21.
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national tribunals pay more attention to the concretdirigs. Thereforethe author

believesthat it is necessary to analyse particular aspects of M&A arbitrations.

D) Particular Aspects of M&A Transactions Related Arbitrations

A number of procedural problems have frequently arisen in the context of M&A
arbitrations. For instancevalidity of an arbitration clause, scope of arbitration
clause, applicable law, expedited procedure, interim relief, damage$* etc.
However it is especially focusedon multi-paty and multicontract M&A

arbitrations.

D-1) Multi -party and Multi -Contract Disputes

M&A related arbitrations often arise out of mytarty situations or muktontract
structures, especi ail Thig creates ptoblezns regandioghtees er 6 s
constitution of the arbitral tribunal, namely, inew of equal participation, that is,

each partyds right to appoint its fAowno art

To take account of the welinown 1992 Dutco decision of the French Cour de
Cassation, according to which it was against public policy to force multiple
defendants tgointly appoint an arbitratdt®, the rules of most modern arbitration
institutions, such as the IGE andthe LCIA®'® today provide for adequate solutions

to solve this practical problem, consistent with the principle of equal treatment of the
parties*®. In transactions involving several parties and/or multiple contracts, it may,
therefore, be sufficient to insethe model clauses of such institutions into

agreements.

3 For different particular aspects see Segesser, ibid, pp435

315Bernard HanotiauComplex MulticontraceMu | t i party Arbitrationso, Arb.
1998, pp. 369394, (hereinafter Hanotiau, Ar Int., 1998.

3% Siemens AG and BML Industrieanlagen GmbH v. Dutco Construction Co., Cour de Cassation,
Decision of 7 January 199 2472 RithwatecPiendeBellet,ipp.+MBi t r age 1
482; Journal du Droit International, 1992, pp2771.3, with the conslusions of Attorney General at pp.

713726 and note of Charles Jarrosson, pp-726.

317 Art. 10 of the ICC Rules.

38 Art. 8 of the LCIA Rules.

K| aus von Schlabrendor ff,i MeSpmateieesiduatignenmuncceitt sbar kei t
Omnes Wirkungo in T&¥qguhgabeveragetautubPbhSAaSchiedsg
M&AO, 24 and 2 SMatarfalien Bd., résded) Bq. DIlI/A&, at p. 35 quoted in Ehle, supra

note208 p. 305.
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Another important question is whether the parties agree to consolidate parallel

proceedingén order to prevent contradictory decisions from being rend®red
D-2) Extension of Arbitration Agreements to Third Parties

Lawyers dealing with M&A arbitrations are frequently confronted with the issue of
extension of the proceedings to third partidsowhave not signed the arbitration
agreement. This is particularly an issue in situations with group company structures
and transactiori§'. As there is a multitude of possible situations, the rules of national
and international arbitration institutiongnlike in the case of mukparty disputes

rarely provide any guidance. On the one hand, an extension isigratories may

take place by virtue of a number of legal theories, such as legal succession, or
through letters of comfoit>. However, as many arbértribunals are rather reluctant

to extend the arbitration to third parties on these grounds, it is advisable to provide
clearly what parties are bound by the arbitration agreement and to let themafi sign

A controversial issue is whether an arbitratgreement can be extended to other
companies within the same grédéh According to the fAgrou
doctrineo, devel ope dDow €henidaldirm$ et ed.ovulsover=r e n c h

Saintgobain t he fcorporate vei lgroupcompaniiB:e Api er c.

a) Actively participated in the execution or termination of the agreement;
b) can be regarded as the fAactual 0 party

c) has its own peculiar economic interest in the contract.

320 schlabrendorff, p. 34 quoted in Ehikid.

321 Jan Michel Ahrens, Die subjective Reichweite internationaler Schiedsssringen und ihre

Erstreckung in der Unternehmensgruppe, Frankfurt, 2001.

32Kl aus Sachs, Erstreckung von Schiedsvereinbarunge
zurDISVortragsveranstaltung fASchiedsgerichtsbarkeit |
Materialien Bd., Dresden) VIII/01, at pp. &3 (hereinafter Sachs, Erstreckung).

323 Ehle, supra not208, p. 305.

324 Otto Sandrock, The Extension of Arbitration Agresnts to norsignatories: An Enigma Still

Unresolved, in Corporations, Capital Markets and Business in therLiaver Amirocum Richard M.

Buxbaum, 2000, p. 465.

3% Dow Chemical Firms et al. V. Isover Sai@bbain, ICC Case Number 4131, Y. B. Comm. Arb.,

1984, pp. 13d.34.
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In other European countries, howeveucls as Switzerland and Germany, this
doctrine has been rejected by both courts and doctrine for being inconsistent with the

partiesd intention and 3. he principle of pr

It is certain that the intent of the parties is essential in dadeeal in multiparty
arbitrations. Thereforeit will be necessary to draft clear, compleagbitration
clauses irthe context of multiparty M&A disputes. The cotested model clauses of

the more reputable arbitration institutions have proved thenssgivhie majority of
cases, despite the fact that they rarely include a provision for-paut§i disputes.
Selecting such a clause will make it unnecessary to draft lengthy provisions and
provide a degree of security to the parties. The parties andatotstcan still tailor

the procedure to their needs once it is undetiay

On the other hanall arbitration clausesncluding model clausesshould be drafted

with close cooperation between the transaction and the arbitration lawyers to make
surethat hey Afito the specific dynamics of s
issue is the clear separation of scope between letter of intent and share purchase
agreement. In other words, it is possible to generate the question if the arbitration
clauses ador agreements are different in every phase wiilvthe arbitrators deal

with thiscomplexity? Iss t al ways possible to invoke pa

multi contract M&A arbitrations?

E) Conclusion of Chapter Il

In further analysis of the phes of M&A transactions and the disputes resulting
therefrom, the conclusiogan be drawn thaarbitration is an effective dispute
resolution mechanism in M&A at every stage of a transactM&A arbitration

benefits fromfeatures that make it an attractaiernative to court litigatigndespite

32°Ehle, supra not208, p. 306.

327 pxel Baum, Drafting of Arbitration Clauses and Organization of the Arbitral Procedure in the Area of

M&A, i n TagungsVoaittrra®ggser ezarnsla$3 t ung A Schiedsgeri cl
April 2001, (DISMaterialien Bd., Dresden) VII1/01, at pp. -&3.
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certainprocedural particularities and pitfalls to look out for when drafting arbitration

clauses.

The initial key to resaling the disputes with arbitration is the careful drafting of an
effective arbitration agement, preferably and necessarily to be done jolmtlthe
transaction and the arbitration lawyers, or to consider the choice of a model clause of
awell-known arbitration institutionHHowever, often in praate, a tailored arbitration
clause is requick in M&A transactions as the complex and intricate nature often

demand customised specifications.

The need for weltlrafted arbitration clauses is well displayed when one considers
the brevity of the subject matter of this chapter. In continuation ofattadysis
initiated in Chapte©ne arbitration can arise in the psggning phases of an M&A
transaction. Particularly, éhphaseof the letter of intent, which reinforces the point
of the ait hor 0s pr opas erehtebipding eldidation befwea the

parties.

M&A arbitration must also be concerned with pegjning disputes, such as
violation of the covenants, and material adverse changes. Most frequently problems
arise concerning representations and warranties, non performance, fundamamtal err
and especially, priceadjustment. Price adjustments, as explained above, often
involves appointment of an expert to determine the appropriate price adjustment,
which can lead to disputes. The use of such experts being common, it is later
discussed in BapterFour, how such experts interact in M&A arbitration, and the

possibilities of multistep dispute resolution are explored.

The discussion of the various problems grounded at different stages of the
transaction in M&A arbitration in this chapter prdes the basis for detailed and
focused discussion in the forthcoming chaptarshecoordination and cooperation

of arbitration parallel proceedings during M&A Transactions and the problem of
consent.From examining the interface of arbitration with tN&A transaction,
analysis can develop into the risks presented by multiple and parallel proceeding, and

beyond to examining methods to overcome these issues.
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Furthermore, current discussions by institutions or practitioners lack the quantity and
depth neded in order to resolve the complexity of M&A arbitration, especially in
terms of Aconsento. There are no nsul es |
regulating consent problemk discussion of mukltparty, multicontract, and third

party issuesit has been deducedhat the rules concerninguulti-party or multi

contract issues are not sufficiemt providing a clear ideaof whether M&A

arbitration is an example of multontract or multparty arbitration. As outlined

above inserting model clages is the best way to deal with mydérty or mult

contract arbitrations, howeveahere are no model clauses of an institution for M&A

arbitrations, because there is no standardisation of M&A arbitration.

Thus the working hypothes 6 f o u r t & pajallyeamswered by the second
chapterés findings, i nsof ar t hat M&A arb
multi-party or multicontract disputes, given the absence of guidance or
standardisation on the matter by arbitration institutions. Subseghepters will

therefore address how consolidation may be applied to related disputes in M&A

arbitration.

To rectify the deficit in guidance or standardisation, the author would not propose
law reform given the plethora of existing arbitration laws ankks, but rather
respected specific nemnding rulesfor M&A arbitrations which are necessary at
least for arbitration institutions to inject additional guidelit@®&A arbitrations.

The author agreethat careful drafting of arbitration clauses oremgnents is very
important and particularly recommendhe practice. [gcific guidelines however,

may alsobe necessary to standardise the dispute resolution method in order to
decrease the complexity of M&A arbitratioMVhile proposing this methodhe
author iswary of how to standardis&andardisation shouldot be appliedinsofar

that provisions appears institution rules. The flexible and rbmding approach of
guidelines for M&A arbitration, rather that codification in the rules of institutions,
has been shown to be effective by the IBA Rules concerning the gathering of
evidence in Arbitration, which are not mandatory, but persuasive in assisting the

parties.
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The author finds this the most pragmatic approach, apprectatngf is not easy to

standardise M&A arbitration with mandatory ruldse c aus e fAconsento sh
regulated in a ruleNonetheless, theughor believes that guidelines are necessary for

M&A arbitration. Research reveatbere has not been any guidance from arbitration
institutions on the coordination of arbitration clauses in M&A transactions, or the

extension of arbitration clauses to third parties who do not sign the arbitration
agreementthus,the existing rules are not suitable for M&A arbitration. As shown,

the M&A process is more complex than the problem of rpdtity or multicontract

issues. This will also be discussed further in chapter.three

Simply, M&A arbitrations are different than mufiarty and multicontract
arbitrations, i MWherddnej thee cuarent rbles andl giscusgiansareo n .
inadequate for the complexity of M&A arbitratiowhich necesiates the creation of

some guidelines specific to M&A arbitrations.

In introducing and contextualising the subject matter of the thHeésegtersOne and

Two have raised significant issues, which by themselves would warrant further

study. Benefitting from the necessary background of theneaion of the M&A

process, disputes arising therefrom and the issues faced by arbitration as a means to
resoe t hose di sputes, the thesis accelerate

During Part two,the thesis focuses on challenges and practical solutions to M&A
arbitrations.To obtain further insight, it isecessaryor ChapterThreeto overview
the cooperation and oadination of arbitral proceedings between different phases of
M&A transactions. Chapter Four develops onsuch problems r&sing in the
cooperation and coordinatipror synergy specifically on how theyhave been

resolved by multstep processes.

Thetermiconsent 0 wi | |thrdughouthis eompiex dvervieav V& r
arbitrations, not onlgoncerning theonsolidationprocessput alsowhen examining

the successive effects oM&A transactions. Therefore Chapter Five focuses
specificallyon the ternfi ¢ 0 n sred mddr@sses the related issues, before summation

of matters in the Conclusion.
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PART Il : CHALLENGES AND PRACTICAL
SOLUTIONS

The second part of the thesis discusses the potential risks of multiple and/or parallel
proceedings in different jplses of merger and acquisition transactions and the

possible solutions which can be provided.

With regard toM&A transactions, two solutions of different aspects of these risks
are examined in particular: the first, the consolidation of parallel protgedind
consolidation of arbitration clauses in merger and acquisitiansactions (Chapter
[l1); second multstep processes in M&A transactions (Chapiér and Issues of
Consenin M&A Arbitration (Chapter V.
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CHAPTER Ill : COOPERATION AND COORDINATION OF
ARBITRAL PROCEEDINGS IN M&A TRANSACTIONS

A) Introduction

In this chapterresearch will ascertain whethBt&A arbitrations consistentlyform
typical exampls of multi-contract issug In multi-contract cases if there are
different abitration clauses or agreemenis,is remarked thanational laws and

institutional rules provide onlyforiconsoh o daf i ar bi tration pr
solution.

In reviewing institutional ruleandgiven the lack of regulation of M&A arbitration,

aralysis in confined to rules on multbntract issues. These regulations require
Afconnectiono between the contracts, howev

across institutional rules.

In cass where agreements provide fdifferent dispute redution meanssuch as
arbitration anccourt proceedingin different phases of M&A transactigns should

be taken into consideration whettieey arefrom the same dispute or from related
disputes. In both instancesthe problems ofparallel proceedingsnay occur, and
whereparallel proceedingsoncernthe same dispute, mechanisms of lis pendens or

res judicataare ofterused.

The principle of party autonomy imposes that any consolidation necessarily depends
on the agreement of all parties involved. fdierg it is necessaryo focus onthe

intent of the partiesThere are many ways of doing this. For instarnice scope of

arbitration clauses is studied in this chaptaraddition thefi g rpo uo f contract

doctrineis alsoexamined However these mdtods are nosufficient in order to
coordinate parallel proceedings in M&A transactiddn the other handit is

mandatory to take into consideration the interdependence of agregwrusmtfor
interdependengehere should be some binding methods for netation between
different phases of M&Atransaction In order to implement thissome guidelines

121



specialy tailored for M&A arbitration would be neededecausgexisting rules for
multi-contract disputes and consolidation rules are not sufficient for M&A

arbitration.

The chapter will initially focuses on the scope of application of arbitration clauses in
order to later determine issues which arise concerning multiple contracts and/or

proceedings.

B) The Scope of Arbitration Clauses in M&A Transactions

Once the partiesd consent to arbitrate
is deemed to cover all disputes between the parties, provided that they are arbitrable
and originate from the relationship referred to by the arbitration agre&féuost
jurisdictions with a substantial arbitration practice assume that parties opting for
arbitration wish the arbitral tribunal to have aneatibracing jurisdictioff>.

When interpreting the scope of an arbitration agreement, it will often be necessary to
corsider the applicable law, including the proper approaches to interpretation. It has
long been recognized that under the doctrine of separability, an arbitration agreement
may have a different applicable law to the balance of any contract within which it is
found®®’. Mark Blessing has noted nine possible laws that could apply in such
circumstances’. Some scholars suggest that the normal position is to apply the lex
arbitri. This might be justified on the basis that this is the law expressly referred to in
Art. V(1)(a) of the New York Conventigrin the context of one of the discretionary
bases for refusing enforcement. Another possible justification is that the place most

closely connected to an agreement to arbitrate would be the seat of arbitration, where

328 gegesser, supra noté, . 36. According to him iM&A disputes, arbitrability is usually is not an

issue, as these cases involve pecuniary rights that are freely disposable. For imSarizerland

article 177 (1) PILA.

329 5egesser, ibid. The author gives the example of the decision of Swiss Federal Tribunal 116 la 56 for

Switzerland; see also R¢ede and Hadenfeldt, Schwei
IPRG, Zurich198 , A 13 1, 74 (hereinafter R¢ede and Hadenf e

330 pryles, Waincymer, supra noté, 4. 441.

31 Marc Blessing The Law Applicable to the Aitral Clause and Arbitrabilityin Improving the
Efficiency of Arbitration Agreements and Awards: 40 Years of Appilicaof the New York
Convention ICCA Congress 1999, p. 188ereinafter Blessing, Arbitrability
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sud a closestonnectiorto conflicts rule is seen as most applicable. @fsich as
Lew, Mi st ell® and &edtern End °Hunt&?, suggest that the law
governing the subject matter might best apply, an option provided for by Art. 178 (2)
of the SwissStatute on Private International L&

In M&A transactions where conflicts may occur during different phases of the
transaction and may consequently relate to different agreements or documents (letter

of intent, precontract, final agreementfiepending o the wording of the clause

guestions with respect to the scagarbitration clause may aris®ne issue may be

whether the arbitration agreement also applies tecpnéractual liabilities, such as

damages for culpa in contrahefitfo Attention must thefere be paid to the careful

drafting of the arbitration clause to cover all aspdoten the very first moment the

M&A transaction process started through to its complétforif several documents

contain arbitration clauses, they should be coordinatedonsolidatedso as not to

be in conflict with one another. Earlier clauses should be replaced by subsequent
ones with an extended scope. Wher-e the N
Agreement Cl auseo, the arbitratpranse cl ause

all possible disputes relag to the transactioti’.

Mor eover, It is not wuncommon that the par
resolution mechanisms in different phases of M&A transaction. The subject gives
rise to significant theoretal and practical questions arising at the stage of

commencement of arbitration procedure:

If there are different proceedingsoncerningthe same disputewvhich means of

dispute resolutiomwill be appliedor prevaile®

What are the risks of multiple parallel proceedings?

%32 Julian Lew, Lok as Mi st el i s Camparati® tnenfatmmal CEKmnfercial Arbitratign
2003,p.123her ei nafter Lew, Mi stelis, Krol | .

333 Redfern Hunter,supra note g, paras. 3.09 et seq

334 Federal Code on Private International Law of 18 Detwer 1987

3see R¢ede and Ha@8knfel8t)lsu@ha note 3
¥poudret, Besson, supra note 55, par aconnecBdlh4 et sec
with the contracto cover, in addtion to contractua

See Segesser, supra note 54, p.36, footnote 65.
337 segesser, ibid, p. 36.

123



How the doctrine of ficonsolidationdo can be
in M&A Arbitrations?

Itist he a unteftionrt®d deal first with the risks of multiple and/or parallel
proceedings in different phases (lettef intent, final agreement) of M&A

transactions that we clarifiedin the second chapter.

C) Multiple Proceedings and Parallel Proceedings in M&A Transactions

For more than 30 years, arbitral practice has witnessed the development of complex
arbitrations as well as the specific procedural difficulties inherent thereto. A great
source of such problems cha found in the large number ioterrelated agreements
involved in the performance of major projects, namely in the engineering,
construction, raw matesis, mining and oil sectot$. In the ICC Arbitration
handbook this list is extended with M&A Arbitrations under the name of
shar ehol de¥6Theseacgmplexecon¢rattual relationships may give rise to
parallel arbitrationsand to situations in whicthe unity of the arbitral proceedings

may be affected by the multiplicity of issues, agreemenrtparties involved in a
certain disput&®.

As these situations have become very frect
authors have propodesolutionsto thedifficulties. While some pleador compulsory

consolidation or parallel arbitral proceedings by court order, otekfor these

procedural questionto be governed by institutional and national rules regarding
international arbittion. But therds no generakonsensusbout the best way to

handle procedural problems regarding complex arbitraftremd especially in the

context of M&A transactions.

338 this sense see e.g. Fritz Nicklisch, Mdtrty Arbitation and Dispute Resolution in Major

Industrial Projects, J. Int. Arb., 1994, Issue 4, p.57.

%¥Mi chael W. BoéUhler and Thomas H-Coweehtartt er, Handboc
Precedents, Materials, 2nd Ed., 2008, Sweet&Maxwell, p. 164.

340 eboulange, supra note 4%. 43.

¥ Ipid.
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It is rather astonishing to observe that most of the literature about complex arbitration
addressesmulti-party arbitration, whereas the situation of parallel proceedings in
multi-contract arbitrations involving two parties only a situation much simpler than
multi-party arbitration and whicthas become very frequent seems to have been

ignored by dotine®*?

Taking into account the place that authors have dedicated to this hypothesis and the
fact that multicontract situations involving two parties only have been put into the
same basket as mufiarty arbitrations, one may be tempted to consider tta

same conclusion which has been drawn up for npaltty arbitration should be
applied to biparty arbitrations. Actually, some solutions proposed for the former can
be applied to the latter, but these solutions are not totally transposable;@atywo
arbitrations give rise to very specific problems and present neither the same degree of

complexity nor the same difficulties as mptirty arbitration¥™.

As a matter of fact, it appears that joinder of interrelagg@ementss a very useful
procediral rule, which could easily be transposed to mudtitract arbitrations
involving two parties onf§**. Although multicontract situations may involve two or
more parties, this chapter deals with multiple and parallel proceedings in M&A
transactions invoimg two parties which require the joinder of parallel arbitral
proceedings. Howeveit will be sea that M&A Arbitration involving multiple
contracts has many examples with more than two parties. Theref@mples of

multi-partywill be givenwhere necesary.

C-1) Terminology

342|bid, pp. 4344. Among the publications which contemplate this last question: for-omtiact

situations between, the same parties, see Horacio
commercial ArbitrationComplex Arbitrations (Multissue, Multi Party, MultiContract): First Interim
Report of the SixtySixth Conference of the International Law Association, Buenos Aires Confdrence

1994, The ILA1994,pp. 69904 (hereinafter HandAntoildéd&assis, | nt er i m K
R®fl exions sur | e r glement dboarbiiteagd®deat aonhad
| 6arbitrage instituti ondd® for,multiconBact3itudtions, hdepandent@f9 8 8, N

the problems raised bygmumber of the parties involved see Hanotiau, Complex Arbitrations, again
Hanotiau, Multiple Parties and Multiple Contracts in International Arbitration, in Multiple Party Actions
in International Arbitration, Permanent Court of Arbitration (PCA), Oxidradversity Press 2009, pp.
35-69 (hereinafter Hanotiau, Multiple Party Actions).

343 ebouanger, supra note 49, p.44.

34 bid, p. 45.
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C-1-1) Multi-Contract and airGtr rast sof DEGctrine

Transactions

In the international business worla contractual relationship between two or more
parties may involve a multiontract situation. It includes not orgyoup of contracts

and (that is, contracts which, although formally independent, are part of a single
transaction or operationput also cases where there are several agreements, having
no connection with each other, between the same parti#hereforeit seems that

the utilisationot he @A gr o u pd oocft seeonsenoresapptopriate for M&A

transactionsbecausd is considered that eacti thephases are related to each other.

According to the classic theory of contract, each individual ageeewithin a group

of contracts is completely independent from the others. If there is no farmkal |
between agreements, eawfithem is considered to be an extrinsic fact regarding the
others. Howeverthis traditional notion does not correspond to entrcontractual

practicé*®.

Furthermore, Prof. Hanotiau maka clear distinction between groups of companies
and group of contracts and he mentions that

Aa cl ear met hodol ogi cal di stinction
between, on the one hanthe issues arising from the circumstances in
which the project at the center of the dispute has been negotiated and
performed by one or more companies that belong to a group, some of which
are not signatories to the arbitration clause, and on the othertharissues
arising from the fact that the dispute involves or concerns a variety of
problems originating from, or in connection with, two or more agreements
entered into the by the same and/or different parties and which do not all
contain the same (@t least compatible) arbitration clauses. In this second

scenario, the fact that the parties to the contracts may belong to a gaoup is

345 i

Ibid.
346 5ee Nagla Nassar, Sanctity of Contracts Revisited: A study in the theory and practice-®&tmng
International @mmercial Transactions, Martinus Nijhoff Publishers, London 1995, p.58.
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priori irrelevant, although it may in some cases help clarify to resolve the

issues that arise from the existence gf@up of contracts’.

According to Prof. Train, a fundamental distinction should be made between
contracts that are linked one to other and those that are not. Contracts are linked one
to the other when they are united in a relationship of economituraitional
dependence. They fall into two categories. The first category includes group of
contracts that coexist to attain a common goal: a framework agreement and
implementation agreements; a main contract and an accessory agreement for the
financing ofthe main transaction; or a group of contracts of equal importance united
by a common cause or goal. The second category covers contracts united in a
relationship of substitution or, in other words, group of contracts consisting of two
successive agreemetstween the same parties, where the seocoedmpacts upon

the first to amend it or to terminate it: the original agreement and a contract
providing for its amicable terminatipa novation or a settlement. Contracts that do

not fall in either categorgre not linked. This is the case, for exampiesuccessive

agreements of the same nature between the same Jarties

The issue of groupof contracts is not dealt with as such in th8AJ US courts

rarely reason their decisions in terms of gowb cortacts. Even in the mudti

contract situations, they either tend to decide the case (whenever appropriate) in

terms of arbitrability (that is according to the American terminology, whether the

relevant arbitration clause is wide enough to encompass alisjates arising from

various connected agreements), or in terms of whethessigoatories to one or

more connected agreements may be authorized, or must be compelled, to arbitrate

with the signatories. In other instances, the issue is approached in aérms
consolidation:i.e. whetherit is possi bl e to fAconsolidateo
various connected agreements in one arbitral proceéding

%" Hanotiau, Multiple Party Actionsupranote&3,p. 36. I n this sense see e.g
Soci ® ® G®n®r al e, CA Par i 4992; X¥¢lty.BbGmm. Bh.,pl14889, Rev.
1991;Hanotiau,Complex Arbitrations, nn. 28389 and ICC Case No. 8910 (1998), Partial Award, in

127 JDI p. 1085 (2000), comment Dominique HascHanotiau,Complex Arbitrationssupra note 49,

N. 304.

Eran-o0is Xavinegmr aTrsailn®sLedev@amnt | 6Arbi t-25e du Comm
(2003), quoted also in Hanotiau, Complex Arbitrations, para. 219.

%49 Hanotiau, Multiple Party Actions, supra no#33p. 64.
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By contrast, in continental Europe, the issue of gsonfpcontracts is dealt with
underthe headingof consoldation by courts and arbitral tribunals. It often arises
before arbitral tribunals which are asked to extend their jurisdiction to one or more
connected agreements. It sometimes arises before courts, mainly in the context of
setting aside proceedings. lantinental Europe, national courts and arbitral tribunals
are often confronted with the issue of whether it is possible to join and decide
together all the disputes arising from inteelated contracts in one single set of
proceeding®®.

C-1-2) Parallel Proceedings in M&A Arbitration

The same dispute or two closeblateddisputes may result in parallel proceedings
before different arbitral tribunals (or betweennational court and an arbitral

tribunal), with a resulting risk of conflicting decisionsdeaward®™,

C-1-2-1) Parallel Proceeding depending on the same dispute

An international arbitration agreement has two distinct sets of effects: positive and
negative effects. The positive effect is the obligation of the parties to participate in
the abitration proceedings. The negative effect of the arbitration agreement prevents
national courts from hearing the dispuialess they find the arbitration agreement to

be manifestly null and void®. Different international conventions have recognised

thenegati ve ef fecto of t he arbitration

Convention and Geneva Conventloh

The exclusive jurisdiction effect of the arbitration agreement does not always prevent
a party from bringing the same dispute (or two closely relatégputes)
simultaneously before different forums (parallel proceedings). Parallel proceedings

may occur between different arbitral tribunals, or between national courts and

%bid, pp. 64 65.

%! Cremades, Madalena, supra note 46, p. 507

%2n this sense see Julian D M Lew, The Applicable Law to the Form and Substance of the Arbitraton
Clause, ICCA Congress Series No0.9, Paris 1999, p. 125 et seq.

353 Cremades, Madalena, supra note 46, p. 508.
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arbitral tribunals. Parties may start parallel proceedings for different reasons,

including seeking the widest legal proceediiys

According to Prof. Cremades, there is not a unanimous solution to the problems
arising from lis pendens and res judicata in international arbitration, except perhaps
the recommendations made by the\¥°°. There are, however certain procedural
mechanisms to avoid or mitigate the undesirable effects of parallel proceedings.
These mechanisms include the welbwn doctrines of lis pendens and res
judicata®®,

C-1-2-1-1) Mechanism of Lis Pendens in M&A Arbitration

During M&A transactionsone of the parties may start court proceedings arising out

of disputes concerning tHetter of intent and the other party may star@rbitration

procedure. Insuch case there will automaticallybe a problem of lis pendens.
Thereforei t i's essenti al to pay attention to

arbitration.

The principle of lis pendens refers to pending proceedings. It is a procedural
mechanism which serves to avoid conflicting decisions when the same dispute
between the same partigegarding the same subject matter or relief (petitum) and

the same legal grounds (causa petendi) is brought to anothef¥orum

James Fawcett, in his authoritative 1994 Report to the International Academy of
Comparative Law on &xlining Jurisdiction in Private International L&Y

describes lis pendefi€ as a situation in which parallel proceedings, involving the

¥®Francisco Gonz§l ez aladicfuas20070pp. BEJuoted inlCiernades,j e y |
Madalena, ibid, p. 508.

35|LA, Res judicata and Arbitration, in Report of the Severfiirgt Conference, Berlin 2004; and, Final
Report on Lis Pendens and Arbitration, in Report of the Sevestlopnd Confence, Toronto 2006

%% Cremades, Madalena, supra note 46, p. 508.

%7 bid, p. 509.

38 James Fawecett (ed.), Declining Jurisdiction in Private International Law, Report to the XIVth

Congress of the International Academy of Comparative Law, Athens 1994, Qudorersity Press,

Oxford 1995, p. 27.

¥Lis pendens literally means a flaw suit pendingo
used in common |l aw jurisdictions, means a Al aw sui
Committeeo f | LA whet her it would be preferable to use
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same parties and the same cause of action, centintwo different states at the

same tim&®°,

In international procedal law, lis pendens operates when two or more disputes are
pending, regarding the same claioat before the courts of different states. In March

2002, the 1968 Brussels Convention was replaced by Council Regulation (EC) 44

/2001 on jurisdiction and thecognition and enforcement of judgments in civil and
commercial mattersArt. 27 of Regulation 44/2001 (ex article 21 of the Brussels
Convention) directs national courts to stay the second proceedings or to decline
jurisdiction, if the jurisdiction of thdirst court is established. Furthermore, Alei

28 of the same Regulationxerticle 22 of the Brussels Convention) refers to the

Arel ated actionso and establishes that whi
the different Member States, any coather than the court first seized may stay its
proceedingso. Both provisions recognise t

the proceedings, thus avoiding contradictory judgni&hts

Most national laws provide specific rules on lis pendens betwearts. However

the application of the lis pendens doctrine varies between the civil law and common
law legal systems: a common law court has a discretion whether or not to stay its
proceedings on the basis @drum non convenienand the order in whictihe
proceedings were commenced is only one of several factors that the court will take
into account; whereas a civil law court will generally apply a-firdime rule€®?

The purpose of these rules is to prevent the same dispute from being brought before
the courts of two different jurisdictions when the applicable rules confer jurisdiction

upon both. Furthermore, there are different mechanisms under international law to

but it is decided that use of Latin was acceptable to describe parallel litigation because the phrase is well
recognised and customarily used in that context;@e t hel ess, the phrase fipar al
adopted in the recommendations, taken from Filip DeLy and Audley Sheppard, ILA Final Report on Lis
Pendens and Arbitration, Arb. Int. 2009 (25), Issue 1, p. 3, footnote 3 (hereinafter De Ly and Sheppard,

Lis Pendens).

39| is pendens in some jurisdictions, such as India, has an additiona and quite separate meaning relating

to real property, namely that any interest in property created pending litigation will be subject to the

outcome of that litigation, referdeto in s. 52, India Transfer of Property Act 1882.

¥'Cremades, Madal ena, supra note 46, p. 510. In thi
333, Chapter 19 especially p. 493 et seq.

%2Dpe Ly and Sheppard, Lis Pendens, supra néeR 4.
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prevent diplicate proceedings or contradictory decisions. However, these rules do

notautomatically apply to arbitraticf.

If court proceedingshave been nitiated in respect of a dispute submitted to
arbitration, national laws do not offer the possibility to raise the defence of lis
pendens, but a party may object to the jurisdictionhef court that was seized in

breach of the arbitration clad§&é In considering these questionthe ILA

Committee has had to consider whether an arbitral tribunal should apply the rules of

the place of arbitratigror whether there is or should be an ateépnternational

arbitration practice. It has been suggested that the quedtiwhetherian ar bi t r al
tribunal h& | egi ti mate jurisdictiono should be
principle o-t o nfipceo’iepiEceeanicae tribunal has excive

jurisdiction to decide all disputes covered by the arbitration clause. Therefore the
arbitration agreement serves as the legal basis to challenge the jurisdiction of
nati onal courts when <court proceedings W

agreemeti®

The arbitration agreement prevents national courts from hearing disputes submitted
to arbitration, as required by the New York Convention and in the Geneva
Convention (articles 11.3 and VI.1). Therefore, courts have no jurisdiction when there
is a vdid arbitration agreement; btihe authoragres with Prof. Cremades that this

lack of jurisdiction must be raised in proper form and within the applicable time
limits. If a party does not challenge the jurisdiction of the court and enters its defence
without invoking the courts lack of jurisdiction, it will be presumed that both parties

have accepted the jurisdiction of the court to hear the di$pute

Article 11 (3) of the New York convention is reflected in Article 8 (1) of the
UNCITRAL Model Law on Inernational Commercial Arbitration (Model Law) and
many national laws (e.g. Section 9 of the English Arbitration Act). The underlying

reasoning is to prevent one of the parties to an arbitration from resorting to parallel

363 Cremades, Madalena, supra note 46, p. 510.

364 bid.

35De Ly and Sheppard, Lis Pendens, supra née (. 56.
3% Cremades, Madalena, supra note 46, p. 510.

37 Cremades, Madalena, supra note 46, p. 511.
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court litigation as a mere dilatotgctic. Unless the dispute refers to a matter which
cannot be submitted to arbitration, or the arbitration agreement is null and void,
national courts must refrain from hearing a dispute which has previously been
submitted to arbitratiofi®

It thereforefollows that the defence of lis pendens is inappropriasethe proper
procedural mechanism is to challenge the jurisdiction of the aowases where
court proceedings are initiated while the same calseing decided in an arbitration
Arbitration poceedings are different in nature from court proceedenys therefore
according to Prof. Cremadesannot produce real lis pendens. The different national
laws reveal that the procedural formula in these césdse the objection to the

jurisdiction ofthe national court®.

According to French and Swiss apptoaProf. Poudret and Besson asken/if lis
pendensarisesbetween an arbitrator and a judd¢pefore whom the same claim has
been brought simultaneouslshould the full effect of negative contpace
competence be applied, giving absolute priority to the arbitrator as done by article
1458 (1) of t he Nouveau Code de Proc®dur
recognise as the Swiss Federal Tribunal a chronological pri@ntyhe one first
seizel onthe mattereven if this is the judge?; or is it preferable tmprovide any
priority, like the New York Convention and most lavirscluding the new article 186
(1bis) of the PILS, thereby generating two parallel procedures before the judge and
the arbitrator regarding the validity of the arbitration agreement? Even if the first
rendered decision would be binding, this last solution leads to a costly duplication of
procedures and does not rule out the risk of contradicting decisions. Should the
powerof examination of the judge first seized be limited to the prima facie existence
of an arbitration agreement as laid down by Article 1458 (2) of the NCPC or by the
Article 7 of the PILS as interpreted by the Federal Tribunal? This solution has rightly
bea criticised not only because it introduced an additional control, which is limited
and worthless, but also because it is difficult to determine when an arbitration clause
isimani festl yo i Poudetl anddBesson Hire raeother rsaution and

refi ect upon the true justification of t he

368 |hid.
389 hid.
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jurisdiction, whereas the judge could also invoke the principle that every court has
the power to determine its own jurisdiction. In their view, the best justification
follows from the benefit of attributing the control of the validity of the arbitration
agreement, on which depends the jurisdiction of the arbitrator or the judge, to the
jurisdiction of the seat applying its own law rather than to a foreign judge. It is
importart not only to avoid the risk of contradicting decisipbsit to favar the
jurisdiction in the best position to correctly interpret the applicable law which is the
law of the seat. This is why Poudret and Besson sugiestge ferand@o apply a

plea oflis pendens, leading to the stay of court procedure, when the arbitrator has
been seized first and, in the opposite case, to distinguish depending on whether the
forum and the seat of arbitration are in the same country. In the affirmative, there is
Nno seious inconvenience to giving priority to the court whose decision will in any
case be controlled by the superior court of the, seavill the award on jurisdiction.

In the negative, the priority should be given to the arbitrator and the foreign judge
shauld suspend the pending procedure until a decision is rendered by the arbitrator.
Such a solution would however only be coherent and useful if it were contained in an

international convention and not only in one or several national legisi#flons

The exstence of an arbitration agreement between the parties should be alleged in

due time and proper forifl. Failure to do so may result in a tacit submission to the
jurisdiction of the national court andayb e i nt erpreted as the pa
arbitraton previously agreed. Each party, by performing certain procedural steps,

may tacitly waive the right to arbitration. However, under certain circumstances, the

arbitral tribunal might eventually decide to continue with the proceedings, despite the

fact that the same dispute is pending before courts. In these cases, parallel
proceedings may result in a risk of conflicting decisions. The Buenaventura and

Fomento arbitrations illustrate these iss{fes

37%poudret, Besson, supra note 55 ap&98.

'sSignificantly the Model Law regulates that the pe
later than when submitting his first statement on the substance of the dispute. The English act similarly

provides that an application canr@ made after the applicant has taken any step in those proceedings to

answer the substantive claim.

372 Cremades, Madalena, supra note 46, p. 511.
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1) Buenaventura Casa’

The Buenaventuraand Fomento casesinvolved parties in Latin America. The
underlying contracts in those cases provided a thated dispute resolution clause

(See ChaptenV), including arbitration in Switzerland, in accordance with the

Il nternati onal Chamber o f ) oC Arbitrateom. dMhen Ru | e s
disputes arose, one of the parties started court proceedings notwithstanding the
arbitration allegedly agreed. Both parties undertook a number of procedural steps
before the national courts, including the filing of different clai@absequently,

when one party initiated arbitration proceedings in Switzerland regarding the same
dispute, the other requested the Swiss courts to stay the arbitration on grolimds of

alibi pendens

In Compania Minera Condesa SA and Compania de Minas@&waturav. BRGM

Peru SAS the Peruvian mining company, Buenaventura, and the French state
company, Bureau de Recherches G®ol ogi ques
negotiations regarding the acquisition by Buenaventura of a stake in Cedimin SA, a
subsidary in Peru of BRGM. A memorandum of understanding providing for mutual
call options over the shares in Cedimin was signed by BRR@ku, Cedimin and
Buenaventura. Cedimin's bylaws would be amended, recognising the terms of the
memorandum of understandin@oth the agreement and the amended bylaws
included an arbitration clause, whereby any disputes arising between the parties
regarding the agreement or bylaws should be submitted to arbitration in Switzerland,
in accordance with the ICC Rules. When BRGMISBRGM-Peru to the Australian
Normandy Corporation, Buenaventura brought a lawsuit against BRGM and BRGM
Peru, asserting that they had breached Buenaventura's call option. -BBGM
objected to the jurisdiction of the Peruvian courts based upon the t@wohitra

agreement.

Subsequently, BRGNPeru initiated an arbitration in Zurich against Buenaventura

and Condesa, in accordance with the ICC Rules. Buenaventura contended that the

33 We will follow the summary of Prof. Cremadasd Madalen&or Buenaventurea and Fomento case
fromhisartice A Parall el Proceedingso, ibid.
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dispute was already pending in Peru and requested the arbitral tribunal tbestay

arbitration pursuant to Article 9 of thdL Act which provides as follows:

When an action having the same subject matter is already pending between the same
parties in a foreign country, the Swiss court shall stay the case if it is to be expected
that the foreign court will, within a reasonable time, render a decision capable of

being recognised in Switzerland.

Later, the Court of Appeal in Lima rejec
dispute should be submitted to arbitration, because ntiteaparties involved in the

court proceedings had signed the arbitration agreement. However, the arbitration
proceeded in Switzerland. The arbitral tribunal found that it had jurisdiction,
notwithstanding the fact that the same dispute between the saties paas being

heard before the Peruvian courts. The arbitrators reasoned that the arbitration

agreement was valid and covered the subject matter of the claims.

Buenaventura subsequently attempted to annul the award on jurisdjctionds

before the Swis courts, which was dismissed by the Federal Court. The court
recognised as camversial the issue of whethertikle 9 of the PIL Act also applied
between courts and arbitral tribunals. However, in the present case, the Federal Court
considered that noeal lis pendensexisted between the litigation in Peru and the
arbitration in Switzerland, as the decision of the Peruvian courts would not in any
case be enforceable in Switzerland. The Swiss Federal Court reasoned that the
Peruvian courts breached theiuty under Article 11(3) of the NY Conventigrio

refer the parties to arbitration.
2) Fomento Casé&™
In the Fomento casethree years afteBuenaventuraanother arbitral award was

challenged before the Federal Court on the grounds that the arbitral tritacha
failed to stay the arbitration pending court proceedings abroad. Fbngento

37 For a commentary of this case see also Matthias Scherer, Editor Note: When Should an Arbitral
Tribunal Sitting in Switzerland Confronted with Parallel Litigation Abroad Stay the Arbitration?, ASA
Bulletin, 2001, Issue 3yp. 451 457.
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arbitration arose from the dispute between the Spanish company, Fomento de
Construcciones y Contratas SA (FCC) and the Panamanian company, Colon
Container Terminal SA (CCTJX.he parties had entered into a contract whereby CCT
commissioned FCC to carry out certain construction works in the Republic of
Panama. The contract provided for ICC arbitration in Switzerland. However, FCC
brought a lawsuit against CCT before the cowftf?anama seekingnter alia, a
declaration that the contract and the performance guarantees were null and void.
CCT challenged the jurisdiction of the courts based on the arbitration agreement, but
the Panamanian Court of First Instance dismissed CChigation objectionas
untimely. CCT appealed but also instituted arbitration proceedings in Geneva against
FCC.

Subsequently, the Panama Court of Appeal revoked the judgment delivered at first
instance and confirmed that CCT's jurisdictional objectiad heen raised within the

legal time limits. FCC appealed before the Supreme Court of Panama as the
arbitration proceedings continued in Geneva. On 22 January 2001, the Supreme
Court of Panama rendered a judgment confirming the decision of the Courstof Fir

Instance, dismissing CCT's objection to the jurisdiction of the Panamanian courts.

Having moved in vain before the arbitral tribunal for a stay of the arbitration until the
final decision of the courts in Panama, FCC sought the annulment of the award
before the Swiss Federal Supreme Court. The court held théis thendengules

under Aticle 9 of the PIL Act also applied between court adjudication and
arbitration, and therefore must be observed by arbitral tribunals sitting in
Switzerland. Thereforehe arbitrators should have stayed the proceedings because
previous court proceedings were pending in Panama as the foreign court proceedings
could result in a decision that was enforceable in Switzerland. Accordingly, the
Swiss Supreme Court decided &t aside the awattf. The court reasoned that the
principle of Kompetenz&Kompetenzdoes not give an arbitral tribunal a right to

disregardis pendensules.

375 Fomento Construcciones y Contratas SA v. Colon Container Terminal SA, Swiss Federal Court,
judgment of 15 May 2001, ATF 127 Ill (2001).
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The Fomento casegaised concerns that in an international arbitration sitting in
Switzerland, pareés could delay the arbitration proceedings by challenging the
validity of the arbitration agreement before the Swiss courts. Notwithstanding these
concerns, iFomentg it was the parties' tacit submission to the Panamanian courts,
by taking relevant pramural steps, which the Federal Supreme Court saw as a
decisive criterion in considering whether there was a still a valid arbitration

agreement between the parties.

It should be pointed out that the basis of the Federal Court's decision was not so
much he arbitrator's noapplication of the principle dis pendensas the parties'

prior tacit submission to the jurisdiction of the Panamanian courts. The parties
initiated proceedings on the merits of the case, conducting sufficiently relevant
procedural ets, which the Swiss Federal Court clearly considered as tacit submission
to the Courts of the Republic of Panama, waiving the arbitration that they duly
agreed in the contract. Whether CCT had lost its right to arbitrate by not invoking it

in time beforeghe Panama court was not a matter covered by the NY Convention but
for the Panama courts to decide. Consequently, the Swiss arbitral award was set aside

for lack of jurisdictiori®.

This is the first time that the Federal Tribunal has clearly stated #hdisthendens

rules of Article 9 PIL Act apyl to arbitral tribunals and courts alike. The Federal
Court's decision in thécomentocase resulted in the Swiss legislator amending
ChapterXIl of the PIL Act, approvingnew article 186(tis), which entered it

force on 1 March 2007. Article 186{ik) recognises the arbitrators' power to decide
on their own jurisdiction, irrespective of whether the same dispute is already pending
between the same parties before the courts of a state or another arbitral,tribunal
unless there are good grounds to suspend the proce€dingerefore, the Swiss
legislator has recognised tHédmpetenzompetenprevails ovetis penden¥®

37® Cremades, Madalena, supra note 46, p. 513.

37" The original wording of art. 186 (1bis) of the SwissGFP est abl i shes the foll owi
comp®t ence sans ®gard ° wune action ayant | e m°me o
autre tribunal ®tatique ou arbitral, sauf si des n
378 Emmanuel Gaillard, Switzerland Says Lis Pendens Not Applicable to Arbitration, in New York Law

Journal, 7 August 2006.
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The ILA Recommendations on lis pendens endorse the principle of Kompetenz
Kompetenz as the 8t criteria in approaching to issue of parallel proceedings. An
arbitral tribunal that considers itself to be prima facie competent pursuant to the
relevant arbitration agreement shatherefore continue with the arbitration
regardless of any other pramkngs pending before a national court or arbitral
tribunal in which the parties and one or more of the issues are the same or
substantially the same. But,duplication in full of theparties, petitum and the causa
petendi are present, the principle lef pendens becomes particularly relevant,
allowing the second tribunal to decline jurisdiction or to suspend the arbitration until

a relevant determination in the previous proceedimgsadé’.

Where there are two parallel arbitrations raising the sanseifastantially the same
issues, the Committee concluded that the secondly constituted tribunal should give
consideration to case management issues. The Committee concluded that it would be
wrong for the second tribunal to proceed with its arbitratiomkblied to the
existence of the other arbitration. This recommendation is based on the consideration
that, in the case of parallel arbitrations, there is alieg@lendenssituation because

there is parallel jurisdictignand a policy need for coordination order to avoid
conflicting awards. But the Committee does not recommend that the rigithfirst
time rule applied in many civil law jurisdictions should apply. Instead, the tribunal
should have considerable discretion to order a atetpe arbitrationon such terms

as it sees fit. This might be a stay of only some of the issues. It might be a stay for a
limited period, in order to avoid the successful application slowing down the other

arbitration unfairly®.

C-1-2-1-2) Mechanism ofRes Judicata in M&A Arbitration

The term res judicata refers to the general doctrine that an earlier and final

adjudication by a court or arbitration tribunal is conclusive in subsequent

379 Cremades, Madalena, supra note 46, p. 515.
30pe Ly and Sheppard, Lis Pendesspra note 80, p. 33,Recommendation 5.
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proceedings involving the same subject matter or relief, the same legal grounds and

the same parties (the-soa | | e di dietnrtiiptl3® criteri a)

The principle of res judicata has a positive or formal and a negative or material
effect. The former refers to the fact that a decision is final between the parties and
may not be appealed ohallenged. Thereforea final judgment or award will be
binding in subsequent proceedings. The negative effects of res judicata prevent the

re-litigation of same disputdy the same partieslso referred to as non bis in

iden™®,

Forinstancea Swissawar hel d that f#Ait i s settled | aw
sitting in an international arbitration in Switzerland must apply the same rules as a

Swiss court in matters of res judicita

When the doctrine is described, it is generally stated thgidtties must be the same

in the two sets of proceedings for the doctrine to apply (or, at least, legally deemed to

be the same, whi ch t he c o mengotrusteé and@ r ef er
beneficiary). However, the strictness of this requirement vaetsveen legal

systems. In addition, this requirement has been relaxed somewhat in the United

States, where third parties may rely on the doctrine in some circumstdnces

Res judicatas generally applied defensively, to stop a claimant bringing the same
claim or seeking further relief. At least in the United States, it may also be applied
offensively to prevent a respondent from denying rulings made against it in earlier

proceeding®®.

It is generally accepted that thies judicatadoctrine applies in theontext of
international arbitration, such that a final award fessjudicataeffect (both positive

#1De Ly and Beppard, ILA Interim Report on Res Judicata and Arbitration, Arb. Int. 2009, Vol. 25,
Issue 1, p. 36 (hereinafter De Ly and Sheppard, Res Judicata). For the potential situations where res
judicata might be argued see Audley Sheppard, Res Judicata andiestapBernardo M. Cremades
and Julian D. M. Lew (eds.), Parallel State and Arbitral Procedures in International Arbitration, 2005, pp.
220221 (hereinafter Sheppard, Parallel State).
382 Cremades, Madalena, supra note 46, p. 519.
33 A v. Z. Order No: 5 o2 May 2002, ASA Bulletin, Vol. 21 No.4, 2003, p. 810.
2:‘5‘ De Ly and Sheppard, Res Judicata, supra réfef8 37.

Ibid.
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and negativéj®. Both in common law countries and in continewtsil law systems,

the principle of res judicata directly applies to arbitraffanMost naional laws
indeed recognise the res judicata effects oftabawards, including France (A

1476 and 1500 of the previous French N&ede of Civil Procedure andriA 1484

after the modificatioron 14 January 2011), Belgium tA1703 of the Code ofidl
Procedure), the Netherlands (Art. 1509 of the Code on Civil Procedure), Austria
(Art. 594 of the Code of€ivil Procedure), Switzerland ¢& 190 of the Code on
Private International Law), Italy (& 829.8 of the Cde on Civil Procedure), Spain
(Art. 43 of the Arbitration AGE®. However the scope of the application of res
judicata varies for each country. In Switzerland, the F@d&upreme Court has held
that ARes | udi cat ats lwased gn kmowlédegétthe decisioo or thé e
award. It @es not cover the reasoning of the decision to know the exact meaning and
extent of the disposifif®. In Italy, while the legal doctrine holds that res judicata
effect is limited to the operative part of the judgment, Italian case law has admitted
that theres judicata effect may include the entire reasoning and in almost all cases
that res judicata includes the grounds that constitute the logical and necessary

assumptions for the decision®**  tself (the ¢

It should again be poted out that, in principleres judicataapplies only to the
operative part of the award, i.e. the part of the award containing the decision. It does
not normally extend to the reasons, which will only be taken into consideration to
determine the meanirand the scope of the operative partlt is howevergenerally
considered thates judicataextends to the reasons which arecessaly adjunct to

the decision; that is to say, thatio decidendiof the award. In other words, the fact
that the latter idocated in the body of the award rather than in its operative part is

irrelevant®?

% |pid.

37 5ee Associated Electric and Gas Insurance Services Ltd. v. European Reinsurance Co. of Zurich ,
2002, UKPC 1129.

338 Hanotiau,Complex Arbitrationssupra note 4Qp. 246247.

$BIATF 128 111 191, infra n.97.

390F 9. Cass86/4137, 89/1892, 94/7890 and 95/1460 from De Ly and Sheppard, Res judicata, supra note

382, p. 52.
%91 Hanotiau, Complex Arbitrations, supra note 49, p. 251.
3923e the discussion onthisissDe Hascher, L' autorit® de |l a chose |j

address to the French Committee on Private International Law, 7 February 2001,dnv aux du comi t
fran-ais de dr oRedone, 2004gpr1Inl6.t i on al priv®
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The issue of the scope ofs judicatahas also been addressed in other arbitral

awards. For eample, in a final award of 31 May 1988 renderedaith hoc
proceedings, t he ar Ibhe princgple ofresrjudibatgamezents d e ci d e
the reopening of necessarily decided podits it does not prevent the clarification

or interpretation of a decision, nor does it prevent a decision from being rendered on

points left undecided by an award. In an award of 28 March 1984 in ICC case no.

3267, the arbitral tribunalecided that

the binding effect of its first award is not limited to the contents of the order
thereof adjudicating or dismissing certain claims, but that it extends to the
legal reasons that were necessary for such order, i.e., to the ratio decidendi
of such award. Irrespective from the academic views that may be entertained
on the extent of the principle of res judicata on the reasons of a decision, it
would be unfair to both parties to depart in a final award from the views held
in the previous awardp the extent they were necessary for the disposition of
certain issues. By contrast, the arbitral tribunal made clear in other parts of
its first award that the views expressed therein on certain other aspects of the
case were of a preliminary nature gnand without prejudice to its final
decision. On such aspects, the arbitral tribunal holds itself entirely free to
adopt other views with the benefit of further evidence and investigifions

The res judicata effect of an earlier decisions raised by a party in subsequent
proeedings bypleading: cause of action estoppel, or issue estoppel. If accepted, the
plea will have the ffect of precluding the other party from contradicting the earlier

determination in the later proceedings. The rules of estoppel by res judicata are rules

of evidencé®,

English Law recognises two further pleas of preclusion: merger/former recovery; and
aluse of process. Although the fourth, abuse of process, has its own rules, some

authors have posited that all four doctrines have as their objective prevention of

393y B. Comm. Arb, 1990, p56.See als@nnotation to ICC case no. 3388C Awards fiThe solutions
adopted in an arbitral award have res judicata effect with respect to another arbitral tribunal until such
time as the validity of the award is chaliged before the relevant state authority. In particular, it is not up

to the second tribunal to check that the award satisfies the conditions that need to be met in order for it to
be recognized by the judicial authoriti@s.

394y B. Comm. Arb., 1987, B9.

3% De Ly and Sheppard, Res Judicata, supra ré2efB41.
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abuse of the courtsdéd process, and that

describe alfour®®,

In the US, the Federal Circuit Courts of Appeal have taken somewhat different
approaches in determining when res judicata can be asserted as a valid jurisdictional
defence against #igigation in domestic courts. Some circuit courts have focused

the language of the arbitration clause to determine whether res judicata is within the
scope of the arbitration clause; others have focused on the finality of the award and
applied a traditional transactional analysis to the claims being raised;eard bave

pursued a hybrid approach between the’two

Many scenarios may arise for res judiédtaOne of these scenario is that res
judicata may arise because the parties institute arbitration based on different
agreements to arbitrate arising underdghme legal relationship. The battle of forms
is a typical example of such situation. A similar situation exists between identical
parties in relation to related legal relationships (such as different format of group of
contracts). If disputes are brougheftre different arbitral tribunals, res judicata

issues may arise.

The application of res judicata in M&A Arbitratiashoes not havenany examples.

However some cases in international commercial arbitration mention the

39¢35ee e.g. Lord Keith in Arnold v. National Westminster Bank plc, 1991, 2 AC 93 at 111 (HL).

397 Compare, e.g. Chiron Corp. V. Ortho Diagnostic Sys, 207 F. 3d 1126]1130(9th Cir. 2000), John
Hancock Mutual Life Insurance Co. v. Thomas W. Olick, 151 F. 3d 132,1B363rd Cir. 1998);

Apparel Art International, Inc. v. Amertex Enterprises Ltd., 48 F. 3d 576, 583 (1st Cir. 1995); and Hugo
Marom Aviation Consultants Ltd. v. Recon/optical Inc., 188 Dist LEXIS 6877 (7th cir. 1991). See

also Born, International Commercial Arbitration in the United States, 2nd Ed., Kluwer, The Hague 2001,
p.683 (hereinafter Born, United States).

398 For the situations where res judicata might ariscDeeky and Shepgrd, Res Judicata, supra note

382, p. 37 et seq. and Cremades, Madalena, supra note 46, p. 520SstesatsBernard Hanotiau,
Problems Raised by Complex Arbitrations involving Multiple Contriagiesissues An Analysis,
2001,18J. Int. Arh 251 & 356(hereinafter Hanotiau, Analysigjn d al so @A Quel ques r
de | "autorit® de chose LipenncerundLecsen SimonBrussels e s ar b
Bruylant, 2002p. 301; Hanotiau, ThRes Judicat&ffect of Arbitral Awards, inCC International Court

of Arbitration Bulletin.Complex ArbitrationsPerspectives on their Procedural Implicatio2603,p.

43, (hereinafter Hanotiau, ICC Bulletin 20Q3wudley Sheppardihe Scope and Res Judicata Effect of
Arbitral Awards in ArbitralProcedure at the Dawn of The New MillennjBrnussels: CEPANI,

Bruylant, 2005 p. 263 (hereinafter Sheppard, Milleniygm  Ch r i s t elis Pé&eéedsRes UDudicath ,
and The Issuefdrarallel Judicial Proceeding®2J. Int. Arb., 301, No. 4, 2005; V.VVeeder |ssue

Estoppel, Reasons for Awards and Transnational Arbitratid@dnBulletin 2003, p73, (hereinafter

Veeder, ICC Bulletin 2003

39 35ee Train, supra notel8 pp. 458460 and 470.
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requirements for res judicata. Fimstance the final award of ICC Case No: 6363
confirmed that the application of the doc¢
regards subject matter of the dispute, petitum and causa petendi, between a prior

judgment an® a new cl ai mo

Parallel proeedings involve a clear risk of different claims in different forums,
between different parties, but in relation to the same facts or legal relationship.
issue, herefore remainsas towhether and to what extent an arbitral tribunal may be
bound by anaward rendered in another connected arbitration, which is not res
judicatd®’. In the ICC Case No: 6363 the arbitral tribunal held that a previous
decision was nates judicata however, it decided that the first decision could not be
ignored®?

In the comext of investorstate arbitration, previous arbitral awards are not
considered binding precedent, although they may have persuasive effects on
subsequent proceedings. However, arbitral tribunals have no obligation to rule in
accordance with precedent antlst decide the dispute only on the basis of the

applicable law’®

In contractual disputes, the governing law will be established in the contract itself
and the applicable mandatory rules. When the applicable law is a common law
jurisdiction, the binding cedent and the doctrine of stare decisis play a more

important role. However, when the dispute is governed by a civil law system,

4% Hanotiau, Complex Arbitrations, supra note 49, p. 248.

“01 Cremades, Madalena, supra note 46, p. 522.

92 Award o 1991 in ICC case no. 6363, ¥7B. Comm. Arb1992, p201.This approach was not

followed by an arbitral tribunal in ICSID proceedings initiated by a company against Egypt after an

award rendered bgn ICC arbitral tribunal between the same parties and in relation to the same dispute
had been set aside by the Paris Court of Appeal, whose decision was subsequently upheld by the French
Cour de cassatio(Southern Pacific Properties (Middle East) LimitedArab Republic of Egypthe
Pyramidcase), decision on jurisdiction of 14 April 1988, (1991)Y2B. Comm. Arbl6 at 39 (2001)

guoted also in Hanotiau, Complex Arbitratiosapra note 4Qp. 253254.

“%3Enron Corp. Ponderosa Assets, LP v. Republiérgéntina, ICSID Case no.01/3, decision on

jurisdiction, 2 August 2004, para. 25, the arbitral tribunal agreed with the opinion of the respondent that
previous ICSID awards did not constitue binding precedent and each case should be examined on its own
merits, but might follow the same line of reasoning of previous awards when the issues raised by the
parties were substantially similar, Cremades and Madalena, supra note 46, p. 523.
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national legislation becomes much more relevant. In both systems, however,

previous awards are not formally bindffit

C-1-2-2) Parallel Proceedings depending on related dispuse

When full identity does not exist between the parties, the petitum and the causa
petendi between two or more arbitrations, there may nevertheless be certain elements
in common, such as the undengilegal relationshipgesulting in theaward rendered

in one casdavingcertain effects on the ottt

In M&A transactions contractual relationships usually involve letegm economic

operations comprising a large number of distibat interrelatedcontracts. In many

cases, the different kinds of agreements seem to give rise to an indivisible
transacti on, an economical and -canfpaetr at i ons
fa-ade that actually amounts to oofe funda
interrelated agreements takes into account this reality and defines agreements in
relation to the business context in which they operate and to the purposes they are

meant to sen/&®.

As Prof.Dely and Mr. Sheppard mention, in the situation of relafadns between

the same parties, the issue may not be one of lis pendens but of case maf&gement
There are many examples of case management in M&A arbitration depending on
related disputesbecause disputes sometimes arise where the parties have entered
into a number of different agreements, either simultaneously or consecutively, each
with (or sometimes without) a separate dispute resolution mechanism. This can
create procedural difficulties, with the potential for parallel or ovenhapp
arbitrations ad litigation under different dispute resolution clauses. It also gives rise

to questions of whether an arbitration clause in one contract applies to disputes under

‘% Sheppard, Parallel State, supra n@a, . 222.

“%5 Cremades, Madalenaupra note 49, p. 515.

%% eboulanger, supra note 49, p. 46.

“"De Ly and Sheppard, Lis Pendens, supra née (230, para 4.49.
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the provisions of another contrd®t In M&A arbitrations this is particularly an issue

in situations with group company structures and transaéfions

In such situationit is advised by the doctrine that those drafting international
agreements should ordinarily ensure that a single, unitary dispute resolution

mechanism governs all of the paries var i o8 rel ati ons

This is a question of the parties' intent, but, in largely-$petcific decisions, courts

have endeawsed to construe the parties’ contracts in a commeraealhgible
manner that, insofar as possible, permits a single, centralizpaite resolution
mechanism. So long as the parties to the relevant contracts are the same, and the
contracts all relate to a single project, or course of dealing,*t).&renci*?
Englisi*® Swisé** Germafi'® and other courts have generally been willindnad

that an arbitration clause in one agreement extends to related agreements (provided

that the other agreements do not contain inconsistent arbitration or forum selection

“%Born, Int. Comm. Arb., supra note 52, p. 1110.

99 Ehle, supra not208 p. 305. In this sense see the recent ICC case bablisa XXXIV Y.B. Comm.

Arb. 2009, pp. 13@11. See Chapter V of the thesis for a detailed examination of this case.

10 see footnot&1 for literature view.

“135ee, e.glnt. Ambassador Programs, Inc. v. Archexp8 F.3d 337, 340 (9th Cir. 1995) (arhtion

clause in one of two related contracts applies to disputes under other contract; if agreements are

unrelated, then opposite conclusioh)A. Jones, Inc. v. Bank of Tokltitsubishi, Ltd 1999 U.S. Dist.

LEXIS 5284 (E. D. N. C.rychrré&tOnjthout @nardbigation provisionbsgeadlin a

conjunction with a primary contract with an arbitration provision, a dispute arising under the secondary
contract ma yMississippi PhosphatesaGorp.d.dJhitramp L1d(12) Mealey'sAR. E-1

(S.D. Miss. 1996) (1996)5.D. Searle & Co. v. Metric Constr., ING72 F.Supp. 836 (N.D. Ga. 1983)
(invoking-aFAAtsafipood policy to hold that parties'
specific disputes to arbitration did not superseder, broad agreement to arbitrat€pmpareRiley Mfg

Co. v. Anchor Glass Container Coyi57 F.3d 775, 781 (10th Cir. 1998) (merger clause in settlement

agreement excludes application of arbitration clause in earlier contract to disputes under $ettlemen
agreementjjuoted in Born, Int. Comm. Arb., p. 1111.

“1235ee, e.gJudgment of 23 November 19®0 ci ®t ® Gl encor e Gr ai,P000Rott er dar
Rev. arb. 501 (Paris Cour d'appel) (arbitration clause in sales contract held to apply to disgutes und

related, backo-back sales contract)judgment of 14 May 1996 o ci ®t ® Si gma Gorp Vv. So
Ci +Pht 1997 Rev. arb. 535 (French Cour de cassation civltidgment of 5 March 199Pepratx v.

Fichou, 1992 Rev. arb. 66 (French Cour de cassatimm.); Judgment of 29 March 1990992 Rev.

arb. 66 (Bobigny Tribunal de commerce).

“3gee, e.gAl-Naimi v. Islamic Press Agency If2000] 1 Lloyd's Rep. 522, 524 (English Court of

Appeal);

“4See Judgmentof 28 July 1988 7 AS A Bul | . rictTous of Zusich) (E089) Swilss s t

International Arbitration Rules, Art. 4(1).

5 gee e.gJudgment of 28 November 1983964 NJW 591, 592 (settlement agreement amending a

contract remains subject to the arbitration clause included in the earlier cof@erctian
BundesgerichtshofjJudgment of 5 December 1998 ASA Bull. 247 (Oberlandesgericht Dresden)

(1995) (arbitration clause extends to contract amendments).
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clauses). One commentator has described the decisions of national courts in this

context as follows:

Athe courts have uniformly concluded
same parties are closely connected and one finds its origin in the other, or

is the complement or the implementation of the other, the absence of an
arbitration clause in one of the contracts does not prevent disputes arising

from the two agreements from being submitted to an arbitral tribunal and
decided togethét®. o

A more likely scenario is two arbitrations between the same parties raising different
claims, albeitclosely related. The existence of separate arbitration provisions in
related agreements has generally been held to be strong evidence that disputes under
the various agreements were meant to be arbitrated under different dispute resolution
provisionsi not those of some other contrdct This is particularly true where
different contracts contain different arbitration clad¥e<£Even where an identical
arbitration clause (e.g., a model clause from a leading institution) is simply repeated
verbatim in multipt contract s, it 'S someti mes sai
giving rise to the possibility of separate arbitrations (and arbitral tribunals) under
each separate substantive contract, with each arbitration limited to a single, specific
agreement. Arbitdatribunals have generally sought to avoid this latter r&Sulat

least where different contracts involve the same péffiesccording to Mr. Pryles

and Prof. Waincymer it is reasonable to start with the view that identical clauses can

“1® Hanotiau,Complex Arbitrationssupra note 4%ara.281 See alsdew, Mistelis K r ° suga note

333, paras. 744 and #45.

“7See e.g., award in Zurich Chamber of Commerce, Case No. 273/95, 31 May 1996, XXIIl Y.B. Comm.
Arb. 128, 135 (1998)\Nordin v. Nutri/System, Inc897 F.2d 339, 345 (8th Cir. 1990etherlands

Curacao Co., NV v. Kentddorp., 366 F.Supp. 744 (S.D.N.Y. 1973)

“85ee, e.gAward in ICC Case No. 439210 J.D.I. (Clunet) 907 (1983Fjnal Award in ICC Case No.

6829 XIX Y.B. Comm. Arb. 167 (1994)judgment of 11 April 2008 A JDA Software France et autres

v. SA Kiabj 2003 Rev. arb. 1252 (Paris Cour d'appel) (slightly different arbitration clauses in two related
contracts held to apply, respectively, to disputes under each of the two contracts).

“195ee, e.glnterim Award in ICC Case No. 38781 Y.B. Comm. Arb. 127, 1333 (1986) (award set
aside by the Swiss Federal Tribunal: A[T]he series
whole and the four States thus truly demonstrated their desire to act together, by joining together under
one name. The similarity dfie clauses used in the various contracts can only serve to bear out this
interpretation. It follows that the Tribunal is not merely competent as regards each of these States, AOI
and ABH, but is justified in adjudicating upon their cases in one andithees a w RimaldAward in

ICC Case No. 598KV Y.B. Comm. Arb. 74 (1990)inal Award in ICC Case No. 7188(2) ICC Ct.

Bull. 63 (1997);Judgment of 31 October 1989is France SA and KIS Photo Ind&A v. Soci ®t ®
G®n ®,rxX¥IlY 8. Comm. Arb. 145, 47 (Paris Cour d'appel) (199But see Interim Award in ICC

Case No. 7893XXVIl Y.B. Comm. Arb. 139 (1997) (ICC arbitration clauses in two contracts held to be
separate).

*OFinal Award in ICC Case No. 5989, XV Y.B. Comm. Arb. 1990.
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lead to multiple @dims being brought together and differences in clauses constitutes
evidence to the contrary. Nevertheless, they observe that, as to the first, some cases
may raise legitimate procedural justice concerns as to composition even where
clauses are identical. Nére there are different clauses, being a matter of
construction of both in context, it is at least arguable that such clauses may say
nothing more than thasolatedclaims must go to different places. They may give no
clear indication of what was interdlefor concurrent reverse claims. In these

circunstances, tribunals should anadyall of the factors in construing int&fit

Similar issues arise whesne or more of a related group of contracts contain(s) a
forum selection clau$#, and other contract(sjontain(s) an arbitration clause. In
these cases, and absent contrary indication, some courts have sought to give broad
effect to arbitration clauses, refusing to conclude that the forum selection clause

overrides or qualifies theffr.

It is debatable wheh e r the courtoés minimization of
selection clause is universally applicable: in many cases, the contractual choice of
particular national courts has substantial commercial and legal importance, and
should not necessarily be subjted to a parallel arbitration agreeni&htThus,

many arbitral tribunals appear to have concluded that the inclusion of a forum
selection clause in one agreement, and an arbitration clause in a related agreement,

wi || ordinarily s ctagiam i fdr ysepatate edispptex resoluters 6 e X |

“21 pryles, Waincymer,upra note 4, p. 498.

*22For the detailed analysis of the forum selection clauses see Born, Drafting and Enforcing, supra note
49.

23 Judgment of 11 April 2005A JDA Software France et autres v. SA Ki2b03 Rev. arb. 1252 (Paris

Courdappel) onmutiont r act context, existence of forum sel ¢
agreements)judgment of 18 April 1989990 Rev. arb. 915 (Paris Cour d'appélidgment of 1
December 1998Mi ni st re de | ' Agr,il296 Rev.arb. g (Rdris Couadiappel); Hoc ht i

Judgment of 11 January 1998997 Rev. arb. 471 (Paris Cour d'app@lglkinshaw v. Dini2000] 2

All E.R. (Comm.) 237 (Q.B.)Sonatrach Petroleum CorfBVI) v. Ferrell Int. Ltd [2002] 1 All E.R.

(Comm.) 627 (Q.B.).

“24Born, Int. @mm. Arb, supranote52, p. 1115 Comparethe similar reservations in Hanotiau,

Complex Arbitrationssupra note 49para.299 See alsoJudgment of 9 December 1@BT.E. Acadi v.
ThomsorAnsware 1988 RevArb. 573 (Paris Cour d'appel) (treating suhsay forum selection clause

as fAwaivero of earlier arbitration agreement). 1|n
that a forum selection clause contained in a settlement agreement replaced an arbitration clause contained

in an earlier agcement to the contrary (absent evidence of an intentladgment of 20 December 1995

DFT 121 11l 495 (Swiss Federal Tribunal).
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mechanism®>. Similarly, indications that two contracts were intended to be treated
separately (for example, in their merger or integration provisions) have sometimes
been relied upon in holding that the arbitratidause in one agreement does not
cover disputes under the other conffact

D) Solutions Proposed by Doctrine and Case Law in Different
Jurisdictions for Joinder of Parallel Proceedings

Various solutions have been put into practice, including the posgifalitnational
courts to appoint the same arbitrator to hear dispateshe consideration of an
Aumbrel |l a c | a5 le addioy, the domsoligaéon of precsedings is
an effective mechanism to avoid contradictory awalig without the parte s 6
consent, the possibility to consolidate different proceedings will depend on the

provisions of the applicable arbitration rules and national legisfafion

Moreover if the potential problem of parallel or multiple proceedings is raised

before arbitrtors it is proposed that the arbitrators explore the possibilities of the

parties reaching an agreement on consol i

conferenceo with all whiehrwouldenseet tonidéntify h e
common issues and the nmam of their determination. Such conference might
increase the possibilities of the parties reaching an agreement on a total or partial
consolidation, or some less faaching form of coordination by highlighting
potential risks associated with a contitioa of the different proceedings without

any such coordination. Also the psychological pressure usually generated by such a

conference as opposed to traditional correspondence with the parties might make it

“2>Born, ibid. See e.gAwardin ICC Case No. 2272n S. Jarvin & Y. Derains (eds@ollection of ICC
Arbitral Awards 1974198511 (1990);Award in ICC Case No. 439210 J.D.I. (Clunet) 907 (1983)
(interpreting arbitration clause restrictively and concluding that it did not extend to disputes under
agreement with forum selection clause).

2% Clarence Holdings Ltd v. Prendos | {2000] D.C.R. 404 (Auckland Distric€ourt).

2 See Richard Bamforth, Katerina Maidment, All join in or not? How well does international arbitration
cater for disputes involving mutiple parties or related claims?, ASA Bulletin 2009, Issue 1, p. 20.
“Blew,Mi stelis, Kr3pB8. supra note 3
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harder for a party, who is refusing any form adordination, to persist in such

refusaf?®.

A stay of the proceedings could be an efficient way of coordinating parallel or
multiple proceedings, in particulan the examples of vertical disputsesch as the
employercontractorsubcontractor example arttle shipowner i time-charterer-
voyage charterer examplén these caseshe subsequent proceedings between the
contractor and subcontractor, or the time charterer and voyage chantetdd,
simply disappear, were the claimtbie employer, or the ghiowner in the primary

proceedings to be deni€d

However, no matter how efficient such a stay of the proceedings might be, it is
important not to overlook that one of the duties of the arbitrators in relation to the
parties is to adjudicate the disputea speedy manner, and of course within any
award period that may have been agreed. Since the resolution of the parallel disputes
could take considerable time, a stay ordered by the tribunal against the will of one of
the parties could be seen as depaviuich party of its right to have its case heard in

a speedy manner, which in turn could lead to the setting a side of thé3ward

Anotherpossible meant® deal with parallel or multiple proceedings is to coordinate
the resolution of such proceedingstivaut consolidation and joinder. This can be
done for instance py appointing the same arbitrators for all the related disputes, or
appointing the same chairman for all the related disputes. The appointment of a joint
tribunal is usually suggested by tlparties before an arbitral tribunal has been
appointed in any of the proceedings. However, should a related dispute arise
subsequent to the formation of the first tribunal, the parties to the parallel dispute
must involve the arbitrators in determining viter it would be appropriate that the

subsequent tribunal consist of the same merfifers

““See Kaj Hob®r, Par alilDaties ofthemrbitratoes,tini Parallel Btatwand e d i n g s
Arbitral Procedures in International Arbitration, ICC Publishing 2005, p. 255.
30 1pid, p. 256.

31 bid, pp. 256257.
“32|bid, pp. 257258.
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The most efficient method of avoiding these difficulties is, of course, the
consolidation of the contract and subcontract disputes into one arbitration. This
arbitraion would nevertheless still face the same questions of choice of rules, arbitral
institution, and proceduneormally faced by tharbitration of disputes arising from

purely bilateral international commercial contr&tts

Neither the UNCITRAL Model Law or the UNCITRAL Arbitration Rules contain
provisions on the consolidation of arbitration proceeditigélowever, the risk of
parallel proceedings is a problem which the different international arbitration
institutions are carefully considering. Article 4(6) the ICC Rules provides that
when a party submits a request for arbitration in connection with a legal relationship
in respect of which an ICC arbitration is already pending between the same parties,
any of the parties may request the court to inclhdectaims contained in the request

for arbitration in the pending proceedings, provided that the terms of reference have
not been signed or approved by the court. If the terms of reference have been signed,
additional claims may only be included if autised by the arbitral triburf&f.

In international arbitration, there are at least three situations in which consolidation
has been considered: (i) two arbitration proceedings between the same parties under
the same contract and arbitration agreementtwd arbitration proceedings between

“33|saak I. Dore, Theory and Practice of Multiparty Arbitration Under the UNCITRAL Framework,

Grahamé& Trotman/M. Nijhoff, 1990, p. 48.

“34The UNCITRAL Working Group Il on International Arbitration and Conciliation considered a

provigon that would stipulate a single determination of related claims arising under separate contractual
instruments. During thehirty-ninth session (New York, 19 JuifeJuly 2006), the United Nations

Commission on International Trade Law (UNCITRAL) agreeat,tm respect of future work of the

Working Group, priority shall be given to a revision of the UNCITRAL Arbitration Rules (1976) (the

UNCITRAL Arbitration Rules or the Rules). At its forfifth session (Vienna, 215 September 2006),

Working Group Il unlertook to identify areas where a revision of the UNCITRAL Arbitration Rules

might be useful. In this respect, a provision on consolidation of cases was added to Art. 15, which
provided that Athe arbitral trirejuiisictommoseyany on t he a
claim involving the same parties and arising out of the same legal relationship, provided that such claims

are subject to arbitration under these Rules and that the arbitration proceedings in relation to those claims

have not yete mme n cAecdrding to Prof. Nayla Comaibeid t may be recalled that the Working

Group considered that it might not be necessary to
Working Group on Arbitration on the work of its forgjxth sessio 6 ( N e w-9 Februaky ,2005)

UNCITRAL, 40th Sess., UN Doc. A/CN.9/619 (25 Jetie July 2007)para. 120 fiConsolidation and

Joinder in Arbitration: TnhAtbertAanadn devdBaigdedp YeBragt er n Ap
the New York ConventiorlCCA International Arbitration ConferencBCCA Congress Series, 2009

Dublin Volume 14, Kluwer Law International 2009, p. 500, footnote 1. Maybe this is the reason that the
UNCITRAL Arbitration Rules (revised 2010) as well do not contain any provisiooceraing

consolidation.

%35 Cremades, Madalena, supra note 46, ppSii®
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the same parties under different arbitration contracts and arbitration agreements; and
(i) two arbitration proceedings between different parties and based on different

contracts and arbitration agreemétfts

A valid arbitration agreement is sufficient to confer jurisdiction, enhancing the risks
of parallel proceedings. Issues relating to consolidation thus arise more often in
relation to different arbitral tribunals, rather than between courts and arbitral

tribunalé®’

. When the same dispute is brought before two different arbitration
proceedings, arbitrators will decide on their own jurisdiction pursuant to the principle

of KompetenKompetenZ®

Most arbitration rules fail to address the consolidation of claims wharenon
guestions of fact or law affect multiple parties, but the 1998 ICC Rules now deal
with the joinder or consolidation of arbitral proceedings. Article 4(6) of the Rules
proposes a solution allowing the parties to agree on joinder or consolfftfation
Otherwise, the general rule in arbitration is that consent of all parties is necessary,

even though the current trend is that consent may be either expressed offhplied

CEPANI cases No. 2176 and 2f89provide an illustration of such a request for
consolidaéion by two related multiparymulticontract proceedings. A number of
companies and one individual, who was the majority shareholder of the group
(respondents), had sold their interests in the assets of various companies of the said

group, involved in theextile business, to a number of companies controlled by X

“3%|pid, p.532froml gnaci o Su&rez Anzorena, o6La acumulaci -n
probl emas?d i n Fer naArhitraje IMernadiondl: TemsioBes Actual@do7, (. e d . ) ,
342et seq

437 Antonio Crivellaro, Consolidation of Arbitral Procedures in Investment Disputes in Bernardo M.
Cremades and Julian D.M. Lew (eds.), Parallel State and Arbitral Procedures in International Arbitration,
ICC Publishing 2005, p. 80.

“38 Cremades, Madalena, supra 46, p. 519.

“39 For multiple proceedings in ICC see Anne Marie Whitesell and Eduardo Silva Romero, Multiparty

and Multicontract Arbitration: Recent ICC ExperiencelG€ International Court of Arbitration Bull.

Special Supplemer003, pp. 718.

4“0 Gabrielle KauffmanftKk o h| er, Laurence Boisson de Chazournes,
Mbengue Consolidation of Proceedings in Investment Arbitration: How can Multiple Proceedings

Arising from the Same or Related Situations be Hahéliciently? in (2006) 21(1JCSID Revi

Foreign Investment Law Journab. 1, p. 59See also Jamie Shookman, Too Many Forums for

Investment Disputes? ICSID lllustrations of Parallel Proceedings and Analysis, J. Int. Arb., 2010, pp.
361-378.

41 These ases are unpublished and quoted in Hanotiau, Complex Arbitrations, supra note 49; pp. 184

185.
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International SA (claimants). The sale purchase agreement provided for the
application of Belgian law and for ICC arbitration in Luxembourg in case of dispute.
Together with the sale purchase agmeat, various ancillary and related agreements
were entered into by claimants and respondents, or some of them, together, for part
of the agreements, with other companies. These agreements included a shareholders
agreement concluded between some of tHerselho were already shareholders and
would remain shareholders of group companies, on the one hand, and on the other
hand, new shareholders, X International SA and a Swiss bankettieras bank Y.

The shareholders agreement was governed by Luxemlzao@nd also provided for

ICC arbitration. A request for arbitration was filed by the purchasers against the
sellers on the basis of a breach of the representations and warranties. An arbitral
tribunal was appointed under the CEPANI Rules. At the timeatbéral tribunal

was discussing the terms of reference, the respondents decided to file a counterclaim
against the claimantsand also against bank, Yvhich was not a party to the
arbitration. The claimants objected. There whsrefore no other possility for the
respondents than to start a separate arbitration procedure against bank Y and ask for
the consolidation of both arbitrations, which they did. In the second arbitration, the
parties did not appoint treamearbitrators as in the first one. The claimants objected

to consolidation, considering in the first place that the two disputes were noy closel
relatedi the firstone concerned the breach of the warranties under the sale purchase
agreementand theseconda breach of the shareholders agreement by bami¢h

was not a party to the first contrattand that there was therefore no risk of
contradictory awards. They also pointed out that the issues were different, that the
applicable law was not theameand that consolidation would normally lead to a
tribunal composed of five arbitrators (two from Luxemburg and three from
Belgium), which was not optimal. The respondents challenged all these objections
and added that according to Article 11 of Reles, the arbitral tribunal could be
appointed by CEPANI, which could therefore decide to appoint for the consolidated
arbitration the three arbitrators appointed in the first case. After the parbestted

briefs oftheir arguments in favour or agai®nsolidation, a meeting was organised

by the Appointments Committee of CEPANVhere the parties were invited to
present their submissions orally. After this meeting, the Appointments Committee

decided not to join the arbitrations, without disclosirgy iéasons. This decision
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clearly illustrates the challenges that consolidation under CEPANI Rules may

involve on the grourglof the equality and due process principles.

However, it is not clear to see the reasons for denying the consolidation between two
separate but parallel arbitration proceedinfscording tothe summary of Prof.
Hanotiau, it can be seen thhe AppointmentsCommittee of CEPANI did not accept

that there isa relation betweetthe sale purchase agreement ahé shareholders
agreementThis can be anothereason whyM&A transactions are not a typical
example of multicontract arbitration or related agreements arbitration. Furthermore
if two different arbitration tribunalproduce contradictory decisignshich one will

be applied? In angase awards of the first arbitration court concerrtimgsale
purchase agreement will have effects on the shareholding agreement. Thiwefore

authorbelieves thatsome guidelines should be drafted.

Moreover, in this case,the consolidation problem aes with the counterclaim
against the claimantgetherwith a party which is nota partyto the arbitration
agreement.This is the main reason for the second arbitration and fhe
consolidation of both arbitration proceedings. Howevfethere were sme M&A
arbitration guidelines in CEPANI, it may be possitieallege that the dispute arose
from the breach of representations andramties, therefore only the first arbitration
agreement will be applied and any effect of this arbitration award wilintieed

only with representations and warranties, nothing more.

In the decision ofthe Appointment Committee of CEPANbne cannot clearly
observe the evidenden or der to precise the fAconsent
does not focus on the consent ddrfes in orderto resole the problem of
consolidation.Again, with M&A arbitration guideline it may be possible to focus

more on the consent of partiesm different arbitration agreements

E) Advantages and Disadvantages of Consolidation in M&A Arbitraton

The most compelling factor in favour of consolidating related proceedings is the risk

of inconsistent or even contradictory decisions in separately held proceedings, with
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respect to both the facts involved and the application of the governifitf.|awis
concern is even more important in international arbitration than it is in litigation,
given that the review of arbitral awards by national courts, be it in the context of an
action to set aside an award or to enforce the award, will normally not Itk

correct handling of the facts or the law by arbitral tribfal

Nevertheless, the consolidation of related proceedings is by no means always the
ideal answer to the difficulties arising in complex international disputes. Especially
in M&A arbitrations the consolidation of related proceedings is likely to raise the
problem that confidential information, such as trade secrets, cost manggeneral
financial informationjs exposed to risk dfeing disclosed to parties from which this
information was normally to be kept sect¥t However, such intrusion upon the
right to privacy and confidentiality should remain limited, given that such
information produced for or generated by arbitration cannot be disclosed for

purposes unrelated to the arhiima®*>.

The use of documents generatedoinobtained duringthe arbitration for use outside

the arbitration, is not permissible even when required for use in other related
proceedings. The English Privy Council clarified Associated Electric and Gas
Insurance Services Ltd v. European Reinsurance Company of Zfiribat the
restriction on use of documents obtained in an arbitration should not be extended to
the award madeas the award itself may be required for purpagescounting, oof

enforcinga right which the award conféf4

42 Emmanuel Gaillard, The Consolidation of Arbitral Proceedings and Court Proceedings in Complex
Arbitrations, in ICC International Court of Arbitration Bull. Sy Supplement 2003, p. I6ereinafter
Gaillard, ICC Bulletin 2003). See e.g. F. Nicklish, Muarty Arbitration and Dispute Resolution in

Major Industrial Projects, J. Int. Arb., 1994, Issue 4, p.64, Leboulanger, supra note 4Bpp &dtical

views, see M. Platte, When Should an Arbitrator Join Cases?, Arb. Int. 2002, Issue 1, p. 67 et seq.; V.V.
Veeder, MultiParty Disputes: Consolidation under English Liakhe Viemirai a Sad Forensic Fable,

Arb. Int. 1986, Issue 2, p. 310. For a detailed anslgbihe advantages and disadvantages of
consolidation generally, see J. C. Chiu, Consolidation of Arbitral Proceedings and International
Commercial Arbitration, J. Int. Arb., 1990, Issue 2, p. 53 et seq.

4433, C. Chiu, ibid, p. 78, Leboulanger, ibid, 3.6

44 See Chapter Two of the thesis for confidentiality agreement.

4> Gaillard, ICC Bulletin 2003, supra notd3} p. 37. For a more detailed discussion of issues of privacy
and confidentiality in consolidated proceedings see e.g. M. Collins, Privacy afide@iality in

Arbitration Proceedings, Arb. Int., 1995, Issue 3, p. 321.

4% gee Ly and Sheppard, Res Judicata, supra 8@e338, footnote 9.

47\t has been suggested by one commentator (see LIM, The Confidentiality of Arbitration Proceedings,
Singapoe Law Gazette (Sep. 2003)) that this decision is a retreat from the position t@{e8hipping
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In England, confidentiality in arbitration is recognized as an essential corollary to
privacy in arbitratio”®, and is a term the law will necessarily import into the
agreement. This appears to be the position in Singdpoks Prof. Boo classifies

the English rule of confidentiality is subject to certain exceptions, sdth as

1) where the parties consented to disclosure; or
2) disclosure is made pursuant to an order of court; or

3) if disclosure is reasonably necessary for finetection of the legitimate

interests of a party Vis-vis a claim by a third party*
4) where the interest of justice requires disclo&tire

The Singapore position is consistent wilind has specific statutory provisions
enacted to preserve confidentialityf arbitral proceedings and awards made.
Confidentiality also extends to proceedings in court arising out of any matter related

to arbitration or the agreemétit

In one situationthere were parallel ICSID and ICC arbitrations. The respondent in
both case was the samdut the claimants differed. The claimant in the ICSID case
was a shareholder of the claimant in the ICC case. The two tribunals were different
and there was no common member. The tribunal in the ICSID case ordered the
respondent to producall the documentation in the ICC case. The ICC tribunal

Corp v. Shipyard TrogirA closer reading however will show that the PC did nothing more than clarify
the situation in which an award could be legitimattisclosed to protect or assert a legal right.

48 jverpool City Council v. Irwif1977] AC 239, [1976] 2 All ER 39, HLLister v. Romford Ice and
Cold Storage Co Ltfl1957] AC 555, [1957] 1 All ER 125, HL

49 SeeMyanma Yaung Chi Oo Ltd v. Win Win [003]2 SLR 547.

*50Lawrence G. S. Boggommentary on Issues Involving ConfidentialityAlbert Jan van den Berg
(ed),New Horizons in International Commercial Arbitration and Beyd@@ A Congress Series, 2004
Bejing Volume 12, Kluwer Law International 2005,525.

“>Hassneh Insurance Co of Israel v. M@p. cit, fn. 5;Insurance Co v. Lloyd's Syndic4i®995] 1
Lloyd's Rep 272.

%52 ondon and Leeds Estates Ltd v. Paribas Ltd (N1295] 02 EG 134, where the court held that if an
expert witness in a previoasbitration had expressed views which might contradict those in court
proceedings, he might be subpoenaed in the interest of justice to give proof of his evidence in the earlier
arbitration. InAli Shipping Corp v. Shipyard Trogiop. cit, fn. 5, Pottet.J added that he would have
done so even if the witness was a witness of fact.

453 5eeSAA Sect. 57 (Cap 10, 2002 Ed); International Arbitration Act (Cap 143A, 2002 Ed) Sect. 23.
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issued a corresponding order requiring the respondent to produce all the

documentation in the ICSID cdsé

The exchange of documentation in parallel arbitrations may raise questions of
confidentialiy, particularly where the parties in the two arbitrations are not identical.
Even where the parties are the same, but the tribunals differ and contain a common
member, an interesting question may arise. Can the common arbitrator refer to or
otherwise haveegard to a document produced in arbitration A in arbitration B? If
the arbitrator discloses it, is it a breach of a duty of confidentiality? As
confidentiality belongs to the partieand as the parties are the same in both
proceedings, it might be thougtihatno breacloccurs But disclosure is being made

to the other members of the tribufal Bernard Hanotiau says that the principle of
neutrality, independencand impartiality of the arbitrator is of paramount congcern
and the duty of confidentiality W lead the arbitrator in some cases to reach the
conclusion that it is no longer possible to fulfil the arbitrator's duties in total
independence or impartiality and that he may have to resign. However in other cases
the arbitrator may simply make a fualisclosure of the problem to the-adbitrators

and the parti€s®.

According to Prof. Boo, a strict application of the rule of confidentiality would mean
that a tribunal's finding or what had transpired in one arbitration may not be referred
to in anothereven if the parties and subject matters involved are closely related.
Apart from the obvious waste of time and resources, this could also lead to
inconsistent findings by a different tribunal. In baolback contractsa party who

had lost in an earliaarbitration may be in an unenviable position if the party against
whom he is seeking an indemnity insists on a replay of the evidence adduced before
the earlier tribunal with no certainty that the second tribunal would come to the same
or consistent findig or holding>’.

The consolidation may also raise difficulties the effective administration of the

case when two proceedingsave beerfiled under different mechanisms. According

>4 pryles, Waincymer, supra notd,4p. 493.
55| bid, pp. 493494,

5% Hanotiau, Amlysis, supra not&99, p. 350
*5"Boo, supra note®l, p. 527.

156



to Prof. Cremades, the ultimate decision as to whether or not to ortsglidation

will lie within the discretionary powers of the arbitral tribunal. However, several
nonexhaustive cumulative conditions are usually regarded in the balancing test for
consolidation, including (a) that there is high degree of connection betiveen
proceedings, so that the decision reached in one of them will have direct effects on
the other; (b) that the consolidation is in the interests of both parties and of a fair and
effective resolution of the claims; (c) that all the parties have grédmegoconsent, if

the applicable law or arbitration rules so require; and (d) that the consolidation is
possible within the framework of the different applicable dispute resolution

mechanism&?

First, consolidation requires a high degree of connectiomdaet the different claims

with a risk of conflicting decisions or awards. It is not necessary that both
proceedings refer to identical claims, but rather that there is close link of
interdependence between them. The required degree of connection beteeen th
different claims may vary depending on the applicable arbitration rules. Some of
them require that the tripieentity test (between partigsetitumandcausa petendi)

is fully met, but there is no uniform criteria. Article 4(6) of the ICC Rules sefems,
example, to require that all claims refer to the same legal relationship, which is
stricter than the criteria adopted by the LCIA Arbitration Riifes

Secondly, the main purpose of consolidation is the effective resolution of the
disputes, avoiding iransistent solutions, optimising resources, and contributing to
appropriate administration of justfé&

A third element and the main issue to be discussed in any analysis of the
consolidation of related proceedings the question of who can decide upguch
consolidation. Recent arbitration practice shows that consent may be understood in

broad terms, including both expressed and implied coffent

458 Cremades, Madalena, supra note 46, p. 534.
459 |
Ibid.
%9 Ipid.
“lSee Chapter VI for the concept of fAconsentodo in ME
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The fourth element in the test for consolidation requires that all claims are being
pursued under the sandéspute resolution mechanisms. The greater the differences
between the two mechanisms involved, the greater difficulties in the consolidation,
especially when the law governing the merits of the case or the procedural rules are

different'®

Although most national arbitration laws and the UNCITRAL Model Law on
International Commercial Arbitration do not contain provisions on the consolidation
of arbitral proceedings, such provisions are found in a limited number of®faws
Some legislators have simply ereatta solution which prevails in the absence of any
agreement by the parties to the contramyd which provides for consolidation of
related arbitral proceedings ordered by the national cdawutssubjects this power to
the consent of all parties concedf¥. This guards against mandatory consolidation
based on the |, witheut thecagreementba theppanies involved.
Other national laws, on the other hand, such as in the Nethéffaridsa while in

“62 Cremades, Madalena, supra note 46, p. 537.

%83 Gaillard, ICC Biietin 2003, supra note48, p. 38. On the consolidation of related arbitration
procedings in comparative | aw, see . F. Bour que,
comercial international, Thesis University of Poitiers, France, 1980&ff; I.I. Dore, footnote 584; P.

Level, Joinder of Proceedings Intervetion of Third Parties, and Additional Claims and Counterclaims,

ICC Int. Comm. Arb. Bull. 36 (1996) 7:2; M. F. Guarin, International Approaches to-Qudgred

Consolidation of Arltral Proceedings, The American Review of International Arbitration, 1993 (4), p.

519 and 520; P. Sanders, Unity and Diversity in the Adoption of the Model Law, Arb. Int., 1995, Issue 1,

p. 29; Edwin Tong Chun Fai, Nakul Dewan, Drafting Arbitration Agreeamen wi t h A Consol i dat

L

Mi nd?06, Asian Int. Arb. Journal, 20009, |l ssue 1, p .

464 See e.g. the international commercial arbitration statutes of some of the common law provinces and
territories of Canada, such as Ontario and British Columbiag 8.9 i n , Canadads Deter mi
Towards International Commercial Arbtration, J. Int. Arb., 1986, Issue 3, p. 111; M. F. Guarin, ibid, p.

532 ff.; Leboulanger, supra note 49, p. 58. Similarly, the state laws of those US states that have adopted

the UNCITRALModel Law have typically included a provision on consolidation of arbitral proceedings

by the courts fAon terms the court considers just
an application to the courts. See also s. 35 of the 1996sBrgibitration Act which allows the

consolidation of arbitral proceedings only with the explicit agrement of the parties. See Redfern, Hunter,

supra note 49, p.181; M. F. Guarin, i bi d, p. 526.
powerin England to order the consolidation of separate arbitral proceedings, see The Viemira, Aiden
Shipping Co. Ltd. V. I nt er bul k L {26&lofthe Australignd 6 s Re p.

International Arbitration Act. This position is adoptedtie Arab legislation and jurisprudence.

Especially the Lebanese and Syrian state courts reiterated their positions on#denigsibility of the
request for joinder of a third party to an arbitral proceeding, and considered that such request shall be
dismissed unless all the parties to the arbitral proceeding and third party agreed to the joinder, see Prof.
Obeid, supra note35, p. 505.

%> SeeArticle 1046 of the Dutch Code of Civil Procedure. For consolidation in Netherlands see Jan
Willem Bitter, Consablation of Arbitral Proceedings in the Netherlands: The Practice and Perspective of
the NAI, in Multiple-Party Actions in International Arbitration, PCA, 2010, p. 221 et seq. For a
discussion of the article 1046 see J.J. van Haersoltevan Hof, Consalidatier English Arbitration

Act 1996: A View from the Netherlands, Arb. Int. 1997, Issue 4, p. 427; K. P. Berger, International
Economic Arbitration in Germany: A New Era, Arb. Int. 1992, (hereinafter Berger, Arbitration in
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Hong Kond® and the USA®, permit genuine aot ordered consolidation of
arbitral proceedings, even without the agreement of all the parties concerned.
However, these provisions do not apply to the consolidation of arbitral proceedings

and court proceeding¥.

In France previously the primacy othe will of the partieplacedlimits on any kind

of judicial intervention regarding consolidation. -Bxticle 1444 of the New Code
allowed French Courts to rule on difficulties regarding the constitution of the arbitral
tribunal, but it did not empower giges to decide against what was stipulated in the
arbitration agreemeff. It seems that with the new arbitration rules adopted on 14
January 2011 this rule is not changed, the limits of the intervention ggeater

with the use ofheofficial titteofsu pport judge (juge dbéappui)

Germany) p.111; M. F. Guariihid, p. 533; G.Hg& ma n n: fiDoes the World Need A
Legislation on Arbitration? The 1998 Freshfields Lecture, Arb. Int. 1999, Issue 3, p. 211 who points out

that Article 1046 has been applied exclusively in domestic cases.

4663, 6B(1) of thel982 Hong Kong Arbitration Ordinance which after adoption of UNCITRAL Model

Law for international arbitration, now applies only to domestic arbitration, recognizes th@mentd

consolidation of related arbitrations. In Hong Kong , by virtue of thHatiation Ordinance of 1982,

courts can order not only consolidation of proceed
which means that the case should be heard by the arbitrators at the same time. In this case there are

separate awards @mot one award affecting all parties. Under s. 6B, the court also has the power to

order that one arbitration be heard immediately after another or to order that one or more arbitrations be

stayed until after the determination of one or more other atibitsa see H.S. Miller, Consolidation in

Hong Kong: the Shui On Case, Arb. I nt. 1987, |I|ssue
from the FrontLine: The Second Shui On Case, Arb. Int. 1987, Issue 3, pp2@62

“7|n the US castaw has a majorole for the development of the consolidation of parallel arbitrations.

Until 1993, US Federal Courts were favourable to consolidating interrelated arbitral proceedings. The

Southern District Court of New York and the Second Circuit Court of Appealglageling roles in the

development of caslaw regarding consolidation in arbitration by ordering consolidation even if the

arbitration agreements of the parties did not provide for consolidated proceedings (in this sense see

William M. Barron, CourtOrdeed Consolidation of Arbitration Proceedings in the United States, J. Int.

Arb. 1987, Issue 1, p. 81 et seq., Chiu, supra note 593, p. 62; David J. Branson and Richard E. Wallace

Jr., CourtOrdered Consolidated Arbitrations in the United States: RecenbAtytiAssures Parties the

Choice, J. Int. Arb., 1988, Issue 1, p. 89 et seq. However in 1993 with the case Compania Espanole de
Petroleos S.A. v. Nereus Shipping S.A.527 F. The Second Circuit rules that consolidation of arbitral
proceedings cannot be orddr unless there is express or implied agreement among all the parties

involved. See D. T. Hascher, Consolidation of Arbitration by American Courts: Fostering or Hampering
Internatioal Commercial Arbitration?, J. Int. Arb. 1984, Issue 2, p. 133 et sedhieseecent case of 3rd
Circuit Century Indemnity v. Certain Underwriters
Kingdom v. Boeing Co. 998 F. 24;NeértBRifeRlns.Co.@i rcui t 19
Philadelphia Reinsurance Corfh@F. Supp. 850 (S.D.N.Y. 1994). For commentaries see R.E. Wallace

Jr., ibid, W. M. Barron, ibid, Don Wallace, Consolidated Arbitration in the United Staezent

Authority Requires consent of the Parties, J. Int. Arb., 1993, Issue 4, p. 5 et seqME Qdrmack,

Recent U.S. Legal Decisions on Arbitration Law, J. Int. Arb., 1994, Issue 4, p.73; C. Stippl, International
Multi-Party Arbitration: The Role of Party Autonomy, The American Review of International

Arbitration, 1996, p. 47; Hanotiau, Analys&ipra note 39, p. 333 reprinted in Complex Arbitration,

supra note 49, p. 185.

%8 Gaillard, ICC Bulletin 2003, supra noté3} p. 39.

““sSee P. Bellet, Note, TGI de Paris (Ordonnance de
p. 69, Leboulangr, supra note 47, p. 61.
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Paris Court of First Instance withArticle 1459. Thigerm has been previously used
in the doctrine and case latwt the president now officialllgasthe sole jurisdiction
to MAsuppor t Obitrationt maceedingd io wasd of eelated procedural
disputes. This centralisation of powsrthe Paris Coutthas beenammentednas a

designation to ensure consistency in deci$idns

Despite these rare provisions allowing for ceandered consolidatio of arbitration
proceedings seated in a country whose law permits such consolidation, no law other
than the Colombian decree allows related court proceedings and arbitral proceedings

to be consolidated without the consent of all pattfes

The consent oparties mayresult intwo types of consolidationThe parties may
agree to waive their arbitration agreememtd consolidate in a single court acfign
or in a single arbitration. With regard to the topie authorwill focus on the

consolidation in a sgle arbitration.

F) Consolidation in a Single Arbitration

Discussions concerning related or parallel proceedings in the context of international
arbitration very rarely turn on the possible consolidation of court proceedings and

arbitral proceedings. &her, the topics that are normally discussed are the

470 See the commentary of Christophe von Krause in Kluwer Arbitration Blog, New French Arbitration
Law Clarifies Role of National Courts and Reinforces Recognition and Enforcement of Arbitration

Awards, 25 February 201Consistat wi t h t he previous | aw, this fAsurg
the place of arbitration is France, or the parties have chosen to apply French procedural law. In addition,
the Asupport judgeodo now al so ha sedjouefeitteidprocadurab n i f t

disputes to French Courts or where one of the parties is exposed to a risk of denial of justice (Article
1505), which is a noteworthy innovation.

"1 Gaillard, ICC Bulletin 2003, supra notd3} p. 39. Under the 1989 Colombi@xecree on arbitration,
arbitration agreements between two parties are invalid where the dispute may have effects on a hird party
that is not party to the arbitration agreement, and where that third party does not agree to be joined in the
arbitration. In sich a case, according to the Article 30 of the decree, the arbitral tribunal shall invite the
third party or parties to adhere to the arbitration agreement, failing which the arbitration agreement will

be invalid. Consequently, the arbitration proceedargseffectively consolidated with any related court
proceedings, despite the absence of an agreement of all parties in this respect. According to Prof. Gaillard
this provision is aimed at resolved problems arising arising from the fact that it is impdediling

related disputes before the same judicia authority where the arbitration agreement has not been accepted
by all the parties involved, see Gaillard, ibid p. 38.

"2 For consolidation in a single court action see Gaillard, ibid, pg038nd foototes 2536.
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consolidation of different arbitral proceedings. Unsurprisingly, the consolidation of
such proceedings depends entirely on the agreement of all parties involved and it
thus remai ns teemest congitetes pahrtre ifoansladion arglrin the
case of multparty situations, sometimes the inconvenience of international

arbitratiorf 3,

The partiesd agreement to consolidate the
is the precondition for sin consolidation. In the absence of such agreement, any

award that is made on the basis of the arbitration agreement in one of the contracts at
issue but extends to disputes arising out of another contract could be challenged on

the ground that the arbitr&ribunal decided at least in partin the absence of an

arbitration agreemefit.

The partiesdéd agreement that their dispute
the only condition for consolidating related proceedings. In addition all the parties
involved must agree to consolidate their arbitral proceedings with the related
arbitration. Such agreement can obviously be made exptes3lige arbitral tribunal

in the Sofidif arbitration, for instance, suggested to the parties that they expressly
agreeto extend the arbitration agreement in question to the -ctasas to be

decided’®.

In any event, admissibility of counterclainms multi-contract situations would still

need to be linked back to an agreement to arbitrate found within one contract that,

*3 Gaillard, ibid, p. 35.

*"Ibid, p. 41. See Cass. Civ. 1re, 8 March 1988, Sofidif v. O.I.A.E.T.l. Bull. Civ. 1988.1, No:64, Rev.

Ar b. 1989, p. 481, reversing Paris 19 December 198
| 6arbit-pagei mal (” propos de | 6arr°t rendu par | a C
Rev. Arb. 1987, p.278). L. Craig, W.W. Park, J. Paulsson, International Chamber of Commerce

Arbitration, 3rd Ed., Oceana Publications /ICC Publishing, 2000, p. 1&ilaéer Craig, Park,

Paulsson).

47> See the 1991 partial award in ICC Case 6719, J.D.1.1994.1071. On this issue, see also the 1992 final

award in ICC Cases 7385 and 7402, Y.B. Comm. Arb. XVIII, 1993, p. 68.

4’®E. Gaillard, ICC Bulletin 2003upra note 43, p. 42.As it happened, the partes did not follow this
suggestion. See -@f 6oi K. | Pt eBrageonahlASEtonomic Arbi
et seq.(hereinafter, Berger, Seff). In the footnote 88 of that article it is cited thewed interim award

in ICC case 5124 (unpublished): Adjucating theafétn the present arbitration depends on whether the

parties are prepared to simplify proceedings and to enter into an agreement to (extend the scope of the
arbitration agreement to tleeoss claim). The tribunal can only express its willingness to cooperate if this

would be the case quoted in E. Gaillard, ibid, footnote 42.
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because of the integrated nature of the various contracts, is held to be broad enough

to encompass claims under distinct contfdéts

In the absence of an express agreement to consolidate, the arbitral tribunal will have

to examine whether the parties iofily agreed to have the related arbitral
proceedings consolidated. In the M&A arbitrations it will be difficult to interpret the
partiesd true intent, particularly in <ca
According to Ms. Chiuthe consolidatiorof proceedings is necessarily in line with

the partiesd agreement, since the parties
fair resol uti df Howéver alingsideProfdGaslgudithe eusthior

does not share this view. The concept of cdidation should be determined

carefully on a casby-case basi@s towhether the parties implicitly agreed that

disputes arising out of the related contracts could, and should, be heard together in a

single arbitratiof®.
G) Conclusion of Chapter IlI

Following fromt h e a exarimatiod sf different proceedings the different
phases of M&A transactionand their relation to arbitration, this chapter further
exposes the risks of multiple and parallel proceedings. Consisith the working
hypothesis,the authorexamine&l how consolidation may be applied to related
disputes in M&A arbitrations while noting the deficit in existing arbitration rules.

Possible guidelines for M&A arbitration will also be proposed.

It is accepted that in each phase of M&Ansactions there is a link betwedre t
agreements which demonstratbat there is a necessary interdependence between
them. Following this view, one should typically mentiothat during M&A
transactionsthere is a situation of muldontract arbitrabn, which is regulated in

the majority of instution rules and national legislations. Howevas seen in this

chapter it is not convenient to applgirectly multi-contractor consolidatiorrulesto

"7 Pryles, Waincymer, supra note 44, p. 499.

78 Chiu, supra note48.

479 On this issue Fouchard, Gaillard, Goldmans u pr a n &23pHarbay, Analjst,ls@ra note

399, p.299 reprinted in Complex Arbitrations, supra note 49, p. 101 et seq.; Leboulanger, supra note 49,
p.46; M. Platte, supra not&d Berger, SeDff, supra note 47, pp. 6667.
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M&A arbitration, becauseof the nature oM&A arbitrations distinct from typical
multi-party or multicontract arbitrationi.e. M&A arbitrations are not typical

examples of multcontract arbitrationThere are many reasons for this:

Firstly, for multi-contract issues, institution rules focus on the conditi of
i ¢ 0 n n e bdtwieannabdntractsHowever the meaningand the extentof
ficonnectiow fails to appeatin any rules or legislation For instancein a recent
revision by an institution on multiple contracdtise ICC Arbitration Rules 2012 state
that:

ficlaims arising out of or in connection with more than one

contract may be made in a single arbitration, irrespective of

whether such claims are made under one or more than one
arbitration agreement under the Rutes

However, the lack of meaning or defini on of the toeates fAconn
problems. For instance ithe CEPANI cases studied abqvéhe Appointment

Committee decided that there is no relation between the sale purchase agreement and
shareholding agreements because of the problereppésentdons and warranties

without stating any reason. This limit the analysis of the tribunals finding however, it

is noted that in their consideration the following was considered: a) The parties b) the
applicable law c) the number of arbitrators i.e. was aliaetion the optimal

solution. These considerations are not consistent with the provisions of arbitration
institutions. Thereforethe absenc e of definition of Al Cc C
a gr e e mmedribunal in this instance developed its own critdfiawever, inthe

a ut hapiniénsit is not possible tgeneralisethat where there is a dispute of
representations and war r agiweenetise purdnase e i s
agreement and sharehetd agreementThe arbitral tribunal determination inish

case can be considered specific to these disputes and offers little practical application

for practitioners in future disputes. This is a recurring problem in M&A arbitrations

which could be suitably cured by practical guidelines.

Research has showhat it is not possible to mention that M&A arbitration is a
typical example of multicontract arbitrationln the first chapter it is mentioned that

there is a relation between different phases of M&A transactions. However these
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relations do notamount toic onnect i onge. Thenefore it eannot be a

presumed that M&A arbitrations are always mudtintract arbitratios

Furthermore if one of the partiego an arbitrationis strategicallyapplying toa
national couror another arbitratignwhich ocairs very often in M&A transactions
paallel proceedigs between arbitration and court proceediagsnot regulated in

anyinstitution rules.

Depending orthe different phases of M&A transactipthe same or related disputes
may arise in parallel procdmgs before different arbitral tribunalgs seen in
CEPANI cases N02176 andNo. 2189 analysed abover between courts and
arbitral tribunals. While there is no unanimous solution, discussions rarely turn on
the possible consolidation of arbitral predengs. Consolidation which offers
solution to parallel proceedings is inhibited by the lack of guidelines or definition of
connection However, the consolidation of related court proceedings and arbitral
proceedings raises important obstacles both omdheeptual and procedural level.
Institution rules impose conditistior consolidatioronp ar t i e s 6 Hoavegvere e me nt .
the problem arises@s tohow the interpretation of parti@agreement will be done.

The principle of party autonomy imposes that anysotidation necessarily depends

on the agreement of all the parties involviddnethelessarbitration instiutions such

asthe ICC, LCIA etc. stipulate that all claimseeking consolidatiomust not be
contrary to the shauldthe mali@ndenther saneenasbitrationa n d
agreementor same agreements where the parties are the. $doneever as seen

above in M&A arbitration depending on different phasagbitration or court
proceedings are daimined in different agreements whiclusethe problen of

parallel proceedings.

In cases of parallel proceedingsthe question arises abowvhether theparallel
proceedingsconcern thesame or related dispute$Vhere the sane disputeis
concernediwo doctrinescanappearto assistilis pendeng andfires pdicata. It is
possible tause these doghes inM&A arbitrations. If an applicationfor lis pendens
andres judicatas filed, it is necessaryhat both actions concethe same dispute
and the same legal ground. Howevert h e a opiniorpim M&A arbitrationthe

isame | e g eriteriorycammbe prablematic.It is necessary talarify this

164



notion of the same legal graggmwithin the context of M&A arbitration, because, it
is possible to consider all disputes arising from an M&A transactioallasyfwithin
the same legal ground. A guideline can be recommended to define the litthis of

notion to assist practitioners and insure consistency in the area.

On the other handwhile applyingthe doctines of lis pendens and res judicata
earlier ad final adjudication by a court or arbitration tribunal is conclusive in
subsequent proceedings. Howevers difficult to apply this rule directly to M&A
arbitration. In M&A arbitrationvery oftenwhere an award is issued in initial stages
such amegtiationsand/or letter of intent, the parties alter their terms applicable to
the next stepsand in these caséise subsequemhangesnay bemorefavourable to
the parties of M&A Given that the parties wish to adhere to their ettearms,wha
should be donewith the earlier award based on the previous t@rinsdifferent
arbitration casesioted, it is also irdicated that the parties can stitogressto
different phases of M&An spite of theexistence of problems in previous phases.
Therefore, m th e a u bpginmm there should be some restrictiomsn the
application of lis pndens and res judicata in M&Ahdtration, and the best ay of
doing this is to draw uguidelines for M&A arbitration. For instanceguidelines
could recommendhdividual evaluation ofeach phase withn arbitration agreement
containedin itself, andii c o n n e c t d anly be takdnantol consideraticior
material elements (such as priggprmation about the target company gtoot for
arbitration agreements. Thisatsomore suitable foautonomy of arbitration clauses

particular to their respective phases.

A third reasorwhy the potential disadvantagef consolidatiorrender its application
convenient for M&A arbitration is confidentiality From the beginning of
negotiations confidentiality is the main point that parties pay attentmduring the
processThe wses of a confidentiality agreement or data room within the organisation

of the target company areommon methds employed m order to protect
confidentialinformation While consolidatingwo or more proceedingspnfidential
informationabout the target companiegy be exposed to partiesthe consolidated
proceedings. On the other hand, similarly for res judicata and lis pendens, subsequent
proceedings écome privy to earlier determinations which may contain information

partiesd woul d r at Therefore netharxonsolidationrciausese nt i al
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proposed byarbitration institutions or national legislatesor the doctrines of res

judicata and lipendensareconvenient for M&A arbitrations.

As a solution to the reblems mentioned above, in practice alternative dispute
resolution has been used as a substitute or incoordination with traditional dispute
resolution methods offered by courts and aabiribunals in M&A transactions he
following chapter will examine the emergence of ADR used in M&A transactions
and the relation with arbitratiorADR has proved effective in providing flexible
means to address the complexities involved in M&A trangastiowing to the
different phasesHowever, it will be shown that ADR and its interface with

arbitration can pose procedural complexities in the forthcoming chapter.
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CHAPTER 1V: MULTI -STEP PROCESSES IN M&A
TRANSACTIONS

A) Introduc tion

In order to avoid multiple and parallel proceedings and problems arising from
convergent decisionswvhich were examine in ChapterThree parties inM&A
transactions, as a second option, may also choose different alternative dispute
resolution (ADR)proceeding®®. The numberof the potential conflicts detailed in
ChapterThree proves there is considerabéeopefor disputesarising during any

M&A transactions prior toa d e a tohsammation. Therefarat is important to
choose an appropriate disputesakeition mechanism that is tailorédr possible

incidens and the particular circumstances of the transaction.

The promise of aeygotiated solution with time and cost savings, combined with the
finality of a determinative process like arbitration, isyang increasingly attractive.
Arbitration also meets the needfthe business communityhich judicial litigation
cannot, such as the confidentiality of disputes and the use of expertise in their
settlement. Such expertise in the analysis of the meritheotase is a clear and
settled advantage of ADR methods. Confidentidlityspecially in arbitratiofi has

also become crucial and disputed factor which the parties to arbitrapecteo be
effective. This cotrasts sharply with the public nature dgfgation. Consequently, it

is perceived to be particularly advag®mus where both parties to a dispute are

anxious to protect and control their priceless confidential material.

The valued tailoring of these methods to such intricaé@sactions, howestr,
demands a great deal of negotiation between contract drafters to avoid those
problems most likely to arise. Draftsmen in merger transactions frequently include
mixed or multistep dispute resolution clauses where any disputes relating to
particular maters such as postosing balance sheet adjustments, will be resolved by

a neutral expert, whereas all other dispute(s) will fall under a more general

80 For differentADR Processes sé&oug Jonessupra note 53.
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arbitration provision, i.e. a combination of binding and -bording ADR

mechanism&:,

Given the large mmb e r of ADR mechani sms avail abl
intention to deal with every ADR method for solving disputes. Focus will
concentrate more on the binding and 4bimding effects of ADR in M&A

transactions and their relation with arbitration. Thenes after discussing the terms

conciliation and mediationgxpert determination which is most used in M&A
transactionss specifically addressing the question whether a hybrid staged process
involving ADR with arbitration can serve as a practical medmnin M&A

arbitration.

B) Background

The survey of corporate attitudes to international arbitration conducted by the School

of International Arbitration, Queen Mary College, University of London, and
PricewaterhouseCoopers in 2006 found that, of the 73%espondents who

preferred international arbitration as their dispute resolution mechanism of choice,
approximately twee hi rds preferred to use arbitrati
me c h ani sfmaltdtierednor escalatg, dispute resolution proceés® These
mechani sms are refer r*d ftmoiletrs §leaicma R ii on
step alternative dPspbDRerstesolt afitenegt aus
Di spute Resofution Clausesbd

“81 Cremades, Interactive Arbitration, supra n266, p. 163, footnote 9

“82 |nternational Arbitration: Corporate Attitudes and Practices 280&ilable at
<www.pwc.com/en_BE/be/publications/udypwc-06.pde. The question does not appear to have
been repeated in the Queen Mary/PwC surgegpleted in 2008 and most recent in 2010 sponsored by
White and Case.

“833ee e.gKlaus Peter Berger, Law and Practice of Escalation Clauses, Arb. Int. 2006, Issuell, pp.1
(hereinafter Berger, Escalation Clauses)

“84See e.gAlexander Jolles, Consequences of Mtiki Arbitration Clauses, Arbitration 2006, 72/4, pp.
329338 (hereinafter Jolles, Multier)

85D, Jason FileUnited States: Multistep Dispute Resolution Cks18 Mediation Committee

Newsletter 1IBA Legal Practice Division, July 2007p. 36.

%86 James H. Cartén Albert Jan van den Berg (edyew Horizons in International Commercial
Arbitration and BeyondlCCA Congress Series, 2004 Bejing Volume HRiywer Law International

2005 (hereinafter Carter, ICCA Congregs)446 et seq.
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As a matter of fact, companies which enter inem$national merger transactions
show the deire to avoid both the escalation of antagonism that the adversarial
system has come to represesmd the severe financial consequences of corporate
litigation. Thus, contrary to the former longstanding attitiwdeseeking justice
through judicial channels, nowadays many companies seek to settle their conflicts
through consensus, where practicalfeechanismsavailable includebinding and
non-binding procedures. These devices are not always mutually exclusivettmer
complementary, especially when appliedM&A transactions®”.

According to Von Segesserdispute resolution clauses are often discussed and
negotiated at the very end of lengthy M&A negotiaticarsd their drafting does not
always get the degres attention it should. Considering what may be at stake, not
only with respect to thBme andcosts involved, but also the fact that a divergence of
opinions may jepardise the entire transactiont, should be the duty of the
negotiators or their advisorto provide the appropriate dispute resolution
mechanism($§°.

Where many dispute resolution methods are anticipated, it is important to draw a
clear line between the task and competence of the expert, on the one hand, and the
scope of the jurisdictionfahe arbitral tribunal, on the other. Howeyeach dispute
resolution mechanism has its own characteristics. When integrated in a tiered ADR
clause, those differences must be anticipated in the drafting. Failure to do so can

have serious consequent®s

87 Cremades, Interactive Arbitration, supra nd®,Zootnote 9.

88 Segesser, supra note 54, p. 30.

“89 According to J. H.Cartehe combination of negotiation and conciliation stesls to work against

the enforceability of the conciliation procedure if it is described in the same type of loose language that
parties often use to specify negotiations. The courts of many nations still consider negotiation clauses to
be unenforceabf®’, and some clauses are so loosely drafted that they could not be described otherwise.
Joining negotiation clauses of indeterminate character with conciliation provisions that are intended to be
enforceable requires careful drafting of the sort that is netye observed. Institutions also should

address this problem. Some now do so by suggesting ondtidveal rather than threiéered clauses,

omitting and implicitly discouraging formal negotiation agreements. Alternatively, arbitral institutions
could offe examples that clearly delineate enforceable andeméorceable remedies from one another.

They also could specify penaltifss breach of those obligationsinPar t | : | ssues Arising
I ntegrated Di s puindlbeRdan eah deh Beggd), N&¥ Honizens is laternational
Commercial Arbitration and BeyontiCCA Congress Series, 2004 Bejing Volume 12, Kluwer Law
International 2005, p. 447( hereinafter Carter, Part I)
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One set of issues involves the drafting of integrated clauses. Should the negotiation
and conciliation phases be mandatory or optional? If mandatory, should there be a
mechanism by which a party may withdraw and proceed to a binding phase of the
processwherethe other party is delaying or obstructing dispute resolution? Should

clauses or statutes provide that conciliation settlements may be enforced as arbitral
awards, or only as contracts? What provisions in clauses can strengthen the

enforcement of settment agreemerit§?

Depending on théext, the multistep dispute resolution clause can be considered as:
(a) a condition precedent to the commencement of arbitration, (b) a procedural
requirement for arbitration, or (c) a procedural step that ought follogved for a

party's own benefitficarga procesai)***.

On one side of the debate belistke clause bars recourse to arbitration until the
negotiation process has been complied with, and is therefore a type of condition
precedent. This position is populamong U.S. courtgvhen the partieslearly desire

to establish ambligation as such. The clause has similarly been considered to be a
fipactum de non petendpa temporary waiver of the right to commence arbitration
until negotiation has end&d. Exceptfor a U.S. court decisiowhich heldthat the
arbitral tribunal lacked jurisdiction because a condition precedent had not been
mef®, the consensus is that this issue should be decided by the arbitration

tribunaf®*

C) Different ADR Procedures used in M&A Transactions and Interaction

with Arbitration Proceedings

490 Carter, ibid p. 446.

1€l varo L-pez de MulirSgepDispute®ResblitidneClausesn M. C.- Ferng§nde z
Ballesteros and David Arias (edk)ber Amicorum Bernardo Cremadgéa Ley 2010), p. 734.

492 SeeBerger,Escalation Clauses, supra ndg#, p. 5; for the examples of American cogdses see

al so ,Rbidfeiro

“*The majority believes the opposite: ¢cissues conce
matters for arbitration, not initial judicial determinatioe@ SBC | nt eractive ILLnc. v. (
714 A.2d 758, 759 (Del. 19983¢ee als Pettinaro Constr. Co. v. Harry C. Partridge, Jr. & SpA88

A.2d 963 (Del. Ch. 1979)The proper method of initiating arbitration under the contract is a matter for

the decision of the arbitrator)

494Born, Int. Conm., Arb., supra note p. 842
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C-1) Conciliation

There are many statutes regulating conciliation in various countries. Indeed, they

were described recnt | 'y by one apuotdhgoer, 0a sa af r falgo dbgaeg
Aconf usi laws thatereatetdiffeoent rules for all the different areas in which

medi ation or concil i at* ®uch of this Iegisiatiprois e d t o
permissive or provides default provisions for situations in which parties do not adopt
conciliation rues or draft full conciliation agreemefit

According to Martin Hunteri n moder n ti mes, t he t er ms
Aconciliationo have come to be used inter
countries of Europe the tdinthe Unted Btates] i at i o
the term fAmediationo is more wusual. I n t

Conciliation Rules are used merely as an exafiple

Many M&A agreements provide for a conciliation mechanism to resolve potential
conflicts either aloneor in combination with other dispute resolution instrum&fits
Often, such clauses provide that parties may only file a request for arbitration or
initiate court proceedings after they have undergone conciliation or mediation. Such
conciliation efforts may beonducted in a variety of ways, such as with a neutral
conciliator, a dispute resolution boatd or by turning to a higher management level
within both partie¥®.

4% Eric Van GINKEL, The UNCITRAL Model Law on International Commercial @diation: A

Critical Appraisal, J. IntArb., 2004, Issue 1, pp-2.

493 ames H.ParQlalssues mvolviig Confidentialily i n Al bert JaNewvan den B
Horizons in Internonal Commercial Arbitration and BeyontCCA Congress Series, 2004 Bejing
Volume 12 (Kluwer Law International 2005) pp. 487 (hereinafter Carter, Part II)

497, Martin HunterCommentary on Integrated Dispute Resolution Clausesibert Jan van den Berg
(ed),New Horizons in International Commercial Arbitration and Beyd@@ A Congress Series, 2004
Bejing Volume 12, Kluwer Law International 2005, p. 476, footnote 9 (hereinafter Hunter, Integrated
Disputes)

98 Borris, supra note65 quoted in Segesser, samote 54, p. 30, footnote 33.

99 For a description of various dispute resolution board8seeardo M. CremadeM ulti-Tiered

Dispute Resolution Clausemvailable at<wwwl.fidic.org/resoures/contracts/cremades_2004.pdf> and
also published il€PR Institite European Committee, Better Solutions for Business: Commercial
Mediation in the EU, The Hague 2004, phéreinafter Cremades, Mulfiiered)

% For a description of the various ADR procedures see e.g. Marc Blessing, ADR (Alternative Dispute
Resolution)in: Stephen Berti (ed.), International Arbitration in Switzerland, 2000, N 962 et seq.
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Conciliation procedures are particularly useful in ldegn construction projects
where tley are used to settle conflicts speedily and efficiently without jeopardising
the completion of a project. In the M&A context, and especially with regard to
disputes before closing, the same benefits can apply. Howewegiliation should
not be misusedral the initiation of arbitration or court proceedings should not be

delayed where successful conciliation appears to be unreffistic

If a share purchase agreement or a preliminary document (letter of intent or others)
provides for conciliation priorat adjudication, the question arises as to whether an
arbitral tribunal is bound by such a clause should a party initiate arbitral proceedings
without having undergone conciliation (or some other ADR procedure). Where there
is a clear obligation for the pags to attempt to settle their disputes first through
conciliation, the arbitral tribunal will have to decline jurisdict¥nor to suspend
arbitral proceedings for a defined period of time to allow the conciliation to take
place®®. This is the English Lawperspective. As Mr. Naughton states, an arbitral
tribunal applying English lawvill decline jurisdiction where a contractual provision
expressly states that determinate procedures are a condition precedent to arbitration,
until they have been followed. Bnondeterminative procedures, e.g. negotiation or
mediation, would be considered unenforceable and not constituting a condition
precedent to the tribunal assuming jurisdictidn

In Germanythe Federal Supreme Court in a decisidrerethe parties hadgaeedin

the context of a purchase agreemethiat in case of disputéhe parties would first
present their controversy to their local professional organisation for conciliation
prior to commencing litigation. The claimant failed to do aad argued than the
circumstances conciliation was a futile exercise, given that the respondent had shown
no willingness to settle the matter in earlier negotiations. The court held that such
prelitigation conciliation clauses are valid and must be respected Ipatties and

the courts. Thus, as long as a party invoking thetnmk conciliation clause had a

legitimate interest in conciliation, the courts had to treat an action filed prior to the

01 Borris, supra note65, pp. 7677.

%02 g5ee cases reported by Cremades, Migted, supra notg800, p. 7

3 gegesser, supra note 54, p. 31.

%4 philip Naughton Q.C., Counyt Report for England in Enforcement of Muiiered Dispute Rsolution
Clauses, IBA Newsletter of Committee D (Arbitration and ADR), Vol: 6, No:2, October 2001.
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agreed conciliation as inadmissible (without prejudiag)n(z u l),2bat snot gas

unfounded (with prejudicepu(n b e g 1°2. nd e t

Like the German Federal Supreme Court, the French Cour de Ca¥Satibe
English Commercial Coult, the Supreme Court of New South Waf&sand the

Irish High Court®®_also assume a comparable proceduftacefor a preliminary
mediation or other ADR clause. The US courts, whose jurisprudence is characterised
by a positive basic attitude to ADR proceedings, have also advocated the
enforceability of such claus&& The US Uniform Mediation Act similarly prades

for the enforceability of ADR agreemerits Article 13 of the UNCITRAL Model

Law on International Commercial Conciliation also provides that an undertaking to
conciliate shall be given effect by a court or arbitral tribunal, provided that the parties
have Oexpressl y undireg dsaecifed pemod of timeor umtinai t | at e
specified event has occurtedrbitral or judicial proceedings with respect to an

existing orfuture disputebd

In contrast, the Zurich Court of Cassation (Kassatienelgt) qualified thepactum

de non petendoontained in a mediation agreement as an element of substantjve law

% Decision BGH, reported in NJW, Heft 12, 1984, pp.-669 quoted in Jolles, Mulifiered, spra

note 485, p. 332.

*%®peyrin and others. S o ¢ iP@ytliBique des Fleur001)Rev. Arb.749 (however, the court

assumes a procedural requirement to be obsewedficio); cf. also the note by Charles Jarosdom,
sanction du nomespectd'uneclaue i nsti tuant un pr®iminaire obliga
mediation: Note Cour de cassation (2e Ch. civ.) 6 juillet 2000; Cour de cassation (1re Ch. civ.) 23
janvier et ibi@p.f7/52etseqer 2001

"7 Cable & Wireless Plc (C&WY. IBM UnitedKingdom Ltd (IBMY2002] 2 All E.R. (Comm) 1041 at
1054;cf. in this regard Veeder iRevue de I'Arbitrage2003, p.537.

% Hooper Bailie Associated Ltd Natcon Group PTY Ltf1992] 28 NSWLR 194 at 21%f. also
(restrictive)Aiton Australia Pty Ltds. Transfield Pty Ltd1999] 153 FLR 236 at 25Elizabeth Bay
Developments Pty Ltd Boral Building Services Pty L{d995] 36 NSWLR 709Hugh Morrow and
othersv. Chinadotcom Corp. and othef2001] NSWSC 209.

% Eyro Petroleum Trading Ltd. Transpetroleuninternational Ltd decision of 31 January 2004, the
case report by Klaus Reichertlieland: Appointment of arbitrators by the courts under the arbitration
(International Commercial) Act 1998it. ALR 2002, Issuel, N-1.

19 AMF Incorporatedv. Brunswick Corp] 1985] 621 F. Supp. 456, 461: 6Whe
be deemed one to arbitrate, it is an enforceable contract to utilize a confidential advisory process in a
matter of serious concern to the parties. The agreement may be enforcetyin@gwRichard Ellis, Inc.

v. American Environmental Wast®98 WL 903495 (EDNY)Cecala and others. Moore and others

982 F. Supp. 603f. alsoDesign Benefit Plang. Enright940 F. Supp. 200 (ND.Ill. 1996); Scanlon and
Spiewak, Enforcement of ConttaClauses Providing for Mediatipm (2001) 19Alternatives to the

High Costs of Litigatior{May) 1.

1 The Uniform Mediation Act has been adopted by lllinois and Nebraska. For the current status of
Uniform Laws refer to the National Conference of Commissis on Uniform State Laws at
www.nccusl.org

*2UN Doc. A/57/17, Annex 1, pp. 54, 58.
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and thereforedenied it the quély of a procedural requirement. tonsequencehe
action before the arbitral tribunal was not dismissednadmissible despite the

failure to comply with the escalation levefs

In a recent decision, the Swiss Supreme Court examined whether contractual
provisions contemplating certain procedural steps before initiating arbitration
proceedings impacted therisdiction of the arbitral tribunal®. The Supreme Court
confirmed that a party believing that a mandatorygrt®tral procedure had not been
followed could rely on Art. 190(2)(b) PIL Act (lack of jurisdiction). According to the
Court the more specific anoinding the contractual language used to describe the
pre-arbitral mechanism, ¢hmore likely arbitral tribunaland the Court will sanction

the absence of its implementation, and vice versa. Although not clearly stated, parties
must undertake the requitesteps antecedent to arbitration in good faith. However,

bad faith cannot be presumed merely if a party insists on its position.

According to Prof. Bergernf a party brings an action before an arbitral tribunal
bypassing the contractually agreed esaatatevels, the respondent's reaction is
determined by the principles applicable to objections to jurisdiction of the arbitration

law at the seat of the arbitratidex loci arbitri)>**.

In several ICC arbitrations over the last decade, tribunals haitendsethe issue of
multi-tier arbitration clausé¥’. In ICC caseswhen faced with an objection from a
respondent alleging that the claimant has submitted the request for arbitration
prematurely, without having completed the necessary steps prior ta@objtthe
arbitration tribunaldend to adopa two-ponged approaclkirst, consideing whether

the parties werebligatedto attempt amicable dispute resolution before arbitration. If
the answer is yes, they then look at the facts to determine whethest dhis
obligation has been fulfilled’. Accordingly, the Arbitral Tribunal is not bound by

BKassationsgericht Z¢rich, ASA8uWIB78 atp.B74,mhthel 5 Mar ch 1 ¢
substantive law qualification under Swiss lsgealso EiholzerDie Streibeilegungsabredél998), p.

181et seqquoted in the article BergeEscalation Clauses, supra no&6p. 7,footnote 31.

14 Case no. 4A_46/2011 of 16 May 201 vivw.kluwerarbitration.com

*1>Berger, Esalation Clauses, supra not844p.6.

*1%gee the report in ICC International Court of Arbitration Bulletin 14, 2003, No:1.

"Dy al § Ji m®n e ztiered Dispute Resslytion Biauses in ICC Arbitration in ICC

International Court of Arbitration Bulleti Vol. 14, No:1, Spring 2003, pp. -72.
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t he Court os deci si on t hat an arbitration

decision as to its jurisdiction in an interim or final awafd

The issue of whler a multitiered dispute resolution clause raises a valid condition
precedent to arbitration is a question of jurisdictitdnder the Kompentenz
Kompentengrinciple, it is question to be ascertained by the arbitral tribunal itself;

but the effectivenessof the clause will depend on whether there is doubt about the
partiesd intention to shoeldADRfiE™ t he dispute

In addition, there are always certain exceptions that allow the parties to resort
directly to arbitration without flowing all the tiers addressed ian escalating
di spute resolution cl ause. This would be

sort is®requiredo

Accordingly, it is advisable that the parties provide in the dispute resolution clause
t hat t h e yhe right ntoeseek iinterim relief from an appropriate court or

arbitrati®n tribunal. 0
C-2) Mediation

Mediation is a dispute resolution method which may, in specific situations, lead to an
acceptable outcome within a short time frame. In contrast ttrarbn, in which the
tribunal adjudicates over conflicting interests, mediation is aimed at establishing the
partiesd common interests in order to fi
transactions in particular, it might be helpful and efficient toatétimediation, with
a mediator who has expert knowledge in the area of the disputed issue, which might

add another dimension to the discussion in which the agotiatorare mired®.

*8 Craig, Park Paulsson, supra not&’8, p.155

*19 Cremadesiulti-Tiered,supra noté&00, pp. 910.
20 ew, Mi stsepranete33 K134l | |
%21 Cremadesiulti-Tiered supra noté&00, p. 10.
%2 gegesser, sup note 54, p. 31.
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Research in the area of international arbitration indicates that Eurgyesdictions
may be more comfortable with the notion of arbitrators making settlement and

mediative interventions than their Anglimerican counterparnts’.

To understand the differencbstweemmediation and consolidation one can refer to

the Discuss on Paper by the | ord Chancell ords L
Resolution where while defining AMedi ati o
AMedi ationdo is a way of sett |botmgjdesdo sput es

come to an agreementyhich each considers acceptable. Mediation can be
Aeval uaftfiacwiol iotrat i v & @ .procédlre like meédiat@rt butotimeo
third party, the conciliator, takes a more interventionist role in bringing the two
parties together and in suggestinggible solutions to help achieve a settlerfént
These discussions show that the mediator is a facilitator and does not have a pro

active rolé®>.

In an article fromtheUS, a number of conciliators tre:
and 0Amedi adctiveowhdre tllee is prragenda and there are ground rules. In

theUS from the informal conciliation process, if it fails, the neutral person moves on

to a greater role as a fAconcreflecisatroter o . I n
which is attributedd a preactive conciliator in the UNCITRAL Model. The position

in the US, in terms of definitions, is thereforeerely a restatement in alternative

wording thanthe UNCITRAL Conciliation Rules or English Arbitration and

Conciliation Act 1996 where the cahator has a greater ral@longthe same lines

as the mediator ithe US>%®.

% Nadja Alexander, International and Comparative Mediatibegal Perspectives, Kluwer Law

I nternational , 20 eJale L Kirchhaff ar@l G Sterere Arb@ratiBryand Mediagion in
International Business: Procedures fdfieEtive Conflict Management, Alphen aan den Rijn: Kluwer

Law International, 2006 and the draft report of the CEDR Commission on Settlement in International

Arbitration, 2009, p. 3 available atww.cedr.comIn France sethemeear b si mul t an®s pr oce
developed by CMAP, which involves paralel mediation and arbitration processes with different disputes
resolution practitioners, www.cmap.fr.

%24 hitp:/Avww.lcd.gov.uk/Consult/ciust/adi/annexald/htm

AConcepts of Conciliation and Mediation and Their
http://lawcommissionadfdia.nic.in/adr_conf/concepts%20med%20Rao0%201.pdf

% For the article sebttp://www.colorodo.edu/conflict/civitights/topics/1950.htrmjuoted in the article

of Justice Raobid.
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C-3) Med-Arb or Arb -Med

Med-Arb defines when an attempt is first made to resolve a dispute by mutual
agreement through mediation and if it fails, then directly proceewirg binding
arbitration. Medarb is sometimes said to be superior to pure mediation on the

grounds that a binding resolution is asstfed

It offers advantages: first, that the process will, in one way or another, produce a
resolution; second, that pi&$ may perhaps try harder to be reasonable and to
resolve the matter during the mediation phase; and third, that if an adjudication is
required, there will be no loss of time or cost in having taaguaint a new neutral
partywith the facts of the casnd the issues between the parfies

It may alsohavenegative consequences in comparison with mediatfdhe parties
in medarb feel that a settlement has been imposed upon theather than
voluntarily agreed toi they may be less willing to complwith the same.
Additionally, if the parties focus primarily on persuading the mediator that they are
right, rather than seeking an accommodation with the other party, they will not
improve their ability to resolve disputes without resort to an outsidésidec

maker?®,

Traditionally, it was an agreed doctrine within the world of arbitration that an
arbitrator's duty should not be mixed with any mediating activity or intent to
reconcile. Several arbitral institutions have begun to recognize the optiolablaya

and this has been reflected in their arbitration/conciliation rules. Where the
UNCITRAL Model Law on International Commercial Conciliation 2002 governs a
dispute, it allows a conciliator to act as an arbitratathe same case subject only to
the consent of the partig®. This shows a limited acceptance of Méb, which is
reflected in the rules of several institutions. For example, the ICCRbéess of

Optional Conciliation, whicldo not allow for a conciliator to subsequently become

%27 Cremades, Interactive Arbitration, supra ndi®,%.162, footnote 6.
528 i
Ibid.
3 bid; seeUry, Brett and Goldbergsetting Disputes Resolvé®esigning Systemto Cut the Costs of
Conflict, San Francisco, Joss&ass 1988.
>0 geeArticle 12.
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an arbitratorunless the parties agrée This provision howeverjs rather limited in

that Art. 11 provides that a r tagreesot tid introduce in any arbitration proceeding

any proposal s put forward by t he conci
incorporating MeédArb in some form into their accepted procedures. For example,

since 1 April 1999, the Mediation Institute of the Stockholm Chamber of

Commerce's Rules provide for Médb®*?

This was one of the greatest dangers widely highlighted in arbitration senaisars
was stated clearly that an arbitrator who initiated conciliation or mediation was

exposed to the risk of an eventual challéfiye

Again, the participation in international commercial arbitration of jurists with such

different origins has, in practi¢ caused such inflexible positions to be questivfied

Even in continental Europe, procedural laws in countries of Germanic drayie

included an obligation for the judge to facilitate conciliation between opposing

parties throughout proceedings. Likewisin Far East countriesconciliation is

something natural and closer to the mentality of its jurists than litigation or
arbitration. The excessive O6judicializati
has in fact led to the search for alternativepdis resolution techniques distinct from

both litigation and arbitratiot-.

The first question which arises is knowing whether a person who has acted as
mediator or conciliator may later interveneasarbitrator in the same conflict and
among the same ges; becauseaccording to Prof. Lewa mediator or conciliator

should be able to put legal and factual issues out of his mind in order to assist in

3lgee Aticle 10.

32 gee Article 12.

3 Cremades, Interactive Arbitration, supra noi®, . 162.

34 There seems to be a definite diversity in the opinions and the approaches as to how active an arbitral
tribunal should be in promoting settlement and as to the emanmvhich exploration of settlement
possibilities should be handled. One school of thought sees no difficulty in the transformation of an
arbitrator into a mediator and, if necessary, being reincarnated as an arbitrator in the same dispute.
Another schobof thought has difficulty with this rolehanging and feels that settlement negotiations in
the nature of a mediation ought to be facilitated by a person different from the arbitrator, so that the
arbitrator retains complete independence from the pro@tsiderations of each party as to settlement
possibilities. Still another school sees no difficulty in the arbitrator becoming a mediator, but feels that,
once the mediator role has been assumed, it is not possible for the same person to be boramagain as
arbitrator required to make an adjudication of the dispp#te,Cremades, Interactive Arbitratidoid,

footnote 8.

%% |pid.
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settlement. This assistance may involve revising a contract for feteeution
narrowing the issues drproblems at stake, identifying the strengths and weaknesses
of the respective parties' casasd helping the parties to understand one another and
to look towards making a deal at this early stage. He should have the courage to put

pressure on and cagothe parties where necessaty

The general rejection which this proposition enjoyed some years ago is today
guestioned even by the most reticent. It primarily depends on the will of the parties
in conflict, and the ethical beliefs of the person whoserises are solicited. The
parties may even prefer someone who kraswledge of aconflict in conciliation to

be the person in charge of deciding as arbitrator after the conciliation or mediation
attempt has failed. The limits of his performance as arbitraill have to be
established by himself in accordance with his own conscience: in his decision, it
seems quite impossible that he may mentally disregard everything which he may
have discovered during the conciliation or mediation phase; however, thencel

and use during his arbitral decisioraking process of all that he has discovered, is

somet hing which only he can determine wi

the applicable arbitration rules and legislation

Another questionrests in kowing whether,during arbitration proceedirg) the
parties may consent to the arbitral tribunal undertaking the functions of a conciliator

or mediatot®®. Until very recently, rejection of this arbitration doctrine was general.

%3 Julian D. M. LewMulti-Institutionals Conciliation and the Reconciliation of Different Legal

Culturesin Albert Jan van deBerg (ed) New Horizons in International Commercial Arbitration and
Beyond ICCA Congress Series, 2004 Bejing Volume 12, Kluwer Law International 2005, p.
425(hereinafter Lew, Conciliation)

37 Cremades, Interactive Arbitration, supra nd®,2. 163.

3| n fact, the admissibility and appropriateness for an arbitrator to act as conciliator is among the most
controversial issues in arbitration. The differences in the views on this issue clearly have their origin in
different legal cultures. Traditionally,jadge in the common law countries is not permitted to be actively
involved in settlement facilitation. However, this traditional hostile attitude to conciliating efforts by the
judge and arbitrator is changinge€, e.g.Canada, where the new favouralp@mach finds a clear
expression in the 1991 Alberta Arbitration Act; Australia, in the 1980MCA Act; the 1990 Hong

Kong Ordinance; the 1994 Singapore International Arbitration(841); the 1993 Bermuda

International Arbitration and Conciliation Act tre 1996 English Arbitration Act). In civil law

countries, the position varies. In France (although it is expressly mentioned as one of the functions of the
judge or the arbitrator) French arbitration practitioners resort to a combination. In Germguagigthe

may facilitate at any stage of the proceedings an amicable settlement of the dispute on any of the
contentious issues. A similar provision applies in Austria. In Turkey such a combination of functions is
allowed neither for the judge nor for the irdtor. Article 1043 of the 1986 Netherlands Arbitration Act
expressly allows settieent efforts by the arbitrators, see Cremades, ibid, p. 164, footnote 10.
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Today, this question depends the will of the parties. Having chosen arbitration,
the partiesd expectations of an adjudica
preclude a tribunal from actively suggesting exploration of settlement, but any such
exploration must be voluntarilycaepted by, rather than imposed on, the parties, who
must also have the power to choose how any settlement explorations are to be
conductd. If the arbitrator isvested with a methtive function &miable
compositeuy, and if it is envisaged that the samperson may return to the arbitral
function, this should be voluntarily and explicitly agreed. Provided that such
transparency is respected, party expectations will not be disappointed and arbitration
as an institution will be broad enough to accommodateditrersity of psychology

that prevails throughout the world in respect of dispute resolution. For instance, in
the o6Machi ner?¥° cadep Medarb wWa® sutcassfaly) employed to
produce an agreement between the parties, without the need for & dettieament

agreement or an award

The arbitral tribunalvith the partiesnust establish the terms of the conciliation or
mediation period and suspend arbitral activity during such a phase. In the event that
the mediation or conciliation is successftiien the parties by mutual agreement
must decide how this positive result should be formalized: either separately from the

arbitration proceedings or as an agreed award by the triBtiiakewise, they must

>3 Unreported reference from Toshio Sawada, Hybrid-®ed: Will West and East Never Meet?, 14

ICC International Court of Arbitration Bulletin, 2003 (2), p. 33 quoted in Lew, Conciliation, supra note

537, p. 427.

40 The case surrounded a letter of intent produced by two companies to buy machinery produced by each
other. The dispute arose due to the wadety surrounding which of its provisions created binding

obligations and which did not. An arbitrator met with the parties separately to mediate and resumed work
as an arbitrator after each meeting. This eventually enabled the parties to draw upfAgaesment to

create a joint venture in a spirit of mutual cooperation.

%41 According to Prof. Cremadesettiement does not always surprise an arbitrator. Often, the mdture

the dispute or certain elements of it, immediately suggest settlement possibilities. The arbitrator may then
recommend conciliation to the parties, a practice which is common in the courts of a number of

countries. Thus, in France, courts practisedled judicial mediation by means of which the court itself
appoints a mediator who discusses the case with the parties outside the court. The mediator later on
reports on the result without revealing information relative to the content of the mediatiortimer
partiesd position. This practice can be applied in
Arbitration Rules provides for the possibility of mediation during an arbitration procedure. This

O0medi ation window6 or Cdsediniatermagonat asbdratione himmay beadueb e r ar
to the fact that arbitration practitioners are reluctant to make such a suggestion when they are sitting as
arbitrators as the parties might not appreciate this from them. The parties engaged in &ibrarbitra

logically expect the arbitratibunal to settle their dispute, Cremades, Interactive Arbitration, supra note

259, p. 164, footnote 12.
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set the terms under which the arbitration prdosgs shall continue if the
conciliation or mediation between the parties does not prove possible, establishing
these conditions in the clearest possible fashion to prevent challenge of the arbitrator
or an eventual appeal of the arbitration award. Ineugnt, the arbitral tribunal will
decide the ethicdimits within which it may usehe information which has been
obtained during the conciliation or mediation attemiptthe arbitration phas@he
important question may arise as to whether the arbitla¢comes bound in his
arbitration decision toany proposalhe made during the mediation phadeor
example, if under mediation terms he proposes the payment of a specific
compensation to one of the parties, may he disregard his mediation proposal or even
modify it later in making his arbitration decision after his mediation formula has
been rejecte?.

Prof. Hunter rgpords to this question with arbitratiefirst clauses. He believes that
there is no reason to expetdiont hast bhseyses
would be less effective than the results of such proc¥éses

Indeed, support for this proposition can be found in ItB€ and the American

Ar bi trat i ornpubhshesl matariadst iThved$ or eword to t he |
refers to the possibility of the parties solving the dispute amicably after the
arbitration has been commenced. Further, in earlier versions of its guide on drafting

ADR clausest he AAA offer-Bldda ombbaese iAwhbi ch envi
the arbitration awardbr a certain number of days to give the parties an opportunity

to negotiate a settl ement while the awar
sword of Damocles. This guide also rightly emphasized the cost advantages of
starting mediation procedures atnauch earlier stage of arbitration proceedings.

However, the current version of the AAA's Guide has dropped this fé&tamed the

| CC has never offered model-fcrauo¥scbemps:«

*42|bid, p. 164.

*3Hunter, Integrated Disputes, supra né@é, p. 472.

44 AAA Drafting Dispute Resolution ClausésA Practical GuideglJanuary 2004). Also available online
at <www.adr.org>.

%5 Hunter, Integrated Disputes, supra né@8, pp. 472473.
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Under the2011 HongKong Arbitration Ordnance, a member of an arbitral tribunal

is permitted to serve as a mediator after arbitration proceedings have begun, provided

that all parties give their written consent. The Ordinance provides that, in these
circumstances, the proceedings are to be dtayafford the mediation the maximum

chance of succe$salthough if the mediation fails, the arbitratmediator is required

to disclose to all parties any confidential information obtained during the mediation
which he considersbtorhée pPmateedahgso the

The arbitrator's interactive approach as a formula to overcome the possible clash of

legal cultures shows that the initial dogmatic rejection of the combination of
arbitration with an eventual mediation or conciliation is not corespecially parties

express thidy mutual agreemetf. Commentators on arbitration in Germany argue

that there is no need for a new system of mediation, but just a recognition that
medi ation is one of the funct trabomsndo f t he

medi ation form a sVyhthesis not an antithe:

In order to decrease this clash of legal cultuPesf. Lew proposes that inspiration to

reeval uate the arbitratordés role can be t
Singapore Internationahrbitration Act 2002. He proposes that with the written

consent of both parties to the mediator acting as arbitrator should be obtained at the
outset, perhaps at the preparatory conference. As a precautionary measure, such
consent should be recorded i thninutes of the hearing or as standardized wording

in a separate procedural protocol, to the effect that the mediation should not give
reason to challenge the tribunal on the grounds of lack of impartfality

C-4) Expert Determination

*®geethe commentsdfustin DdAgostino, Si moRinclGhapman and Ul a
www.kluwerarbitration.com

47 Cremades, Interactive Arbitration, supra noi®,%. 165.

K] aus Peter Berger: fAlntegration of Mediation EI e
Al ntuitived Mediati on b int 2008tIssue3,p. B8DB (bldreinafterb i t r at or s
Berger, Mediation).

49 ew, Conciliation, supra note 512, p. 4d®e effect of such a waiver under English law is uncertain,

though, particularly given the mandatory effect of Sects. 24 and 33 of the Adbitratt 1996.
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Expert determinatin can be a very efficient and time effective way to solve a
conflict about a factual issue, such as valuation, the examination of financial
statements whether a materidivarse change has occurred, @ndyeneral, on issues
where a state court or an #ral tribunal would also have to rely on an exp@rt

In many M&A transactions the appointed experts are chartered accountants or
professionals with a technical, environmental, financial, or construction background.

Among the said nobinding alternaties, the retention of a neutral expert (an
established O06bi g si x (racésedincrosstoidar gnergeri r m) I
transaction$™. The issues typically subject to expert determination relate to
valuation matters, such as determining the net eqfittye target company as a basis

for calculating the purchase pricer t he companyds future ear .
EBIT or EBITDA guarantees or earn out claides

Unless otherwise agreed by the parties, experts have the power to make binding
deterninations regarding a particular fatt However, as a rule, expert
determinations do not result in an enforceable decision, in contrast to the situation

with an arbitration award”.

Expert determination is intended to be a mechanism independent and dietimct

the general arbitration mechanism. This is reflecteM&A contractsin practice
where as a rulexpert determination clauses are embedded in the price adjustment
provisions. By contrast, arbitration clausae typically found at the end of the
contract. It is interestingand even surprisingo note that M&A contracts rarely
provide any specific language as to the demarcation of the two proceedings from

each other. In most cases, they simply stand parallel. However, arbitral practice

*0gee Anke SesslérCorina Leimert, The Role of Expert Determination in Mergers and Acquisitions
under German Law, Arb. Int., 2004, Issue 2, p. 151.

*!gee the ICC Case No: 5418.

®2Klaus Sachs, The Interaction Between Expert Determinatiomesittation, in ASA Special Series

No. 24, 2005, p. 235 (hereinafter Sachs, ASA Special Series No. 24, 2005).

335egesser, supra note 54, p. 32. This is in conrast to determinations made by experts appointed by a
tribunal or a court which are not binding.

*4For Swiss law see decision of the Swiss Federal Tribunal 117 la 365 quoted in Segesser ibid, p. 32
and Poudret, Besson, supra note 55, para. 15.
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shows both lat the demarcation of the two mechanisms from each,athdrthe

interaction between theris not always easy’.

Nevertheless, as a starting point, it is generally held both in civil and common law
jurisdictions thatn arbitral tribunal or state couaicks jurisdictionto the extenthat

a matter has been contractualgferred to expert determinatibh Under German

and Swiss | aw, this effect iIis referred
exclusion of competence is reciprocal between the mwechanisms. Hence, if a
party were to start arbitration proceedings, introducing a claim the factual basis of
which, pursuant to the contract, is subject to the expert determingdtioexample,

by claiming a reduction from the purchase price on tbergt of an alleged shortfall

in the target ) suohprequegtdos arbitratibn wewjduhave jo be

dismissed as premattiré

The author believediat the parallelism between different ADRcluding the expert
determination and arbitration &question of binding or nepinding effect of these

ADR mechanisms. In that casgraftingin such clauses is a key issue in order to
precise the demarcation between ADR and arbitration. Quite often such clauses are
relatively short and simply state thiétthe parties fail to agree offor instance a
valuation issue, then this matter shall be referred for determination by a neutral
expert whose decision shall be final and binding on the parties. As a rule, expert
determination clauses further state tleguired qualifications of the expgemr.g.
neutrality, specific knowow, and provide- similar to arbitration clauses that

failing an agreement between the parties on the neutral expert to be appointed, such
expert shall be nominated by an appointingharity, so that one party cannot
prevent the proceedings from taking place. Howewveany clauses are more
elaborate defining the powers of the expert and the proceedings to be followed in
detaif*®

> gachs, Asa Special Series No. 24, 2005, supra B&{g5236.

*®Borowsky, Das Schiedsgutachten im Comrhamw, 1998, p. 191 quoted in Sachs, ibid, p. 236,
footnote 6.

" 3achs, ibid., p.236.

8 |bid, pp. 236237.
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On the other handhere are cases in which it is gtiesable whether a clause
providing for expert determination must in reality be interpreted as an arbitration
clause. Thus, in Baulderstone Hornibrook Engineering Pty Ltd v. Kayah Holdings
Pty Ltd, despite the clear wording that thecatled referee shadict as an expert and

not as an arbitrator, the Supreme Court of Western Australia found that because the
referee was entrusted to decide any dispute arising out of the contract, the clause
operated fAto oust the juri sd~cognizégdb.ndo and
Certainly, this is a rather extreme case which probably occurs in the context of

M&A contracts where the scope of the expert determination, as a rule, does not
encompass any disputes between the parties, but is limited to specificoraluati
issues. Nevertheless, even in M&A contracts, the question sometimes arises whether
the parties agreed on an expert determination or on arbitral proceeding. In most
jurisdictions, the terminology used by the parties is not ultimately decisive. Rather
one has to examine the true intention of the parties: Did they want the expert, or the
referee, to decide on a specific question of fact; or did they intend that such third
party be authorized to decide any disputes between them as &%hole

C-4-1) Problemslinvolving Expert Determination

In arbitration practice, parallelism between the expert determination or other ADR
mechanisms and the arbitration mechanitan creates problesl Mr. Sachgyives
examplesfrom practice for expert determinatiomhich are undoubtedly valid for
other ADR mechanisms as wéft

*%See R.H.B. Pringle, Agreements to Submit Disputes in the Construction Industry for Expert

Determination, The Int. Const. Law Rev., 1999, p. 620.d&ese in the contrct between the parties was

as follows:fi | f a nvy isdsiowt pf this Agreament, the Parties shall in the first instance attempt to

resolve such dispute by mutual consultation between the Chief Executive Officers of the Pardieg, and

party may at any time serve a notice on the other Party requesting such consultation and stating the

nature of the dispute. .....The Referee who has been agred upon or appointed shall act as an expert and

not as an arbitratoro.

*035achs, ASA Special 8es No.24, 2005, supra not8% p. 238. For German Law see German Federal

Supreme Court BGHZ 6, p. 338; regarding Italian Law see Hartl, Das Schiedsgutachten im italienischen

Recht, 1993, p. 92 et seq. Borowsky, supra note 532, p. 73 regarding Engligind.@. 139 et seq.
regarding US | aw; for Swiss | aw see Blessing in: H
1st Ed., 1996, Einleitung zum Zw°l ften Kapitel, no
2005, supra note3s, p. 238, fotnote 9.

%% Sachs, ibid.

185



In the first example the parties agremtEBITDA guarante®? which provided for
termsas to how to evaluate the EBITDA. A dispute arose as to proper meaning of an
accounting term usedThe question caenup whether an expert was empowered to
decide on the correct interpretation of the contract term andheas task which the
expert was empowered to fulfil in the context of his evaluation of the EBJTIDA

was this a legal matter to be decided by thbitaal tribunal? If thiswas a legal

matter, howwould the two proceedings interatt?

In another example dispute on the correct Net Equity of the sold compasylted

in expert determination proceedindt lasted for one year and half, and at the &

buyer commenced arbitration to challenge the result of the expert determination on
the ground that it had not been heard sufficiently and that the result was materially
wrong. What rules of procedure apply to an expert determination proceeding? Is an
expert determination result final and binding even though it is materially wrong? Can

it be challenged on the ground that procedural rights have been violated? What
happens if the challenge is successfifl?

In the last exampleat was agreedhe Buyer ofthe Company was to prepare and

submit to the Seller the Closing Date Accounts within 180 days after the closing. For
various reasons this did not happen in time. Therefore, the Seller, who still had
access to the sold Company, arranged for the ClosingAzateunts to be prepared

and claimed them to be the ones foreseen in the expert determination clause. The
Buyer rejected those Accounts on the ground that he had not prepared them and
prepared and submitted his @vwAccounts, but long after thHapse of thel80 day

period. There was a disagreement between the parties as to the correct Net Equity
value. Neither of the two Accounts fulfilled the formal prerequisites for the expert
determination proceedingstheSel | er 6s Accounts hakeing not
Buyer, andtheBuyer 6s Accounts having not been s
Whatmusthappen in such a situation? Can the

replacing the Accounts required under the contract? Can thertedgtermination

%2 This provisionusually provide that a contractually defined portion of the purchase price will be
determined by such future data, using agstablished formula, respectively multiplisee Part |,
Chapter 3, p. 98 et seq.

*3g5gchs, ASA Special Series No. 24, 2005, supra nb8 5. 238.

5 |bid, pp. 238239.
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clause work o this basis? Qrshall the case be submitted first to the arbitral tribunal
in order to decide which Accounts are relevant and if neither of them are relevant, to
decide the correct Net Equity itself, with the help of a tribwapgointed expert?

Following this, confusion can arise when separate documents in a single transaction
make reference to both expert determinations and arbitration without clarifying their
relationship. Such a situation can occur, for example, in a transaction implemented
by morethan one agreement, in which the parties provide for one typkspfite
resolutionmechanism (such as appraisal or ruling by accountants on balance sheet
adjustments) in one agreemeand for a different type (typically arbitration) in
another related @amment. If a dispute arises, one party may claim that it is a balance
sheet adjustment to be determined by an accountant, while the other may say that the
dispute arises out of or is related to a transaction document containing an arbitration
clause. Is tht for arbitrators to determine? For a ctUR If the parties address both

is it possible to declare fAlis pendenso?
C-4-2) Solutions proposed

Referring to the previous chapterapplying to the consent of the partiés
recommended When analysing the iges raised by these case examples, it is
important to understand that the concept of expert determination and the scope of
these ADR mechanisms are contractual. Most jurisdictions concur that arbitration
laws do not applyto expert determination proceedisg Ths has important
consequencesheére are no binding procedural ryldkere is no court support
available regarding procedural incidences, e.g., making a challenge against an
expert; and most importantly, the result of the expert determination céenot

enforced®”.

Therefore it is essential to focus to the intent of the parties in stead of apiolying
court interventionin sodoing it is important to focus firsbn the draft of the clause

and discuss the scope ofBut theissuearises as twheher the expert may interpret

%5 |bid, p. 239.
% Carter, Part |, supra not®@ p. 455.
7 sachs, ASA Special Series No. 24, 2005, supra rigep5 239.
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the contracgtor whether this is the exclusive task of the arbitral tribunal of the court.

Under French lawsuchexpert interprettionis not permissible due to the particular
concept of the @Amand a titonarvew af Bremohuawpthe Under
correct interpretation o&n accounting termn question for example could not be

left to anexpert, but would have to baeliberated orby a judge or arbitrator.

However theParis Court of Appeal, in a decision, rejectechallenge based on the
ground that the powers of the expert I nc
meaning of those contract provisions that relate to his thsis he can fulfil the

same. The interpretation related to a technical issue ancher$are still within the

competence of the exp&tt

Under Germarf® and English Law/® the expert may be authorised to decide
preliminary questions of law and to interpret the contract where necebsaiy is
held, at least under German law ttgich athority must be granted expres¥fy By
contrast, under the laws of most US stathe interpretation of the contract is a
questim of law exclusively reserved fene court or the arbitral triburraf.

Whether or not the expert should be given the authfor contractial interpretation

can only be answered with due regard to the circumstances of the case. In the case
mentioned above where a specific accounting term was in dispute, the economic
impact of the correct meaning amounted to more than 20Comiltiuro. For that
reason, the parties both preferred to submit this interpretation issue to the tribunal
first, before calling the expert to procewdth the value determination. Buthere

may be other cases where it would be in the interest of allafiegto give the

expert such authority, for example to deciddlminterpretation of issue®lating to

technicaltermsfili ng in the specific field>of the

*8Cour doAppel de Parrs’t28uma7Clsambeenbre. 2B04aquot
244,

%9 German Federal Supreme Court BGHZ 48, 25 (30 et seq.); Heinrichs in Palandt, BGB, 63rd Ed.,

2004, A317 no.6 with further references.

>°Borowsky, supra notesd, p. 189.

"1 RaeschkeKessler, Die desthe Rechtsprechung zur Schiedsgerichtsbarkeit von 1989 und die neuere
Recht sprechung zu Schiedsgutachten, in: Jahrbuch f
1989, p. 213 quoted in Sachs, ASA Special Series No. 24, 2005, supra note 528fqmtAdee 42.

"2Borowsky, supra note5s, p. 189.

*3achs, ASA Special Series No. 24, 2005, supra riie . 244.
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D) The problem of Confidentiality in Multi -Tiered Dispute Restution

Processes

Amongthe main disadvantagef multi-step proceedings confidentiality. As Prof.

Boo mentions, in a muHiered dispute resolution process, confidentiality issues
become even more complex with a seamless-flomugh from a mediat@'non
adjudicatory role to that of an arbitrator. While in mediation mode, the concern is

often centred on the parties' possible use or misuse of information obtained in the
mediation for other purposes. In a nuiéred process, the additional concermldo

well be the statef-mind which one, in particular the mediatornedarbitrator
(permissible in some jurisdictions, such as Singapore and China), may have in the
metamorphosis from a neadjudicatory role to an adjudicatory one. The idea of
erasing hings from one's mind, what was said, offedeven simply suggested, is

indeed an artificiabne. Unlike a computer one coul d not simply
key or fAempty trash cano. For this reason

provisior? "

Where confidential information is obtained by an arbitrator or umpire from a party
to the arbitral proceedings during conciliation proceedingsd those proceedings
terminate without the parties reaching agreement in settlement of their dispute, the
arbitrator or umpire shall before resuming the arbitral proceedings disclose to all
other parties to the arbitral proceedings as much of that information as he considers
material to the arbitral proceedings.

Parties can disclose sensitive business infaomatr say things that might constitute
an admission in a litigation context only if they believe that those statements cannot
be repeated. This is a fundamental advantage of many alternative dispute resolution
processes, including conciliatidR As Profesor Peter Robinson puts it, strict
confidentiality has the effect of transforming a mediated settlement agreement into a

Asuper ,berauseroace executed, it becomes impossible to challenge and is

*"*Boo, supra note%l, p. 528.
5 Carter, Part Il, supra not®% p. 484.
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open to abusé®. Abusive negotiation tacticsuch & fraud or coercigncould be

masked by a right of confidentialfty/.

On the other handhe new Hong Kong Ordinance expressly prohibits parties from
disclosing any information relating to the arbitral proceedings or the award, subject
to the usual excepmtns regarding disclosure to professional advisors or disclosure
required by law. In addition, and marking another significant change from the
previous regime, the default position under the new Ordinance is that court
proceedings relating to arbitrationeato be conducted in closed court. Parties with
arbitrations seated in Hong Kong can therefore assume that duties of confidentiality
will bind their proceedings without the need for any additional drafting in this
regard’®

In the United States, mediatiaonfidentiality is protected on principles derived

from evidentiary privileges, such as the privilege for communications between client

and attorney and the privilege protecting settlement negotiations from disclosure in
litigation®’®. This approach to comfentiality was not accepted in the UNCITRAL

Model Law on International Commercial Conciliation. Instead, the drafters sought to
establish a unique regime designed specifically for conciliation, including a list of

matters as to which parties may not refesubsequent proceedingsd exceptions

to the confidentiality principle for Areqg

i mpl ementation or enforc®ment of a settl er

Among thearbitration institutionssome (e.g., ICC, LCIA) recognizexgressly that
confidentiality has vague butil e f i ned outer | i mits, noting
by | aw. o6 Others (e.g., AAA, UNCI TRAL) say

thus are entirely a matter of national law and presumably would include, for

°’® peter Rbinson,Centuries of Contract Commoral Can't Be AIWrong: Why the UMA's Exception

to Mediation Confidentiality in Enforcement Proceedings Should Be Embraced and Brgaldbisg.

Res.,2003 p. 135 at p. 164.

"’ Carter, Part Il, supra not®% p. 485.

"8 For the description of the new ordinarss=www.kluwerarbitration.com

®See National Conference of Commissioners on Unifc
Prefatory Note and Commentso (hereinafter, UMA Rep
http://www.law.upenredu/bll/ulc/mediat/2003finaldraft.ntm; Eric van GINKEdge supra note9s.

80 Carter, Part Il, supra not®% p.486.
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example, any requirements that publicly traded corporations make public filings of

certain types disclosing financially significant developm®&hts

This author agreesith Mr. Carter that with respect to confidentiality, drafters must
consider the extertb which they will seek to address this separately in clauses or
agreements, as opposed to invoking standard conciliation rules and/or relying on
statutory protections. States should decide whether and in what form to enact
legislation®,

E) Conclusion of Chapter 1V

Review of the major Alternative Dispute Resolution mechanisms most commonly
employed in M&A transactions has showhat the methods offer qualities of
flexibility and dynamismthat can result in quick and cost effective resuitdich

have proed popular in commercial practice. Variation in practice also exists
concerning conciliation, mediation, mado and expert determination across
different jurisdictions, but core elements of these procedures prove somewhat

consistent.

It has also been @abrved thatthe solution of multistep dispute resolution
proceedings have many problems like enforceability, binding otbimading effect
and confidentiality Analysis focused on muistep processes whet@o or more
ADR mechanismsarein placewith amitration but the limitation of eacmechanism

has not been established.

To counteract the problem where the scope of application of the different methods is
not definedthere are many solutions proposed. One author has proposed that multi
tiered ADR ¢auses shoultbe sufficiently standardized by arbitration institutiofs

%81 |bid, p. 493.

°52|bid, p. 496.

83 Carter, Part |, supra not®@ p. 447. The author gives many examples of ADR models among
arbitrationinstitutionsbut finds not sufficiently standardized. In the same sense Mr. Sachs proposes that
to develop harmonized transnational rules for expert arbitration. The ICC Rules of Expertise in force as
from 1 January 2003 and the ICC rules for a#&tstrd Referee Procedure in force as from 1 January
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Court interventondur i ng t he fprocess Sso disgprb@Eosed whered
suitable and convenientiowever in any casgthe main issuevarrantingattention

will be, and must bgthe intent of the parties

One should bear in mindhat, unlike in the field of arbitration, there are no
harmonized rules regarding the proceedings, the power of the expert, and the
challenge of the expert determination proceeding8DR mechanismsTherefore

multi-step dispute resolution clauses should be carefully drafted, by clearly
demarcating ADR mechanisms and arbitration from each other, determining the
interaction between the two proceedingsd defining the precise task and the

powers of ADRmechanisms, the standards to be applied and the rules of due process
which shall govern the proceedingR. is important that a muHiered clause

precisely andc | early states the partiesd intent

arbitration shouldthe pevious ADR procedure addressed in the clause fail.

Where a clear multiered clause isot provided as shouldalso be the casdor
consolidation, the intervention by the courts or arbitration institutsinsuld be

limited. The author believes thdheiconsent 0 of the parties
indicator in clarifying the limits of each ADR mechanisand theirescalabn to

arbitration.

In proposing guidelines for multiered ADR disputes resolution clauses in M&A
transactions, it must be emphasisedtthgain any guidelines must respect the
consent of the parties. Therefore, where a precise clause is drafted, demarcating the
operation and interaction of the different ADR methods will funciad how the
process will escalate to arbitration, guidelimél not be needed to offer assistance

to the parties. Yet, such guidelines would determine where it would be appropriate
for parallel ADR mechanisms to operate concurrently to best serve the continuation
of the transactiortHowever,another issussthata n ADR mec hawheremds r e s
nonbinding can be challenged by an aggrieved party. Thus, guidetinss best

serve the intention of the part@sdherence to nebinding resolutions Any
guidelines proposed for ADR mechanisms must be wary not toastisd their

1990, constitute rules which could serve as examples for that purpose. However the author does not
forget to mention that this purposes have to be adapted to the special needs of M&A transactions.
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practicet o t he extent t Heaible nAtllDRisnagaecthdabedausens 6

of the varying practices seen across different jurisdictions which should be respected.
In the last and largest chaptefrthe thesisfocusis drawn furtheron the notion of

Acons eitwibbesibdgnh ow Aconsentodo can prevent
courts.
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CHAPTER V: ISSUES OF CONSENT IN M&A ARBITRATION

A) Introduction

Consent is the foundation of arbitration, and in generaluat ©r an arbitral tribunal

will refuse to treat a person or entity as a party to the contacit least to the
arbitration clause if it has not expressly or implicitly consented®# ©onsentin

mosti but not alli cases will be expressed by thgr&tureor by conductof the

person or entity concerned on a contractual documentoBuhe other hand, as will

be sea below, it is possible to become party to a contract without having signed the
instrumentim and, on the contrary, the fact that a pdras affixed its signature on

the contract does not necessarily mean that it has consented to become a party to the
agreement-.

It is not always proper to equate the right and duty to arbitrate with the notion of
consent to arbitration. Although apadts parti ci pation in arbi
often be based on (at least presumed) consent, it is not always the case.

Consent does not usually raise any difficutyh e r e i n  e¢raserite twat her 6 s
parties agree in writing to arbitrate their dispudesl where, whea dispute arises,
the procedure is initiated by one party against the ofherluding the case where
arbitration is imposed by Iaf or where consent is adhesi¥e the question whether

one or several parties to the arbitration have conddntéhe arbitral process comes

*84For an eample of a very strict approach to consent by an arbitral tribunal (sitting in Geneva) which
had to decide whether it had jurisdiction over three-signatories respondents (two presidents of the
joint venture company set up by claimant and the firstorspnt and an individual who had bought
shares of this companygeelCC award in case no. 5281 of 1989 3A Bull.313 (1989)yuoted in
Hanotiau, Complex Arbitrationsupra note 49. 32, footnote 90.

%% |bid, pp. 3233.

¢ The law may impose arbitratidar a category of disputes. For instance the Finnish Companies Act
imposes arbitration with respect to redemption of shares in mergers and takeovers resulting in a
shareholding exceeding 90% of shares and votes quoted in Hanotiau, Freshfields Lecauretsupb,

p. 539, footnote 2.

*%7|n some cases, the arbitration agreement is excluded from negotiations. For example, from the
moment you adhere to the New York Stock Exchange, you agree to arbitration, whether you like it or
not, for the resolution oflledisputes that you may later have with other members of the -&edhkange,
ibid, footnote 3.
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to the forefront each time objections are raised over the jurisdiction of the arbitral

tribunal with respect to one or several of the parties to the arbitral ptcess

The party defendg these objections, especially in M&#rbitration, tresto justify
its position by invoking mechanisms of assignment and succe3sierefore after
analysing the identification of consent in M&A arbitrations, these mechanisms also

will be analysed in this chapter.

Further tothe working lypothesis, this chapter addresses the question of how the
transitory definition of consent significantly effects the M&A arbitration. Analysis
will broach the other questions addressed in previous chapters within the context of
consent. In addition to conmenting onthe stag¢ of existing rules, guideles would be
suggested to fulfilshortcomings. Therefore it is necessary to focus on the

identification of consent from the chapieputset.

B) Identifying Consent in M&A Arbitration

Consent in internationatommercial transactions is usually evidenced by written
instruments, typically with the execution of a formal contract by a corporate officer's
signaturé®. Recurrent issues relating to the parties' consent inctheefactual
proof of consent, issues ahplied or tacit consent, the treatment of competing forms
or proposals exchanged by the parties, the consequences ofgradidyl arbitration
provisions (such as internaligconsistent, indefinite or vague arbitration clauses,
Aopti onal 0 uses, bdatisesawith dneorrect | dasignations of arbitral

institutions or rules), duresand the effects of lack of noti?8

It is also important to distinguish betwe:¢
to arbitration agreements under many inteoral conventions and national

arbitration statutesnd the question whether a party hasseoited to an arbitration
agreement . It i's possible for applicable

(e.g, there is an exchange of letters or telegrams, signed by the parties), but for the

*88 Hanotiau, Freshfields Lecture, supra no#,1.540.
*9Born, Int. Comm. Arb., supra note 52, p. 640.
*9bid, p. 641.
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extant documents to fail substantively to establish thistence of an arbitration
agreement as a substantive matteg,(there is no arbitration clause contained in the
writing(s), the putative arbitration clause is defective, or the parties have not in fact
consented to the proposed clad¥e)Conversely, itis also entirely possible for
parties to have undeniably consented to arbitratiewy, (as evidenced by an
unequivocal, undisputed oral agreement), but for their agreement to fail to satisfy
applicable form requirements. In order to establish a validratibn agreement,

both applicable form requirements and substantive consent requirements must be

satisfied®?,

However, while it may be incorrect to argue that consent to arbitrate can only be

proved by signature or an agreement in writing, it is equiadigrrect to suggest that

consent to arbitration agreements can be presumed or ascertained more easily than
consent to any other predural or substantive agreemeatsuggestion occasionally

adopted by tribunals and national cotitis Therefore, the ass@m of implied

consent requires the application of specific principles and techniques of
interpretation which mu s t reveal t he Al n

certainty rather than probability*

Nonetheless, putting aside form requirements, settled that a party's consent to an
arbitration agreement or a written instrument containing an arbitration clause can be
expressed as a substantive matter by means other than a signature. Numerous arbitral

awards and national court decisions have esgly declared thig.

*Bothell v. Hitachi Zosen Corp97 F.$ipp.2d 1048,10553 ( W. D. Wash. 2000) (Ai n
documents, where the words used to refer to a proposed arbitration agreement are so vague as to be
meaningless and no further explanation is provided, either by attachment, discussion, or otherwise, t

totality of the documents exchanged between the parties does not constitatta d éar bi trati on
agreemend )See als@. van den BergThe New YorkConvention1 77 (1981) (Athe form ¢
arbitration agreement does not concern questions concerafogiiatiord ) quoted in Born, i
footnote 433.

*92bid p. 644.

93 Brekoulakis, supra note, 56, para. 1.73. The author gives the example of the case Fluehmann v
Associates Financial Services 2002 Wase héul5est4 ( D Ma
arbitration provision is ostensibly broad, coverin
Loan Agreement. When confronted with such broad language, courts presume the validity of the
agreement to arbitrate (...) andgenersl f i nad t hat similarly broad arbit
di sputeso arising under -sigmaorydhebasdmassumptophere,y even t
therefore, is that the Arbitration Agreement <casts
% |pid.

*%Born, Int. Comm. Arb., supra note 52, p. 66&eFisser vnt. Bank 282 F.2d 231, 233 (2d Cir.

1960);Interocean Shipping Co. v. Nat'l Shipping and Trading Gd&@3 F.2d 527, 539 (2d Cir. 1975)
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When determining whether or not the parties actually agreed to submit their disputes
to arbitration, arbitrators and the courts apply various principles of interpretation. In
the light of these principles, they establish the degfeeertainty required for the

parties' consent to be effective as well as the scope of that cBhsent

I n order to determine the existence of t
recourse to the general principles of contractual interpretafiqeg. the principle

of interpretation in good faittandthe principle of effective interpretation prove most

valuable with respect to pathological clauses, i.e. incomplete, defective or
contradictory clausé¥. In the exercise of contract interpretation, thimciple of in

favorem validitaticannot apply’®.

Int h e a wginlblg ntérgretation of the arbitration clauses and/or arbitration
agreements in M&A transactions should be related to the nature of the transaction.
During the M&A transactions therare many different issues which should be
considered. Chaptefhree analysé the problem of parallel proceedings and the
problem of consolidation. During this analysis it has been remarked that the consent
should not be seen only as a condition for aabdn or courtsbut also interpreted

from the view of what is covered ,th¢y t he p:

(A[ T] he mere fact t hat agregmantdosgs natinehn timabittcansot bg heldan ar b
bound by it. Ordinary cont r aloteDifardiDapd Stardslecs 186 et er mi n
S.W.3d 514, 515 (Tex. 2008)yalkinshaw v. Dinif2000] 2 All E.R. (Comm.) 237 (Q.B.) (arbitration

clause for Contracts Resolution Board established by Formula One Racing was binding even though not

signed by all membersjayaar Impex Ltd v. Toaken Group L[4®96] 2 Lloyd's Rep. 437 (Q.B.see

alsoBaker v. Yorkshire Ins. CA.892] 1 Q.B. 144 (DivisionaCourt) (citing principle that an agreement

in writing is binding whether or not the parties h
be established from the surrounding circumstandesigment of 29 September 20@001 Zeitschrift

f ¢Sport und Recht 247 (Hanseatisches Oberlandesgericht Hamburg) (arbitration clause contained in the
charter of an associationetnot to be signed by members) quoted in Born, ibid.

*% Fouchard, Gaillard, Goldman, supra note 49, para. 472.

97 Abdulla Z., TheArbitration Agreement in Kaufmaniohler G., Stucki B., International Arbitration

in Switzerland, A Handbook for Practitioners, 2004, The Hague, Kluwer Law International, p. 18.

*%bid, p. 19 quoted also in the unpublished PhD thesis of A. M. Steingfudé¢o t i on, Nat ure an

Extent of Consent in International Arbitrationo, C
*9gee Fouchard, Gaillard, Goldman, supra®dt® para 477 et seq, referring
interpretation ilks gtowde dtad llhidos h wthh &€ ha stereal i ntenti
effective interpretationod, favouring the interpret
interpretation preventing t he c fistarpseatiohcotran bei ng ef
proferentemd establishing the presumption that an

drafted the clause in dispute quoted in Brekoulakis supra note 56, p. 16, footnote 41.
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author believest h a t the nNneffective interpretation
transactions will be accomplished only when thierpretation has been done not

only with the fAexpress consento but al so
common intention of the parties in conformity with the facts of the M&A transaction.

B-1) Incorporation by Reference

International contrets frequently seek to incorporate arbitration agreements or rules
from other instruments. In some cases, an agreement will incorporate an arbitration
clausefrom another contract. In othean arbitration agreement may be incorporated
from trade associain rules, general terms and conditions, or otheraguotractual
sources. Provisions incorporating arbitration clauses from other instruments give rise
to issues of both formal and substantive valfifty For the most part, the
incorporation of an arbitraih agreement should present few difficulties with regard

to formal validity®’, and the real issues will concern consent and substantive

validity®®?

On the other hand, when contracts are concluded by reference to general conditions,
the arbitration clause ay not have been the object of specific attention by the
parties, since the general conditions or any other document containing the arbitration
clause may not be attached to the contract #&efurthermore, the parties may also
conclude a contract withoueference to an arbitration claydmut in a series of
contracts which include an arbitration agreerfféntMoreover, when a contract
containing the arbitration clause is signed by only one pdarty widely accepted

9% A, SamuelJurisdictional Problems international Commercial Arbitration A Study of Belgian,

Dutch, English, French, Swedish, Swiss, U.S. and West German Law, Publications of the Swiss Institute

of Comparative Law]1989 p. 87(ncorporation raises issues of both form and consent).

81 UNCITRAL Model Law, Art. 7(2); A. Samuelbid p.88( fii f, as a matter of the
arbitral c¢clause is deemed to be included in the co
contractd and t hat ilg2);sTuch V. OceanErmighters, 1,td006LAS. Dit.f v Ar t i c
LEXI'S 16174 (E.D. La. 2006) (fiagreements that inco
satisfy the agr ee me stbny Braok MarinetTrianspg CorpevqWilicd®36 e nt o ) ;
913180 (E.D.N.Y. 1996).

€92Born, Int. Comm. Arb., supra note 52, p. 695,

3L ew, Mistelis,3Kare®#9., supra note 3

%% |bid.
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that the written consent of the othgarty contained in a different document does not

have to be signé&tf.

In substance, incorporation by reference concerns the issue of whether an arbitration
clause contained in general or standard conditions or in a document or contract
(between the sanparties or not) other than the main contract concluded between the
original parties binds the latter or third parties or permits bringing all the parties to
these agreements to the same arbitral proce®ding

Such incorporation by reference seems to beeigdlly admitted by statute or case

law in Western European countries. The requirement that an arbitration clause be in
writing, whether by effect of a local statute or by application of Article 1.2 of the
New York Convention has been recently interpradbgdmost courts, including in
Switzerland, in a more relaxed fashion. The issue has becatimer whether the

party against whom the clause is invoked was aware of the incorporation of the
related conditions or documents containing the clause in the draggreement and

had a real opportunity to knowf their contenf®”. When deciding the issue, the
courts take into consideration various elemesush aswhether the parties are both
professionals, whether the contract is an isolated @neshether theravas an on

going relationship between the parties, and whether the clause accords or not with
trade usagé®.

%% |hid, 7-28.

6% Hanotiau, Complex Arbitrations, supra note 49, para. 57, Fouchard, Gaillard, Goldman, supra note 49,

para. 91.0n this issue, generally, see also Bruno Opfeté, c |l ause ar bi,19906Rve par r ®
Arb, pp.551, 557; Claude Reymond,a c | ause ar bi t ResueiedespleavauxrS@dse®r e n c e ,
sur | 6arbitrage jJeanferransPoddethal ¢l 4084, apbi Bbale par
la Convention de New York et I'art. 6 du Concordat sur l'arbitragemc uei | des Tr avaux Of
Guy Flattet1985 p. 523 Lucius HuberAr bi t r at i on Cl| a uASA SpacialySeriedof er enc e,
8, The Arbitration Agreemerit Its Multifold Critical Aspects, 1994, p. 7&laus Peter Berger,

International Economic Arbitration, 1993, p19et seq. Xavier BoucobzalLa clause compromissoire

par r ®f ®rence en mati r enajRea Arb.j199,99® commer ci al i n
97 Seefor example ICC award in case no. 7804 of 1995, unpublished (Zurich, Swiss law), cited by Train,
supranote505 paral42 andRichard Bothellv. Hitachi Zosensee supra note58 quoted also in

Hanotiau, Complex Arbitr&ins,supra note 4%potnote 77.

6% Hanotiau, ibid, para. 58; V. Van Hout@pnsent to Arbitration Through Agreement to Printed

Contracts: The Continental ExperiencE6Arb.Int. 14 (2000) ; M. de , RReitss®son an
Developments in Arbitratiom Civil Law Countries, 1998t. A.L.R 150, at 152.
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In the United States, there is case law on thiseisg¢hen a contract containing an
arbitration clause is incorporated by reference into a completely separate agreement,
which does not contain an arbitration clause, a-signatory to the former
agreement, A, may nevertheless be required to arbiifaelispute arises under the

latter agreemefit’ which A has signéd®

Where the consent of both parties to the arbitration clause was clear, in spite of the
nonfulfilment of formal requirements, courts have also resorted to considerations of

good faith and stoppel to uphold the arbitration agreenfieht

B-2) Consent toan Underlying a Contract Typically Constitutes Consent toan

Arbitration Agreement

The essential issue in determining the existence of an arbitration agreement is
whether the parties have samted tdhat agreement (to arbitrate), as distinguished
from having consented to the underlying contract. At least in principle, and also often
in practice, it is entirely possible for a party to have consented to one of these
agreements, but not the etf>. There are numerous instances where this conclusion

has been reachd.

Nonetheless, in many cases, the only evidence of consent to an arbitration agreement
will be a party's consent to the underlying contract, with no separate indications of
consenta the arbitration clause specifically. In these cases, there will ordinarily be
no reason to distinguish between a party's consent to the underlying contract and the
arbitration clause. Nonetheless, there are important exceptions to these

generalizatiors”,

%9 Carolyn Lamm and Jocelyn Aqua, Defining The Parwho is a Proper Party in An International
Arbitration before the American Arbitration Association?, 20@2A.L.R, p. 87.

1%Hanotiau, Complex Aitrations, supra note 49, para. 59.

'L ew, Mistelis,33Kare®Bd., supra note 3

®12Born, Int. Comm. Arb., supra not@ 5. 661;Samuelsupranot®01, p.1 74 (fAit can happen
during contractual negotiations, the arbitral clause is uneqaliycaccepted by both parties and then a
dispute arises as to whether agreement was ever reached over the substantive contract. In such a
situation, it is submitted that the dispute concerned should be referred to arbitration for both theoretical
and pradt ¢ a | reasons. 0) .

®13Born, ibid.

14 |bid, p. 662.
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The autonomy of the arbitration agreement from the main contract is a legal concept,
not a factual determination. Thus, it does not mean that acceptance of the arbitration
agreement must be separate from that of the main contract. Neither does ihatean t
the arbitration agreement cannot follow the main contract where the latter is assigned
to a third part§™.

B-3) Consent to Underlying Contract Not Required for Consent to Arbitration

Agreement

Notwithstanding the foregoing, consent to the parti@sledying contract is not
necessarily required to establish consent to the associated agreement to arbitrate.
Although rare in practice, the separability presumption permits consent to and
formation of the agreement to arbitrate even without consent flrmaation of the
underlying contraét®

It is of course true that parties do not ordilyantend to agree only to an arbitration
clause in the abstract, but to reject or not conclude the underlying cBritfaather,
the arbitration clause has an ancillary o

to the underlying commercial contta This function argues, in general, against

zz Fouchard, Gaillard, Goldman, supra note 49, para. 408.

Ibid.
17 Segesser, supra noté,p. 35etseq( AiThe i ssue of the validity of an
agreement may arise if a dispute sthdfore the agreement is signed. If a party in bad faith aborts the
transaction and refuses to sign, can the other party rely on the arbitration clause which, in the opinion of
both parties, had been conclusively negotiated? Insofar as it is possibleddhabthe parties intended
to be bound by the concluded negotiations on the arbitration clause, even if a subsequent signing of the
agreement did not occur, there might be a case, depending on the substantive law applicable to the share
purchase agreemeito assume a valid arbitration agreement. In most cases, however, it might not be
easy to prove such an intent by the parties, and any lack of consent with regard to the main agreement
usually Il eads to the arbitrhiosserbar cGradedat sdnblehhyg
einer Schiedsvereinbarung vom Hauptvertrexd_aw of International Business and Dispute Settlement
in the 21st CenturyLiber Amicorum KadH e i n z B °607k ®4eti seq(Pe0ll); B. Berger & F.
Kellerhals,Internaionale und interne Schiedsgerichtsbarkeit in der Schwaia4 71 (2006) (Al n
violation of a duty occurs in a pntractual phaseqlpa in contrahendp one needs to note that an
arbitral tribunal, of course, can only assess such a claimsearaarbitration agreement existed in this
phase already or if such an agreement was concluded later on. Therefore, possible claimsdodzad on
incontrahende an oftenti mes onl yqubtedinBarm, bidpd662 footnste 5874 e c o u r t
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suggestions that parties concluded a separate arbitration agreement, while not

entering into an associated commercial conttict

Nonetheless, there will be instances in which the parties negotiate and agreébaip
terms of the arbitration clause, even though they do not agree upon the terms of the
underlying contraét®. There are also good reasons to conclude that, in international
commercial contexts, parties will wish their arbitration agreement to exist eve
without formation or validity of the underlying contrattprecisely to ensure a
neutral, expert procedure for resolving disputes about the formation of that contract.
Analytically, it is therefore essential to distinguish between the formation of the
underlying contract (and defects in that formation process) and the formation of the
separable arbitration agreement, and to carefully consider the evidence and parties'

likely intentions with regard to each agreeniéht

B-4) Consent on the related agreemest

Consent to arbitration may aldoe presentif a contract does not contain an
arbitration clause but forms part of a contractual network which includes an
arbitration agreement. This happens where parties enter into a framework agreement,
containing an ®pitration clause, governing their future relationship within which

they conclude a number of separate contf&cts

18 Born, bid p. 66 662.

619 SeeSphere Drake Ins. Ltd v. All Am. Ins. C256 F.3d 587,599 2 ( 7th Cir. 2001) (fi
agreed on nothing el se Hartervelowa GrainvGn.220 §.8deb44d55a (dth ar bi t r
Cir. 2000) nofafioa partyt tesunrewiel la tontractual arbitration clause by arguing that the

clause was part of a contract that is voidable. The party must show that the arbitration clause itself, which

is to say the parties' agreement to arbitrate any disputesh@eveontract that might arise, is vitiated by

fraud, or lack of OGolanEnveldpe Cap. v.loocal Nm.r438% €hicagnt . 0 ) ;

Graphic Commint.Union, 20 F.3d 750, 7585 (7th Cir. 1994) (despite apparent lack of meeting of
mindsonundéryi ng contract fithere was a meeting of the r
bet ween the partieso and fit he [RepulidoENicarlbgradv. agr eed t
Standard Fruit Cq.937 F.2d 469 (9th Cir. 1991)udgmenbdf 27 Sefember 1985, O.P.A.T.l. v. Larsen,

Inc. , No. L 8169, wunpublished, (Parledroidrancaisdel' appel )
I'arbitrage interne et international825 (2d ed. 1990) (finding arbitration agreement where various
provisionswereot ed as fAdraft, & b uAll-Uroo Foremm Thadg Assed. i on pr ovi s
Sojuznefteexport v. JOC Qil Lt8ward in USSR Chamber of Commerce and Industry(9 July 1984)

XVIII Y.B. Comm. Arb. 92, 9798 (1993)quoted also in Born, ibid, p. 663.

520Born, ibid.

2l ew, Mi stel i s,33HKara744lSeees, Cpur dlappeldaris, 313May 20QINI-KOD

sarl v Quralkali XXVI YBCA 1136 (2001) 1138: arbitration agreement in joint venture covers contracts
concluded between members in the implemesnadif the joint venture
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A seldomapplied, but potentially important, theory of meignatory status is that of
joint venture liability. Althogh not frequently invoked, some authorities have held
that one joint venture partner's commitment to arbitrate disputes related to the joint
venture binds other joint venture part?&tsSimilar results can be reached through

principles of oieasviapptoespinase¥me national

Provided that the circumstances reveal that the parties intended, at least implicitly, to
empower the arbitral tribunal to resolve all disputes arising out of a single group of
contracts, then the tribunal ah have jurisdiction to do so. The Paris Court of
Appeals reached this conclusion in the case of an employment contract annexed to a
protocol which had been signed during the sale of a company and which contained
an arbitration clau$&’. The FrenchCour e cassatioralso allowed an arbitration
clause to be extended from one contract to a second aimed at formalizing the existing

agreement between the partfés

The arbitration clause in the main contract may also extend to follow up or repeat
contracts corladed in close connection and in support of a main contract. This is

usually a question of interpretation; this may be the case if the subsequent

622 3ee, e.gltel Containerdnt. Corp. v. Atlanttrafik Express Service |tb88 WL 7562 (S.D.N.Y.

1988) (joint venture liability as basis for binding rsignatory to contractBasportes v. M/V Sol de

Copacabanab81 F.2d 12041208 (5th Cir. 1978)Hellenic Lines, Ltd v. Commodities Bagging &

Shipping, Process Supply Co., 6811 F.Supp. 665 (D.N.J. 1988jargate Indus., Inc. v. Samincorp.,

Inc., 582 F.Supp. 611 (S.D.N.Y. 1984).

62 SeeG. Born & P. Rutledgdnternational Civl Litigation in United States Courts91-92, 4th ed.

2007; 1 R. Casad & W. Richmaiyrisdiction in Civil ActionsA 4[1] (3d ed. 1998 & Supp. 2004).

Compare In re Merrill Lynch Trust Co., FSB 2007 WL 2404845, at *3 (Tex. S
conspiratorgonsent to accomplish an unlawful act, that does not mean that they impliedly consent to

each other's arbitration agreementso).

624 CA Paris, Feb. 28, 1992, Freyssinet International v. Rendeet,Arb. 1992, pp649, 650, and

observations by D. Cohen

2> Cass. comn., Mar. 5, 1991, Pepratx v. Fichou, Rev. At892,p6 6, 1st deci sion, and
note;RTD Com, 1992,p591, and observations byQ. Dubarry and E. LoquirSee alsdrib. conm.

Bobigny, Mar. 29, 1990, Sofremines v. SamieyRArb., 1992p.6 6, and L. Ayom,s' not e;
1992, p592, and observations by@.. Dubarry and E. Loquin; Cass. com
Transports de P®trole de | 'est saharien TRAPES v.
an arbitratiorclause in a contract to a dispute concerning the commercial paper issued under that contract

as a means of payment (1970 Bull. Civ. IV, No. 190). See also, in French domestic arbitration, Cass. 1e

civ., May 14, 1996, SigmCorp. v. TecnC i +Pldt,Rev Arb. 1997, p535, and the commentary by

Cohen,uoted in Fouchard, Gaillard, Goldmasypra note 8, para. 522.
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agreements amend or complete the main cofitffatiut not where the additional

contracts go beyond the implentation of the main contrat?.

In cases where each of the contracts with the same objective anstits own
arbitration clause,v&n where the parties have simply reiterated the same arbitration
clause in each contract, there may be difficulty. Shouldirgle tribunal be
constituted to resolve all disputes arising from the contractual ensemble, or should
there instead be a different arbitral tribunal for each contract? Once a dispute has
arisen, and in the absence of an agreement between the parties pairit, the
answer depends on the interpretation of the parties' intention at the outset. However,
it is generally legitimate to presume that by including identical arbitration clauses in
the various related contracts, the parties intended to subnentiie operation to a

single arbitral tribun&f®

The problem is aggravated where the arbitration clause differs from one contract to
another. This occurs quite often in practice, in spite of the resulting difficulties. In
order to avoid two or more tribafs reaching conflicting decisions, one might be
tempted to conclude that the better solution would be to appoint a single arbitral
tribunal, or to consolidate the two or more arbitrations. The difficulties liable to
occur in the event of two parallel araitions are illustrated in the situation where
one party refuses to fulfil its obligations under one contract on the grounds that its
co-contractor failed to fulfil its obligations under a second contract. In the absence of
an agreement between the patieeither the arbitral institution, nor the arbitral
tribunal constituted on the basis of one or other of the arbitration clauses, will be
entitled to resolve the whole dispute. Only where both arbitrations take place in a

jurisdiction in which the courtare entitled to consolidate related actions, such as the

626 Maxum Foundation, Inc v Salus Coif79 F 2d 974, 978 (4th Cir 198%art Enterprises Int, Inc v
Anhui Provincial Import & Export Corp888 F Sipp 587591, XXI Y. B. Comm. Arb.767 (1996)

(SDNY 1995).

"Lew, Mistel i s 333HKara®748. See also [CE easemo 8420, XX\B. Comm.Arb.

p. 328 (2000)pp. 338-340.

%28 See, for example, the award rendered in Geneva in ICC Case No.15889, (Contractoy.

Employers A & B, XV Y.B. CommArb. 74 (1990); 124 J.D.l. 1046 (1997), and observations by D.
Hascher; see also the award made in Paris in ICE Bas7184 (1994), ICC Bulletivol. 8, No. 2, at

63 (1997). On the other hand, whereghat contracts are entered into by one party and a series of other
parties, the claims brought by the latter between themselves cannot be considered as being covered by an
arbitration clause, absent specific circumstances showing that to be the trtieriragéthe partiesSee
Chamber of National and International Arbitration in Milan award of February 2, 1996, Pharmaceutical
Company v. Pharmaceutical Compakll Y.B. Comm Arb. 191 (1997).
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Netherlandsor where two proceedings refer to the same arbitration rules allowing
consolidatiofi*, will it be possible to avoid the difficulties associated with having
separate arbitral tribunals without further exploring the true intentions of the parties.
Otherwise, if an award were made on the babihe arbitration clause contained in

one contract, but concerned issues found in another contract, the decision of the
arbitral tribunal could be challenged on the basis that the tribunal ruled, at least in
part, in the absence of an arbitration agregmEor the same reasons, where a
contract containing a clause attributing jurisdiction to the courts is related to another
contract containing an arbitration clause, there can be no extension of the arbitration
clause to the first contract. Thus, an award made in 1983, ICC Case No. 4392, rightly
refused to extend the scope of an arbitration clause contained in heads of agreemen
to a related agreement, on the grounds that the related contract referred to general
conditions of sale which included a clause attributing jurisdiction to the courts. The
arbitral tribunal considered that, irrespective of any implied acceptance of the
conditions by the purchaser, the buyer's intention was clearly incompatible with the
extension of the arbitration agreement and had to be complied with. The reverse is
also true: the court with jurisdiction under the second contract would not be able to
rule on the obligations arising out of the first contract without violating the

arbitration clause contained in that first conft&ct
B-5) Defects of consent: Fraud (dol), mistake (erreur)

Conversely, the mere fact that a document is signed does not mgesgablish
valid consent by the putative signatory. In M&A arbitrations examples of dol arises
in the case of misrepresentatipngithheld information or wrong information

provided on material facts. Equally, if one party intentionally deceives therot

62 gee, for example, the possibility of consolidation afforiechses between the same parties by

Article 4(6) of the 1998 ICC Rules, prior to the signature or approval by the International Court of
Arbitration of the Terms of Reference. On the position under the previous ICC Rules, see the partial
award in Case Nd&719 (Geneva, 1994), Syrian party v. Two Italian companies, 121 J.D.I. 1071 (1994),
and observations by-J. Arnaldez and, on the issue generallgrdins and Schwartgupranote 138, at

62 et seqOn the consent given in advance, by adopting the LIRS, to allow one party to the

arbitration to join one or more third parties in the proceedings with the consent of such third parties but
not with the renewed consent of the other parties to the proceedings, see Article 22.1(h) of the 1998
LCIA Rules.

3% Fouchard, Gaillard, Goldmarsupra note @, para 521.
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regarding the nature of what he or she is signing, there is genavadlysenby the

latte3L,

The same objection arises in cases of mistake as to the nature of a dé€uinent
M&A transactionsexamplesof mistake arises very ofteas tothe value © the
company. As discussed during Chaplexo, the value of the business of the
company is one of the essential elements in purchase agredmshbuld be
indicated thatrecent ICC Cases No. 11961 and No. 12802 reviewedn order to

see how dol and istake have arisen in M&A Arbitration.

ICC Case No. 1196%3

The present case concerns the sale and purchase of the shares of a Luxembourg
insurance company operating under the European Union's Freaed®mvide
Services regime (FPS), the result of éh@ouncil directives (issued in 1979, 1990

and 1994) allowing insurance companies to offer their products in the European
Union forgoing authorizationn countries other than the country of their registered
office and settingup an establishment in thoseuntries. Following the introduction

of the FPS regime, several EU Member States took measures to prevent funds
flowing to offshore centers such as Luxembourg, where at the relevant time banking
secrecy was protecteadso in respect of insurance comparaed the proceeds of tax

evasion. France levied taxes on monies invested by French residents in insurance

31Born, Int. Comm. Arb. supra note 5. 665 See, e.gCancanon v. Smith Barney, Harris, Upham &

Co, 805 F.2d 998 (11th Cir. 1986) (fiwherfa mi srepre:
proposed contract occurs, assent to the contract i
N & D Fashions, Inc. v. DHJ Indus., In&48 F.2d 722 (8th Cir. 1976) (buyer bound by arbitration

clause absent fraud, misrepresentatioremeit in execution of acknowledgemenhiynn v. Gen. Elec.

Co., 407 F.Supp.2d 1257 (D. Kan. 200Bgugherty v. Mieczkowské61 F.Supp. 267 (D. Del. 1987)
(Adefendants cannot rely on a contract wtbhich plain
establish the exi st en cSrotovi DeaniWittar iReyeoklsnpar2 CaltRptr. ar bi t r a
680 (Cal. App. 1990) (Aif a party i s unaware that
he is agr eei rmygnd.Cruttendbn &Cp 22tCal.Bpir@d 636 (Cal. App. 1998)pnro

v. Bognor Urban District Counc[l1915] 3 K.B. 167 (English Court of Appeal) (claim that signature on

contract induced by fraud affected the validity of the entire contract including thenagnt to arbitrate);

Credit Suisse First Boston (Europe) Ltd v. Seagate Trading C¢1889] 1 Lloyd's Rep. 784 (Q.B.)

(claim that the whole contract was induced by fraud would, in principle, prevent party from relying upon
jurisdiction clause within # contract) quoted in Born, Ibid, footnote 548.

%32 |bid, pp. 665666 andsee alsdhe examples given in the footnote 549.

3 Final award in case no. 11981 Albert Jan van den Berg (edj, B. Comm. Arb2009- Volume

XXXIV , Kluwer Law International 20Q9p. 327 76.
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products offered by Luxembourg insurance companies and provided for an
obligation to declare contributions to foreign insurance policiefacea sulstantial
penalty. The risks inherent to the pursuit of FPS insurance activities in France and
Bel gi um, the countries involved in the

ri skso or fAgener al ri skso in the award.

By a Share Purchase Agreement (SPWg Claimant purchased the shares in a
Luxembourg insurance company (the Luxembourg company) fihenRespondents

i five companies of the same group (tRespondenGroup)i with the aim of
making it the central hub of its European insurance operations. SBA was
governed by Luxembourg law; it also contained a clause providing for ICC
arbitration of disputes in Paris.

A few years later, some of the Luxembourg company's senior management, staff and
brokers were arrested in France in connection with caminvestigations into
suspected money laundering and tax evasiubich allegedly involved the company
prior to the purchase of its sharesthg Claimant. Subsequently, senior members of
the management of the Defendant Group and a related bank (the iBenekjlso
detained.

The Claimant commenceadn ICC arbitration, seeking declaratory and injunctive
relief in respect of any past and future losses or damage resultmgQ@imant as a
consequence of its acquisition of the Luxembourg compé@hg.Claimant alleged

that the Defendants' misrepresentations and failure to disclose material facts in
respect of the transaction breached their contractual andamractual duties and
that the Claimant suffered substantial and continuing injury as a resuthef
Defendants' actiong.he Defendants sought dismissal of all claims; they also filed a
counterclaim seeking damages on the groundttie€Claimant breached a duty of

confidentiality by divulging details about the arbitration to the press.

The Arbitral Tribunal deniedhe Claimant's request to annul the SPA on grounds of
dol (fraud) anderreur (mistake), but found that Defendants committedufpa in
contrahendoin the negotiation phase of the SPA by intentionally withholding

information and were therefe liable for damages tthe Claimant. The Tribunal
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further dismissedhe Defendants' counterclaim, finding that there was no duty of

confidentiality between the parties.

The Tribunal first confirmed its earlier Order dismissthg Defendants' applicatio

to stay proceedings pending criminal proceedings in France, holding that the issues at
stake in each proceeding were fundamentally different and that there was no reason
to consider that the outcome of the criminal proceedings might have an impact on the
outcome of the arbitration.

The Tribunal held that the relief sought ttme Claimant was admissible even though

the Claimant had contributed the shares in the Luxembourg company to the capital of
another company in the Claimant's group. The arbitrateld that by so doing
Claimant did not waive its right to seek the annulment of the SPA. Also, there would
be no practical obstacles to the performance of an award ordering the annulment of
the SPA, considering that it would be within Claimant's powerke the necessary
steps for such performance.

The Arbitral Tribunal then dismissetthe Claimant's argument that the SPA was

invalid on grounds oflol because the Defendant Group made misrepresentations or
withheld information on material facts, with theention of inducinghe Claimant to

enter into the SPA. The arbitrators firs
ri skso involving the conduct from Luxemb:q
France and the risks specific to the Luxembourg compartyie speci fic ri s
former were well known at the time and a professional sudhesSlaimant could

not ignore them. As to the latter, the Tribunal concluded that on the basis of the
evidence on recordt was not proven that the Defendant Growgets and omissions

were motivated by an intent to decethe Claimant.

Nor was the SPA invalid because ofemeur as to the value of the business of the
Luxembourg company (rather than the value of the shares sold). Based on the
evidence, the Arbitralfribunal concluded that the Luxembourg company did not
cease to be viable and that no convincing evidence was submitted that the Defendant
Group's misrepresentations maithe Claimant's project to make the Luxembourg

company the hub of its operations inr&poe no longer possible.
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The arbitrators held however thae Defendants committed @ulpa in contrahendo

by breaching their duty to disclose mater
ri skso of the Luxe mb ecantragtsaleqorgssa Thy tribdinalr i ng t |
reasoned thaheidn C| ai mant was in a position to fig
of FPS business in France entailed certain risks, but could not have discovered,

during the sale process, that the FreBelyade de Recherches étnvestigations

Fi nan dBRIFj @imancial Research and Investigation Brigade) had issued

several requests relating to deposits to the Luxembourg company's account with the
Bank and to certain practices of the Luxe
was uncertain at the time whether the BRIF Demands would lead to a criminal
investigation, the Defendant Group should have inforriedClaimant of those

Demands.

ICC Case No. 12502

In the recent ICC Ca8 No. 12502 of 2009in which there was one ctaant and

two respondentsthe first Respondent negotiated the sale of Company X and
Company M, two French companies of the Respondent Group (the Companies), to

the Claimant, a French corporation ultimately controlled by a Swedish corporation

(the Claimants Swedish parent companyhe Claimant's Swedish parent company

andthe First Respondent entered into Heads of Agreement stating their mutual intent

to carry out the transaction and confirming their agreement on the basic conditions
therefor. The Heads dkgreement provided for a due diligence of the Companies

and stated that i f no Al egally binding ag
would have Ano further i mpact on the par
intention that the transaction bevgoned by French law, but that Danish law apply

specifically to the Heads of Agreement.

The Claimant's Swedish parent company sent an Enquiry Listth& First

Respondent requesting, inter alia, copies of all agreements limiting the business of

834 Final award in case no. 12502Albert Jan van den Berg (ed)j, B. Comm. Arb. 2009 Volume
XXXIV , Kluwer Law International 2009, pp. 13®11.
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the Compaies and information on whether the Companies had violated any laws,
regulations or permits. The due diligence took place over two months; Mr. H,
managing director of Company X, had the task of collecting the necessary documents
in respect of Company X.

At the conclusion of the due diligencte First Respondent anthe Claimant
entered into a Share Purchase Agreement (SPA) for the sale of the shares in the
Companies. The SPA explicitly superseded any prior agreement, established an
Estimated Purchase Bei and the manner in which the Final Purchase Price would be
determined, and contained warranties thg First Respondent in respect of the
Companied inter alia, that they were not a party to asgmpetitive practices. The
warranties would remain validor eighteen months after closinghe First
Respondent would further indemnifyre Claimant for the consequences of any
procedure commenced against the Companies by a third party for a period of three
years from the closinglhe Claimant had the duty toofify the First Respondent in
writing of any event giving rise to the implementation of these provisions within
thirty days from the date when the relevant division manager of the Claimant became
aware of such event. The SPA further provided that it wasrged by French law

but that its Al egal binding effectd was g
a clause for ICC arbitration of disputes.

In a letter tothe Claimant's Swedish parent comparilge Second Respondent,
another company in the Resplemt Group and the direct parent companthef-irst
Respondent, guaranteed the due performance of the SPA.

Approximately one month after closing, Mr. Z, the new chairman of the board of
Company X, attended a meeting of a trade association of which Qgmpwas a
member. He allegedly discovered that beyond its ostensible purposes of promoting
the sales of the relevant product and of gathering useful statistics regarding the
markets, the trade association was also used as a tool to carry exdnapétitve
practices prohibited under Art. 81 of the Treaty Establishing the European
Community (EC Treaty)such as pricdéixing and market sharing. Company X
allegedly stopped engaging in antimpetitive practices immediately after Mr. Z

attended the meetin@ne month laterthe Claimant's Swedish parent company paid
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the final instalment on the purchase price of the Companies. Néi&laimant
nor the Claimant's Swedish parent company notified the Respondents of Mr. Z's

findings.

Three years later, the EWQommission ordered Company X to undergo an
investigation as to alleged amtbmpetitive practices and subsequently conducted an
onthes pot investigation (a fAdawn raido) at
documents.The Claimant submitted in the pent arbitration that following the

dawn raid it initiated an internal investigation and reached the conclusion that
Company X had indeed participated,at least three antiompetitive organizations

during the periodheFirst Repondent owned and conlied it.

The Claimant's Swedish parent company then inforiined-irst Respondent of the
existence of the EU Commission investigation and stated that it constter€idst
Respondent responsible for any possible consequences of that investigation
pertaning to the period before the acquisition of Company The Second
Respondent replied that the warranty period provided for in the SPA had expired,
whereupornthe Claimant commenced the present arbitration proceedings, seeking a
declaration thathe First Respondent anthe Second Respondent were liable for the
loss suffered by Company X and/thre Claimant as a consequence of any fines

imposed or any other measures taken by the EU Commission.

While arbitration was pending, the EU Commission issued a Statewh Objections
stating that it had found evidence of infringement of Art. 81 of the EC Treaty and
indicating that it intended to render a decision finding that there had been such
infringement and imposing fines. The EU Commission specified that, ghen
transfer of ownership of Company X from the Respondent Group to the Claimant
Group, the First Respondent anithe Second Respondent, on the one hand,thed
Claimant's Swedish parent company #melClaimant, on the other, were jointly and

severally lable with Company X.

By the present Final Award, the arbitrators dismisgedClaimant's request for a
declaration of the Respondents' liability, holding ttreg First Respondent did not

commit acts of deceidpl) in order to induc¢he Claimant to erdr into the contragt
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and that althougthe First Respondent did breach its obligations under the warranties

in the SPAtheClaimant's claim was timbarred.

The Arbitral Tribunal first held that it hapirisdiction over all claims, including

claims for the alleged breach of the due diligence provision in the Heads of
Agreement. The arbitrators found that the arbitration clause in the SPA, which
referred broadly to all/l di sputes fAin conn
disputes concerning the ragtion and conclusion of the SPA, including the Heads

of Agreement. It was irrelevant that the Heads of Agreement were betiaeEinst

Respondent antthe Claimant's Swedish parent company, whilst the SPA was entered

into betweerthe First Respondent arthe Claimant: the parties specifically referred

to the Heads of Agreement in the SPAYy providing that the latter superseded the

formeri so that the fact that one party was not the same, though belonging to the

same group, was clearly immaterial terh

B-6) Implied or Tacit Consent

Most legal systems recognize that a party's assent to contractual terms may be
established by condfét. If there is no evidence of an express agreement, courts and
arbitral tribunals will often tiee into consideration the conduct of the party concerned

as an expression of implied con$éhor, as a substitute for cons&ft In most

cases, however, the issue of conduct arises in relation to the role a party has played in

the negotiation or performanoéthe agreemefit®.

635 Born, Int. Comm. Arb., supra note25p. 666.Seee.g, UNIDROIT, Principles of Internatic

Commercial Contraciar t . 2. 1.1 (2004) (AA contract may be co
of fer or by conduct of the parties that is suffici
for the International Sale of Goods, Art. 18(REstatement (Second) Contra8té 3 2 , 45 (1981) ;
Heinrichs,inO.PalandB ¢, r ger | i ches | Gé s ednb u panab (66ihect. 8008 A1 16,

(actions implying consent can lead to formation of a contract); Sasugeh not&01, p. 97(tacit

accepance is sufficient for formation of ordinary contract in many jurisdictigus)ed in Born, ibid, p.

666, footnote 552.

83 Reference is sometimes made in the United States to "assump#ehamm and Aquasupra note

585, p. 88.According to G. Born a pty's performance of its putative contractual obligations or

acceptance of its countparty's performance is often regarded as a basis for finding assent to a contract,

or assumption of an existing contract and he gives the exampleoaisorCSF, SA v. A. Arbitration

Assp 64 F.3d 773 (2d Cir. 1995) (fiparty may be boun
indicates that it is aslbid footrotg558.he obligation to ar
%7 Hanotiau, Complex Arbitrations, supra note 49, pi8a

%38 bid, para. 74Seee.g, DIC of Delaware, Inc. v. Tehran Redev. Corward No. 1762553 (26

April 1985), 8 IranUS C.T.R. 144,164 6 2 (1985) (fAit is widely acceptec
that one can prove the existence of an enforceahblecontract through evidence demonstrating part
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In the context of groups of contracts and groups of companies that the issue of
conduct as an expression of implied consent or as a substitute for consent is
especially important. Unless the existence, in other contracts of the coalti@sin,

of a clause that is incompatible with the arbitration clause contained in the first
contract leads to the conclusion that there is no will of the parties to have all the
disputes arising from the contractual relationship decided by one atbitahal
Arbitrators will generally base their decision of this issue on the common intention of
the parties to have their controversies brought together bietord decided together

byi the same arbitral triburff. By way of illustration, in the firsinterim award in

the Westland ca8®, the arbitral tribunal pointed out that:

everything depended on the intention expressed by the parties in the
arbitration clause. It is necessary and therefore sufficidat, in
principle, they wished to bind therhges for the arbitrators to have
jurisdiction at the same time in respect of them all and for one of
them to be able to initiate proceedings against all the others within
one set of arbitration proceedings. It thus matters little that there are
several arlitration clauses when their content shows that they make
up a whole in the minds of the parties. Such are the circumstances of
the present case € The series of docume
indivisible whole and the four states thus truly demonstréted
desire to act together, by joining together under one name. The
similarity of the clauses used in the various contracts can only serve
to bear out this interpretation. It follows that the Tribunal is not
merely competent as regards each of the sté®¢ and ABH, but is
justified in adjudicating upon their cases in one and the same
award*’,

performance €é Such a principle must udgménadiZzZn t o co
December 19821983 NJW 1267, 1268 (German Bundesgerichtshof) (contract affirmed through

acceptance dfther party's performance)udgment of 20 February 2001, Consmarenin@onsorzio

tra produttori agricola v. Hermanos Escot Madrid S&XVI Y.B. Comm. Arb. 858 (Spanish Tribunal
Supremo) (2001) (Athe sil ence erwhichniecdlyarimdirdactly of a p
contains an arbitral clause has no effect, the Court's interpretation aims at ascertaining, from the
communications and acts of the parties, whether they wished to include the arbitral clause in their

c ont r aAthon \éDiréct;Merchs. Bank2007 U.S. Dist. LEXIS 26841 (M.D. Ga. 2007) (agreement

to arbitrate ratified by customer's use of credit card and continued payments over three years after the

addition of the arbitration clausdjving R. Boody & Co. v. Win Holdingst. Inc., 213 F.Supp.2d 378
(S.D.N.Y. 2002) (Aratification by failure to objec
First Citizens Mun. Corp. v. Pershing Div. of Donaldson, Lufkin & Jenrette Sec.,GdéF.Supp. 884,
887(N.D.Ga.1982 (fAiLi ke any other contract, a contract <co
binding on the parties b asowdin Bomsupra noth &fpotnote563ir se o f
839 Hanotiau, ibid, para. 75.

84 |nterim Award of 5 March 1984 in ICCase No. 387h Albert Jan van den Berg (ed),B. Comm.

Arb. 1986- Volume XI, Kluwer Law International 1986, pp. 12133

%41 Hanotiau, supra note 49, para. 75.
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Several arbitral tribunals have invoked the existence of a community of obligations
and interests among the parties to a group of contracts or among compaaies of
group that had all participated in the negotiation and performance of a project to
decide that the arbitration clause included in some of the contracts could be opposed
to all the parties or companies which had participated in the economic transaction

through interrelated contraétd

For example, the existence of joint rights, obligations and interests was fundamental
in the interim award on jurisdiction of aad hocarbitral tribunaldated 3 March

1999 In thatcas&*® the question arose as to whetter arbitration clause contained

in the agreement between the claimant and the first defendant also bound the second,
third, and fourth defendants. After a very long and careful examination of the facts,
the arbitral tribunal answered in the affirmativending that the claimant could not
have regarded its relationship with first, second, thartd fourth defendants other
than as a relationship with various members of a partnership with joint and several
liability with respect to the claimant. Within theamework of this partnership or
consortium, the first defendant most certainly acted as a legal, éntitwas run and
financed by the three other companies, which were the only companies that could be
solvent and, moreover, had full control over the ngangent of the first
defendarft**

C) Consent on the Transfer of the Arbitration Agreement After M&A

Transactions

The first problem of consent in M&A transactions is undoubtedly the situation of the
arbitration clausearising after the merger and acquisitiamansactions. In the
introduction,the authordemonstrated that there are two types of merger. In the first

scenario the companies A and B create a new company under the name C without

842 Seefor example ICC award in case no. 2375 of 1978 ollection of ICC Arbitral Awards pp. 257,
259; Paris Court of Appeal, 1st Suppl. Ch., 31 Oct. 1989, Re82 Arb90 quoted in Hanotiaubid,

para. 86.

“°See the commentary of M. De Boiss®son, Joinder of
Decisions, in ICC Internation&ourt of Arbitration Bull. Special Supplement 2003, p. 19 et seq.
(hereinafter Boiss®son, | CC Bulletin 2003).

644 Hanotiau, Complex Arbitrationsupra note 4%ara. 87.
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dissolving. In the second scenario A and B cease to exist and tladjistst. new
company C. In both scenarjowhen A and B both parties to a contract which
contains an arbitration claustransfer their rights and/or obligations to another
person (Company C}he question arises & whether the transferee will be bound

by the arbitration clause contained in the previous main contract and under which
conditions.There are many possible ways of transferrigbts and obligationsuch

as assignment of a right or a contract, universal succession, subr§§ation
novatior?*® etc.

Merger and acquisition transactions are considered an exaofipffuni ver s al
succe%oiroma ni ve PSirmrhanytboossn Bhérefarehe authomwill

focus more orthe concepts of assignment-{B and succession {B). The author
believes thateven if that the forms and particulars of these legal constructs may vary
in different jurisdictions and may be known under diffeneames; in alcasesthe
transferee, i.e. a person that was not originally a party to the transfer contract,
assumes thesubstantive claims, rightsand obligations of the transferor.
Accordingly, from theview of arbitration two crucial questions arise. The first is
whether the original contract signed before the establishment of the new company
(Company C) will still be viid after the merger and/or acquisition; the second is
whether an arbitration claim can be brought by or against the transferee,
notwithstanding the fact that the transferee will not typically appear in the arbitration

clause originally concluded betwedmettransferors.

Our analyss will start with the assignmentof arbitration clausesbut it applies

mutatis mutandis to succession, subrogatma other forms of transfer.

85 This frequently occurs in the case of insurers, who are subrogated to the rigtssredls. In these
circumstances, the insurer is typically entitled to invoke (and is bound by) the arbitration provisions of
the insured's underlying contract (from which the subrogated rights arise) quoted in Born, supra note 50,
pp.11921193 and see thexamples cited in footnote 267. In France it is considered that if the
subrogation takes place in the course of the arbitral proceedings, it is effective immediately and entails
the transfer of the procedural contract which constitutes the terms ofnederEechnically, there is no
"intervention" of the subrogated party in the proceedings. The transferee of the action acquires the
procedural position of the transferor.

%4® Novation is a term known to common law jurisdictions in particular, and refermitaual agreement

among all concerned parties to substiute a new contract in place of a valid existing agreement quoted in
Brekoulakis, para. 2.13, footnote 7. Therefore examination will be focused to assignment and succession.
%47 See e.g.Brekoulakis, sum note56, p. 28.

48 gee e.g., Hanotiau, Complex Arbitratiosspra note 4%. 18.
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C-1) Assignment

International commerce and trade require that contractuabkrand choses in action

be capable of assignméft Some early judicial decisions suggested that arbitration
agreements were not capable of being transferred, apparently on the theory that they
were fApersonal 06 obligati onsg upomlonlycthe wer e
original partie§®. These decisions have been superseded, and it is now almost
universally accepted that parties have the contractual autonomy to transfer or assign
arbitration agreements, just as they have the power to assign or trahefeypes of
contract§®>. Again, the touchstone in such cases should be the intention of the

parties, both in the original agreement and in the assigfithent

The effect of an assignment of a contnatth an arbitration clause contained therein

will be detemined principally by reference to the law governing the assignment in
guestion as well as the law governing the arbitration agreement. If the arbitration
agreement is assignable under the relevant laws, there will be a further question as to
the particula form, if any, which the assignment must take. This requirement must
not be confused with the writing requirement that applies to the arbitration agreement
itself®>*,

In principle, an assignment of a contract should have the effect of conveying the
arbitraton clause associated with the contract, as one associated part of the parties'
agreement, to the assignee, at leakisent some sort of contractual or legal

prohibition that renders the assignment ineffefitein practice, it is seldom the

649 Stephen Jagusch and Anthony Sinclhie Impact of Third Parties on International Artion i

Issues of Assignmenin PervasiveProblemsin International Arbitration(Kluwer, 200§, para. 151

(hereinafter Jagusch, Sincldimpact of Third Parti§s See also VV. Veeder, Towards a Possible

Solution: limitation, Interest and Assignment in London and Paris, in Albert Jan Van den Berg (ed),

Planning Efficient ArbitratiorProceedings: The Law Applicable to Arbitration, ICCA Congress Series

No. 7, Kluwer Law International, 1996, p. 268.

50E g, Cotton Club Estates Ltd v. Woodside EstatesCq 1928] 2 K. B. 463 (K. B.)
is a personal covenant between thatracting parties, and provides as to the manner in which the debt is

ascertainedo quot ed>56pn29Booteokedul aki s, supra note
! SeeGirsberger & Hausmaningehssignment of Rights and Agreement to Arbitr@térb. Int. 121
(1992).

52Born, Int. Comm. Arb., supra note 52, p. 1188.

53 Redfern and Hunter, supra no@ para. 2.47.

®4Born, Int. Comm. Arh.supra note 523). 1188, D. Girsberger: The Law Applicable to the
Assignments of Claims subject t oS akir °Arlbi(terdast)i,o nC cAg
Laws in International Arbitrati om08pard 150.ep. 384; L
eg, Judgment of 15 October 1997, MS AEMJAO Braack Sc
XXIV Y.B. Comm. Arb. 317 (Svedish S.Ct.) (1999) (assignee is bound by arbitration clause, provided it
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case that aarbitration agreement is entered imtuitu personaeThe contemporary
assumption is that the mere presence of an arbitration clause in a contract does not
presumeit to be a personal covenant incapable of being assiynheshd an
arbitration agreement imot so presumed® On the contrary there is now a
presumption that an arbitration agreement may be assigned, and that assignees
validly take the benefit of§t’.

|l ndeed, under French | aw, there i s a pres

arbitrationclause together with the underlying contfattSimilarly, in the United
States, most courts have held that, when a contract is transferred from one party to
another entity, the arbitration clause passes along with the underlying 8htract

Aknew or shoul d havDenelCorp w Koslef Ovérdears Assin af yg1Gl aV) ;
228364, at *3 (S.D.N.Y. 2001) (assignee of contract may invoke arbitration ctacsetract) Cedrela
Transp. Ltd v. Banque Cantonale Vaudo&e F.Supp.2d 353, 355 (S.D.N.Y. 1999) (assignee of
contract may invoke arbitration clause in contrast)ayler v. Woolf1946] Ch. 320 (English Court of
Appeal);Schiffahrtsgesellschaft Detleon Appen GmbH v. Voest Alpine Intertrading Gnjib®b7] 2
Lloyd's Rep. 279 (English Court of AppedPartial Award in ICC Case No. 600@iscussed in Grigera
Na - n, -@-hawiPoldems in International Commercial Arbitration, 289 Recueil des Co2699,

p.127 (hereinafter H.GN a - @hoiceofLaw\ coul d not be é denied that ass

contract entailed assignment of arbitration claude)ard in ICC Case No. 980in H.G.N a - @hoice

ofLaw( ian arbitrati on anaadllanerightidesenrechtte theassigesed d er e d
principal rightswhicre f ol | ow t he assi gn éi,foothoteR47s 0) quoted i
% Hugh Beale (gen. ed) Chitty on Contracts: Vol 1: General Principld5H&9, Sweet & Maxwell,

2004 para. 1954: Michael mustill& Stewart Boyd , Commercial Arbitratiorf®2d. , Butterworths,

1989, p. 137; Fouchard, Gaillard, Goldman, supra n@tedras. 7117

856 See Cottage Club Estates Ltd. V. Woodsite Estates Co. (Amersham) Ltd (1928) 2 KB 463: Russell on
Arbitration, 23" Edition, para. 219.

857 Jagusch and Anthony Sinclaimpact of Third Partiessupra notés50, para. 1514, Fouchard,

Gaillard and Goldman, supra not@, $aras. 71417.

%8 Foucharg Gaillard, Goldman, supra no#9, para.716.See also ward in ICC Case No. 715421

J.D.1. (Clunet) 1059 (1994), Note, Deraigcording toRedfern and Hunteraditionally French law

required explicit consent to transfer the arbitration agreement on assignment of the main contract (Arts
1166 and 1275 of thCode Civilmake a distinction between perfect and imperfect novation, of which

only the former discharges the original debtor of its obligations, but requires the original creditor's

consent to that effect). However, recent case law has confirmed tlegleriof automatic assignment of

the arbitration agreement with the main contract in both domestic and international contracts: Cass. Civ.
lere 27 March 2006t ® Al cat el Business Systems eBulGWllcat el
No 129; JD No 3 July 2007, comm 18bid, footnote 84.

9 Courts have reached this position applying general principles of the law of assigBeesaig, Asset
Allocation and Mgt Co. v. Western Employers Ins., 882 F.2d 566, 574 (7th Cir. 1989) (arbitration
ageement may be invoked against assigneéeman v. Haeuser Shellac C@89 N.Y. 76, 81 (N.Y.

1942);S & L Vending Corp. 62 Thompkins Ave. Restaurant, 274 N.Y.S.2d 697 (N.Y. App. Div.

1966); StarKist Foods, Inc. v. Diakan Hope, S#23 F.Supp. 420, 122223 (C.D. Cal. 1976)See also
Annotation,Arbitration Provisions of Contract as Available to or against Assign®42A.L.R. 1092
(1943); 6 Am.Jur.2d Associ at i Gonbs oraQordrac@8wW2s (A1191591
& Supp. 1991)G. Wilner,Domke on Commercial Arbitratioh1 3. 3 (3d ed. & Update
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Especially Newyork law adopts this general presumption, albeit with certain limited
exception®®. The same is generally true in civil law jurisdicti&ts including
Switzerland, where recent decisions of the Swiss Federal Tribunal have confirmed
that a valid assignment dahe underlying contract automatically transfers the
arbitration agreeme?. A similar position has been taken in Japan, India,
Swedefi*® Germany and Greecas well as by international tribun&$ As one

authority explains, with reference to German law:

A Waen a person becomes the holder of a general or a limited

share in a partnership which had already been organized before

he joined it, he walrtnbeshbopbidabyeamenb
which had been attached to the original partnership contract

beforehe joined the partnership. It is wholly irrelevant whether

he acquired a general or a limited share. It also does not matter

on which legal basis his entry into the partnership rests: on a

statutory succession (for example, as an heir, a recetrea

liquidator), or upon a corporate transaction (for example, as a

purchaser %r a donee). o

650 see Redfern, Hunter, supra note 49, para. ZHW&e was a common law principle in New York law

that arbitration was an O6obligatilntedStatedsy assumed b
Panhandle Eastern Corp, et,&72 FSupp 149 (D Del 1987) a@dtuntal & Co, Inc v Ronald Steinberg,

et al, 854 FSupp 324 (DNJ 1994) ahdchmar v Trunkline LNG C&53 F2d 8 ati®10 (2nd Cir 1985);

but seeBanque de Paris v Amoco Q73 FSipp 1465 at 1472 (SDNY 1983)). However, according to

GMAC Commer Credit LLC v Springs IndLigl FSupp 2d 209; 2001 US Dist LEXIS 5152; 44 UCC

Rep Serv 2d, this principle was superseded by New York's adoption of the UCC prowsi#&9

1964 (now 9404 dter UCC was revised in 2000). ®BMAC Commer Credit LLC v Springs Indtse

Court held that o6the adoption of the Article 9 of
assigned contract is bound by that contract's arbitration clause urdessriéd a waiver from the
signatory s eelld, foognot¢ 8. ar bi t rated

¢! SeeGirshergerHausmaningersupra noté52 ; Craig, ParkPaulssonsupra notel75, para.11.8  ( fii n

the absence of clear proof of contrary intent, it should be presumeaktligihees of contract rights will

enjoy the benefits and budgneetof® Oaober 1997898 HIWIBYLt r at i on
(German Bundesgerichtshof) (assignment of contractual right presumptively implies assignment of a

related arbitration clase).

2 35ee Judgment of 9 May 20@D ASA Bull. 80 (Swiss Federal Tribunal) (2008ge also Judgment of

7 August 200120 ASA Bull. 88 (Swiss Federal Tribunal) (2002)

53 Redfern, Hunter, supra no#®, para.2.48. According to the authors the Swedsslpreme Court

appears to have adopted a middle position, namely that an arbitration clause will be presumed to be
assignable if the parties have not expressly agreed otherwise, but once assigned it wilVisperase

the assignee only if that party hetual or constructive knowledge of the arbitration clause. See the

decision of theSupreme Court of Sweden @b October 199Ms Emja Braack Shiffahrts KG v

w2 rtsil @ [118] @lsoedmménBd by Anre®ci | e Hansson Lecoanet and
Revue de I'Arbitragel 998, Issue 2, pp. 434438.

4 gee Lew, Mistelisk r © sugra, note 33, para. 752.

®%%0OttoSandrockii | nt r ao @&md i i Bt rAa r e e me TheisExtéensionforNbni t r at e an
Signatories under German Lad® J.Int. Arb. 423 (2002)hereinafter Sandrock, Intra and Extra Entity)

German courts have recognized the application of an arbitration clause to the (general) partners of the
partnership that signet see Judgment of 12 November 1,98891 NJWRR 423, 424 (German
Bundesgerichtshofjuoted in Born, Int. Comm. Arb., supra no® p. 1225.
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Nonetheless, in some jurisdictions, the autonomous nature of the agreement to
arbitrate is occasionally asserted as a reason why the arbitration clause should not be
transferred automatically with the underlying conft¥ctn England, although some
authorities support the position that the arbitration clause is transferred automatically
with the underlying contract, other authorities suggest that an agreement to arbitrate

is not automatically transferr&

Two main argumes are usually suggested against the rule of automatic transfer of
arbitration clauses. First it is argued that the rule of automatic transfer violates the
principles of separability and Afaut onomy

undermines the independestatus of the arbitration agreement from the main

?68

contract™. For instance the Moscow District Courttire Aero Imp. Case held that:

AHowever, if the assignment of the r
recognized valid, this cannot be extended to the atodin

clause. Based on the principle of autonomytha arbitration

clause, according to which an arbitration clause that forms part

of a contract shall be considered as a procedural agreement

independent of other terms of the contract, assignment ofsright

from the arbitration agreement is to be formulated especially by

written agreement or by conclusion of a new arbitration
agreement wWth Aeroi mpbod

This argument should be resistey reason of the principle of separability (which
should be understood ne@as a legal fiction than as an inflexible legal construct)
which has little relevance in the case of trandferThe transferee substitutes the

transferor and assumes its legal position all together and in exactly the same terms. In

cases where these terinslude an arbitration clause, the transferee will necessarily

8¢ See Award in ICC Case No. 7050H. G.N a - Ghoice ofLaw, supra note B5, p. 144 See als@he

Foreign Tra@ Arbitration Commission at the USSR Chamber of Commerce and Industry, award in case

no 109/1980, 9 July 198All-Uni on For ei gn Trade Association fASoj u:z
Ltd (Bermuda) XVIIl Y . B. Comm.Arb.,92 (1993) para 17. For further U&ses see Gierger,

Hausmaningersupra noté&52, p. 124 referring tdKaufman v William Iselin & Co, In&43 NE 780 and

Lachmar v Trunklin LNG Cor53 F 2d 8 (CA 2d Cir, 1985).

7Born, Int. Comm. Arb.supra note 52. 1189.Compare Shayler v. Wodlf946] Ch. 320 (English

Court of Appeal) (arbitration clause is transferred automatically and thus binds the assigriget)sgyel

Club Estates v. Woodside Estates [2828] 2 K.B. 463, 466 (K.B.) (assignment did not transfer to the

assignee anyrightinanr bi t rati on c¢cl ause because the arbitrati
c 0 v e n SeeRolejtMerkin, Arbitration Law, paras3.37 to 3.47 (2004 & Update 2007).

%% Brekoulakis, supra note 56, para. 2.19.

91mp. Goup (Cyprus) Ltd. V. Aeroimp (Russiaeds) Moscow District Court, IV 21, 1997, Y. B.

Comm. Arb., 1998, p. 745.

670D, Girsberger, supra not&8 p. 390.
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be bound by it as wéll". The arbitration clause is in effect attached to the assigned
substantive right or claim of the transféfér as it constitutes the procedural
mechanism whereby the stistive rights of the contract will be enforced in case of
default of a party/®,

The second argument against the automatic transfer of an arbitration clause is based
on the view tht an arbitration agreemenbdt only provids for rights; it equally
provides for obligations, includingfor example the obligation to refrain from
initiating court proceeding&’. Accordingly, when courts or tribunals look into the
transfer of the benefit to arbitrate and the transfer of the burden to arbitrate, and
examine eachuestion separatél{y.

However, it will not be failor equitable to apply standards to determine whether the
assignee can compel the debtor to arbitdéferentfrom the standards to determine
whether the debtor can compel the assignee to arBiftate

Without delving into complex choice of law issues beyond the scope of this chapter,

in principle two laws are most relevant to determine the effect of any assignment of a
contract containing an arbitration clause: the law governing the assignment igelf, an
the law governing the arbitration agreement (which will typically be the proper law

of the main contract}’. The law governing the arbitration agreement determines the
assignability of the agreement; the conditions to which the assignment is subject, and
the consequences of the assignment, at least as far as relations between the assignor

and its initial cecontractor are concerned... By contrast, relations between the

671 See the case of Court de Cassation, 5 January 1999, Banque Worms v. Bellot, Rev. Arb, 2000, Issue

6. (ALa clause dvalr®bbhhte agaer iIn¢ eseoalt i ehhfaét de | a
transmise au cessionnaire avec | a cr®ance, tell
et |l e d®biteur c®d®0). See Brekoulakis, supra n
672 Brekoulakis, ibid para. 2.21. See also D. Girsberger, supra note 630, p. 383, P. Delebecque, La

Transmission de | a Clause Compromissoire, Rev.

September 2003, Rev. Arb. 2004, p. 623.

673 Brekoulakis, supra note 56, paga21. See also Born, Int. Comm. Arb., supra note 52, p. 396.

674 Brekoulakis, ibid, para. 2.23. D. Girsberger, supra note 630, p. 385.

67> Brekoulakis,ibid, para. 2.24. See A. Sinclair, The Assignment of Arbitration Agreements, in E
Gaillard and DDi Pietro,Enforcement of Arbitration Agreements and International Arbitral Awards :
The New York Convention in Practice, 2008, p. 382 (hereinafter Sinclair, Assignment).

676 SeeFouchard, Gaillard, Goldman, supra note 49, para. 712.

7" Redfern, Hunter, gura note49, para.2.47.
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assignor and assignee are governed by the law chosen by the parties for that

purposé’®

Particularly in common law jurisdictions, close attention is paid to the wording and
intention of the original arbitration clause and the subsequent assignment contract, to
determine whether the parties intended to assign the arbitration ®fausehe
assgnment agreement excluded the arbitration clause, then this will ordinarily be
sufficient to prevent the assignee from becoming a party to that Hausen
assignment clauses in relation to the substantive right are often considered to exclude
any assigment of the arbitration agreemenfn exclusion may exist where the
agreement to arbitrate is entered into on the basis of a special personal relationship.
Furthermore the assignment should not | eact
position. Thawould be the case, for example, where due to the financial situation of
the assigneghe reimbursement for costs may be endan§&tethere may also be
circumstances in which assignment of an arbitration clause produces results
inconsistent with the paes’ intentionsi(e., a U.S. company agrees to arbitrate under
CIETAC Rules in China with a German company, and then one of the parties

purportedly assigns the agreement to a Chinesetated entity}®2

An automatic transfer may also be excluded whenagsignment takes place while
arbitration proceedings are already pending. Under English law, for example, the

assignee does not automatically become a party to those proceedings; a notification

678 Fouchard, Gaillard, Goldman, supra nofe gara. 698.

679 Sege.g, Britton v. Ceop Banking Group4 F.3d 742 (9th Cir. 1993%pray Holdings Ltd v. Pali Fin.

Group, Inc, 269 F.Supp.2d 356 (S.D.N.Y. 2008Banque de Paris et des Pagas v Amoco Oil Caq.

573 F.Supp. 1464 (S.D.N.Y. 1983stituto Cubano v. The MV Drilled48 F.Supp. 739 (S.D.N.Y.

1957);In re Application of Reconstr. Fin. Cordl06 F.Supp. 358 (S.D.N.Y. 1952); R. Merksapra

note643 para.3.37 to 3.47 (2004 & Update007).

80 g5eee.g, Lachmar v. Trunkline LNG Cp753 F.2d 8 (2d Cir. 1988) (assignee not bound by arbitration

clause because assignment agreement excludéthitggd States v. Panhandle Eastern CpfY.2

F.Supp. 149 (D. Del. 1987) (same). There migihtircumstances in which the effort to exclude the

arbitration clause from the assigned contract would vitiate the assignment altogether, as an impermissible
effort to abrogate the arbitration clause or alter a materiad of the underlying contrac®ee also

Brekoluakis, supra note6, para. 2.25.

Bl ew, Mistelis, Krol| |Seeegupbai ssoté&rBb8nabaF@d®7ab5.
Jint Arb21 (1991); Tribunal SE®der @l X ATFABAIGH;@ntte®r O200 1,
States v Panhandle Eastern CpY2 F Supp 149 (D Del 1987): assignee not deemed to be bound to the
arbitration clause because the assignment contract excluded any transfer of obligations to the assignee;

see for English laBawejem Ltd v MC Fabricatiorf4999] 1 All ER (Comm) 377See also Fouchard,

Gaillard, Goldman, supra not®4para. 716.

82Born, Int. Comm. Arb., supra note 52, p. 1190; Fouchard, Gaillard, Goldman, ibid, para. 721.
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to the other party and the arbitrators is reqdffedThis ma be of particular
importance where the original party no longer exists. If the necessary notifications
are not made in time, the tribunal may lose jurisdiction as one of the parties has been
dissolved. Any award rendered in such a situation will be mdl eoidf® An
English Judgmeninvolving a French Companitroduced a GAFTA arbitration in
London against a Swiss Comparand some months later, split amohgo new
companies, which took over the assets and liabilities of the initial compdungh

was sibsequently liquidated while the arbitration was still pending. One of the
companies which succeeded it attempted to continue with the arbitration. The Court
of Appeal recognised that the company which had succeeded the claimant and was
referredadgsi gase etohewals entitled to avail
either by initiating a new arbitration or intervening in the arbitration already pending,
but under the double condition théite assignment be notified to the arbitrators and
the adversgarty and that the assignee intervene formally in the arbitral proceedings;
neither condition was fulfilled in the case at h¥idThis judgment does not
invalidate the rule thanarbitration agreememhay betransferred t@nassignee or,

more preciselyto the successor of the comp&fiy

Exclusion of assignment of an arbitration clause can be either express or implied.
The extent to which the assignor remains bound by the arbitration agreement is
primarily an issue of interpreting the arbitration agneat. On the basis of an
arbitration agreement contained in the shareholders’ agreement arbitration
proceedings could be initiated against a shareholder who had left the company,
where the dispute related to a breach of contract in connection with |edeng

company®’.

%83 RobertMerkin, supra note 68, para 233, 237; Montedipe SpA VIlP-RO Jugotantief1990] 2

Lloyd's Rep 11Charles M Willie & Co (Shipping) Ltd v Ocean Laser Shipping Ltd, The Sfhag9] 1
Lloyd's Rep 225, 24243;Baytur SA v Finagro Holdings §A992] QB 610.

B4ew,Mi stelis, Kr33pata756supra note 3

885 Baytur SA v Finagro Holdings SA992] QB 610summarised bfoudret Bessonsupra note 5,

para. 290

%80 bid.

®Lew, Mistel i s,33HKare 1.57See Geunparr Bandesgeticatshaf, 1 August 2002, IlI
ZB 66/01; American Renaissance Lines v S&I8 F 2d 674 (CA21974) and BRhy Co. v Chemrite
Ltd 181 F 3d 435 (3d Cir 1999).
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If an assignment of an arbitration clause is validly effected, then the assignee will
have rights (and obligations) under the clause. In addition, the original assignor may
also retain such rights (either as to-pesignment events or geally, depending on

the terms of the assignment and any restrictions on assign&fility)

As with other norsignatory theories, questions of assignment give rise to cbbice

law issues. Commentators have noted the lack of uniform rules concerning the
assgnment of arbitration agreeme®ts In the absence of applicable international
rules, arbitrators and commentators have tended to look to domestic legal regimes for

a solutio§®°.

There is also a lack of uniformity between national legal systems asitb lakwv

should determine whether an arbitration agreement has been validly assigned. In
some jurisdictions, the question is treated as a procedural matter to be determined by
the law of the arbitral se8t. In other jurisdictions, the substantive law that gosern

the underlying contract has been applied to determine issues of assigiiabMityin

other contexts, the better view is thhe validation principle should apply to the
assignability of the arbitration clause, upholding the assignment if that issihlé re
under either the law governing the assignment agreement or the arbitration

agreement®

%88 |hid. Seee.g, Award in ICC Case No. 262805 J.D.I. (Clunet) 980 (1978) (arbitration clause

generally binds assignees and successors, except where agreement feidnidsens) BelRay Co. v.
Chemrite Ltd 181 F.3d 435 (3d Cir. 1999) (compelling arbitration against both assignor and assignee).
689 SeeMantilla-Serrano)nternational Arbitration and Insolvency Proceeding4, Arb. Int. 67 (1995).

As with other norsignatoy issues, international arbitration conventions (including the New York
Convention and the European Convention) do not expressly address the issue of the transfer of the
arbitration agreement. The rules of leading arbitral institutions such as the IQCEndo not

expressly address issues of assignment. Some commentators have nonetheless sought to infer from
Articles 7 and 8 of the ICC Rules a general principle that an arbitration clause cannot bind the assignee
without his express conse@eeGirsbergr, Hausmaningesupra note 786, p21. This is unconvincing

and the issue is better left to generalpplicable contract law principleSee also Fouchard, Gaillard,
Goldman, supra noteé94para 693 et seq.

%99Born, Int. Comm. Arb., supra note 52, p921

%91 see Judgment of 30 January 19BGHZ 23, 198, 200 (German Bundesgerichtshof) (characterizing
the arbitration agreement as fia contract of substa
%92 35eee.g, Apollo Computer v. Berd386 F.2d 469, 472 (1si1C1989);Final Award in ICC Case No.

1704 105 J.D.I (Clunet) 981 (1978) (assignment of arbitration agreement valid under French law);
Award in ICC Case No. 26285 J.D.l. (Clunet) 980 (1978) (assignee bound by arbitration agreement
concluded between éhparties under governing German law).

83 Born, Int. Comm. Arb., supra not@5p. 1192.
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The validity of the assignment in M&A transactions may be more complicated
depending on the intention of the parties. The complexity has appeared in a recent
ICC cag that will bestudedin detail.

ICC Case No. 1274%*

Mr. X T who was not a party to this arbitration but whose activities largely
determined the relations between the partie®unded and managed an Italian

company that bought advertising slotsundes u ppl i er agreement so a
customers wanting to advertise. Thelaws of the company provided that Mr. X

had a preemption right.

Company Z International SA (First Respondeinta nonltalian company jointly
owned by Company Z SA and a wholbwned subsidiary of Company W SA
(Second Respondent) entered the relevant Italian advertising market by (i)
incorporating a wholly owned subsidiary under the name Company Z lItalia srl and
(i) acquiring an interest in Mr. X's company. Mr. X's company wasamed
Company Z Italia SpA; First Respondent held 51 percent of its shares, while Mr. X,

who was also the company's managing director, held 49 percent.

The First Respondent and Mr. X entered into a Memorandum of Understanding
(MoU) in respect of the sal The MoU provided, inter alia, that Mr. X could oppose
the first candidate chosen lilge First Respondent for the position of managing
director, ifthe First Respondent were obliged to revoke Mr. X for good cause; if Mr.
X also opposed a second candidatel that candidate was appointed, then Mr. X
would have the right to sell his interest in the companphéd-irst Respondent (the

Put Option). Also, the parties undertook not to sell their shares to a third party (with
the exception of an affiliate commya of the First Respondent) for a period of five

years.

The First Respondent subsequently entered into negotiations with Company ABC

(Claimant)i a joint venture owned in equal parts by Company DEF and Company

9 Final award in case no. 127#bAlbert Jan van den Berg (edjearbook Commercial Arbitration
2010- Volume XXXV, Kluwer Law International 2010, pp. 40128.
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GHI i for the sale othe First Respondent'sibsidiaries, including Company Z Italia
SpA. During the negotiations, which involved the subsidiaries, Mr. X expressly
mentioned his premption right and the commitment of Company Z Italia SpA's
shareholders not to sell their shares for five years. Mals¢ pointed out the
worrying financial situation of Company Z Italia SpA. (In Italy, the relevant

advertising business is characterized by a high need of working capital.)

The Claimant andhe First Respondent eventually reached an agreement for the sale.
The First Respondent would incorporate a new holding company (Holdco or the
Holding) to which it would contribute all shareéBhe First Respondent would then
transfer the shares in the Holding ttee Claimant on a certain date, date B (the

Closing Date).

In preparatiorfor the salethe First Respondent entered into an agreem&otdrdg

with Mr. X. The Accordoprovided, inter alia, that Mr. X waived his peenption

right on the condition that: (i) the Holding replate First Respondent as party to

the MoU as of the datea( far datg of the transfer ofthe First Respondent's
participation in Company Z Italia SpA (the Participation) to the Holding; (ii) the
Holding sell the shares in Company Z Italia SpA to a purchaser selected exclusively
among Company BIl, Company DEF,the Claimant or any of their parent
companies, subsidiaries or affiliates; (iii) the sale and purchase agreement between
the Holding and the selected purchaser be signed not later than date A:cohdo

also provided that First Respondegrant to Company Z Itali&pA a temporary
advanc & mdlibn, td be daid according to an agreed schedule. Adoerdo

was to be no longer effective if it was not signed and received by the Parties within a

certain date (date A) preceding date B.

Shortly after theAccordowas signedthe Claimant entered into a Share Purchase
Agreement (SPA) withthe First Respondent and its parent companies,Second
Respondent and Company Z SA (collectivahe Respondents) for the sale thie
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First Respondent's subsidiaries. Clause @®flithe SPA provided for arbitration of

disputes by an ICC arbitral tribunal in P&tts

As agreed among the partiéise First Respondent incorporated the Holding and then
entered into several share purchase agreements with it in respect of the stieres in
First Respondent's subsidiaries. A share purchase agreement was also concluded,
relevantly, in respect ahe First Respondent's 100 percent interest in Company Z
Italia srl andthe First Respondent's Participation in Company Z ltalia SpA (the
Holding/First Respondent SPA). The Holding/First Respondent SPA provided that
title to the shares had to pass to the Holding on daZeaB the latestThe First
Respondent warranted that Mr. X's jqgmaption right had been waived by the

Accorda

The Participatiorwas transferred to the Holding under the Holding/First Respondent
SPA by an act certified by a notary public in [an Italian city]. In the meantime,
First Respondent paid the temporary advances undeAdberdoto Company Z
Italia SpA.

Closing underhie SPA (transfer of the shares in the HoldingheClaimant) took

place on date B+10.

Following the Closing, Mr. Xi who was still Company Z ltalia SpA's managing
director T showed a marked unwillingness to work with and under the new

shareholder and t&oseveral steps that allegedly worsened Company Z Italia SpA's

*Thecl ause read: AAlIIl disputes arising out of or
settled under the Rules of Arbitration of the International Chamber of Commerce (ICC) of Paris, which
Rules are deemed to be incorporated by reference ist€thuse. The seat for the arbitration

proceedings shall be Paris (France). The arbitration shall be conducted in the English language, and the
Parties agree that no translation shall be needed for the use of documents in French or for the use of
French lav materials. The arbitration award shall be written in English. The tribunal shall be comprised

of three arbitrators appointed as follows:

0] if the dispute is between two Parties whatsoever, each of those Parties shall appoint a
arbitrator and the twarbitrators so appointed shall agree to appoint a third arbitrator wh
act as chairman of the arbitration tribunal. In the event that one of the Parties falls to a
an arbitrator or in case of disagreement between the two arbitrators on tredaftettird
arbitrator, such appointment shall be made by the International Court of Arbitration of t
ICC.

(i) if the dispute in question is between more than two Parties, the three arbitrators shall k
appointed pursuant to the provisions of the &ation Rules of the International Chamber
Commerce applicable in case of multipl:
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