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A. Introduction 
 
The emergence of a highly dynamic and quickly evolving data industry has spawned a debate 
concerning whether, and if so under which legal regime, “raw” data, in particular auto-generated 
data, may and should be afforded legal protection so as to provide a stable legal environment for 
the data industry1, and thus to establish a framework permitting legal certainty for data licensing 

 
1 Herbert Zech, “Information as Property”, Journal of Intellectual Property, Information Technology and 
Electronic Commerce Law (JIPITEC) 2015, 192. 
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agreements or for using such right as a foundation for monetisation.2 This had led the European 
Commission to propose such right, an endeavour that seems, at least for the time being, 
abandoned. The Commission’s proposal sought to afford property rights – largely outside the IP 
system – to the maker of such data. It was, in particular, felt that the existing sui generis right for 
non-original databases was insufficient since that right would not fully act as a lubricant for 
licensing big data since here protection is afforded, broadly, only to a substantial investment in 
database contents rather that upon individual data as such, a shortcoming which in turn would 
hinder, according to the EU Commission, the future proliferation and success of a European data 
industry.3  
 
Thus, the debate continues,4, exhibiting, to some degree, a resurgence of an older debate discussing 
the applicability of established legal institutions including property and unjust enrichment as 
starting points.5 Unjust enrichment represents the most extensive protection rationale, focussing 
on the appropriation of value in information; but it cannot explain away the problem of allocation 
that arises due to the ubiquity of information, and information as such cannot be the object of 
such protection regime since knowledge of information does not cause the claimant a loss. The 
only asset which can be understood as the object of an “unjust” transfer thus remains some idea 
of an investment. At the other end of the spectrum, US misappropriation concepts emphasise a 
market-based analysis focussing on information products and functional equivalents in 
competition. UK law, and subsequently the EU database maker right, represent regulatory models 
somewhere in between these two opposing concepts, using “substantiality” as a central tenet.  The 
sui generis right combines various elements derived from divergent legal concepts into a unique and 
sole standing right characterised as intellectual property, rather than – at first glance – as a liability 
rule based on unfair competition concepts. Hence, the sui generis right appears a supreme 
candidate6 – especially so if it was, in future, to be slightly extended – for providing a role model 
for individual data rights. 
 

 
2 Peter Yu, Data Producer's Right and the Protection of Machine-Generated Data 93 (2019) Tulane Law Review 
859, 862. 
3 Communication from the Commission to the European Parliament, the Council, the European Economic and 
Social Committee and the Committee of the Regions “Building a European Data Economy”, COM (2017) 9 
final, 13; Commission Staff Working Document on the free flow of data and emerging issues of the European 
data economy, accompanying the document; Communication “Building a European Data Economy”, 
SWD(2017) 2 final, 30;  Wolfgang Kerber, A New (Intellectual) Property Right for Non-Personal Data? An 
Economic Analysis, GRUR Int 2016, 989; Josef Drexl et al., Ausschließlichkeits- und Zugangsrechte an Daten, 
Positionspapier des Max-Planck-Instituts für Innovation und Wettbewerb vom 16. August 2016 zur aktuellen 
europäischen Debatte; Josef Drexl, Designing Competitive Markets for Industrial Data – Between 
Propertisation and Access, Max Planck Institute for Innovation and Competition Research Paper No. 16–13 2016, 
SSRN 2862975, 55 et seq.; Paul Bernt Hugenholtz, The “Data Producer’s Right”: Unwelcome Guest in the House 
of IP (2017) Kluwer Copyright Blog,  <http://copyrightblog.kluweriplaw.com/2017/08/25/data-producers-right-
unwelcome-guest-house-ip/> (12.3.2020). 
4 See Herbert Zech, Building a European Data Economy – The European Commission’s Proposal for a Data 
Producer’s Right, Zeitschrift für Geistiges Eigentum/Intellectual Property Journal (ZGE/IPJ) 9 (2017), 317. 
5 See Brian Fitzgerald and Louise Gamertsfelder, Protecting Informational Products (including Databases) 
through Unjust Enrichment Law: an Australian Perspective, (1998) 20 EIPR 244. The terms misappropriation 
and unjust enrichment are frequently used interchangeably but appear limited to situations where the defendant 
had been unjustly enriched solely on account of the value added to the information by the claimant, not the 
information per se. See Wendy Gordon, On Owning Information: Intellectual Property and the Restitutionary 
Impulse, (1992) 78 Virginia Law Review 14. For a related view based on mixing goods (commixtio) as a basis of 
protecting informational values see Pierre Catala, Ebauche d’une Thèorie Juridique de l’Information, (1984) 16 
Recueil Dalloz Sirey, 97.  
6 See Kirsten Johanna Schmidt and Herbert Zech, Datenbankherstellerschutz für Rohdaten?, (2017) Computer 
und Recht 417; Matthias Leistner, Datenbankschutz: Abgrenzung zwischen Datensammlung und 
Datengenerierung, (2018) Computer und Recht 17.  
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In the context of the current debate, the general application of the database sui generis right is 
frequently dismissed, in particular since that producer right is often classified not as providing a 
property right in data but as an IP right protecting, ultimately, the investment in obtaining, 
verifying and presenting the contents of a compilation.7 Such advances should be treated with 
trepidation. The highly opaque sui generis right itself proves that, at closer inspection, no true 
consensus exists as regards its legal character and its underlying rationale. The potential 
extensiveness and indeterminacy of the language used and the apparent lack of a sound 
protectionist rationale may, very arguably, produce results that meanders, as the case may be, 
broadly between notions of unfairness and property, and, more critically, can therefore have a 
detrimental impact upon innovation and competition.  
 
This contribution discusses these diverse models of protection with an emphasis on the US 
misappropriation doctrine, UK statutory copyright law and common law protection of 
information, before turning to more recent tribulations emerging from the database maker right; 
here, special attention will be paid to two selected decisions by the Court of Justice in Esterbauer 
and Innoweb,  which particularly exhibit a move towards an expansion of the database maker right. 
The principal hypothesis in this contribution is to demonstrate that in all protection models 
discussed herein the notion of risk remains inconclusive. to varying degrees both the EU sui 
generis and the previous UK case law based on compilation copyright have not produced 
meaningful standards or more precise parameters determining the type of risk with regard to a 
specified comparison of market interests between claimant and defendant. Instead courts have 
consistently relied upon argumentation patterns such as a broad meaning of exclusive rights and 
general property principles. For the EU database right in particular, the Court of Justice has given 
extensive meaning to the rights of extraction8 and re-utilisation9, as well as to the notion of what 
constitutes a database10. These assertions are, in turn, obviously based on the overall policy 
objective underlying database protection as an investment right. 
 
This contribution does not intend to generally critique ideas pertaining to a discrete right in data 
– i.e. a “data producer right” - as such, and also does not consider whether such right is desirable 
as a matter of incentivising investments for the benefit of the modern day data industry. Yet 
necessarily any debate on a data right deduced from concepts such as unjust enrichment or 
property cannot ignore the experiences and associated problems that have arisen in the context of 
fairness and property concepts discussed herein.  
 

 
7 Josef Drexl et al., Ausschließlichkeits- und Zugangsrechte an Daten, Positionspapier des Max-Planck-Instituts 
für Innovation und Wettbewerb vom 16. August 2016 zur aktuellen europäischen Debatte; Thomas Hoeren, A 
New Approach to Data Property?, (2018) 2 AMI – Tijdschrift voor Auteurs-, Media- en Informatierecht 58, 60.  
8 Case C-304/07, Directmedia Publishing GmbH v Albert-Ludwigs-Universität Freiburg [2008] ECR I-07565. 
9 Case C-212/12, Innoweb BV v Wegener ICT Media BV and Wegener Mediaventions BV [2014] 
ECLI:EU:C:2013:850. 
10 Case 490/14, Freistaat Bayern v Verlag Esterbauer GmbH [2014] ECLI:EU:C:2015:735. 
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B. Data(base) Rights: Developments and Current Needs  
 
The debate on the legal protection of databases and compilations is, as mentioned, much older 
than the current discourse in a big data context. In short, the dividing line always ran between 
protection concepts based on the protection of investments in the collection of data following 
unfair competition models, requiring the claimant to demonstrate a loss in a particular market, and 
concepts following from copyright protection extended to the contents of compilations, in 
particular under the sweat of the brow approach prevalent particularly ion UK copyright law and, 
up until the decision Feist, also in. the US.11  The US and the UK parted ways once the US Supreme 
Court asserted that copyright protection, in the absence of a “creative spark” in the selection or 
arrangement of information, could not extend to the mere investment in collecting or presenting 
data. Thus, the manner of organising white page telephone directories in an alphabetical order was 
insufficient specifically as regards the overall purpose of copyright law as reflected in the copyright 
clause under the US Constitution. In the US, therefore, misappropriation constitutes the only 
regime under which database makers could be afforded protection, and – as will be discussed infra 
– that regime also provided the foundation for – ultimately abandoned - legislative attempts to 
introduce specific database legislation as a response to the European database maker right.  
 
That database maker right seems to rely heaviliy on the Feist scenario as a factual figure of 
orientation. It was introduced in the EU by way of the Database Directive 199612, according to 
which – next to a harmonised copyright standard – an entirely new IP-style right had to be 
implemented into national laws. The central normative objective of the database maker right under 
Article 7 of the Database Directive13 is to provide protection against any act of extraction or re-
utilisation of database contents – defined, as a de minimis requirement, as a substantial part of a 
database. In addition, Article 7(5) – the probably most enigmatic provision under the directive – 
extends protection to insubstantial parts of a database where further conditions are met,14 
Protection is contingent upon two further requirements. First, only databases as defined will enjoy 
protection, and here the requirements of an independent data will prove to be the most 
contentious. Second, a substantial investment in obtaining, presenting and/or verifying the 
database content is required. Obviously, as mentioned, these requirements are difficult to handle, 
especially so because of the two “substantiality” requirements.  
 
To be sure, it is certain that the overall objective of the database sui generis right was not to 
establish any new protection regime that would vest property rights in individual data or 

 
11 See Jane Ginsburg, No Sweat? Copyright and Other Protection of Works of Information after Feist v Rural 
Telephone, 92 (1992) Columbia Law Review 338. 
12 Directive 96/9/EC of the European Parliament and of the Council of 11 March 1996 on the legal protection 
of databases, OJ L 77, 27.3.1996, pp. 20–28.  
13 Article 7 reads, as far as is relevant here:  1.   Member States shall provide for a right for the maker of a 
database which shows that there has been qualitatively and/or quantitatively a substantial investment in either 
the obtaining, verification or presentation of the contents to prevent extraction and/or re-utilization of the 
whole or of a substantial part, evaluated qualitatively and/or quantitatively, of the contents of that database. 
2.   For the purposes of this Chapter: 
(a) ‘extraction’ shall mean the permanent or temporary transfer of all or a substantial part of the contents of a 

database to another medium by any means or in any form; 
(b) ‘re-utilization’ shall mean any form of making available to the public all or a substantial part of the contents 

of a database by the distribution of copies, by renting, by on-line or other forms of transmission. The first 
sale of a copy of a database within the Community by the rightholder or with his consent shall exhaust the 
right to control resale of that copy within the Community (…). 

5.   The repeated and systematic extraction and/or re-utilization of insubstantial parts of the contents of thed 
atabase implying acts which conflict with a normal exploitation of that database or which unreasonably prejudice 
the legitimate interests of the maker of the database shall not be permitted. 
14 See infra, D.I.1. 
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information. Rather, protection was deemed necessary so as to provide protection against acts 
which would cause harm to the investment made, and to thereby establish an incentive to engage 
in the production of databases so as to create a level playing field with the US database industry. 
Therefore, the most central principle of protection lies in safeguarding against a commercial risk 
that is particularly present where information is made available that, in itself, remains unprotected.  
Evidently, the decidedly and intentionally indeterminate language in Article 7 of the Database 
Directive can produce arbitrary results and lead to unintended consequences.  
 
The choice between a property and an unfair competition standard has practical but indefinite 
consequences. Broadly speaking, the fundamental perception of a property right may allow for a 
mode of construction that can easily result in protecting, albeit indirectly, data as such: under the 
Directive, the investment threshold is more akin to the originality requirement as in copyright law; 
thus, any substantial investment may suffice yet the Directive provides no further guidance on a 
particular investment threshold.15 More critically, the notion of substantial extraction and re-
utilisation does not relate to the notion of investment. There is, in other words, no requirement to 
assess the (quality or quantity) of data taken in light of the actual investment and therefore to 
consider the effects of such acts on the market the claimant is operating upon. The absence of a 
market based assessment thus permits the conclusion that, for example, quantitative substantiality 
can be measured by imposing certain percentages as guidelines applicable to all databases,16; 
similarly, qualitative substantiality can effortlessly be taken to simply mean “valuable” , or “most 
recent” data in the sense that some demand for such data exists.  
 
Consequentially, there remains some friction between the overall rationale of protection – to 
ensure that incentives are preserved in law – and conclusions that can be drawn on the basis of 
the proprietary character of the sui generis right. That ambiguity – whether, centrally, the sui 
generis should be characterised as an unfair competition action disguised as a property right - still 
persists.  It remains uncertain, at a very fundamental level, whether the object of protection is the 
database (as defined), the database contents, or (more akin to a market-based analysis) the 
investment. These difficulties in identifying workable parameters can be overcome only by 
asserting precisely how the “first” principle of safeguarding against the alleged specific risks 
associated with making available information in a digital form can be translated into Article 7 of 
the Database Directive. Yet from a normative perspective that pursuit for recognising such first 
principles is daunting. The history and background of the legislative genesis of the database maker 
right does not provide much of an insight. The Court of Justice, likewise, has never expressly 
asserted whether the database maker right is rooted in unfair competition or whether it should be 
construed alongside a notion of property, thus displaying characteristics of UK copyright law.  
Both views are feasible. The first proposal foresaw a kind of hybrid right against unfair extractions 
only, thus following a liability, rather than a property approach.17  There were, however, several 
reasons for ultimately rejecting such concept. First, unfair competition law was entirely 
unharmonized at EU level, thus risking divergent decision making in member states. Second, 
providing protection under an unfairness test would have risked the legality of the reciprocity 
clause in light of the obligation under Article 10bis (3) of the Paris Convention.18 Thirdly, and most 

 
15 See, for example, Estelle Derclaye,, “Databases sui generis right: what is a substantial investment? A tentative 
definition. 36 (2005 ) IIC 2.  
16 Viola Bensinger, Sui-Generis-Schutz für Datenbanken. Die EG-Datenbankrichtlinie vor dem Hintergrund des 
nordischen Rechts, Munich: Verlag C.H. Beck 1999, p. 21 et seq.  
17 See further Peter Groves, Proposed EC Directive on the Legal Protection of Databases (1992) Business aw 
Review  255; Susan Hall, New Thoughts on Databases: The Proposed EC Directive (1992) 8 ICCLR 275. 
18 George Metaxas, Protection of Databases: Quietly Steering in the Wrong Direction?  (1990) EIPR 227, 233; W. 
Joseph Melnik, A Comparative Analysis of Proposals for the Legal Protection of Computerised Databases: NAFTA 
vs The European Communities 26 (1997) Case Western Reserve Journal of International Law 52, 62; Jerry Reichman 
and Pamela Samuelson, Intellectual Property Rights in Data? (1997) Vanderbilt Law Review 51, 60 et seq. 
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relevantly, the shift towards a property regime was significantly influenced by the US Supreme 
Court decision in Feist, which demonstrated – according to proponents of a dedicated IP-style 
right in database contents19 – the alleged perils of a serious gap in protection.20 The final version 
of the sui generis right as a property right rests upon elements from different protectionist models 
that existed in member states. These include, most importantly, the “:sweat of the brow” approach 
under UK copyright law, but also models such as the Scandinavian catalogue rule21 and the Dutch 
protection regime for non-original writings (“geschriftenbescherming”)22 as well as unfair competition 
standards derived from national case law. Certainly, one effect of employing such concoction of 
previously existing protection models is to create a highly variable matrix in decision making by 
allowing endless combinations of arguments and parameters.   Consequentially, factors such as an 
existing common field in competition, i.e. a criterion requiring precise identification on which 
market harm is caused, were abandoned, and the normative concept of the database maker right 
was inevitably more aligned and approximated towards proprietary “sweat of the brow” models.23  
Today, an obvious and perilous tendency to construe the open-ended elements of substantiality 
can be witnessed. For this reason, dismissing the sui generis right as an unsuitable and inapplicable 
investment protection right as regards “big data”24 appears premature, at least as a matter of 
construing Article 7 of the Database Directive in a literal sense.25 In reality, the provision may 
deliver much argumentative potency to those favouring data producer rights. 

C. Misappropriation and Substitution: the US Experience and Unfairness in the Genesis 
of the Database Directive 

 
The decision by the US Supreme Court in Feist26 – in which the US Supreme Court denied 
copyright protection for compilations of pure data – played a pivotal role in designing the EU 
database maker right. The factual background of the decision in Feist represents, perhaps, the 
blueprint upon which Article 7 of the Database Directive appears to have been formulated.27 The 
decision divulged a gap in protection given that the Supreme Court demanded a creative spark in 
the selection or arrangement (i.e. the structure) of information collections so as to attract copyright 
protection. The perceived unprotectability in cases of non-original compilations would, according 

 
19 Jens Gaster, The EU Council of Ministers Common Position Concerning the Legal Protection of Databases 
(1995) Ent. LR 258; Thomas Hoebbel, EG-Richtlinienentwurf über den Rechtsschutz von Datenbanken (1993) 
Computer und Recht 12. 
20 See, particularly, Robert Brown, Eligibility for Copyright Protection: A Search for Principled Standards? (1985) 
70 Minnesota LR 579; Howard Fogt and Lisa Ann Smith, An American View on the EU Database Directive 
(1995) 2 Managing IP 33; Jane Ginsburg, No Sweat? Copyright and Other Protection of Works of Information 
after Feist v Rural Telephone,92 (1992) Col. LR 338: Ann Monotti, Copyright Protection of Computerised 
Databases (1992) 3 Australian IP LJ 135: Louise Longdin, Copyright Protection for Computerised Compilations: 
A cautionary Tale from New Zealand (1998) International Jourmnals of Law and Information Technology 249. 
21 Viola Bensinger,Sui-Generis-Schutz für Datenbanken. Die EG-Datenbankrichtlinie vor dem Hintergrund des 
nordischen Rechts, Munich: Verlag C.H. Beck 1999. 
22 Article 10(1) of the Dutch Auteurs Wet. See Paul Bernt Hugenholtz, De Databankrichtlijn eindelijk aanvaard: 
een zeer kritisch commentaar, (1996) 4 Computerrecht 131. 
23 For the notion of property as regards UK copyright law see infra, D.I. 
24 For a comprehensive overview of civil law approaches see Thomas Hoeren et al., Data Ownership—A 
Property Rights Approach from a European Perspective, 11 (2018) 2 Journal of Civil Law Studies,  
 https://digitalcommons.law.lsu.edu/cgi/viewcontent.cgi?article=1221&context=jcls (16.3.2020). 
25 See also Martin Vogel, in: G Schricker & U Loewenheim, Urheberrecht, Kommentar (5th ed. Munich 2017), 
§ 87b annotation 29.  
26 Feist Publications v Rural Telephone Services 499 US 340 (1991). 
27 Jens Gaster, The New EU Directive Concerning the Legal Protection of Databases (1997) Fordham Int LJ 
1129, 1134; Christian Gordon-Pullar/Conor Ward, A Common Position Reached on the Database Directive 
(1995) Comp. Tel. LR 201.   
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to proponents of strong database rights, reduce or eradicate the incentive to invest in and 
manufacture databases.  

 
I. Feist as a Prototype: Creativity, Investment and the Protection of Homogenous 

Compilations of Data   
 
The decision in Feist thus offers some valuable insight and is useful as a reflection of the central 
purpose of protection. Perceptibly, the final version of Article 7 of the Database Directive – 
prohibiting the extraction or re-utilisation of a substantial part -echoes the lacunae identified in 
that decision – i.e. unavailability of “sweat of the brow” copyright for routine ways of organising 
a white page’s telephone directory - profoundly. Perhaps the most important insight is that the 
technical copying of data from electronic sources carries the risk of undermining, in general terms, 
the incentive to produce large and comprehensive data collections for the benefit of those wishing 
to find the information they are seeking in a single location in order to provide access to principally 
homogenous, thematically discrete sets of information. It is thus the blatant discrepancy between 
significant costs in collecting data and the near zero costs in electronic copying, and the subsequent 
immediate offer of a product or service that can substitute the original database.28 Evidently, the 
specific risk associated with electronic copying in the presence of a substantial investment thus 
provides a link between the protection of contents and the overall rationale of protecting 
databases, culminating in a central idea of assuming a dedicated risk. Such risk typically materialises 
only where direct competition results, in turn obliterating the general incentive to invest in 
information collections, understood as data storage systems where the allegedly infringing product 
effectively causes substitution.29 
 
The facts underlying the decision can, consequentially, provide a sturdier basis for protection given 
that, on the one hand, the claimant had invested substantially and, more importantly, the defendant 
was able to copy the data at a fraction of that investment, enabling the rivalling product to be 
offered at fraction of the price the claimant needed to charge. Obviously, the protection gap that 
became discernible was conditioned upon the fact that a very significant discrepancy between the 
costs for collating the data and the much lesser costs for copying the data subsisted, an observation 
that of course is even more pertinent where digital copying is applied.  Obviously, then, one major 
motivation for the introduction of the sui genersi right was the fact that specifically digital copying 
would pose a risk to any incentive and ultimately diminish the availability of information to the 
detriment of consumers and businesses. As the Feist scenario suggests, the focal point was to foster 
the investment into an independent collection of data. For this reason, the Court of Justice – early 
on – drew a distinction between the independent, and cost-intensive, collection of elements on 
the one hand and their automated generation on the other.30 This is a crucial observation, not just 
because it highlights the limits of which expenditures may count towards a protectable investment 
but also because the distinction between generation and independent collection permits the data 
incorporated to be left in the public domain.   
 

 
28 Guido Westkamp, Protecting Databases under US and European Law - Methodical Approaches to the 
Protection of Investments Between Unfair Competition and Intellectual Property Concepts: (2003) IIC 772, 787 
et seq.  
29 See Database Directive, Recital 10: “Whereas the exponential growth, in the Community and worldwide, in 
the amount of information generated and processed annually in all sectors of commerce and industry calls for 
investment in all the Member States in advanced information processing systems”.  
30 Case C-46-02, Fixtures Marketing [2004] ECR I-10365, para. 33; Case C-203/02, The British Horseracing 
Board Ltd and Others v William Hill Organization Ltd. [2004] ECR I-10415, ECLI:EU:C:2004:695; Case C-
604/10, Football Dataco Ltd and Others v Yahoo! UK Ltd and Others [2012] ECLI:EU:C:2012:115; 
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Following the adoption of the Directive, however, it can certainly be asserted that constellations 
such as in Feist have very rarely, if at all, occurred again, and that courts have struggled significantly 
with establishing meaningful definitions that would. At this juncture, it seems prudent to first 
briefly describe the more restrictive approach that was taken in the US in response to the EU 
database maker right before considering, specifically, the apparent expansion of the database 
maker right following from more recent CJEU jurisprudence. In particular, it will be seen that the 
overall policy objective – to afford protection in certain specific constellations where there exists 
a danger to the investment and thus the general incentive to produce data collections – has 
incrementally disappeared from view.  
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II. US: Misappropriation, Hot News and Policy Objectives in Investment Protection   
 
In the US, non-original databases may be afforded protection under the misappropriation doctrine, 
yet under stricter conditions31. Subsequent to the introduction of the sui generis right in the EU, 
various legislative proposals were made which sought to formulate specific protection in response 
to the reciprocity clause under the EU Directive. The first proposal32 was not substantially aligned 
with the IP approach but made it an offence to make available a substantial part of a collection of 
information so as to cause material harm to the market for such database, actual or potential. The 
second Bill took an approach more aligned with a property model; accordingly, it would grant the 
maker a right to prevent the direct copying and the use of data appropriated in competition.33 The 
third proposal followed, in turn, the misappropriation concept but was even more detached from 
the EU approach by establishing further market-based elements.34 The final proposal – the US 
Investments in Collections of Information Bill 200335 – thus sought to introduce a mechanism for 
the protection of databases that was much based on the misappropriation doctrine. Accordingly, 
any person who makes available in commerce to others a quantitively substantial part of 
information in a database generated, gathered or maintained by another person or entity incurs 
liability, provided that the manufacture of the database had required substantial expenditures in 
terms of time or money. Such investment may go into the generation, maintenance or acquisition 
of data.  The proposal thus followed the misappropriation concept, which was developed under 
common law specifically for the protection of non-copyrightable (“hot”) news, and which centrally 
provides a cause of action based on a liability rule, rather than a property right. That action 
succeeds where five conditions are met:  (1) investment in an independent collection of 
information; (2) the information is highly time sensitive; (3) the defendant’s use of the information 
constitutes free riding on the claimant’s efforts; (4) such use must have led to direct competition 
with a product or service offered by the claimant36; and (5), the ability to free ride would so reduce 
the incentive to produce such product or service that its existence would be substantially 
threatened.37   
 
Similar to the sui generis right, investment is the first qualifying factor, but under the 
misappropriation approach the element is of lesser importance given that the test focusses upon 
competition and thus the commercial impact upon the makers market. Further, the proposal 
clarified that liability is incurred only where there is material injury and provided additional 
guidance to courts to have regard to the overall policy objective of the Bill. Liability is incurred 
only where the data are made available in commerce. There was no qualitative criterion, which 
would have ensured that the informational or commercial value attributed to the data taken 
remains irrelevant, and therefore liability cannot be established on the basis of potential 
marketability alone. Since it is a requirement that a large part must have been made available in 

 
31 There is no federal law on misappropriation. The doctrine is applied, partially, at state level. See Jeffrey L 
Harrison and Robyn Shelton, Deconstructing and Reconstructing Hot News” Towards a Functional Approach 
(2013)  p. 2, available from https://scholarship.law.ufl.edu/facultypub/384/. On copyright pre-emption as a 
factor in the formulation of criteria see Mark Davison, The Legal Protection of Databases, Cambridge 2003, pp. 181 
et seq. 
32 Collections of Information Antipiracy Act, H.R. 3531, 104th Cong., 2d Session, 23 March 1996. The draft 
legislation here followed the decision in National Basketball League v Motorola 105 F3d 841 (2d Cir. 1997). 
33 Consumer and Investor Access to Information Bill, H.`R. 1858, 1206th Congress, 1st Session, 19 May 1999. 
34 See, in more detail, Guido Westkamp, Regional Protection for Databases: Common Law Misappropriation 
Surpasses Material Reciprocity in the US Investments in Collections of Information Bill 2003” (2003) Computer 
Law Review Int. 1. 
35 The Database and Collections of Information Misappropriation Act, H.R. 3261, 8 October 2003. 
36 Which generally denotes complete substitution: National Basketball League v Motorola 105 F3d 841, 854 (2d 
Cir. 1997) (Judge Winter). 
37 International News Services v Associated `Press 248 US 215, 219 et seq. (1915). 
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commerce,  no protection for insubstantial parts is afforded.38 Thus, a repeated or systematic 
making available of insubstantial parts is excluded, so that the use of data via the operation of meta 
search engines would remain free, at least in constellations in which the defendant had not  
(arithmetically) appropriated a large amount of data and thereby inflicted injury. Quantity, in this 
regard, is however not to be understood as a functional equivalent to the quantity requirement that 
applies in the context of the database maker right. Under the Bill, the quantity requirement as such 
remains contingent upon direct competition using a large part of the original collection as a 
functional substitute in commerce. For highly dynamic databases this would have posed a drastic 
reduction in the scope of protection where, over time, only insubstantial are taken and then 
repeatedly made available, in particular if a construction is favoured that is based on more static 
percentage figures. Conversely, quantitative taking may refer to acts where data are taken 
repeatedly and stored, for example, for future use so as to be supplied in commerce as a 
representation of a large part of the database. At this juncture, the Bill remains unclear as far as 
the interaction between the time sensitivity and quantity requirement in relation to repeated acts 
of making available from dynamic databases in particular.   
 
According to that Bill, courts may take into account repeated acts directed at different persons 
committed by the “same or concerted parties”.39 Thus, even where the defendant does not acquire, 
over time, possession of a subnational part, the quantity criterion may apply, such as – potentially 
- in the case of search engines. However, the Bill contained a balancing clause which would have 
allowed for the preclusion of protection for collections principally performing functions such as 
addressing, routing, forwarding, transmitting or storing digital online communications, or receiving 
access to connections for digital online communications. The exception, broadly speaking, refers 
to electronic databases automatically compiled by computer programs, which in turn would have 
clarified that automatically generated data that are compiled principally employing computer 
programs do not attract protection for lack of direct substantial investment. Acts such as emailing 
search results to different end users would, consequentially, not normally have qualified as making 
available, though such acts are likewise not entirely excluded.  
 
The additional  “time sensitivity” condition is similarly derived from older case law which had held 
that protection under a misappropriation concept requires the findings of qualities distinct from 
the originality requirement under copyright law, and such distinct quality was found to subsists 
only where the information in question was marketed in a time sensitive manner.40 Time sensitivity, 
however, not only serves as a clear demarcation to copyright protection, but also stipulates a vital 
nexus between the protectionist rationale and the test for liability since it excludes the possibility 
of factual permanent protection such as in the case of dynamic databases. Time sensitivity, under 
the Bill, relates to the act of making available, i.e. such act must “occur in a time sensitive manner”, 
rather than to the informational value of the data appropriated, and therefore has a rather different 
function if compared to the quality criterion under Article 7 (2) of the Database Directive.. Given 
that the making available must relate to a large number of data, the amalgamation of a time 
sensitive act and a large quantity departs from a notion of a specific informational value and 
prompts a much more contracted construction compared to the Database Directive. Time 

 
38 See Charles McManis “Database Protection in the Digital Information Age’ 1 (2001) Roger Williams Univ. 
LR 7. 
39 H.R. 3261, Sec. 2 B (ii). 
40 International News Services v Associated Press 248 US 215, 218 (1915); National Basketball League v 
Motorola 105 F3d 841 (2d Cir. 1997); more recent case law include Silver v Lavandeira 2009 Westlaw 513031 
(S.D.N.Y. Feb. 26, 2009); Barclays v Theflyonthewall.com, 700 F. Supp. 2d 310 (S.D.N.Y. 2010). For a 
comprehensive account see Jeffrey L Harrison and Robyn Shelton, Deconstructing and Reconstructing Hot 
News” Towards a Functional Approach (2013), available from 
https://scholarship.law.ufl.edu/facultypub/384/. 



 11 

sensitivity, therefore, reflects the central condition of the misappropriation doctrine if compared 
to the EU database maker right. Courts have much flexibility in determining a reasonable lead time 
in competition, a condition which not only clearly demarcates the doctrine from any property 
notion, but which also safeguards information access. Finally, the Bill contains a further condition, 
according to which courts must take into account the effect of an act of appropriation as 
undermining the incentive to publish databases. This criterion is extremely useful as it directly links 
the interpretation with a solid rationale for protection, and in turn limits the scope of application 
to situations where protection appears to be necessary in order to ultimately permit the production 
of informational products and services.  These two latter conditions, which are absent in the EU 
Database Directive, are important as they operate as general safeguards in forcing courts to balance 
the conflicting interests in line with broader public policy considerations.41    
 
 

D. Sweat of the Brow: Indirect Data Protection and Unintended Consequences in UK Copyright 
Law  
 
UK copyright law, as mentioned, played an important role in the gestation of the EU database 
maker right given that it is based upon the notion of investment, rather than personality protection. 
The pre-existing express statutory protection for “tables or compilations” as literary works rested 
upon the general property protection under copyright law. At the same time, UK copyright law – 
especially so in borderline cases such as those concerning compilations – have to undertake 
complex balancing exercises, in particular with regard to the idea/expression dichotomy and the 
test applied with regard to the substantial taking test; clearly, a full analysis of all factors used in 
relation to these is outside the scope of this article.   
 
It is, in sum, difficult to place the protection of compilations (Sec. 3 (2) CDPA 1988) under UK 
copyright precisely and unambiguously into an unfair competition or property bracket. 
Necessarily, copyright law is defined as a property right42, and prior to the Database Directive 
compilations of facts and data were protectable following the sweat of the approach.43 Thus, whilst 
the contents of a compilation remained usually unprotected, a certain level of protection could 
indirectly be achieved on the basis of, in particular, an original selection and/or arrangement. On 
the other hand, UK copyright law is certainly not immune to more flexible parameters, in particular 
under the idea/expression dichotomy test and the substantial taking doctrine. In sum, the 
development of both these legal doctrines shows, however, a gradual extension towards protection 
of information. This is also true when considering more reflect jurisprudence which considerably 
rests on property ideas.  
 

 
41 See supra, D.II.1, p. 22 et seq. 
42 Sec. 1 (1) CDPA 1988. 
43 See Robert Gorman, Copyright Protection for the Collection and Representation of Facts [1962-1963] 
Harvard Law Review 1569, 1577 et seq. 
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I. The UK Approach:  Compilation Copyright and Licensability  
 
Overall, the approach is not strictly dogmatic but rests upon a variety of factors, both as regards 
compilation copyright as well as in more general terms. Judicial analysis, in that respect, 
incorporates employing the idea/expression dichotomy44 as well as the doctrine of substantial 
taking, both of which are highly relevant in defining the scope of protection as regards 
compilations so as to counterbalance the potentially extensive effects of the sweat of the brow 
standard. Therefore, it is certainly true that the mere presence of a work as described in the CDPA 
1988 and an assertion of a modicum of skill, labour judgement remains largely inconclusive. More 
insight, therefore, can be gained from an analysis of the factors employed under the 
idea/expression and substantial taking doctrines. In this regard, the parameters used apply equally 
under both principles, and are also relevant in the context of fair dealing.45 The emerging picture 
is, however, certainly not absolutely consistent, and an all-encompassing assessment of an 
immeasurable judicature, especially as regards the treatment of such general principles across 
copyright law in general, cannot be undertaken here.46  Nevertheless, what can at least cautiously 
be shown here is a general drive towards a notion of property that frequently is applied so as to 
provide a doctrinally sound safety net for deciding in favour of the copyright owner, coupled with 
miscellaneous considerations much resembling more wide-ranging perceptions of unfair 
competition law.  
 
In very broad terms, UK courts have relied heavily on a fundamental concept of property – thus, 
“what is worth copying is worth protecting”.47 That broad assertion has never been overcome. It 
can still be located in recent copyright jurisprudence.48 The CDPA enumerates, in meticulous 
detail, protectable subject matter including, of course, compilations. As no further definition of 
the term “compilation” is provided in statutory law, the distinction between unprotectable ideas, 
facts and information and the generally protectable structure following the sweat of the brow 
approach obviously creates difficulties, especially so where the “true” value of the appropriation 
lay in the information, rather than the structure of the compilation.  Overall, case law demonstrates 
that the sweat of the brow approach would, despite the applicable idea/expression dichotomy, 
indeed afford protection to information and data “as such”. The reason why the distinction 
between idea and expression causes uncertainties is obvious. Any compilation will only be 
protected by virtue of an investment of skill or labour into the arrangement or selection of data; 
thus, a selection process – provided that the author has at least a modicum of freedom – will 
usually initially qualify, even if there is no arrangement. Conversely, general jurisprudence 
concerning the idea/expression dichotomy has frequently held, generally, where the idea embodied 
in the work is sufficiently general, appropriation of that idea would not infringe, whereas the taking 
of a detailed idea might.49  
 
Jurisprudence before the implementation of the Database Directive has not, however, established 
generally applicable parameters with regard to the idea/expression dichotomy as applied to 

 
44 The idea/expression dichotomy is not statutorily regulated but is recognised as (now) following from Article 
9 (2) of the TRIPs Agreement 1994.    
45 See generally Jonathan Griffiths, Preserving Judicial Freedom of Movement: Interpreting Fair Dealing in 
Copyright Law (2001) Intellectual Property Quarterly (IPQ )164.  
46 The following references should therefore be understood as selective but representative.  
47 University of London Press v University Tutorial Press University of London Press v University Tutorial Press 
[1916] 2 Ch. 601. 
48 Nova Productions v Mazooma Games Ltd. [2007] EWCA Civ. 297; England and Wales Cricket Board v 
Tixdaq [2016] EWHC 575 (Ch.). 
49 Corelli v Gray (1913) 29 T.L.R. 570; Francis Day & Hunter v Bron [1963] Ch. 567; Ibcos Computers v Barclays 
Mercantile Highland Finance [1994] F.S.R. 275. 
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compilations.50 Most decisions centre around the notion of substantial taking, and herein on both 
the underlying property principle as well as patterns of argument displaying principles of unfair 
competition. Overall, the jurisprudence appears much based on a case by case analysis rather than 
on developing recognised principles: frequently, courts have relied on assumptions of 
protectability where the compilation in question was classified as extensive51, thus displaying a high 
degree of skill and labour.52 Yet protection was often also afforded to much more mundane 
compilations53, and infringement was sometimes affirmed even where no particular structure had 
been taken, or where the investment had not been geared towards the structure of the compilation 
but to the acquisition of data. Here, courts relied heavily on typical free riding patterns of 
argument; the central argument would habitually maintain that the defendant had, simply, taken a 
shortcut and thereby saved himself the expenses and pains the claimant had to bear54, thus 
asserting an intention to cause damage (animus furandi55) to the claimant; a further decisive factor 
was, in addition, the degree of damage caused to the claimant and the existence of competition 
between the parties, or whether the value of the claimants effort in the market had been 
diminished56, in which case the burden of proof as regards copying would be reversed.57  One 
particular issue, that was highly influential during the gestation of the database sui generis right58, 
was whether the taking of a small number of entries over time could be considered, in sum, as 
substantial; here, the court relied on the systematic fashion in which the defendant had (allegedly) 
misappropriated the claimant’s labour59. Copyright protection, consequently, is in essence 
protecting against an alleged ethically questionable behaviour60; there mere proof of (partial) 
copying was, in numerous decisions, sufficient for claims to succeed. 
 
It is precisely at this juncture that US law – both as regards copyright and misappropriation – has 
parted ways with UK law.61 In sum, case law on compilation shows that the protection of 
investment does not necessarily have to be closely linked with a precisely definable object. Overall, 
the substantial taking test thus denotes, ultimately, protection against the defendant’s accrual of 
value at the claimant’s expense. 
 
 

 
50 For an overview of the significant number of cases concerning what may be classified and protected as a 
compilation see  Nicholas Caddick/Uma Suthersanen/GwylimHarbottle, Copinger and Skone James on Copyright, 
17th ed. 2nd Supp., London 2019, § 3.15. 
51 Waterlow Directories v Reed [1992] FSR v409, 411.  
52 University of London Press v University Tutorial Press [1916] 2 Ch. 601. 
53 Cramp v Smythson [1944] AC 329, 333. 
54 McMillan & Co. Ltd. V K & J Cooper [1924] L.J.P.C. 113; Smith Newspapers v The Labour Daily [1925] 25 
S.R. (N.S.W.); Greyhound Racing Association v Shallis [1923-1928] MacG. Cop. Cas. 370 (Ch. D.) 
55 Ravenscroft v Herbert [1980] FSR 193 per Brightman J.; Jarrold v Houlston [1857] 3 K&J 708, 710.  
56 Cambridge University Press v University Tutorial Press [1928] 75 RPC 335. 
57 Ibid. 
58 On Article 7(5) of the Database Directive see supra, E.I.1., p. 17 et seq. 
59 Trade Auxilliaries Co v Middlesborough Association (1889) 40 Ch. D. 425; Cate v Devon and Exeter 
Constitutional Newspaper Co. (1889) 40 Ch. D. 500. In both cases, the court found infringement even though 
the taking occurred over a period of time. 
60 Sam Ricketson, 'Reaping without Sowing: Unfair Competition and IP Rights in Anglo-Australian Law' [1984] 
UNSWLJ 1, 22 et seq. 
61 Leon v Pacific Telephone & Telegraph Group 91 F. 2d. 484 (CA 1937). See further Jack B.  Higgs, “Copyright 
and Computer Database: is Traditional Compilation Law Adequate?” 65 (1987) Texas LR 993.  
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II. Misappropriation as a General Concept in UK Law 
 
Copyright law, thus, mirrors unfair competition standards62, but remains constrained to subject 
matter defined in statute. Nevertheless, concepts of unfairness and free riding63 are visible not only 
in compilation copyright case but can extend to extremely mundane texts such as medication 
package slips with little options for an original choice. 64  Very similarly, in the context of computer 
program copyright UK courts have rejected the step-by-step abstraction and filtration test applied 
previously in the US and instead reverted to the more general concept of overborrowing in order 
to avoid, very arguably, lacunae in protection where the defendant had not copied the specific 
arrangement of code. 65   Protection may, therefore, extend above and beyond a particular structure; 
thus, the decisive factor in determining infringement is the quality of the investment rather than 
the exact assertion of similarities. “Substantial taking”, in this regard, may be geared exclusively to 
an appropriation of specific data66, or even to an appropriation of a structure in the absence of any 
content.67   
 
In sum, the “fairness” parameters employed by courts68 can undoubtedly afford, albeit indirectly, 
protection to information and data as such.  The manifold fairness factors as applied in the context 
of the substantial taking test remain, to be sure, contentious69, the main argument being that is 
subrogates copyright doctrine especially because the appropriation of at least either an original 
selection or an original arrangement must be present in the defendant’s copy70; taking only data 
would appear incompatible with copyright principle and doctrine of the idea/expression 
dichotomy.71  
 
Overall, as least with regard to compilation copyright, there exists very little guidance as regards 
the distinction between idea and expression. The substantial taking test therefore is the central test 
to be applied and is imbued with general notions of fairness that permit courts to consider a vast 
variety of factors, in particular with regard to the defendant’s behaviour and to, ultimately, a general 
notion of loss requiring compensation based on the expenditure of skill and labour and the 
presence of a compilation or table. On the one hand, thus, a compilation and its contents, however 
mundane, must be considered as property; on the other, the substantial taking test rests effectively 
upon an understanding of imprecise prerogatives in competition – any object resembling some 
compilatory effort may thus be afforded protection.  In addition, and in stark contrast to the US 

 
62 Ladbroke v William Hill [1964] 1 All ER 465, 477 per Lord Hodson.  
63 See, in more detail, Guido Westkamp, Der Schutz von Datenbanken und Informationssammlungen im britischen und 
deutschen Recht, Munich 2003, pp. 191 et seq., 239 et seq.  
64 Elanco Products v Mandops [1979] FSR 46, 55-57. See further Hugh Laddie, “Copyright: Over-Strength, 
Over-Regulated, Over-Protected” (1996) EIPR 253. There is also no rule such as the idea/expression merger 
doctrine, see the criticism of the decision in Total Information Processing v Flanders [1993] F.S.R. 497 in Ibcos 
Computers v Barclays [1994] F.S.R. 275 (relating to the “proper” test for software copyright infringement). 
65 Ibcos Computers v Barclays [1994] FSR 275, 277 et seq. See also Stanley Lai, “Database Protection in the 
United Kingdom: The New Deal and its Effect on Software Protection” (1998) EIPR 32.   
66 Ibcos Computers v Barclays [1994] FSR 275, 278 per Jacob J.; Dun v Bradstreet Ltd Typesetting [1992] FSR 
320, 322. See further Ginsburg, Creation and Commercial Value 90 (1990) Col. LR 1865, 1903-1905.   
67 Express Newspapers v Liverpool Daily [1985] F.S.R. 306; see also the protection accorded to diagrams as 
“tables”: Anacon Corporation v Environmental Research Technology [1994] F.S.R. 659.  
68 See, for a comparison between the UK fair dealing and the US fair use test, Ilanah Simon-Fhima, ”Fairness in 
Copyright Law: An Anglo-American Comparison” 34 (2017) Santa Clara High Tech. LJ 44, 56 et seq.  
69 Cornish/Llewelyn/Aplin, Intellectual Property: Copyright, Trade Marks, Patents and Allied Rights, 8th ed. London 
2019, § 11-07. 
70 See Andrew Christie, Copyright Protection for Ideas – An Appraisal of the Traditional View, 10 (1984) 
Monash LR 174, 178.  
71 The approach is incommensurate with the originality threshold under the Database Directive, see Robbie 
Downing (1997) Int. J. L. & IT 607, 609.  
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misappropriation doctrine72, UK law has consequentially never developed more specific 
parameters, in particular with regard to the notion of competition and substitution. Substantial 
taking can occur even though the defendant’s product does not substitute for the original 
compilation, and the reason for courts to not engage more attentively with concerns over markets 
is the undisputed conviction that copyright is, after all, a property right.73 There is a further and 
remarkable consequence from this concoction of property and unfairness standards: ultimately, it 
allows broad yet often close to circuitous conclusions that individual data may be afforded 
protection based on their potential licensability – a pattern of argument that was used both in relation 
to database protection74 and also with regard to more recent copyright case law so as to substantiate 
the protection of commercially perceptibly insignificant parts (such as eight seconds taken from a 
TV broadcast).75  
 
Thus, it may be argued that it is specifically the underlying property concept that permits the 
conclusion that UK copyright law can, based on the sweat of the brow concept, provide protection 
for data as such, yet again only incidentally and – more importantly – without much connection 
to an underlying and conclusive protectionist foundation. The property topos, therefore, seems to 
create a self-referential system that thereby permits expansive extrapolations towards information 
protection. Certainly, as far as copyright law is concerned, the express conferment of a property 
status76 to any subject matter enumerated in statute reinforces an ontological assessment and a 
general assumption of protectability. Thereby, findings of substantial taking based on the potential 
licensability also eradicate the necessity to integrate further balancing factors under the idea and 
expression dichotomy77. However, “property’, in this regard, is not simply a normative topos that 
applies exclusively within statutory copyright law. More accurately, property in copyrightable 
subject matter represents only one example of a wider utilitarian approach. At a very fundamental 
level, the utilitarian drive to protect  commercial value in immaterial objects certainly has impacted 
UK common law outside of statutory IP rights, and there is no doubt that misappropriation – 
although no specific cause of action under that term exists – represents a subtle yet important 
principle  informing  judicial decision making.78 It must suffice here to point out two examples.79 
Fist, UK restitution law, at least according to some commentators, may provide a basis for 
protecting information at least where the information has been enhanced or improved by the 
claimant. Thus, the commercial value created80 can, as a matter of unjust enrichment principles, 
permit the allocation of rights above and beyond copyright law.81 Thus, unjust enrichment can 
mean any subtraction of value from the claimant by the defendant provided that – identical to the 

 
72 Jane Ginsburg, “Creation and Commercial Value” (1990) Col. LR 1865, 1872; Robert A. Kreiss, Accessibility 
and Commercialization in Copyright Theory, 43 (1995) University of Califormia at Los Angeles Law Review 1, 
11..  
73 Weatherby & Sons v International Horse Agency and Exchange Ltd [1910] 2 Ch. 297, Parker J.  
74 British Horseracing Board v William Hill [2001] RPC 31. 
75 England and Wales Cricket Board v Tixdaq [2016] EWHC 575 (Ch.).  
76 Sec. 1(1) Copyright, Designs and Patents Act 1988. 
77 See, in particular, Elanco Products v Mandops [1979] FSR 46.  
78 For a historical account see William Cornish and George Norman Clark, Law and Society in England 1750-1950, 
Cambridge 1989.. 
79 For discussions concerning general misappropriation and unfair competition protection and its link with 
notions of property in UK common law see Gerald Dworkin, Unfair Competition: is the Common Law 
Developing a New Tort? (1979) EIPR 4; William Cornish, Unfair Competition: A Progress Report (1972) JSPTL 
126; Sam Ricketson, Confidential Information - A New Proprietary Interest (1977) Univ. Melbourne LR 223. 
80 See, in general, Charles Mitchell, Paul Mitchell, Stephen Watterson and Gareth Jones,  Goff and Jones: The Law 
of Restitution (8th ed., London 2010) § 36-29.  
81 Brian Fitzgerald and Louise Gamertsfelder, Protecting Informational Products (including Databases) through 
Unjust Enrichment Law: an Australian Perspective, (1998) 20 EIPR 244, 252. 
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substantial taking test in copyright – there is some unfairness in competition, meaning to gain a 
competitive advantage that reduces, in turn, the incentive for producing a value-added product.  
 

1. Unjust Enrichment and Commercial Value  
 
Although courts have never expressly referred to unjust enrichment or misappropriation as a basis 
for a specific cause of action, it is certain that Proprietarian thinking can create quasi-proprietary 
rights outside of the statutory IP regimes. Expansions have occurred specifically in relation to the 
action for commercial breach of confidence, in relation to values created on the basis of exclusive 
agreements such as for the (contractual) right to publish images of a celebrity wedding event, an 
approach that arguably protects information with little or no “proper” confidential character.82. 
That cause of action, based on the law of equity, generally affords protection to confidential 
information provided, in theory, that the defendant disclosed the information to a third party 
whilst being under a duty of confidentiality83, which may arise on the basis of, for example, a 
contractual agreement but may follow from the specific circumstances of the case. The 
development within the context of the confidentiality action is, obviously, highly relevant for the 
question whether property can extend to discrete data, and UK law serves as a lucid example of 
expansions that may exceed more traditional notions of trade secret protection. More recent 
jurisprudence has moved away from focusing upon a breach of such duty and turned to 
commercial value instead.84 Two aspects of the debate concerning commercial confidentiality are 
particularly relevant here, focussing in particular upon the commercial value with regard to 
celebrities.  First, whether confidential information can be classified as property, and second in 
how far broader patterns of argument permit the assertion of a quasi-property right. As to the first 
question, it is certain now that confidential information as such does not fall within the traditional 
notion of property as such85, but that a third party may be liable nevertheless even where no 
dedicated duty to maintain secrecy can be asserted. In particular, the question of a property right 
as a transferable asset – that is, whether confidential information could be considered as a right in 
rem for the purpose of excluding third parties from using it - was tested in relation to confidential 
information by the Court of Appeals, who rejected the idea of a property right. The persuasive 
reason was that – where confidential information was, hypothetically, to be considered as an object 
of property in a licensing agreement86 over a celebrity event - that object would still be the 
confidential, rather than the commercial character of that information. It thus logically followed 
that, where the “owner” of confidential information enters into a licensing agreement the object 
of which is to publish the information, the confidential character is immediately lost. Therefore, 
the licensee cannot prevent third parties from using the information by publishing it, since nothing 
had been transferred with effect in rem. Any exclusivity is limited as only contractual rights 
persevere. However, it is highly arguable that a quasi-proprietary protection can be established 
without any need to resolve, as a preliminary step, the question of property in confidence. The 
House of Lords87, in the same case, took an entirely divergent approach by focussing, ultimately, 
on two aspects: first, the value created by an exclusive licensing agreement and second, and more 

 
82 See Richard Arnold, Confidence in Exclusives: Douglas v Hello in the House of Lords (2007) EIPR 339; 
Tanya Aplin, Commercial Confidences after the Human Rights Act (2007) EIPR 411. 
83 Tanya Aplin, Commercial Confidences after the Human Rights Act (2007) EIPR 411. 
84 Matthew Conaglen, Thinking About Proprietary Remedies for Breach of Confidence (2008) 1 IPQ 82; Gareth 
Jones, Restitution of Benefits Obtained in Breach of Another’s Confidence (1970) LQR 463; Peter Birks, Unjust 
Enrichment and Wrongful Enrichment (2001) Texas Law Rev. 1779; Arnold .S. Weinrib, Information as 
Property (1988) 38 Univ. Toronto LJ 117. 
85 See Douglas v Hello! [2004] EWCA Civ 63. 
86 See also Fraser v Evans [1969] 1 QB 349; Buchanan v Alba Diagnostics [2000] RPC 367 (in relation to secret 
know--how). 
87 OBG v Allen [2007] UKHL 21. 
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subtly, the “unfairness” in the questionable behaviour of the defendant88 who had published 
images from the wedding knowing that the licensee had entered into and paid for his exclusive 
prerogative. In short, the defendant had availed himself of a value rooted, solely, in the fact that 
such commercial value had been created by way of an exclusive licensing agreement, rather than 
by showing that the value was the result of labour. In addition, it remains doubtful – in the context 
of the traditional cause of action – whether the information was capable of confidentiality at all 
and why the defendant had a duty not to publish. In sum, both licensor and licensee can rely on 
protection through the action for confidentiality, and it follows that indirectly a right in rem is 
created.  The value in question does not need to reflect an objective market value but can be 
created solely by contractual agreement.89 The decisive reason for affording protection in such 
cases lies in the recognition of potential demand. The decision thus highlights that, very arguably, 
the expansive labour theory as used in copyright law can have spill-over effects. In effect, the 
House of Lords created a general misappropriation or unjust enrichment standard, yet notably 
without a dedicated and precise rationale. Parallels to the US misappropriation (“hot news”) 
doctrine are evident. As regards the protection of data “as such”, this line of reasoning can be 
employed, effortlessly, so as to indirectly provide property-style protection as long as some value 
can be recognised. That value can, in addition to be the result of labour, also simply result from 
the commercial value crated under a licensing agreement. Applied to databases, the effect of this 
concoction would be to protect, ultimately, public domain information by both an expansive 
notion of commercial confidentiality, protected as long as the agreement would provide for, and 
a potentially ensuing database copyright sui generis right protection. It appears difficult to ascertain 
whether in such cases the law would function so as to provide incentivisation.  
 

2. Property, Commercial Value and Licensability in UK Law  
 
These advances clearly demonstrate the continued impact of utilitarian considerations. Thus, there 
is ample scope within the overall legal framework that may allow courts to consider a quasi-
proprietary nature of data and information. The most important conclusion here is that the labour 
theory permits an evasion of focussing upon the particular object of protection. Thus, general 
unfairness standards can be employed as basic norm so as to effectively substitute for more 
agonising analysis under the idea/expression dichotomy and the traditional substantial taking 
doctrines. Unsurprisingly UK courts have continuously pointed out that the application of these 
principles cannot be generalised, leaving much too subjective impressions and individual value 
judgements. The absence of a dedicated basic norm in UK copyright and beyond becomes clear 
when comparing UK and US approaches as regards the impact of underlying principles, especially 
so as the US Feist decision rests upon constitutional standards, i.e. the “encouragement of learning” 
objective under Article I Clause 8 of the First Amendment of the US Constitution.  For the UK, 
where labour, or industrious effort remains the sole principle underscoring the construction of 
norms, the integration of further guiding parameters naturally is blocked. Lockean theories of 
property therefore still prevail. Clearly, the usual reference to the Lockean labour theory in itself 
cannot provide immediate answers and reliance on the labour theory seems ridden with 
complexities when notions of physical property are applied to immaterial goods.90 As such, labour 
alone can hardly provide a general justification that reflects the expansion of interests in today’s 
society with regard to technological development and the allocation of information rights. Yet 

 
88 See also, as regards the relevance of the defendants behaviour – i.e. gaining unauthorised access to trade secrets 
Boardman v Phipps [1967] 2 AC 46, 89-90, 101-102.  
89 See Megan Richardson, Owning Secrets: “Property” in Confidential Information, in: Robertson, The Law of 
Obligations - Connections and Boundaries (Oxford 2008). 
90 See further Peter Drahos, A Philosophy of Intellectual Property (Aldershot 1996), pp. 52-53; Karl Olivecrona, 
Locke’s Theory of Appropriation, in: Richard Ashcroft, John Locke (London, New York 1991), Vol. 3, 327-342; 
Justin Hughes, The Philosophy of Intellectual Property 77 (1988) Georgetown Law J. 287, 311-313. 
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labour – substantial investment – also underscores the database sui generis right. As will be shown 
in the following paragraph, CJEU jurisprudence seems to follow a rather similar pathway which 
raises serious concerns over the appropriateness of sui generis protection vis-à-vis modern 
technological advances.     
 

E. Beyond Investment Protection: Limits of the EU Database Maker Right?    
 
Evidently the database sui generis right poses multiple challenges. Article 7 of the Database 
Directive is riddled with open and uncertain wording. The following will not provide, however, a 
general account of any possible modes of construction with regard to notions of substantiality. I 
will focus specifically on the interaction of the database maker right with the overall policy aims 
underlying the introduction of that right in the late 1990s and the application of that right to, 
specifically, search engine technologies. The relevance of search engine cases follows from the fact 
that they represent an important example of how the database maker right fails to reflect interests 
that certainly had not been taken into account during the gestation of the Database Directive. 
Search engines and similar technologies are ultimately beneficial to users since they offer improved 
access to information. In addition, search engines may function so as to promote market 
transparency by, for instance, allowing price comparisons for users. However, the application of 
Article 7 to such uses poses a number of highly intricate complexities. The most relevant in this 
regard is in how far the Directive permits courts to rely on the general objectives supporting the 
database maker right, that is, to provide incentivisation in order to foster information markets for, 
ultimately, consumer welfare. Therefore, a discussion of the application of the database maker 
right to such technology can yield some important insights, especially so as regards the integration 
of competition-based parameters into the structure as provided by Article 7 of the Database 
Directive.  
 
It is, from the outset, undisputable that cases concerning the use of data by search engines generate 
entirely different problems; these problems exceed the intrinsic construction of Article 7. From an 
economic perspective, operators of search engines do not necessarily have an interest in the data 
as such. In most cases, search engines (in particular for price comparison purposes) will be applied 
to highly dynamic source databases; in many instances, such as in relation to small ads databases, 
the data are inserted not by the alleged owner of that database but by users. Competition thus can 
be between two services (i.e. between a website operator and a search engine operator) as well as 
with regard to the data, more precisely to a particular type of information for which the website 
operator would usually provide an infrastructure for their presentation. Therefore, the typical risks 
and interests compared to constellations such as in Feist are usually not present. The major collision 
of interests is with regard to the services supplied and the distinction between the original database 
(website) and value-added services supplied using the same data. As will be discussed, Article 7 
seems incapable of internalising these interests.       
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I. The Second Wave: (Meta) Search Engines and Parasitic Appropriation  
 
In relation to meta-search engines, the Court of Justice arguably and critically fashioned an 
exceedingly wide scope of protection.91 The decision in Innoweb92 serves as a key example of a 
constellation which would require a robust discussion of the legitimacy of interests and limits of 
the database maker right with regard to value added services, and also as regards the relationship 
between the database maker right and general copyright jurisprudence. Unfortunately, the Court 
of Justice rendered a rather short and rather casual decision, noting in particular that the term re-
utilisation had to be construed broadly and that it was specifically the fact that the operator of the 
target website had potentially been deprived of income that were decisive factors for the benefit 
of the claimant, since the end user had no motivation to visit the claimants website.. This, the 
Court of Justice asserted, was so even if the end user had to follow a hyperlink to direct them to 
the original website(s) after having received the search results. Instead, the end user should, in 
order to preserve the database makers’ prerogative, consult each relevant website individually.93 
Ultimately, the meta search engine technology permitted uses that would potentially drive potential 
users away, and therefore constituted a use “close to a parasitic product”94.  That approach raises 
multiple concerns, three of which will be discussed here. First, the division between substantial 
and insubstantial parts under the Directive; second, the notion of direct competition in contrast 
to the misappropriation approach; and, thirdly, the impact of combining database protection with 
broad notions of unfairness with regard to value-added services in more general terms. 
 

1. Protection of Insubstantial Parts: Distinguishing Substantiality from Insubstantiality  
 
It remains, especially so in cases involving search engines, difficult to characterise acts as either a 
taking of substantial or insubstantial parts. Article 7 (5) of the Database Directive, in general, 
establishes a re-exception to the basic rule in Article 7 (2). Therefore, insubstantial parts remain in 
the public domain and are not subject to a right to authorise their use. The database maker may 
only claim database rights where a use falling within Article 7 (5) is done in a repeated and 
systematic manner. In addition, such use must conflict with a normal exploitation of the database 
or prejudice the database makers’ legitimate interests. The two latter conditions are, in contrast to 
the similar wording under the general three-step provisions in international copyright convention 
law, cumulative. Thus, the extraction or re-utilisation must, cumulatively and in sum, have the 
same effect as an extraction or re-utilisation of substantial parts under Article 7(2) of the Database 
Directive.95   
 
Article 7 (5) thus affords protection to insubstantial parts of a database which are, by definition, 
not an element of the protection afforded to database makers as such. It follows that generally a 
narrow construction is required. Article 7(5) therefore cannot apply unless the part taken 
represents a substantial, i.e. substituting part. For example, the placing of a hyperlink to a website 
containing a database would not qualify since in such case the extraction is undertaken by users. 

 
91 Case C-212/02, Innoweb BV v Wegener ICT Media BV and Wegener Mediaventions BV [2014] 
ECLI:EU:C:2013:850, para. 48. 
92 For case comments, see Pirtta Virtanen, „Innoweb v Wegener: CJEU, Sui Generis Database Right and Making 
Available to the Public – The War Against Machines” 5 (2014) 2 European Journal of Law and Technology < 
http://ejlt.org/article/view/361> (2.2.2020); Martin Husovec, “EU: Does Innoweb Hinder Innovastion on the 
Web?’ (2014) Kluwer Copyright Blog, < http://copyrightblog.kluweriplaw.com/2014/01/20/eu-does-
innoweb-hinder-innovation-on-the-web/?print=print> (4.2.2020).    
93 Case C-212/02, Innoweb BV v Wegener ICT Media BV and Wegener Mediaventions BV [2014] 
Innoweb v Wegener [2014] ECLI:EU:C:2013:850, , para, 49. 
94 Ibid., para. 48. 
95 Case C-203/02, The British Horseracing Board Ltd and Others v William Hill Organization Ltd. [2004] ECR 
I-10415, ECLI:EU:C:2004:695, para. 91.  
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Further, the acts in question must both be systematic and repeated. Article 7(5) is generally relevant 
for all acts employing technologies such as search engines.   
 
Opinions are divided on how the elements of “repeated/systematic” should be construed. 
Certainly, taking the same information repeatedly cannot affect the database maker right – the 
directive expressly states that no right in individual data exists. It may, however,  be broadly posited 
that a systematic extraction will occur anytime some technology is being employed, whereas a 
repeated appropriation would simply mean “more than once” – which effectively would give rise 
to a notion of protecting insubstantial parts whenever technologies such as web crawlers or search 
engines are employed.  
 
Conversely, “systematic and repeated” may refer conclusively to an act of circumvention, i.e. the 
defendant must not only acquire possession of a substantial part by taking elements over time but 
must also have the requisite subjective intention to systematically come into possession of a 
substantial part.  Obviously, the answer ultimately depends on the character of Article 7(5) and its 
relationship with Article 7(1), and in particular whether Article 7(5) extends protection only in case 
a marketable competing database is created – which of course will not be the case where data are 
taken but not, over time, collected by the potential infringer, such as where the individual and 
discrete data are automatically transmitted to third parties.  However, even when following such 
more constricted approach, it is obvious that Article 7 does not compel courts to expose tangible 
harm. What would be protected, still, is some “legitimate” interest to object to acts that may 
potentially endanger the recoupment of the investment, a classic free riding tenet of similar latitude 
to a property right in contents.  
 
 

2. Search Engines as Parasitic Products 
 
In contrast to the misappropriation doctrine, a wide and opaque notion of investment thus 
prevails. In this context, it must also be noted that the Court of Justice had previously asserted 
that (electronic) copying was not required for the purpose of a substantial extraction. In other 
words, once the content of a database had been used commercially so as to create a potentially 
rivalling informational product, infringement would automatically follow. This is unpersuasive for 
several reasons.  
 
It is highly contentious whether the operation of a meta search engine would immediately fall 
under Article 7(2) of the Database Directive, thus denoting a taking of a substantial part.96 It is, 
specifically, doubtful whether the dynamic target websites can be described as representing a 
substantial investment; they can change on an hourly or daily basis, and the contents are – overall 
– inserted by individual advertisers, rather than being independently collected; this appears, in the 
context of “small ads” compilations particularly contentious where the claimant simply copied 
from, for example, a paper version of a newspaper, i.e. where the initial investment is geared 
predominantly towards compiling ads in the paper version97.  In relation to the costs incurred for 
operating the website, the appropriation of existing “real time” data could therefore effortlessly be 
construed as insubstantial taking in a repeated and systematic manner, with an ensuing assumption 
that such use would also fulfil the further conditions set forth under Article 7(5) of the Database 

 
96 See German Supreme Court (BGH), 22.6.2011, I ZR 159/10 = (2011) Neue Juristische Wochenschrift 3443, 
para. 43 et seq. The Court held that screen scraping technology would generally fall within Article 7(5) (as 
implemented into German copyright law in § 87b (2) of the Authors Rights Act 1965), and that no systematic 
or repeated extraction has taken place outside of a normal use of the database.  
97 See, for a broad construction of the term “extraction” as not requiring direct copying, Case C-304/07, 
Directmedia Publishing GmbH v Albert-Ludwigs-Universität Freiburg [2008] ECR I-07565. 
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Directive. Effectively, then, both Article 7(2) and 7(5) of the Database Directive provide ample 
opportunities to argue in favour of a generalised allocation of rights in data, without much 
recognition as to the relationship between the concrete investment and the freedom to utilise data. 
It would be sufficient to show some investment in the presentation of data. Necessarily, concerns 
over freedom of competition and innovation ensue. Therefore, cases such as Innoweb and 
Esterbauer, where combined, raise a number of intricate questions between the objective of 
incentivisation and the protection of individual data.  
 
The most fundamental problem emerges with regard the formulation and structure of Article 7 of 
the Database Directive, more precisely with regard to the demarcation line that needs to be set 
between cases relating to substantial and those relating to insubstantial parts. Demarcating the two 
elements is of utmost importance because Article 7(5) permits a wider integration of market-based 
aspects and thereby a more flexible incorporation of diverse interests, in particular as regards the 
two diverse types of competition at issue: competition as between the data in question and 
competition concerning the quality of services. In conclusion, the notion of substantial taking as 
applied in Innoweb in reality confirms a thinking informed by unjust enrichment and extended ideas 
of parasitism, but hardly resembles the original policy objectives. 
 

3. Protecting Data without Informational Value? 
 
The tendency to place emphasis upon the appropriation of value is apparent, in addition, in the 
jurisprudence on the constituent elements of a database, in particular the notion of the 
independence of data. Arguably, the independence of elements represents a crucial condition for 
database protection. Independence denotes, first that each element must have individual 
informational value. This not only mirrors the fundamental policy aim to give limited protection 
to valuable information storage systems for the benefit of easing information access, but also 
serves as an important demarcation line vis-à-vis other pre-existing regulation models, such as in 
relation to software or films. Hence, a computer program would typically consist of dependent 
elements – i.e. the steps necessary to cause certain sequential operations, since removing one such 
step in the operation would render the program useless. Similarly, a film is not a protected database 
consisting of still frames since removing one such frame would change the overall communicative 
value; a book, correspondingly, is not a collection of words. Consequentially, what must be taken 
for the purpose of infringement is a collection of elements that have, individually, informational 
value. In Esterbauer98, the Court of  Justice held that appropriating topographical data from a 
standard map constituted infringement; the Court of Justice asserted that topographical data – 
such as the location of cities, roads, churches etc. -had to be considered as independent data for 
the purpose of the definition of a database. This assertion is decidedly unpersuasive, because such 
data, if taken out of the context of a topographical map, do not represent any informational value99, 
much as the reference “10º” is meaningless.     
 

4. Conclusion: Protection Rationales and CJEU Jurisprudence 
 
Overall, the Court of Justice has developed an exceedingly broad protection mechanism. It is not 
required that the parts taken represent at least an informational value; thereby, establishing the 
existence of a database is sufficient to effect indirectly and effectively creating rights in individual 

 
98 Case 490/14, Freistaat Bayern v Verlag Esterbauer GmbH [2014] ECLI:EU:C:2015:735. 
99 Paul W Hertin, „Der Elementenschutz für Darstellungen wissenschaftlicher und technischer Art ist eröffnet 
– Die Konsequenz aus der Rechtsprechung des EuGH zum Datenbankschutz für analoge Kartografie“, in: 
Dreier/Peifer/Specht, Anwalt des Urheberrechts, Festschrift für Gernot Schulze zum 70. Geburtstag, Munich 
2018, pp. 13,.21. 
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data. These data do not have to have individual informational value and may therefore extend the 
property right to machine generated data. As regards infringement, the perhaps most relevant 
criticism concerns (1) the unclear distinction between insubstantial and substantial taking, i.e. more 
critically the lack of a precise demarcation line between property rights and the public domain and 
(2) the uncertainty with regard to the applicable factors determining, ultimately, fairness. Cases 
such as Innoweb and Esterbauer demonstrate how close protection the database maker right may 
come to protecting individual data. For those advocating specific data property rights, such line of 
reasoning may be welcome, in particular because the jurisprudence of the Court of Justice may 
pave the way for an express extension of the sui generis right de lege ferenda towards a general data 
right100.   
 
Thus, the presence of a database as defined, a presumption of an investment as substantial and 
virtually any act employing technical means can therefore yield a finding of infringement. This is 
apparently so because the Directive itself broadly summarises the scope of protection, and the 
need to construe the exclusive rights equally broadly, as following from the policy objective to 
stimulate the establishment of “data storage and processing systems which contribute to the 
development […] of an information market”101. This is perfected, often, by combining broad 
proprietary rights with equally broad notions of unfairness and parasitism, displaying a trend which 
largely appears to repeat the patterns used in UK copyright law: protection begins once there is a 
risk that the maker might lose income, or some possibility that less income may be generated. 
The generalised parasitism approach is incommensurate with the general policy aim underlying the 
Directive.  
 
The extensive jurisprudence by the Court of Justice highlights dangers that are common to any 
model of protection vis-à-vis data. The central issue is how to deal with the notions of risk and 
incentivisation, an issue equally applicable to the database maker right and a more expansive data 
right. The parasitic product approach as was employed in both Innoweb and Esterbauer has wide 
ranging implications upon concerns over access to information and may usurp both copyright and 
more precise unfair competition standards. The ultimate purpose of establishing a specific 
database right was, of course, to enhance information access for general public welfare objectives, 
rather than granting property rights in information so as to safeguard against any subjectively 
unwelcome competition. That ultimate objective may easily be squandered. As mentioned, it was 
the specific risk of being exposed to cheap electronic copying and, consequentially, the danger of 
being unprotected vis-a-vis a directly competing product. In this regard, obviously, the notion of 
risk and, related to this, incentivisation, are insufficiently embedded in the proscribed “box ticking” 
exercise as provided for by the Directive. More holistic lines of reasoning that would require close 
investigation of the basic principles and polices are obstructed once the case is subsumed under 
the “substantial” limb in Article 7 of the Database Directive. The initial model of protection rested, 
as discussed, principally upon the idea of an industrious, costly and independent collection of data. 
That notion of an independent endeavour lies at the heart of database protection because, where 
such endeavour is substantial with regard to the risk assumed, information in the public domain is 
left freely accessible. Conversely, the joint effect of the assertions in the Directmedia, Innoweb and 
Esterbauer decisions suggest something entirely different: that the first comer providing any kind 
of infrastructures technically accumulating from third parties can rely solely on the investment 
made in the presentation or verification of elements, rather than in their (costly) collection, and 

 
100 See, in general, Andreas Wiebe, „Schutz von Maschinendaten durch das sui-generis-Recht für Datenbanken“ 
(2017) GRUR 338; Herbert Zech, „Building a European Data Economy – The European Commission’s 
Proposal for a Data Producer’s Right“ Zeitschrift für Geistiges Eigentum/Intellectual Property Journal 
(ZGE/IPJ) 9 (2017), 317. 
101 See, for example, Case C-46-02, Fixtures Marketing [2004] ECR I-10365, para. 33; Case C-604/10, Football 
Dataco and others [2012] ECR para. 34 
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that similarly the “presentation” of data (such as geographical or topographical information) must 
likewise count as protectable costs even where such data have no informational value. Conversely, 
and in particular considering the principle that generated data remain free, it can be argued that 
protection must always follow from an independent collection and that therefore presentation or 
verification in the absence of such endeavour are insufficient.  
 
In contrast to the sui generis protection model, the elements used under the misappropriation 
doctrine meritoriously steer judicial decision making towards a more robust construction in line 
with balancing requirements that reflect both the need to show precisely on which market 
objectively competition should be restrained. Thereby, courts are coerced to precisely delimit the 
notion of markets where detrimental competition may occur and thus to assert the legitimate 
interest as regards the required lead time, and, perhaps more importantly, whether general public 
policy concerns with regard to incentivisation are fulfilled; in other words, here the central question 
would be whether a reasonable database maker would publish the compilation in the absence of 
any legal protection.102 Under the Directive, in contrast,  any potential danger may suffice, thus 
affording – when combining the effects of the decisions in Directmedia, Esterbauer and Innoweb 
– a term fifteen year term of protection to otherwise unprotectable data.  
 
   
 
 

II. Information Value and Innovation in Value-Added Services  
 
The Directive, consequentially, sets limits to a market-based approach in that virtually any 
competing product can cause some danger to the database maker that may potentially decrease 
income. At closer inspection, however, the search engines cases show that the central issue is not 
limited to competition and access to particular data as such; it is also competition between different 
services of different qualities to internet users. Thus, it remains open whether in such cases the 
notion of direct competition with regard to the respective content – or informational value – is 
sufficient to fully grasp the manifold interests, especially so as regards more general public interest 
concerns.  
 
Very arguably, and based on the underlying investment protection rationale, a superior 
methodology would therefore integrate a further factor in the assessment, i.e. whether competition 
as between two different services – such as those offered by the claimant and the general public 
interest in fostering innovation with regard to internet technology – is generally desirable. Such 
argument is heavily supported, for example, by the jurisprudence of the German Supreme Court 
with regard to thumbnails of copyright protected images; herein, the court asserted that, on the 
basis of an – admittedly dogmatically contestable – notion of implied consent the exclusivity under 
copyright law cannot affect standard and developing technologies, such as specific search 
technologies. From this, a much more interest based test may be developed that can more 
convincingly accommodate the creation of access rights103 based upon, most importantly, the 
extent of legitimate interest on secondary service markets, which requires a meaningful evolution 
of the law so as to overcome the rigidity of accepting database contents as property    
 
The search engine cases demonstrate, therefore, that the problem concerning content protection 
in the context of any of the existing protection models today arguably lies elsewhere. Meta search 

 
102 Deborah Rosler, The European Union’s Revised Directive on the Legal Protection of Databases (1995) High 
Technology LJ 105, 117.  
103 See, generally, Dan Wielsch, Zugangsregeln. Die Rechtsverfassung der Wissensteilung (Tübingen 2008). 
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engines exactingly reflect highly dynamic innovation in relation to internet technology and thus 
represent value added services. The relationship between this type of innovation, and the general 
freedom to avail oneself of more convenient services  – which ultimately has beneficial effects – 
has been debated in copyright and competition law, in particular as regards problem areas such as 
copyright limitations and statutory licenses, the three step test104, online exhaustion and 
compulsory licenses.  
 
These debates related to copyright are necessarily outside of the scope of this contribution; 
obviously, the assertions by the CJEU in Innoweb in particular deprive the public of enhanced 
services and reduce market transparency. In short, the underlying and central issue is the same – 
whether and to which degree access rights can be established with a view to permit the emergence 
and sustainability of value-added services. That objective is entirely in line with the objective 
underlying the database maker right: that the IP right is solely awarded so as to incentivise the 
independent collection of data - and not their (automated) creation - so as to facilitate access to 
information for the benefit of (internet) users, and, ultimately, to foster freedom of information.   
 
Search engine cases also show remarkable inconsistencies between the objective of protection and 
the decision-making programme at a statutory level. The central and perhaps most gripping 
problem concerns the balance between a desirable level of protection in accordance with the 
underlying policy objective and the need to incorporate diverse interests in competition and 
innovation; the emergence of such interests could hardly have been foreseen at the time the final 
version of Article 7 of the Database Directive was drafted. 
 

1. Monopolisation and Innovation Needs 
 
The chief and fundamental difficulty as regards protection of data in general lies, very arguably, in 
a seemingly simplistic approach to construing the sui generis right under Article 7 which 
immediately excludes a recognition of further relevant factors. The effects of affording protection 
under the database maker require much closer observations and analysis. Detrimental effects, 
especially with regard to value-added information services, need to be counter-balanced against 
the fundamental underlying objectives. Article 7 obscures such pathway.  Competition, of course, 
is generally desirable as a driver of technological progress, and therefore models based on 
unfairness should be treated as dedicated exceptions to a general principle of free competition.105  
As the difficulties that have arisen with regard to search engines and other more recent advances 
in internet technologies have shown, two divergent types of competition must be separated. All 
protection models discussed here focus, ultimately, on the competing interests with regard to the 
informational value inherent in a compilation or database as a basis for allocating commercial 
prerogatives. Yet this leaves out concerns over competition with regard to value-added services 
and, similarly, the concept of self-responsibility where website operators have voluntarily provided 
access. These aspects are closely interwoven in that, ultimately, making data freely available denotes 
that the risk assumed is limited and incentive issues are largely absent, thus permitting the 
conclusion that, as a minimum, the operator may be assumed to have taken into account the 
potential re-use of data. Moreover, and even in cases where direct competition exists with regard 
to contents, the degree to which value is added by a competing service must be integrated into a 
further relational step in the assessment so as to prevent conclusions that hinder innovation to the 
detriment of end users, in particular with regard to market transparency which is the main benefit 
of meta search engines and a precondition for, ultimately, information freedom as a matter of 

 
104 See Christophe Geiger, Reto Hilty, Jonathan Griffiths et al., Declaration: A Balanced Interpretation Of The 
"Three-Step Test" in Copyright Law, 1 (2010) JIPITEC 119. 
105 For a persuasive account see Marc Lemley, IP and Other Regulations ( 2015)  Stanford Law and Economics 
Online Working Paper No. 476, available at SSRN <https://ssrn.com/abstract=2589278> (9.3.2020). 
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exercising fundamental rights. The CJEU, ill-advisedly, disregards that correlation in giving short 
shrift to concerns over information freedom and end user benefits by eliminating reliance on the 
express freedom to consult the database106 - which, after all, points towards fundamental freedom 
of information concerns - once infringement is established. Therefore, a third party offering 
enhanced services may not act as “agent” for the benefit of end users, and thus access to facts 
based on public policy considerations -proliferation of market transparency - is denied.  
 
Market transparency, however, reflects only one relevant aspect here, since such beneficial effect 
must be placed within the broader context of technological innovation and access to information. 
Thus, a closer analysis of the debate on the three-step test as a general constraint on the legislative 
and judicial freedom to enact and construe limitations in copyright law may provoke further and 
broader insights. The central issue here concerns the same type of question, i.e. whether the test 
would stand in the way of permitting third parties who commercially exploit works protected under 
copyright to raise an “agency-style” argument, i.e. whether such third parties can claim to act in 
the interests of users as beneficiaries of specific limitations. Clearly, a full exposition of that debate 
cannot be conducted here; however, the parallels are evident in that there is some consensus that 
the three-step test should be read in a manner that is consistent with and open to technological 
advances, which in turn fundamentally allows an integration of market-based arguments into the 
literal assessment of copyright limitations. The problem to be countered through an extended 
application of specific limitations thus is identical to extending the freedom to consult a database 
to potential competitors over services: to prevent the reservation of future markets by absorbing, 
ultimately, competition law considerations. Thus, in general the relevance of added value and its 
interoperation with demands for competition is acknowledged even in the context of copyright 
law. Extending copyright limitations – i.e. statutory licenses107 – to certain forms of commercial 
uses therefore does not constitute a violation of copyright interests and the three-step test merely 
because some indeterminate market interest is affected but because strong copyright protection in 
favour of exploiters has a stifling effect on innovation as regards services in a digital context. Thus, 
the economic function of copyright as an incentive to create and disseminate (even) original works 
– rather than pure data - can hardly be accomplished where exploiters are not exposed to pressure 
from competition.  
 
There can thus be little doubt that these perceptions must also apply to purely investment-based 
rights, and that therefore a judicial decision to subsume alleged cases of infringement under the 
“substantial extraction or re-utilisation” prong of Article 7 evidently obscures and obstructs a 
closer investigation. There is very little connection between the approach taken in Innoweb and the 
objective to incentivise the development of information markets, and consequentially the mere 
existence of specific database protection cannot be raised as a convincing argument over a more 
general problem with regard to advancing innovation with regard to information services. It is 
therefore also evident that a distinction must be made between competition over data collections 
and competition over services from a public welfare perspective. In this context, it should be 
remembered that the first proposals for the Database Directive foresaw a claim for involuntary 
licenses in the case of sole source licenses, which was abandoned following the decision in Magill.108  
One of the major areas of concern over the application of Article 102 TFEU, and this is especially 

 
106 Case C-212/12, Innoweb BV v Wegener ICT Media BV and Wegener Mediaventions BV [2014] 
ECLI:EU:C:2013:850, paras. 46-47 (“That operator is not at all interested in the information stored…”). 
107 See also Guido Westkamp, The Three-Step Test and Copyright Limitations in Europe: European Copyright 
Law between Approximation and National Decision Making [2008] 55 Journal of the Copyright Society of the 
USA 40, 57 et seq.. 
108 See further Guido Westkamp, “Balancing Database Sui Generis Right with European Competition Law under 
Article 82” 
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relevant in the context of claims for access to big data, is whether the incumbent must demonstrate 
indispensability, and whether the intended use of data must result in a new product or service.109 
 
 

2. Commercial Access Rights: Consent and Self-Responsibility in (Database) Copyright 
 
Apart from the arguments pointed out above, such danger is not exactly confirmed and certainly 
not recognised, at least partially, in the Court of Justice’s jurisprudence with regard to the exclusive 
right of communication to the public, which is identical to the notion of re-utilisation. Here, the 
“new public” criterion as applied to the standard internet technologies such as linking110 operates, 
fundamentally, as a mechanism reflecting and imposing expectations of self-responsibility as a 
principle ultimately ensuring access rights for the public good. Emphasis here is placed upon initial 
consent and therefore the legitimate expectations of users, as may be reasonably expected in the 
context of an implied promise.111 Translating this principle, based effectively on an extended 
notion of consent, to the database maker right illustrates that the risk assumed as a central factor 
in Article 7 of the Database Directive, must be further thought of in more relative terms. In this 
regard, contradictions between databases protected by copyright and the database maker right may 
arise. As regards databases protected by copyright only, it seems difficult to imagine the Court of 
Justice not applying the new public criterion in the sense of placing some emphasis upon self-
responsibility, and thus technologies such as linking would be permitted.112 . The voluntary making 
available of data thus would, applying this principle, automatically permit commercial reuses even 
where the data in question would qualify as a result of an original selection. Finally, it should be 
remembered that the first proposal included a compulsory license clause seeking to regulate 
compulsory licenses in relation to sole-source databases where access is indispensable.113 Yet 
competition law will also have to respond to claims for access to databases that are neither 
protected by copyright nor the sui generis right; such databases may be protected on the basis of 
(domestic) contract law and are not subject to the restrictions under secondary EU law.114  
 

3. Interim Conclusion  
 

 
109 See Case T-201/04, Microsoft Corp. v Commission of the European Communities [2007] ECR II-03601, 
ECLI:EU:T:2007:289 (arguably abandoning the need to show a new product, thus permitting uses in 
competition). 
110 Case C-466/12,  Nils Svensson et al Retriever Sverige AB, ECLI:EU:C:2014:76; C 384/13, BestWater 
International GmbH v Michael Mebes and Stefan Potsch, ECLI:EU:C:2014:2315; Case 160/15, GS Media BV 
v Sanoma Media Netherlands BV and Others, ECLI:EU:C:2016:644. 
111 See also German Supreme Court (BGH), Judgement of 29 April 2010, I ZR 69/08 (2010) GRUR, 628; see 
further Matthias Leistner, The German Federal Supreme Court's Judgment on Google's Image Search: A 
Topical Example of the “Limitations” of the European Approach to Exceptions and Limitations (2011) IIC 
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Scenarios such as in Innoweb are largely subjugated from the initial objective underlying the database 
maker right and its reflection of, then, contemporary commercial realities – such as in the Feist 
scenario – which, again, assumingly informed the drafting. Thus, disregarding the existence of the 
database maker right and applying more advanced assertions by the Court of Justice with regard 
to copyright would aloe more easily to include the relevance of value-added technologies into the 
equation. The availability of value-added information tools is, of course, a central tenet within the 
Directive’s ultimate objective.115 and obscuring conflicting policy interests. There is, in sum, a lack 
of recognition of higher-ranking valuers.  This is particularly true for the interplay between 
information access as a fundamental right and legislative objective, and conditions for access that 
may be derived from competition law. 116  Admittedly, these objectives are difficult to discern given 
the vagueness in language; however, database protection is a means to an end – to foster 
information tools for the benefit of, ultimately, information freedom and enhanced information 
access.  In this regard, and in contrast to the database maker right, time sensitivity under the 
misappropriation doctrine can be ascribed an important function in judicial analysis, particularly 
because it permits courts to align legitimate interests of producers with a dedicated “term” of 
protection.  
 
The extremely thin and unresolved demarcation line between substantiality and insubstantiality 
noticeably shows, in this regard, the uncertainties and complexities that arise as concerns the 
differentiation between object of protection and the precise identification of infringing acts.  Thus, 
orientation towards fundamental rationales of database protection is obscured by the wording and 
intrinsic operation of Article 7 of the Database Directive.  In sum, establishing some form of – 
even direct - competition, including full economic substitution with regard to content taken 
remains critical, especially where the risk assumed by the producer in reality is merely a hypothetical 
danger of diminished income.117  

F. Summation: Lockean Thinking and Big Data 
 
The pursuit for a specific right in data is by no means a new phenomenon. The main obstacle for 
a such right is that, first, data are not things and second, data rights can therefore not be allocated 
with precision. Its non-rivalling nature thus prevents the application of general legal doctrines 
derived from the law of real property, such as notions of unjust enrichment, or the application of 
the concept of mixing, processing or combination. In addition, the proximity of any notion of 
specific data rights will immediately cause serious frictions with the system of intellectual property 
rights, most notably with the generally accepted standard of originality in copyright.  
 
The jurisprudence by the Court of Justice has disenfranchised itself from a standard that reflects 
the perhaps two most important limitations in any database protection model: first, the recognition 
that database protection (based upon obscure notions of investment) immediately clashes with 
copyright law and public domain concerns, in that at least indirectly protection may be afforded, 

 
115 Database Directive, Recitals 9-10. 
116 See also Abbe Brown, Human Rights, Competition Law, and Access to Essential Technologies, in: Ian Brown 
(ed.), Research Handbook on Governance of the Internet (Cheltenham 2013), pp. 373, 378.  
117 The CJEU certainly saw that the availability of search engines, by and large, had to be maintained, and asserted 
that the search engine constituted a parasitical product especially because it allowed users to see search results 
grouped together, thereby routing users potentially away from the claimant’s website, and by allowing end users 
to “key in queries for ‘translation’ into the search engine of a protected database” , thus obviously aiming to 
differentiate between “dedicated” (infringing) search engines and the need to maintain freedom to employ 
standard internet search technology. See Case C-212/12, Innoweb BV v Wegener ICT Media BV and Wegener 
Mediaventions BV [2014] ECLI:EU:C:2013:850, paras. 49-50. For a more detailed discussion see 
Martin Husovec, The End of (Meta) Search Engines in Europe?, (2014) 14 Chicago Kent Journal of Intellectual 
Property 145, 149.  
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using broad patterns of argumentation, to individual data – a tendency that is arguably 
incommensurate with the freedom to consult a database, as expressly provided for in the Directive, 
and freedom of information in more general terms. Secondly, the tendency to interpret the 
prerogatives of database makers usually as broadly as possible effects a certain ignorance towards 
the underlying principle of investment protection and its limits as regards freedom of competition 
and access to information.  
 
The approaches taken by the CJEU also confirm a solid continuation of the UK skill and labour 
doctrine; this obfuscates the recognition of a clear protection rationale as well as of current needs 
to identify needs to integrate principles that have emerged only in relation to advances in digital 
technology. Proprietarian protection in particular is much based on making assumptions as to the 
object of protection, which will often result in a conclusion of worthiness of protectability. This is 
a near circuitous argumentation pattern. Such generalised industrious effort rationale seems 
unpersuasive, especially because it cannot fully integrate a recognition of conflicting values. 
Moreover, of course, the link between labour and property according to Lockean approaches have 
never been convincingly applied to non-physical objects. A comparison between the  Feist case as 
perhaps the guiding model, and the explosion in data production today illustrates the very problem 
– that it becomes increasingly more difficult to legally regulate highly heterogenous masses of data 
under a single property concept. In contrast, very arguably the Database Directive was initially 
informed by ideas of homogenous, thematically coherent compilations to which particular 
interests in competition could be ascribed, much in the sense of a substitution in competition. 
These concepts have, by and large, been forsaken.  
 
The complexities associated with the approximation towards a near all-embracing standard of 
protection suggests that a generalised application of property standards deduced from Lockean 
concepts is deeply misguided. There appears to exist a particular and deeply ingrained property 
logic in the discourse on data rights. On a very theoretical level, obviously the labour theory and 
its subtle yet capacious consequences in the context of both UK law and the database maker right 
can provide ample support for arguments proposing rights extended to individual data. The 
Lockean labour theory as applied to physical property concepts may, at first sight, rather effortlessly 
provide a basis for a novel data producer right, and of course especially so where the intricate 
problems that occur as a matter of protecting data under intellectual property regimes is 
disregarded.  Some investment in digital data infrastructures will necessarily always be present, and 
the fact that big data can be described as value-enhanced information allows a perpetuation of 
unjust enrichment or unfair appropriation notions based on almost circuitous reasonings. Value 
can, invariably, be attributed to an intrinsic informational value of the data itself (such as the “most 
recent” data), or, in a similarly feeble manner, to some accrual of a commercially exploitable value. 
This pattern of argument invariably leads to a self-referential analysis that is much based on 
obscure notions of enhancing information, even though the object of protection cannot be defined 
with precision.  All in all, notions of investment protection therefore cannot serve as a foundation 
for an all-embracing future right in data. 
 
Proponents of a property right in data may certainly be able to invoke these long standing 
investment protection doctrines. From there, it is only an incremental step towards recognising 
parallels with real property. Such analogization would fundamentally cause serious collisions with 
concerns over distributive justice118 in the allocation of rights in information given the lack of an 
identifiable owner119.  Machine generated “big” data – as highly heterogenous data quantities - can 

 
118 Jean-Nicolas Druey, Information als Gegenstand des Rechts - Entwurf einer Grundlegung (Zurich 1996), p. 94. 
119 See also Jean-Nicolas Druey, Information als Gegenstand des Rechts - Entwurf einer Grundlegung (Zurich 1996), pp, 
108-109, 161 et seq.; Marc E. Lemley (2004). Property, Intellectual Property, and Free Riding (2004) Texas Law 
Review 82, 86. = 10.2139/ssrn.582602. 
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hardly be discerned by human beings as an entity or object to which rights can be attached in a 
Lockean sense. “Big data”, in short, do not possess perceptible boundaries. Further, the value of 
big data lies ultimately in the opportunities provided for by algorithmic data analytics applications 
that use a constant stream of machine generated data that form the basis for ensuing applications 
in – importantly – a hypothetically limitless number of application fields across a multiplicity of 
sectors and for multiple and infinite purposes. Each actor within such network may have an 
interest predominantly in, theoretically, legal rules that ensure reciprocal access for establishing 
licensing structures.120 Perhaps a degree of legal certainty may be needed so as to establish some 
lubricant ensuring smooth data transactions, though it remains rather open whether legislative 
interference is needed to address such need.121 Data property rights would, in sum, require 
justifications that go beyond those accepted with regard to conventional intellectual property 
regimes, most importantly the originality standard in copyright and the requirement of inventive 
step in patent law; generalised investment rationales will undermine the coherence of intellectual 
property rights and would render them obsolete by reinforcing an indistinct an overbroad nexus 
between investment and information protection. this shows that the debate on data rights derived 
from traditional notions of property or unjust enrichment cannot be disenfranchised from the 
investment rationales underscoring existing models.  
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