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1. Introduction
This article analyses the new E.U. regulation on the marketing of units or shares of E.U. and non-E.U. alternative investment funds, as amended after the issue of the Alternative Investment Fund Managers Directive (AIFMD)
. Its aim is to assess whether this legislative initiative will help the process of integration of the E.U. financial market.

To do so, it is necessary to examine the legislative reasons of the Directive as well as its new rules, in particular those regulating the cases of marketing of units or shares of alternative investment funds (both E.U. and non-E.U.) on the E.U. market. 

This subject is particularly interesting both from a legal and financial point of view, since the Union is an important market for alternative investment funds which are established both in the member states and in third countries
.  
2. The AIFM Directive: introduction
The Alternative Investment Fund Managers Directive has been adopted in order to regulate, at Union level
, the activities of management
 and marketing
 to professional investors
 of alternative investment funds. In so doing, the EU legislature did not directly regulate the funds which continue to be subject to the internal rules of each Member State and to be supervised by the national Authorities
. The aim of the EU legislature, in fact, was just to define these funds in order to identify their managers, which are in turn subject to the Directive. Even though it is easy to understand the reasons for this legislative choice
, at the same time it is necessary to highlight that this approach can encourage regulatory arbitrages, addressing managers in the choice of the EU jurisdictions where establishing both themselves and their funds
. In fact, it is likely that they will choose EU jurisdictions where the regulations on the collective investment schemes are more lenient and business-friendly, as the burdens and the benefits introduced by the Directive and applied to the fund managers are the same in each EU country.
To achieve its aims the AIFMD created and defined the new legal categories of “alternative investment funds”, so-called AIFs
, and of “alternative investment fund managers”, so-called AIFMs
. The extensive scope of the definition of AIF provided by the Directive emphasises the real intention of the EU legislature to include every collective investment undertaking that is not compliant with the UCITS Directive
. That, from a different perspective, reasonably leads to consider as AIFs all the investment funds established as collective investment undertakings not conforming to the UCITS Directive and consequently their managers as AIFMs. 
Accordingly, the EU Member States have modified their internal regulations on the basis of the EU Directive, with the introduction of rules regarding: 1) the authorization of the managers
; 2) the obligations of compliance for the companies that manage such funds; 3) the conduct of business
; 4) the capital requirements; 5) the conflicts of interest; 6) the custody of the funds’ assets entrusted to an independent depositary
; and 7) the valuation procedures of these assets. In order to balance these new expensive regulatory burdens
, even new rules regarding the Europen passport have been introduced. The passport is an important legal instrument because it gives the managers (in the future also non-EU managers
) the possibility to freely perform the activities of management and marketing to professional investors of AIFs (in the future also non-EU AIFs) in all the EU countries
. 
In brief, the result of the adoption of the Directive is direct regulation of the AIFMs and indirect regulation of the AIFs
.
3. The legislative reasons and the aim of the Directive

The decision of the EU legislature to adopt a Directive on the management and marketing of alternative investment funds stems from the idea of the necessity to regulate and oversee the so-called “shadow banking system”
 which includes many different non-bank financial institutions not strictly regulated and supervised, such as money market funds, structured investment vehicles, private equity funds and hedge funds. This idea, in turn, derives from the financial crisis of 2007–2009, which increased the conviction that these financial players – in particlar hedge funds – can move the risks easily and quickly from one financial sector to another and then spread them all over the global system
. This is the reason why, in the EU legislator’s view, they had to be regulated and supervised
. 
In other words, despite the fact that the crisis was not deemed to have been due to the industry of alternative investment funds, and despite also the fact that the strategies used by their managers (particularly leverage, short selling and the massive purchase of derivatives) were also utilised by other intermediaries
, it seemed necessary to regulate and supervise the activity of their managers because of their potential capability to spread and amplify the risks across the system
.

This means that, although the EU legislature officially did not consider the management companies of alternative investment funds the cause of the financial crisis, both on the basis of the relevance of the assets managed by them
 and of their potential capability to disseminate and amplify risks in the entire financial system
, it decided to introduce “common requirements governing the authorisation and supervision of AIFMs in order to provide a coherent approach to the related risks and their impact on investors and markets in the Union” and “to provide for an internal market for AIFMs and a harmonised and stringent regulatory and supervisory framework for the activities within the Union of all AIFMs”
. It follows that the objective pursued by the EU legislature in adopting the AIFMD is to implement and harmonize the Member States regulations on the management and marketing of alternative investment funds, and the cross border supervision of them. The enhancement of the cross border supervision is particularly important because with the Directive the opportunities for the management companies (both EU and non-EU) to freely carry out these activities in other Member States have increased significantly due to the so-called European passport. For all these reasons, given that, until that moment, in Europe these activities were regulated in different ways at national level, the EU legislature considered it appropriate to create a new legislative framework at Union level. 

4. The new rules coming from the Directive: a brief overview

In order to counteract the above mentioned risks and to create a harmonised continental regulatory framework and an efficient supervisory system, the AIFM Directive establishes that the AIFMs must be authorized
 to manage and market AIFs by the supervisory authority of their Member State
, and must provide potential investors with many different types of information regarding their activities and their funds
.
From the regulatory perspective, the legislative approach used in the AIFMD has some similarities with the main features of the UCITS Directive
. In particular, the working structure of the AIFs is built on the basis of the so called “investment triangle model”, characterising the Undertakings for the Collective Investment in Transferable Securities (UCITS schemes), where the three corners are represented by: 1) the investors, 2) the asset manager, 3) the depositary-custodian, with the fund itself in the centre
. This means that the asset manager decides the investment strategies whilst the depositary holds the assets on behalf of the fund in order to grant more protection to the investors. 
5. The “regulatory targets” of the AIFMD
Recital (13) clearly describes the scope of the Directive saying that it should be applicable to all EU AIFMs
 managing EU AIFs
 or non-EU AIFs
, irrespective of whether or not they are marketed in the Union, to non-EU AIFMs managing EU AIFs, irrespective of whether or not they are marketed in the Union, and to non-EU AIFMs marketing EU AIFs or non-EU AIFs in the Union. Article 2 of AIFMD adds that the Directive shall apply to: (a) EU AIFMs which manage one or more AIFs irrespective of whether such AIFs are EU AIFs or non-EU AIFs; (b) non-EU AIFMs which manage one or more EU AIFs; and (c) non-EU AIFMs which market one or more AIFs in the Union irrespective of whether such AIFs are EU AIFs or non-EU AIFs
. This means that the scope of the Directive is huge and also that the only safe-harbours provided concern: 1) the EU AIFMs managing non-EU AIFs that are not marketed in the Union, as such AIFMs are not subject to the rules on the depositary and on the transparency requirements
, and 2) the AIFMs with AIFs under management below some dimensional thresholds
, that are outside the scope of the Directive, unless they decide to opt-in in order to get the benefit of the passport
. 
Moreover, it follows that the AIFMD has even extraterritorial effects, because it will also apply to non-EU AIFMs
 that operate in Europe and indirectly to non-EU AIFs managed by EU AIFMs or marketed in Europe by EU AIFMs or non-EU AIFMs. In fact, even non-EU AIFMs interested in managing EU AIFs or in marketing AIFs (both EU and non-EU) in the Union with the passport must be authorised by the Authorities of the Member States. However, the benefit that they can obtain by being subject to the EU regulation is significant and represented by the possibility to access directly the EU market
. 
Regarding the activities performed by non-EU AIFMs, the Directive gives them two different ways to access the EU market: 1) with the EU passport or 2) through the national private placement regimes
. In the first case, they need to be authorized by the EU Authorities, whilst in the second one the authorization is not requested.
6. The marketing of units or shares of AIFs under the AIFMD

The concept of “marketing” is described by the Directive as a direct
 or indirect
 offering or placement
 at the initiative of the AIFM or on behalf of the AIFM to or with investors domiciled or with registered office in the EU
. This means, a contrariis, that the so called reverse solicitation or passive marketing, whereby an EU professional investor invests in an AIF on its own initiative, does not represent a marketing activity under the AIFMD
. For this reason it is relevant to understand, in practice, if the investment initiative belongs to the AIFM (or to a legal entity acting on behalf of it) or to the investor, because only in the first case the rules of the Directive will apply. This means that if a European investor calls an AIFM asking to buy units or shares of its AIF, being inside the scope of the passive marketing, the AIFMD will not apply
. 
Reading the Directive, it is possible to note that it distinguishes the different regulated cases of marketing in relation to: a) the origin of the AIFM which carries out the said activity (EU AIFM or non-EU AIFM); or b) the origin of the AIF marketed (EU AIF or non-EU AIF). Hence, there are different rules with different requirements that will apply on the basis of the geographic origin (EU or non-EU) of the managers and of the funds.

The aim pursued by the EU legislature with this approach is to make the EU market of AIFs fully integrated. The purpose is also to lay down common rules for the protection of the European investors and for avoiding the spreading of systemic risks deriving from the activities of the AIFMs. To be effective, these rules must be binding on all entities that operate in the Union’s market, regardless of the location of their registered office and regardless of the domicile of the funds they manage and market. This extraterritorial approach is motivated by the knowledge that in some EU Member States, and in particular in the U.K.
, there are many non-EU AIFMs which operate, directly or indirectly, in different ways and many non-EU AIFs which are managed and marketed in different ways by EU and non-EU AIFMs
.

Such awareness is clearly explicated in the Recital (13) of the AIFMD, according to which the rules of the Directive have to apply to all EU AIFMs managing EU AIFs or non-EU AIFs, irrespective of whether or not they are marketed in the Union, to non-EU AIFMs managing EU AIFs, irrespective of whether or not they are marketed in the Union, and to non-EU AIFMs marketing EU AIFs or non-EU AIFs in the Union. 


Therefore, the different cases of marketing considered and regulated by the AIFMD are:
- EU AIFMs which market units or shares of AIFs that they manage to professional investors in their Member State (Article 31 of AIFMD);
- EU AIFMs which market units or shares of AIFs that they manage to professional investors in another Member State than their home Member State (Article 32 of AIFMD);
- EU AIFMs which market to professional investors in the EU units or shares of non-EU AIFs which manage with the passport (Article 35 of AIFMD);
- EU AIFMs which market (if the Member State allows it) to professional investors units or shares of non-EU AIFs which manage only in the territory of this Member State without the passport (Article 36 of AIFMD);
- non-EU AIFMs which market to professional investors in the EU units or shares of  EU AIFs with the passport (Articles 37 – 39 of AIFMD);
- non-EU AIFMs which market to professional investors in the EU units or shares of non-EU AIFs with the passport (Articles 37 – 40 of AIFMD);
- non-EU AIFMs which market to professional investors in the EU units or shares of AIFs (both EU and non-EU) without the passport (Article 42 of AIFMD);
- EU and non-EU AIFMs which market to retail investors in the EU units or shares of AIFs both EU and non-EU (Article 43 of the AIFMD).

It follows that the Directive regulates, on the one hand the marketing in the Union of EU AIFs carried out by EU AIFMs, and on the other hand the marketing of non-EU AIFs performed on the territory of the Union by EU AIFMs and the marketing of AIFs (both EU and non-EU) performed on the territory of the Union by non-EU AIFMs, distinguishing between marketing with the passport and marketing without the passport through the so-called national private placement regimes
. The main difference between these cases is that while the marketing of units or shares of EU AIFs carried out by EU AIFMs can already take advantage of the European passport, allowing them to market freely in the Union these funds, the same mechanism, although regulated, is not yet available for non-EU AIFs and non-EU AIFMs. The later, therefore, can currently access the European market only through the national private placement regimes, which differ from country to country
.

The difference is significant because with the European passport the cross-border marketing is very simple and regulated in the same way at Union level, while with the private placement regimes the AIFMs have to comply with national regulations that are different to each other.

It is not the intention of the AIFMD to close the European market to third country AIFs and third country AIFMs. However the EU legislature has considered it appropriate to take more time before introducing definitively the possibility of extending the passport to non-EU AIFMs and non-EU AIFs, given that it represents a real “revolution” for the EU financial system
.
Accordingly, ESMA published an opinion on 30 July 2015 on the functioning of the EU passport and the National Private Placement Regimes
 arguing that it was too early to form a definitive assessment and that it was necessary for there to be a longer period of time to finish a proper evaluation
. For similar reasons, the same Authority also published an advice about the potential extension of the EU AIFMD passport to non-EU countries stating that unitil that moment in its view the result of the assessment was positive just for Jersey and Guernsey and partially for Switzerland
. On 18 July 2016, ESMA published a second advice regarding the application of the AIFMD passport to non-EU AIFMs and AIFs, stating that there are no significant obstacles impeding the extension of the AIFMD passport to entities established in Australia, Canada, Guernsey, Japan, Jersey and Switzerland
.
Finally, the Directive also deals with the case of marketing to retail investors of units or shares of AIFs, both EU and non-EU, performed by both EU and non-EU AIFMs, giving freedom to the Member States in introducing this provision in the domestic jurisdictions. 
6.1. The marketing of units or shares of EU AIFs performed by EU AIFMs
The marketing to professional investors of units or shares of EU AIFs, carried out by an EU AIFM in its home Member State
, is regulated by article 31 of the AIFMD, that states that an authorised EU AIFM, due to this authorisation, can market units or shares of any EU AIF, that it manages, to professional investors in its Member State.

This means that this activity can be performed by every EU AIFM as authorised by its national Authorities. In other words, the authorisation to market shares or units of EU AIFs is somehow included in the general authorisation that every AIFM has to obtain in order to perform its core activities.

The EU AIFM, to do that, has to just submit a notification to the competent Authorities in respect of each EU AIF that it intends to market, attaching the documents and providing the information set out in Annex III of the AIFMD
. Within twenty working days following receipt of the notification, the Authorities will inform the AIFM if it can start marketing its AIFs. The Authorities can prohibit the marketing only if the AIFM’s management of the AIF does not or will not comply with the AIFMD or the AIFM does not or will not comply with the AIFMD
.
The different and more interesting case of the EU AIFM, that wants to market to professional investors units or shares of its EU AIFs in Member States other than its home Member State, is dealt with by the article 32 of the AIFMD. This article states that an authorised EU AIFM, due to this authorisation, can market units or shares of any EU AIF, that it manages, to professional investors in other Member States than its home Member State, by simply submitting a notification to the Authorities of its home Member State in respect of each EU AIF that it intends to market, attaching the documents and providing the information set out in Annex IV of the AIFMD
. 
The competent Authorities of the home Member State within twenty working days will transmit the notification file to the competent Authorities of the Member States where the AIFM intends to market its AIF
. This transmission will occur only if the AIFM’s management of the AIF complies with and will continue to comply with the AIFMD and if the AIFM complies with the AIFMD.

After transmitting the notification file, the Authorities of the AIFM Member State will inform the AIFM, who can start marketing the AIF in the host Member State as of the date of that notification
. 

This article, in other terms, regulates the typical case of free marketing in the Union of EU AIFs performed by EU AIFMs on the basis of the European passport, with the same regulatory mechanism provided by the UCITS Directive in relation to UCITS schemes. The reason why this provision is of great importance is because it makes the EU market of EU AIFs fully integrated. 
Additionally, because of its simplicity of working and its speed, it seems possible to forecast that the new regime will be able to ease the cross-border marketing of EU AIFs carried out by EU AIFMs and consequentially to integrate and develop the EU internal market of European alternative investement funds. In other terms, the relevance of this provision is given by the fact that it represents the legal basis utilized by the EU legislature in order to unify the Union market of EU AIFs.
6.2. The marketing of units or shares of non-EU AIFs performed by EU AIFMs
Article 35 of the AIFMD, instead, regulates the different case of marketing to professional investors in the Union, with the passport, of units or shares of non-EU AIFs carried out by EU AIFMs. It is provided that an authorised EU AIFM, due to this authorisation, can market to professional investors in the EU territory units or shares of non-EU AIFs, that it manages, with the so-called European passport. 
To do that, the EU AIFM has to comply with all the requirements established in the AIFMD with the exception of chapter VI
, but, additionally, it is also necessary that: a) appropriate cooperation arrangements are in place between the competent Authorities of the AIFM home Member State and the Authorities of the third country where the non-EU AIF is established in order to ensure at least an efficient exchange of information; b) the third country where the non-EU AIF is established is not listed as a non-cooperative country and territory by FATF; c) the third country where the non-EU AIF is established has signed an agreement with the AIFM home Member State and with each other Member State in which the units or shares of the non-EU AIF are intended to be marketed, which fully complies with the standards of Article 26 OECD model tax convention
.

If the said conditions are respected, the EU AIFM can market its non-EU AIFs in its home Member State, by submitting a notification to the competent Authorities with the documentation and information set out in Annex III of the AIFMD
.
Within twenty working days after the receipt of the notification, the competent Authorities of the home Member State of the AIFM will inform the AIFM if it can start marketing the non-EU AIFs in its territory.

It is possible to prohibit the marketing of the non-EU AIFs only if the AIFM’s management of the AIF does not or will not comply with the AIFMD or if the AIFM does not or will not comply with the Directive.

In contrast, if the AIFM wants to market, with a passport, its non-EU AIFs in a Member State other than its home Member State it has to submit a notification to the competent Authorities of its Member State in respect of each non-EU AIF that it intends to market, with the documentation and information set out in Annex IV of the AIFMD
.
Within twenty working days after the receipt of the notification, the Authorities of the AIFM Member State will transmit the notification file to the competent Authorities of the Member State where the non-EU AIF is intended to be marketed
, only if the AIFM’s management of the AIF complies and will continue to comply with AIFMD, and if the AIFM complies with AIFMD.

After the transmission of the notification file, the Authorities of the AIFM Member State will inform the AIFM and it can start marketing the AIF in the host Member State as of the date of the notification by the Authorities.    
This article is particularly novel because it represents the first attempt to give non-EU financial products free access to the Union market by using the same legal instrument, namely the European passport, usually granted only to EU financial institutions and EU financial products. However, it must be noted that this regime, although completely regulated by the Directive, is not yet available for the marketing of units or shares of non-EU AIFs. 
This innovation, in fact, can represent a sort of revolution both for the setting of the EU legislation and for the Union financial market and therefore it seemed appropriate to leave more time before making it effective
. 
Differently, the case of marketing to professional investors in the Union, without the passport, of units or shares of non-EU AIFs performed by EU AIFMs is regulated by article 36 of AIFMD. This article states that, if the single Member State allows it, an authorised EU AIFM can market to professional investors, only in the territory of this Member State, units or shares of non-EU AIFs that it manages without the so-called European passport, but within the national private placement regime of this Member State.

To do that, the EU AIFM has to comply with all the requirements established in AIFMD with the exception of the Article 21 (about the depositary), but has to appoint entities that carry out the duties referred to in Article 21, Paragraphes 7, 8, 9
.

Moreover, it is necessary that: a) appropriate cooperation arrangements are in place between the competent Authorities of the home Member State of the AIFM and the Authorities of the third country where the non-EU AIF is established in order to ensure at least an efficient exchange of information; b) the third country where the non-EU AIF is established is not listed as a non-cooperative country and territory by FATF
.

Additionally, it is interesting to note that in this field the AIFMD allows the Member States to impose stricter rules on the AIFM in respect of the marketing of units or shares of non-EU AIFs to investors in their territory for the purpose of the Article 36.

This article provides a different regulatory approach to deal with the same case under article 35 by introducing the so called private placement regime. The main difference between this one and the previous is that in order to get the passport it is necessary to comply with stricter requisits. Article 35, in fact, also requires that the third country where the non-EU AIF is established has signed agreements with the AIFM home Member State and with each other Member State in which the units or shares of the fund are intended to be marketed, which fully comply with the standards of Article 26 OECD model tax convention. The same requisists, instead, are not required by article 36, which does not require compliance with article 21 concerning the depositary.
Obviously, the European passport regime would be more convenient for EU AIFMs that want to market non-EU AIFs, but given that this provision represents a revolutionary innovation, the EU legislature decided to postpone the date from which it will be possible to benefit from such a regime. This means that currently the only available regime for EU AIFMs interested in marketing non-EU AIFs in the Union is that of the national private placements under article 36.
6.3. The marketing of units or shares of AIFs performed by non-EU AIFMs

With a completely different approach, the EU legislature has, instead, regulated the case of marketing of units or shares of AIFs performed by non-EU AIFMs with the passport.

The non-EU AIFMs intending to market units or shares of AIFs (both EU and non-EU) in the Union to professional investors with the passport must first obtain an authorisation under article 37 of the AIFMD by the Authorities of their Member States of reference. 
This is a significant example of extratteritorial effect of the Directive, given that non-EU legal entities, such as non-EU AIFMs, have to submit themselves to the EU regulations and to the supervision of EU authorities in order to access the EU market through the passport regime. From this point of view, the authorisation issued by the Authorities of the Member States of reference represents the legal requirement that the non-EU AIFM must fulfill in order to benefit from the passport.  

Article 37 of AIFMD, furthermore, sets up the conditions to obtain this authorization stating that it requires that the non-EU AIFM complies
 with AIFMD, with the exception of chapter VI
, and have a legal representative established in its Member State of reference
. 
The AIFMD also provides many different criteria to determine which is the Member State of reference of a non-EU AIFM
. 
In addition, in order to obtain the said authorisation the following conditions need to be met: “(a) the Member State of reference is indicated by the AIFM in accordance with the criteria set out in paragraph 4 and supported by the disclosure of the marketing strategy, and the procedure set out in paragraph 5 has been followed by the relevant competent authorities; (b) the AIFM has appointed a legal representative established in the Member State of reference; (c) the legal representative shall, together with the AIFM, be the contact person of the non-EU AIFM for the investors of the relevant AIFs, for ESMA and for the competent authorities as regards the activities for which the AIFM is authorised in the Union and shall at least be sufficiently equipped to perform the compliance function pursuant to this Directive; (d) appropriate cooperation arrangements are in place between the competent authorities of the Member State of reference, the competent authorities of the home Member State of the EU AIFs concerned and the supervisory authorities of the third country where the non-EU AIFM is established in order to ensure at least an efficient exchange of information that allows the competent authorities to carry out their duties in accordance with this Directive; (e) the third country where the non-EU AIFM is established is not listed as a Non-Cooperative Country and Territory by FATF; (f) the third country where the non-EU AIFM is established has signed an agreement with the Member State of reference, which fully complies with the standards laid down in Article 26 of the OECD Model Tax Convention on Income and on Capital and ensures an effective exchange of information in tax matters, including any multilateral tax agreements; (g) the effective exercise by the competent authorities of their supervisory functions under this Directive is neither prevented by the laws, regulations or administrative provisions of a third country governing the AIFM, nor by limitations in the supervisory and investigatory powers of that third country’s supervisory authorities
”.

After the issue of the authorization by the Authorities of the Member State of reference under article 37, the duly authorised non-EU AIFM can market the units or shares of any EU AIF, that it manages, to professional investors in its Member State of reference with a passport, submitting a notification with the information and documentation set out in Annex III of the AIFMD
 to the competent Authorities in respect of each EU AIF that it intends to market.
Within twenty working days, the competent Authorities will inform the AIFM if it can start marketing the AIF in the territory of this Member State. It is possible to prohibit the marketing of the AIF only if the AIFM’s management of the AIF does not or will not comply with AIFMD or the AIFM does not or will not comply with AIFMD.

In the different case of where the duly authorised non-EU AIFM wants to market units or shares of its EU AIFs in Member States other than its Member State of reference, it has to submit a notification with the information and documentation set out in Annex IV of the AIFMD
 to the competent Authorities of its Member State of reference, that will then transmit the notification file to the competent Authorities of the other Member States where the units or shares of the AIF are intended to be marketed. This transmission will occur only if the AIFM’s management of the AIF complies and will continue to comply with the AIFMD and if the AIFM complies with the AIFMD.  
Obviously, the same authorisation regulated by article 37 of the AIFMD is necessary also in the case in which a non-EU AIFM wants to market to professional investors in the Union, with the passport, units or shares of the non-EU AIFs that it manages. The procedure and the requirements for the release of the said authorization are the same as described above, but after the release of the authorisation, the duly authorised non-EU AIFM can market its funds only if these additional conditions are met: a) appropriate cooperation arrangements are in place between the competent Authorities of the home Member State of the AIFM and the Authorities of the third country where the non-EU AIF is established in order to ensure at least an efficient exchange of information; b) the third country where the non-EU AIF is established is not listed as a non-cooperative country and territory by FATF; c) the third country where the non-EU AIF is established has signed an agreement with the home Member State of the AIFM and with each other Member State in which the units or shares of the non-EU AIF are intended to be marketed, which fully complies with the astandards of Article 26 OECD model tax convention.

The AIFM has to submit a notification to the competent Authorities of its Member State of reference in respect of each non-EU AIF that it intends to market in its Member State, and within twenty working days, the competent Authorities will inform the AIFM if it can start marketing the AIF in the territory of the said State. It is possible to forbid the marketing of the AIF only if the AIFM’s management of the AIF does not or will not comply with AIFMD or the AIFM does not or will not comply with AIFMD.

If the non-EU AIFM also wants to market the units or shares of its non-EU AIFs in Member States other than its Member State of reference it has to submit a notification to the competent Authorities of its Member State of reference, that then will transmit the notification file to the competent Authorities of the Member States where the units or shares are intended to be marketed. This transmission will occur only if the AIFM’s management of the AIFs complies with AIFMD and if the AIFM complies with AIFMD.
As for the other cases involving non-EU AIFMs and non-EU AIFs the passport regime could be available only in the future. It is however worth noting that in order to benefit from the passport, the non-EU AIFM not only has to comply with the Directive from the structural and organisational point of view, but also its management of the AIF has to comply with it. 
Article 42 of AIFMD, differently, deals with the case of non-EU AIFMs that want to market, without a passport, to professional investors units or shares of AIFs (both EU and non-EU), that they manage, under the national private placement regimes. In doing so, the article gives the single Member States the freedom to introduce these provisions in their domestic systems, stating that in every case, it is necessary that the following conditions are met: a) the non-EU AIFM complies with Articles 22, 23 and 24 in respect of each AIF marketed by it pursuant to this Article and with Articles 26 to 30 where an AIF marketed by it pursuant to this article falls within the scope of Article 26; b) appropriate cooperation arrangements are in place between the competent Authorities of the home Member States where the AIFs are marketed and the competent Authorities of the third country where the non-EU AIFM is established in order to ensure at least an efficient exchange of information; c) the third country where the non-EU AIFM is established is not listed as a non-cooperative country and territory by FATF. 
The main difference between the cases regulated by articles 37, 39 and 40 (marketing with a passport) and the case under article 42 (marketing without a passport) is that in the last one the non-EU AIFM does not need to be authorised by the Authority of an EU Member State to access the Union market. It seems possible to observe that, as the EU passport gives relevant advantages to non-EU AIFMs with a potentially strong impact on the EU market, the legislature has considered it appropriate to raise the level of the regulation and supervision by requiring non-EU AIFMs to be authorised and subject to the control of the EU Member States Authorities. It follows that in the case of marketing with a passport the non-EU AIFM has to comply with almost all the provisions of the Directive, whilst in the case of marketing under the private placement regimes it is necessary to only comply with the most relevant provisions.
Currently, for the same reasons already highlighted, the mechanism regulated by article 42 is the only available one for non-EU AIFMs that want to market AIFs in the Union, given that, as anticipated, the EU passport is not yet available for non-EU AIFMs and non-EU AIFs.   
6.4. The marketing to retail investors of units or shares of EU and non-EU AIFs performed by EU and non-EU AIFMs

Finally, article 43 of the AIFMD provides that “without prejudice to other instruments of Union law, Member States may allow AIFMs to market to retail investors in their territory units or shares of AIFs they manage in accordance with this Directive, irrespective of whether such AIFs are marketed on a domestic or cross-border basis or whether they are EU or non-EU AIFs”. Furthermore, the same article in such cases gives Member States the freedom to “impose stricter requirements on the AIFM or the AIF than the requirements applicable to the AIFs marketed to professional investors in their territory in accordance with this Directive. However, Member States shall not impose stricter or additional requirements on EU AIFs established in another Member State and marketed on a cross-border basis than on AIFs marketed domestically”.

All this means that, although the Directive has been set out regarding the cases of marketing of units or shares of AIFs to professional investors, the EU legislature has considered it appropriate to make the Member States free to allow the marketing of these funds even to retail investors by issuing specific rules
. It also follows that in the case of marketing to retail investors the passport is never available
.
7. Concluding remarks
There are some conditions limiting the ability of non-EU AIFMs and non-EU AIFs (even those managed by EU AIFMs) to access the European market. At the same time, however, it is important to remark that the marketing activity of EU AIFs performed by EU AIFMs across the Union is already free due to the European passport. This means, in other words, that the EU AIFs with EU AIFMs can immediately get access to the entire EU market, whilst, the non-EU AIFs, even those managed by EU AIFMs, currently, can access the EU market only through the individual country private placement regimes, that are regulated differently from country to country. 


From a different perspective, it is possible to note that an EU AIFM which is fully compliant with and authorised under the AIFMD, will benefit immediately from the EU passport for each of its managed EU AIFs, but even if the management of its non-EU AIFs is Directive compliant, at any rate, they cannot have access to the EU passport yet
. 

That said, the first effect that it is reasonable to expect following the adoption and the transposition of the AIFMD is a significant development of the marketing in the Union of EU AIFs performed by EU AIFMs, as happened after the adoption of the UCITS Directive for the UCITS schemes. This means, in other words, a relevant increase of the Union market of EU AIFs managed and marketed by EU AIFMs. It also means that the most innovative EU jurisdictions can take great advantages of the new regulation setting. In fact the Directive is able to encourage fund managers to choose as domicile for their funds the most attractive EU financial systems by using these jurisdictions as a hub for the European market.

However, in this modified context, it is also likely that many non-EU territories, which are important domiciles for funds and fund managers, will decide to modify their legal systems conforming to the AIFMD rules. These countries, in fact, have a strong incentive to issue internal regulations similar to the AIFMD in order to allow the AIFMs and the AIFs with headquarters or domicile in their jurisdictions to quickly become AIFMD compliant, and in this way to access without issues the EU market through the national private placement regimes and in the future also through the passport regime
. So probably, these countries will also ensure that the necessary cooperation agreements and tax agreements are in place with the most important EU countries to allow their AIFMs to market their AIFs in these European markets
. 


But what is already clear is that this legislative initiative of the E.U. legislature represents a further effort to harmonise, integrate and unify the European financial market that has to be considered significant and above all coherent with its political agenda.  
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� That is the Directive 2011/61/EU of the European Parliament and the Council of 8 June 2011, so-called Alternative Investment Fund Managers Directive, or briefly, AIFMD.


� See ESMA, Opinion to the European Parliament, Council and Commission and responses to the call for evidence on the functioning of the AIFMD EU passport and on the National Private Placement Regimes, 30 July 2015, passim, where the Authority points out that from July 2013 to March 2015, 7868 EU AIFs were notified for marketing in other EU Member States in accordance with article 32 AIFMD. Additionally, the Authority highlights that 1777 non-EU AIFMs, in the same period, marketed AIFs in the Member States in accordance with article 42(1) AIFMD and that 4356 AIFs were marketed in the Member States by non-EU AIFMs in accordance with article 42(1) AIFMD. 


� See D.A. Zetzsche, Introduction: Ovierview, Regulatory History and Technique, Transition, in The Alternative Investment Fund Managers Directive, Netherlands, 2012, p. 1, who stresses that before the adoption of the AIFMD, the alternative investment funds were not subject to EU regulations. However many asset managers of such funds were licensed for portfolio management and/or investment advice under MiFID and, at the same time, the sale of fund units, qualified as securities, were subject to the Prospectus Directive.


� See Article 4, paragraph 1.w) of the AIFMD that states that “management AIFs” means performing for one or more AIFs at least the investmenent management functions referred to in Annex 1, i.e., a) portfolio management and b) risk management.


� Marketing of AIFs units or shares is considered as a non-core service under Annex 1 of AIFMD and it means, under Article 4, paragraph 1.x) of the AIFMD, “a direct or indirect offering or placement at the initiative of the AIFM or on behalf of the AIFM of units or shares of an AIF it manages to or with investors domiciled or with a registered office in the Union”.


� A professional investor is, under Article 4, paragraph 1.ag) of the AIFMD, “an investor which is considered to be a professional client or may, on request, be treated as a professional client within the meaning of Annex II to Directive 2004/39/EC”; see D.A. Zetzsche – D. Eckner, Investor Information, Disclosure and Transparency, in The Alternative Investment Fund Managers Directive, Netherlands, 2012, p. 360, who observe that the category of professional investors under AIFMD includes all professional clients defined by MiFID and those who could on demand qualify as professional clients under MiFID. 


Annex II of MiFID provides that “professional client is a client who possesses the experience, knowledge and expertise to make its own investment decisions and properly assess the risks that it incurs … The following should all be regarded as professionals in all investment services and activities and financial instruments for the purposes of the Directive. 


(1) Entities which are required to be authorised or regulated to operate in the financial markets. The list below should be understood as including all authorised entities carrying out the characteristic activities of the entities mentioned: entities authorised by a Member State under a Directive, entities authorised or regulated by a Member State without reference to a Directive, and entities authorised or regulated by a non- Member State: (a) Credit institutions, (b)  Investment firms, (c)  Other authorised or regulated financial institutions, (d) Insurance companies, (e) Collective investment schemes and management companies of such schemes, (f) Pension funds and management companies of such funds, (g)  Commodity and commodity derivatives dealers, (h) Locals, (i) Other institutional investors. 


(2) Large undertakings meeting two of the following size requirements on a company basis: balance sheet total: EUR 20.000.000, net turn over: EUR 40.000.000, own funds: EUR 2.000.000. 


(3) National and regional governments, public bodies that manage public debt, Central Banks, international and supranational institutions such as the World Bank, the IMF, the ECB, the EIB and other similar international organisations. 


(4) Other institutional investors whose main activity is to invest in financial instruments, including entities dedicated to the securitisation of assets or other financing transactions”. 


But in addition, “clients other than those mentioned in section I, including public sector bodies and private individual investors, may also be allowed to waive some of the protections afforded by the conduct of business rules”. 


� See Recital (10) of the AIFMD, under which “this Directive does not regulate AIFs. AIFs should therefore be able to continue to be regulated and supervised at national level. It would be disproportionate to regulate the structure or composition of the portfolios of AIFs managed by AIFMs at Union level and it would be difficult to provide for such extensive harmonisation due to the very diverse types of AIFs managed by AIFMs. This Directive therefore does not prevent Member States from adopting or from continuing to apply national requirements in respect of AIFs established in their territory. The fact that a Member State may impose requirements additional to those applicable in other Member States on AIFs established in its territory should not prevent the exercise of rights of AIFMs authorised in accordance with this Directive in other Member States to market to professional investors in the Union certain AIFs established outside the Member State imposing additional requirements and which are therefore not subject to and do not need to comply with those additional requirements”.  


� These reasons are clearly explained in Recital (10) of the AIFMD; but probably, the EU legislature also decided to not directly regulate the funds because usually the AIFs are established outside the EU for tax purposes; about the hedge fund sector see L. Copland, The EU proposals for the regulation of alternative investments, in Economic Affairs, 2012, p. 33, who observes that only 5% of the global hedge fund sector is domiciled in EU.


� See D.A. Zetzsche, Scope of the AIFMD, in The Alternative Investment Fund Managers Directive, Netherlands, 2012, p. 40, who emphasises that the AIFMD does not require the AIFs to be authorised. However the law of the Member States can require an additional authorization of the funds.


� Pursuant to Article 4, paragraph 1.a) of the AIFMD “AIFs means collective investment undertakings, including investment compartments thereof, which: (i) raise capital from a number of investors, with a view to investing it in accordance with a defined investment policy for the benefit of those investors; and (ii) do not require authorization pursuant to Article 5 of Directive 2009/65/EC”. See also Recital (6) of the AIFMD that states that “the scope of this Directive should be limited to entities managing AIFs as a regular business – regardless of whether the AIF is of an open-ended or a closed-ended type, whatever the legal form of the AIF, and whether or not the AIF is listed – which raise capital from a number of investors with a view to investing that capital for the benefit of those investors in accordance with a defined investment policy”, and Recital (20) of the AIFMD, under which “depending on their legal form, it should be possible for AIFs to be either externally or internally managed”. All this means that the category of the AIFs is huge and potentially unlimited, as residual, given that it includes, substantially, every collective investment undertaking different to UCITS. 


� Pursuant to Article 4, paragraph 1.b) of the AIFMD “AIFMs means legal persons whose regular business is managing one or more AIFs”.


� See D.A. Zetzsche, Introduction: Ovierview, Regulatory History and Technique, Transition, in The Alternative Investment Fund Managers Directive, Netherlands, 2012, p. 10, who highlights that after the adoption of the AIFMD there are only two types of undertakings for collective investment: 1) open-ended UCITS, and 2) all-inclusive AIFs, which can be open-ended or closed-ended, with shares or units listed or unlisted on regulated capital markets and with different investing objectives (e.g. art, intellectual property, ships, commodities, cash and any other liquid or illiquid assets). That seems to be rather unusual because before the AIFMD only hedge funds and private equity funds were considered alternative investment funds.


� Under article 6 of the AIFMD “Member States shall ensure that no AIFMs manage AIFs unless they are authorised in accordance with this Directive”.


� Under article 5 of the AIFMD each AIF managed within the scope of this Directive has to have a single AIFM, which is responsible for ensuring compliance with this Directive.


� The rationale behind this rule is clearly explained by Recital 32 of the AIFMD, under which, “recent developments underline the crucial need to separate asset safe-keeping and management functions, and to segregate investor assets from those of the manager. Although AIFMs manage AIFs with different business models and arrangements for, inter alia, asset safe-keeping, it is essential that a depositary separate from the AIFM is appointed to exercise depositary functions with respect to AIFs”.


� All these new regulatory burdens, introduced by the AIFMD, represent significant costs for the AIFMs: see J. Buller – N. Lindstrom, Hedging its Bets: The U.K. and the Politics of European Financial Services Regulation, in New Political Economy, 2013, Vol. 18, No. 3, p. 396, who highlight that “an impact assessment commissioned by the FSA in 2009 estimated that the directive would impose one-off compliance costs of 3.2 billion euros”.


� See ESMA, Advice to the European Parliament, the Council and the Commission on the application of the AIFMD passport to non-EU AIFMs and AIFs, 30 July 2015, passim, where the Authority analyses the impact of the potential extension of the EU AIFMD passport to 6 non-EU Countries: U.S., Guernsey, Jersey, Hong Kong, Switzerland, Singapore; see also ESMA, Opening Statement – Steven Maijoor to ECON Scrutiny Hearing on AIFMD Passport, p. 5, where the Chair of the Authority highlights that “the advice was positive with respect to the extension of the passport to Guernsey and Jersey, while we considered that Switzerland would remove any remaining obstacles with the enacment of pending legilsation. We did not reach a definitive view on the other three jurisdictions due to concerns related to competition, regulatory issues and a lack of sufficient evidence to carry out a proper assessment of the relevant criteria”; see also ESMA, Advice to the European Parliament, the Council and the Commission on the application of the AIFMD passport to non-EU AIFMs and AIFs, 18 July 2016, passim, where the Authority analyses the impact of the potential extension of the EU AIFMD passport to another 6 non-EU Countries, namely Australia, Bermuda, Canada, Cayman Islands, Isle of Man and Japan and argues that there are no significant obstacles impeding the extension of the AIFMD passport to entities established in Australia, Canada and Japan, whilst more time is necessary to reach a definitive view about the other countries.


� See D.A. Zetzsche – D. Eckner, Investor Information, Disclosure and Transparency, in The Alternative Investment Fund Managers Directive, Netherlands, 2012, p. 360, who observe that the AIFMD rules on the passport are similar to the UCITSD rules; the only difference is that the UCITSD passport regime allows managers to market funds units or shares both to retail and professional investors, whilst the AIFMD passport regime allows the managers to sell the units or shares of their funds only to professional investors. 


� See M. Wagner – V. Schlomer - D.A. Zetzsche, AIFMD vs. MiFID: Similarities and Differences, in The Alternative Investment Fund Managers Directive, Netherlands, 2012, p. 105, who emphasise that many rules of the Directive which are apparently addressed to the managers are rather product regulations “through the back door”, such as the rules regarding the valuation of the fund’s assets and the rules on the custody of the fund’s assets; see also U. Klebeck, Interplay between the AIFMD and the UCITSD, in The Alternative Investment Fund Managers Directive, Netherlands, 2012, p. 77, who stresses that, while prior to the AIFMD it was possible quite clearly to distinguish between the regulated (harmonized) UCITS and the unregulated (non-harmonized) alternative investment funds different to UCITS, now this is not possible anymore.


� See D. Awrey, The limits of EU hedge fund regulation, in Law and Financial Markets Review, 2011, p. 119, who emphasises that the financial crisis of 2007 – 2009 had increased the convinction that it was necessary to rethink the regulatory framework of the financial markets and istitutions; see also D.A. Zetzsche, Introduction: Ovierview, Regulatory History and Technique, Transition, in The Alternative Investment Fund Managers Directive, Netherlands, 2012, p. 3, who says that the G20 decided to subject all participants in the financial markets to regulation. 


� See European Commission Statement at the Occasion of the European Parliament Vote on the Directive on Hedge Funds and Private Equity, 11 November 2010, (Reference: MEMO/10/573), where it is possible to read the opinion of the President of the European Commission, according to which “the adoption of the directive means that hedge funds and private equity will no longer operate in a regulatory void outside the scope of supervisors. The new regime brings transparency and security to the way these funds are managed and operate, which adds to the overall stability of our financial system. After important decisions on a new European supervisory architecture earlier this autumn, today’s directive – which coincides with the G20 Summit meeting in Seoul – is another example of how the EU is leading the way in implementing our G20 commitments”.  


� This was in particular the position of Germany and France, whilst the U.K. opposed the project to regulate the alternative investement funds industry; about the political fight for the adoption of the Directive, see L. Quaglia, The “old” and “new” Political Economy of Hedge Fund Regulation in the European Union, in West European Politics, 2011, Vol. 34, No. 4, p. 670. The position of the U.K. was motivated by the fact that usually only professional clients, sophisticated investors and high net worth individuals can invest in alternative investment funds. So given that, usually, retail investors are not involved, it was not necessary to higher the level of the regulation and of the supervision.


� See J. Buller – N. Lindstrom, Hedging its Bets: The U.K. and the Politics of European Financial Services Regulation, in New Political Economy, 2013, Vol. 18, No. 3, p. 392, who point out that “it is widely accepted that banking sector, not the alternative investment industry, was primarily responsible for the global financial crisis”. 


� See Recital (3) of the AIFMD, under which, “recent difficulties in financial markets have underlined that many AIFM strategies are vulnerable to some or several important risks in relation to investors, other market participants and markets”. This is the reason why the EU legislature has considered it necessary to establish a unique European framework capable of addressing those risks, taking into account the diverse range of investment strategies and techniques employed by AIFMs, in order to provide comprehensive and common arrangements for supervision. In the same way see also H. Shadab, The law and economics of hedge funds: financial innovation and investor protection, in Berkeley Business Law Journal, 2009, 6, 242; A. Rivière, The future of hedge fund regulation: a comparative approach, in Richmond Journal of Global Law and Business, 2011, 263.


� According to Recital (1) of the AIFMD “managers of alternative investment funds (AIFMs) are responsible for the management of a significant amount of invested assets in the Union, account for significant amounts of trading in markets for financial instruments, and can exercise an important influence on markets and companies in which they invest”.


� See Recital (2) of the AIFMD according to which “the impact of AIFMs on the markets in which they operate is largely beneficial, but recent financial difficulties have underlined how the activities of AIFMs may also serve to spread or amplify risks through the financial system. Uncoordinated national responses make the efficient management of those risks difficult”.


� See Recital (4) of the AIFMD, which also adds that to achieve the goal to create an harmonised internal market, the Directive aims to regulate both the AIFMs with registered office in a Member State (EU AIFMs) and those which have their registered office in a third country (non-EU AIFMs). For this reason the AIFMD has extraterritorial effects. Accordingly, Recital (9) of the Directive specifies that “when transposing this Directive into national law, the Member States should take into account the regulatory purpose of that requirement and should ensure that investment firms established in a third country that, pursuant to the relevant national law, can provide investment services in respect of AIFs also fall within the scope of that requirement. The provision of investment services by those entities in respect of AIFs should never amount to a de facto circumvention of this Directive by means of turning the AIFM into a letter-box entity, irrespective of whether the AIFM is established in the Union or in a third country”.


� See Recital (15) of the AIFMD that states that “the authorisation of EU AIFMs in accordance with this Directive covers the management of EU AIFs established in the home Member State of the AIFM. Subject to further notification requirements, this also includes the marketing to professional investors within the Union of EU AIFs managed by the EU AIFM and the management of EU AIFs established in Member States other than the home Member State of the AIFM. This Directive also provides for the conditions subject to which authorised EU AIFMs are entitled to market non-EU AIFs to professional investors in the Union and the conditions subject to which a non-EU AIFM can obtain an authorisation to manage EU AIFs and/or to market AIFs to professional investors in the Union with a passport. During a period that is intended to be transitional, Member States should also be able to allow EU AIFMs to market non-EU AIFs in their territory only and/or to allow non-EU AIFMs to manage EU AIFs, and/or market AIFs to professional investors, in their territory only, subject to national law, in so far as certain minimum conditions pursuant to this Directive are met”; see D.A. Zetzsche, Scope of the AIFMD, in The Alternative Investment Fund Managers Directive, Netherlands, 2012, p. 40, who emphasises that the authorisation concerns both the management and the marketing to professional investors of alternative investment funds; from a different perspective see S. Horan, White Collar Crime, Money Laundering and Taxation: The AIFMD and Hedge Funds – An International and Irish Perspective, in The Alternative Investment Fund Managers Directive, Netherlands, 2012, p. 111, who highlights that the choice of requiring the managers authorization is motivated by the awareness that in the past huge losses have been caused by non-registered AIFMs.


� This means that the managers of alternative investment funds are subject to a general prohibition in carrying out this activity which will cease to exist with the release of the said authorization.


� This information concerns: a) the investment strategies and the objectives; b) the valuation policies of the assets; c) the procedures for the redemption of the units or shares; d) the custody of the assets; e) the procedures for the risk management; f) the remuneration policies of the management.


� But from a different perspective, see M. Wagner – V. Schlomer - D.A. Zetzsche, AIFMD vs. MiFID: Similarities and Differences, in The Alternative Investment Fund Managers Directive, Netherlands, 2012, p. 105, who stress that the AIFMD, as well as the MiFID, regulates the managers, while the focus of the UCITSD is on the products.


� See D.A. Zetzsche, Introduction: Ovierview, Regulatory History and Technique, Transition, in The Alternative Investment Fund Managers Directive, Netherlands, 2012, p. 13.


� Under Article 4, paragraph 1.l) of the AIFMD “‘EU AIFM’ means an AIFM which has its registered office in a Member State”.


� Under Article 4, paragraph 1.k) of the AIFMD “‘EU AIF’ means: (i) an AIF which is authorised or registered in a Member State under the applicable national law; or (ii) an AIF which is not authorised or registered in a Member State, but has its registered office and/or head office in a Member State”.


� It is the typical working model of hedge funds, given that, usually, their managers are domiciled in the U.K. and the funds are established under the Cayman or BVI law; see J. Greig, United Kingdom, in The Alternative Investment Fund Managers Directive, Netherlands, 2012, p. 699, who explains that this structure is motived by tax reasons.


� See J. Payne, Private Equity and Its Regulation in Europe, in European Business Organization Law Review, 2011, Vol. 12, p. 577.


� See A. Duncan – E. Curtain – M. Crosignani, Alternative regulation: the directive on alternative investment fund managers, in Capital Markets Law Journal, 2011, Vol. 6. No. 3, p. 334.


�  According to Recital (17), a lighter regime is provided “for AIFMs where the cumulative AIFs under management fall below a threshold of EUR 100 million and for AIFMs that manage only unleveraged AIFs that do not grant investors redemption rights during a period of 5 years where the cumulative AIFs under management fall below a threshold of EUR 500 million”. It also specifies that “although the activities of the AIFMs concerned are unlikely to have individually significant consequences for financial stability, it is possible that aggregation causes their activities to give rise to systemic risks. Consequently, those AIFMs should not be subject to full authorisation but to registration in their home Member States and should, inter alia, provide their competent authorities with relevant information regarding the main instruments in which they are trading and on the principal exposures and most important concentrations of the AIFs they manage. However, in order to be able to benefit from the rights granted under this Directive, those smaller AIFMs should be allowed to be treated as AIFMs subject to the opt-in procedure provided for by this Directive. That exemption should not limit the ability of Member States to impose stricter requirements on those AIFMs that have not opted in”.


� See L. Copland, The EU proposals for the regulation of alternative investments, in Economic Affairs, 2012, p. 34, who highlights that these provisions can be an incentive for AIFMs to split off existing funds in order to stay below the thresholds and avoid the regulation.


� See Recital (14) of the AIFMD, that, about non-EU AIFMs, specifies that although “this Directive lays down requirements regarding the manner in which AIFMs should manage AIFs under their responsibility”, for non-EU AIFMs, this is limited to the management of EU AIFs and other AIFs the units or shares of which are also marketed to professional investors in the Union.


� See J. Buller – N. Lindstrom, Hedging its Bets: The U.K. and the Politics of European Financial Services Regulation, in New Political Economy, 2013, Vol. 18, No. 3, p. 397, who emphasise that the British Government considered the extension of the EU passport to non-EU AIFMs and AIFs as “a very good outcome”.


� It is important to note that the Directive allows, for the first time, the use of the mechanism of the EU passport not only to EU AIFMs but also to non-EU AIFMs; see U. Klebeck, Interplay between the AIFMD and the UCITSD, in The Alternative Investment Fund Managers Directive, Netherlands, 2012, p. 87; see also A. Duncan – E. Curtain – M. Crosignani, Alternative regulation: the directive on alternative investment fund managers, in Capital Markets Law Journal, 2011, Vol. 6. No. 3, p. 351, according to whom the expression “private placement regime” means marketing without a passport and therefore pursuant to the national laws of the Member States.


� See D.A. Zetzsche – D. Litwin, The AIFMD’s Cross-Border Dimension and Third Country Rules, in The Alternative Investment Fund Managers Directive, Netherlands, 2012, p. 380, who exemplify a number of possible cases in which the marketing activity does not take place, emphasising that a direct offer or placement are any offer or placement “where the AIFM is in contact with, and enters into a contract with the investor after the communication leading to the sale was prompted by the AIFM”. 


� See D.A. Zetzsche – D. Litwin, The AIFMD’s Cross-Border Dimension and Third Country Rules, in The Alternative Investment Fund Managers Directive, Netherlands, 2012, p. 381, who observe that an indirect sale involves some intermediary acting on behalf of the AIFM.


� On the meaning of the terms “offering” and “placement”, see D.A. Zetzsche – D. Litwin, The AIFMD’s Cross-Border Dimension and Third Country Rules, in The Alternative Investment Fund Managers Directive, Netherlands, 2012, p. 378, who say that they amount to a simple sale; the authors, citing the German doctrine named Vertrieb, add that they consist in any activity directed towards closing a deal with respect to the AIF units. This may include participation in activities undertaken or organized by third parties; see also Financial Services Authority, The financial promotion regime, � HYPERLINK "http://www.fsa.gov.uk/doing" ��www.fsa.gov.uk/doing�/regulated/promo/regime, in which, from a different point of view, the U.K. regulator has given a comprehensive overview of what, regarding the retail investors market, is financial promotion, i.e. a concept similar to marketing. Financial promotion is a “communication that is an invitation or an inducement to engage in investment activity … there is an element of persuasion. An inducement is intended to lead ultimately to an agreement to engage in investment activity”. This means, in other words, that for the configuration of the marketing it is essential the element of the persuasion addressed by the AIFM towards the investor. From the opposite perspective, it follows that a non-EU AIFM can sell units or shares of AIFs (both EU and non-EU) to professional investors in the Union if the sale is not initiated directly and indirectly by the AIFM itself, being these cases examples of reverse solicitation. 


� See Article 4, paragraph 1.x) of the AIFMD.


� See Recital (70) of the AIFMD.


� See D.A. Zetzsche – D. Litwin, The AIFMD’s Cross-Border Dimension and Third Country Rules, in The Alternative Investment Fund Managers Directive, Netherlands, 2012, p. 381.


� See ESMA, Advice to the European Parliament, the Council and the Commission on the application of the AIFMD passport to non-EU AIFMs and AIFs, 30 July 2015, p. 166, where the Authority points out that in the period October 2014 – December 2014, the non-EEA AIFs managed by EEA AIFMs and marketed in the U.K. pursuant to article 36 of AIFMD were from Bahamas (1), Bermuda (9), Cayman Islands (275), Guernsey (25), Jersey (8), US (19) and British Virgin Islands (25), whilst the non-EEA AIFMs marketing AIFs in the U.K. under article 42 of AIFMD were from Australia (12), Bermuda (16), Brazil (2), Canada (3), Cayman Islands (33), Guernsey (57), Hong Kong (15), Isle of Man (2), Japan (16), Jersey (27), Mauritius (6), Republic of Korea (1), Mexico (4), Singapore (11), South Africa (1), Switzerland (9), Thailand (2), United States (269), British Virgin Islands (3) and US Virgin Islands (1). Finally, the non-EEA AIFs managed by non-EEA AIFMs and marketed in the U.K. in the same period under article 42 of AIFMD were from Australia (13), Bahamas (1), Bermuda (28), Canada (3), Cayman Islands (587), Guernsey (121), Hong Kong (2), Japan (18), Jersey (47), Mauritius (9), Mexico (4), Singapore (7), Switzerland (1), Thailand (2), United States (236) and British Virgin Islands (42).


� See Recital (9) of the AIFMD.


� See D.A. Zetzsche – D. Litwin, The AIFMD’s Cross-Border Dimension and Third Country Rules, in The Alternative Investment Fund Managers Directive, Netherlands, 2012, p. 384, who highlight that “this regime is available at the discretion of domestic authorities and concerns only the territory of the authorizing state”.


� See A. Seretakis, Regulating hedge funds in the EU? The case against the AIFM directive, in Revue Trimestrielle de Droit Financier, 2014, n. 2, p. 4.


� For a different interpretation of the EU legislature’s intention, see L. Copland, The EU proposals for the regulation of alternative investments, in Economic Affairs, 2012, p. 32, who says that the aim of the AIFMD is to restrict EU investors’ access to AIFs based outside the EU. It is also important to note that the AIFMD restricts MiFID investment firms and banking institutions from offering or placing units or shares of AIFs to EU investors unless the AIFM managing the AIF is authorised according to the Directive; see D.A. Zetzsche – D. Litwin, The AIFMD’s Cross-Border Dimension and Third Country Rules, in The Alternative Investment Fund Managers Directive, Netherlands, 2012, p. 377.


� See ESMA, Opionion to the European Parliament, the Council and the Commission and responses to the call for evidence on the functioning of the AIFMD EU passport and of the National Private Placement Regimes, 30 July 2015, passim.


� See ESMA, Opening Statement – Steven Maijoor to ECON Scrutiny Hearing on AIFMD Passport, p. 5.


� See ESMA, Advice to the European Parliament, the Council and the Commission on the application of the AIFMD passport to non-EU AIFMs and AIFs, 30 July 2015, passim, where the Authority points out that no obstacles exist to the extension of the passport to Guernsey and Jersey, while Switzerland will remove any remaining obstacles with the enacment of pending legilsation. Instead, no definitive view has been reached on US, Hong Kong and Singapore due to concerns related to competition, regulatory issues and a lack of sufficient evidence to properly assess the relevant criteria. For these reasons, ESMA is of the view that maybe the EU Institutions could prefer to wait for the delivery of positive advice on a sufficient number of non-EU countries before introducing the passport. 


� See ESMA, Advice to the European Parliament, the Council and the Commission on the application of the AIFMD passport to non-EU AIFMs and AIFs, 18 July 2016, passim, where the Authority argues that even if in relation to AIFs established in Hong Kong and Singapore there are no significant obstacles impeding the application of the AIFMD passport, both these jurisdictions operate regimes that facilitate the access of UCITS from only certain EU Member States to retail investors in their territories. Additionally, there are no significant obstacles regarding investor protection and the monitoring of systemic risk which would impede the application of the AIFMD passport to the United States. With respect to the competition and market disruption criteria, ESMA considers there is no significant obstacle for funds marketed by managers to professional investors which do not involve any public offering. However, ESMA considers that in the case of funds marketed by managers to professional investors which do involve a public offering, a potential extension of the AIFMD passport to the US risks an un-level playing field between EU and non-EU AIFMs. The market access conditions which would apply to these US funds in the EU under an AIFMD passport would be different from, and potentially less onerous than, the market access conditions applicable to EU funds in the US and marketed by managers involving a public offering. ESMA suggests, therefore, that the EU institutions consider options to mitigate this risk. Finally, for Bermuda and the Cayman Islands, ESMA cannot give definitive advice with respect to the criteria on investor protection and effectiveness of enforcement since both countries are in the process of implementing new regulatory regimes and the assessment will need to take into account the final rules in place. For the Isle of Man, ESMA finds that the absence of an AIFMD-like regime makes it difficult to assess whether the investor protection criterion is met. So for these jurisdictions more time is required to reach a definitive view.


� See Article 4, paragraph 1.q) of the AIFMD, under which, home Member State of the AIFM means “the Member State in which the AIFM has its registered office”.


� The list of the Annex III includes: “(a) a notification letter, including a programme of operations identifying the AIFs the AIFM intends to market and information on where the AIFs are established; (b) the AIF rules or instruments of incorporation; (c) identification of the depositary of the AIF; (d) a description of, or any information on, the AIF available to investors; (e) information on where the master AIF is established if the AIF is a feeder AIF; (f) any additional information referred to in Article 23(1) for each AIF the AIFM intends to market; (g) where relevant, information on the arrangements established to prevent units or shares of the AIF from being marketed to retail investors, including in the case where the AIFM relies on activities of independent entities to provide investment services in respect of the AIF”. 


� If the Authorities of the AIFM and those of the AIF are different, the first ones will inform the second ones that the AIFM can start marketing units or shares of the AIF. 


� The list of the Annex IV includes: “(a) a notification letter, including a programme of operations identifying the AIFs the AIFM intends to market and information on where the AIFs are established; (b) the AIF rules or instruments of incorporation; (c) identification of the depositary of the AIF; (d) a description of, or any information on, the AIF available to investors; (e) information on where the master AIF is established if the AIF is a feeder AIF; (f) any additional information referred to in Article 23(1) for each AIF the AIFM intends to market; (g) the indication of the Member State in which it intends to market the units or shares of the AIF to professional investors; (h) information about arrangements made for the marketing of AIFs and, where relevant, information on the arrangements established to prevent units or shares of the AIF from being marketed to retail investors, including in the case where the AIFM relies on activities of independent entities to provide investment services in respect of the AIF”.


� In addition, the competent authorities of the home Member State of the AIFM shall enclose a statement to the effect that the AIFM concerned is authorised to manage AIFs with a particular investment strategy.


� If the Authorities of the AIFM and those of the AIF are different, the first ones will inform the second ones that the AIFM can start marketing units or shares of the AIF in the other Member State.


� Chapter VI is entitled “Rights of EU AIFMs to market and manage EU AIFs in the Union” and regulates the use of European passport by EU AIFMs managing and marketing EU AIFs.


� See D.A. Zetzsche – D. Litwin, The AIFMD’s Cross-Border Dimension and Third Country Rules, in The Alternative Investment Fund Managers Directive, Netherlands, 2012, p. 393, who define this regime as the four regulatory pillars, in which the first pillar are the cooperation agreements on information exchanged between regulatory bodies, the second one is that the third country is not listed as a non-cooperating state by FATF, the third one is that tax compliant agreements based on the OECD Model Tax Convention are in place between the third country and the Member States and the fourth one is that the non-EU AIF is supervised by the Authorities of a Member State.  


� See footnote number 60.


� See footnote number 62.


� In addition, the competent authorities of the home Member State of the AIFM shall enclose a statement to the effect that the AIFM concerned is authorised to manage AIFs with a particular investment strategy.


� This is also the position of ESMA, see ESMA, Advice to the European Parliament, the Council and the Commission on the application of the AIFMD passport to non-EU AIFMs and AIFs, 30 July 2015, passim; see ESMA, Advice to the European Parliament, the Council and the Commission on the application of the AIFMD passport to non-EU AIFMs and AIFs, 18 July 2016, passim.


� That are: cash flow monitoring, management of the cash accounts, safe-keeping of the fund’s assets, management of the units or shares of the fund, control of the nav calculation, esecution of the AIFM instructions. 


� See D.A. Zetzsche – D. Litwin, The AIFMD’s Cross-Border Dimension and Third Country Rules, in The Alternative Investment Fund Managers Directive, Netherlands, 2012, p. 384, who use the expression “the two third country pillars” in order to define this regime, because it is required that there is a cooperation agreement on information exchange between the Member State and the third country regulatory authorities (first pillar) and that the third country is not listed as non cooperating state by the FATF (second pillar). 


� It is also provided that “if and to the extent that compliance with a provision of this Directive is incompatible with compliance with the law to which the non-EU AIFM and/or the non-EU AIF marketed in the Union is subject, there shall be no obligation on the AIFM to comply with that provision of this Directive if it can demonstrate that: (a) it is impossible to combine such compliance with compliance with a mandatory provision in the law to which the non-EU AIFM and/or the non-EU AIF marketed in the Union is subject; (b) the law to which the non-EU AIFM and/or the non-EU AIF is subject provides for an equivalent rule having the same regulatory purpose and offering the same level of protection to the investors of the relevant AIF; and (c) the non-EU AIFM and/or the non-EU AIF complies with the equivalent rule referred to in point (b)”.


� See footnote number 65.


� The article 37 section 3 of the AIFMD specifies that “the legal representative shall be the contact point of the AIFM in the Union and any official correspondence between the competent authorities and the AIFM and between the EU investors of the relevant AIF and the AIFM as set out in this Directive shall take place through that legal representative. The legal representative shall perform the compliance function relating to the management and marketing activities performed by the AIFM under this Directive together with the AIFM”.


� The article 37 section 4 of the AIFMD states that “the Member State of reference of a non-EU AIFM shall be determined as follows: 


(a) if the non-EU AIFM intends to manage only one EU AIF, or several EU AIFs established in the same Member State, and does not intend to market any AIF in accordance with Article 39 or 40 in the Union, the home Member State of that or those AIFs is deemed to be the Member State of reference and the competent authorities of this Member State will be competent for the authorisation procedure and for the supervision of the AIFM; 


(b) if the non-EU AIFM intends to manage several EU AIFs established in different Member States and does not intend to market any AIF in accordance with Article 39 or 40 in the Union, the Member State of reference is either: (i) the Member State where most of the AIFs are established; or (ii) the Member State where the largest amount of assets is being managed; 


(c) if the non-EU AIFM intends to market only one EU AIF in only one Member State, the Member State of reference is determined as follows: (i) if the AIF is authorised or registered in a Member State, the home Member State of the AIF or the Member State where the AIFM intends to market the AIF; (ii) if the AIF is not authorised or registered in a Member State, the Member State where the AIFM intends to market the AIF; 


(d) if the non-EU AIFM intends to market only one non-EU AIF in only one Member State, the Member State of reference is that Member State; 


(e) if the non-EU AIFM intends to market only one EU AIF, but in different Member States, the Member State of reference is determined as follows: (i) if the AIF is authorised or registered in a Member State, the home Member State of the AIF or one of the Member States where the AIFM intends to develop effective marketing; or (ii) if the AIF is not authorised or registered in a Member State, one of the Member States where the AIFM intends to develop effective marketing; 


(f) if the non-EU AIFM intends to market only one non-EU AIF, but in different Member States, the Member State of reference is one of those Member States; 


(g) if the non-EU AIFM intends to market several EU AIFs in the Union, the Member State of reference is determined as follows: (i) in so far as those AIFs are all registered or authorised in the same Member State, the home Member State of those AIFs or the Member State where the AIFM intends to develop effective marketing for most of those AIFs; (ii) in so far as those AIFs are not all registered or authorised in the same Member State, the Member State where the AIFM intends to develop effective marketing for most of those AIFs; 


(h) if the non-EU AIFM intends to market several EU and non- EU AIFs, or several non-EU AIFs in the Union, the Member State of reference is the Member State where it intends to develop effective marketing for most of those AIFs. 


In accordance with the criteria set out in points (b), (c)(i), (e), (f), and (g)(i) of the first subparagraph, more than one Member State of reference is possible. In such cases, Member States shall require that the non-EU AIFM intending to manage EU AIFs without marketing them and/or market AIFs managed by it in the Union in accordance with Article 39 or 40 submit a request to the competent authorities of all of the Member States that are possible Member States of reference in accordance with the criteria set out in those points, to determine its Member State of reference from among them. Those competent authorities shall jointly decide the Member State of reference for the non-EU AIFM, within 1 month of receipt of such request. The competent authorities of the Member State that is appointed as Member State of reference shall, without undue delay, inform the non-EU AIFM of that appointment. If the non-EU AIFM is not duly informed of the decision made by the relevant competent authorities within 7 days of the decision or if the relevant competent authorities have not made a decision within the 1-month period, the non-EU AIFM may itself choose its Member State of reference based on the criteria set out in this paragraph. 


The AIFM shall be able to prove its intention to develop effective marketing in a particular Member State by disclosure of its marketing strategy to the competent authorities of the Member State indicated by it”.


� See Article 37 paragraph 7 of the AIFMD.


� See footnote number 60.


� See footnote number 62.


� The U.K. legislature, for instance, has enjoyed this possibility of regulating even the case of marketing of units or shares of AIFs to retail investors.


� See A. Duncan – E. Curtain – M. Crosignani, Alternative regulation: the directive on alternative investment fund managers, in Capital Markets Law Journal, 2011, Vol. 6. No. 3, p. 349.


� The AIFMD provides that three years after the introduction of the access to EU passport for non-EU AIFs, private placement regimes may be phased out from national regulations. The potential life expectancy of private placement regimes is possibly limited to five years following the entry into force of the AIFMD (i.e. July 2018). However, the opinion and the advice published by ESMA on 30 July 2015 as well as the advice published on 18 July 2016 do not appear entirely positive, therefore, it is possible that the EU legislature decides to delay the process to extend the passport to non-EU entities; see ESMA, Advice to the European Parliament, the Council and the Commission on the application of the AIFMD passport to non-EU AIFMs and AIFs, 30 July 2015, passim; see also ESMA, Opinion to the European Parliament, Council and Commission and responses to the call for evidence on the functioning of the AIFMD EU passport and on the National Private Placement Regimes, 30 July 2015, passim; see ESMA, Advice to the European Parliament, the Council and the Commission on the application of the AIFMD passport to non-EU AIFMs and AIFs, 18 July 2016, passim.


� That is the case of Guernsey and Jersey which issued a AIFMD-like regime just to have an internal regulation AIFMD compliant able to be positively assessed by ESMA; see ESMA, Advice to the European Parliament, the Council and the Commission on the application of the AIFMD passport to non-EU AIFMs and AIFs, 30 July 2015, passim; see also ESMA, Advice to the European Parliament, the Council and the Commission on the application of the AIFMD passport to non-EU AIFMs and AIFs, 18 July 2016, passim.


� This is the reason why many third country Authorities such as, for example, the Swiss Authority (called FINMA) have already signed supervisory agreements with the Authorities of many EU Member States as requested by the Directive, in order to allow their AIFMs and AIFs to access the EU market.
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