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CHAPTER EIGHT 

CLAIMS 

1.0 The Claims Process 

1.1 Notice of Claim 

1.1.1 When Notice Must be Given 

The occurrence of the insured event gives the insured the 

right to make a claim under a policy of insurance. He is 

usually required by the terms of his policy to notify the 

insurer of the occurrence of any event which may give 

rise to a claim. Most policies nowadays do not give a 

specific period of time within which such a notice must 

be given. Rather the insured is required to do so 'as 

soon as possible'. 

If the policy gives a specific period of time, then 

notice must be given within that period and no 

flexibility is allowed'. On the contrary, in deciding 

whether the requirement that notice be given 'as soon as 

possible' has been satisfied, the court looks at the 

1. Cassell v The Lancashire and Yorkshire Accident 
Insurance Co. (1885) 1 TLR 495 and Adamson v The 
Liverpool, London and Globe Insurance [1953] 2 Lloyd's 
Rep. 355. 
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facts and circumstances of the individual case2. 

In Public Insurance Ltd. V Lee Chau3, the insured's 

driver was involved in an accident which resulted in 

damages being awarded against the insured and in favour 

of a third party. Having paid the damages to the third 

party, the insurer sought reimbursement from the insured 

alleging that he had failed to comply with a condition 

which required him to give notice of any accident as soon 

as possible. The insured gave the notice five months 

after the accident. It was held that this notice had not 

been given 'as soon as possible' because: 4 

[T]he net effect of the course is the 
[insurers] were hardly given any time in which 
to provide the defendant's driver with legal 
representation and to conduct the defence in 
such a way as to protect their interests as the 
ultimate paymaster of the third party's claim 
or to arrange for the necessary medical relief 
for the third party which would have mitigated 
substantially the damages. 

The learned judge took into account the fact that the 

notice was given just four days before the driver was to 

be tried for offences relating to the accident. No 

mention however was made of the civil proceedings by the 

2. Verelst's Administratrix v Motor Union Insurance Co. 
[1925] 2 KB 137. 

3. [1969] 2 MLJ 10. Appeal to Federal Court was allowed 
on other grounds, see Lee Chau V. Public Insurance Co. 
[1969] 2 MLJ 167. 

4. Ibid. at p. 11. 
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third party which resulted in the insurer's liability 

under the policy, or whether the insurer was in any way 

prejudiced in such a proceeding by the insured's delay in 

giving the notice. One would have thought that the 

relationship between the notice and the civil 

proceedings was a more relevant factor than the 

relationship between the notice and the criminal 

proceedings against the driver as the latter would not in 

any way affect the insurer's civil liability to a third 

party. 

1.1.2 Notice as a Condition Precedent 

The requirement of a notice can be either in the form of 

a condition precedent to the insurer's liability or a 

mere collateral stipulation5. While breach of the former 

can be used by the insurer to deny liability for a 

particular claim6, breach of the latter merely allows the 

insurer to claim damages for the extra expenses which 

result from such a breach. There is no presumption that a 

condition relating to notice is always a condition 

precedent but the policies almost invariably make such a 

requirement a condition precedent. 

5. Stoneham v ocean Railway and General Insurance 
19 QBD 237. 

6. Gan Chwee Leong v New India Assurance Co. Ltd. 
1 MLJ 196. 

(1887) 

[1968] 
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If there is a breach of a condition precedent relating to 

notice by the insured but the insurer in discharge of 

their statutory liability satisfies a third party claim, 

the insurer is then entitled to be reimbursed- for that 

amount by the insured if such is provided for in the 

policy. The payment to a third party must however have 

been made in compliance with a statutory requirement. An 

insurer who makes an out of court settlement with a third 

party is therefore not entitled to such a reimbursement 
7 

1.1.3 Waiver of Notice 

The requirement of a notice can be waived but such waiver 

does not result merely by the insurer taking over the 

defence and settling a claim in an action brought against 

the insured by a third party. In Chong Kok Hwa v Taisho 

Marine and Fire Insurance Co. Ltd. 8, 
a third party who 

was injured in a road accident sued the insured as owner 

of the vehicle which was involved in the said accident. 

The insurer defended this suit and paid (M)$3250 to the 

third party in a consent judgement. They then, sought to 

recover this sum from the insured on the ground that he 

had breached a condition precedent relating to notice of 

claim. The insured contended that in taking over, 

defending and settling the third party claim, the insurer 

7. Lee Chau v Public Insurance Co. (Federal Court), op. 
cit. footnote 3. 

8. [1977] 1 MLJ 244. 
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had waived the breach. This was rejected by the court on 

the technical ground that a plea of waiver had to be 

specifically pleaded. As this was not done, the insured 

could not rely on such a plea. The learned judge however 

expressed the view that even if waiver had been 

specifically pleaded, it would have failed as in taking 

over the third party action, the insurer was merely 

exercising their rights under the policy and could not be 

said to have waived any express condition therein. 9 

1.1.4 Form of Notice 

Notice which is required to be in writing must be given 

in that form. Verbal notice is only valid if there is no 

express stipulation that notice must be in writing or if 

the requirement of written notice is waived by someone 

who has the authority to do so on behalf of the 

10 insurer . 

1.1.5 Notice to the Insurer's Agent" 

Whether notice which is given to the insurer's agent. 

amounts to a sufficient compliance with the requirement 

that notice be given to the insurer, depends on whether 

9. See also Allen v Robbles [1969) 3 All ER 154. 
10. In Lee Seng Heng v Guardian Assurance Co. (1932) 1 

MLJ 17, it was held that an agent's clerk had no such 
authority. 

11. See also Chapter Seven - Intermediaries. 
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the agent has the authority to receive such notice on 

behalf of the insurer. In Chong Kok Hwa12, the learned 

judge upheld the finding of the President of the Sessions 

Court that the insurer's ordinary agent in that case was 

not clothed with any such authority. A similar approach 

was taken in the earlier case of Lee Seng Heng v Guardian 

Assurance13 where it was held that notice given to an 

agent who issued the policy could only be notice to the 

insurer provided the agent in fact transmitted the notice 

to the insurer. 

1.2 Parties Who can Make a Claim under a Policy 

Generally only a party to a contract can enforce it. In 

relation to a contract of insurance this means the 

insured and any other party in whose interest and on 

whose behalf the policy was taken. The right of the 

second category of claimants can only be recognised if it 

is clear from the inception of the policy that their 

interest is to be protected by the policy. In Malaysian 

Australian Finance Co. Ltd. v The Law Union and Rock 

Insurance Co. Ltd. 
14, the applicant was the owner of a 

tractor which was hired to one Choong under a hire 

purchase agreement. Choong as was required by the 

12. Op. cit. footnote 8. 
13. Op. cit. footnote 10. 
14. [1972] 2 MLJ 10. 
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agreement, insured the tractor in his name, with the 

respondent. The policy contained an endorsement whereby 

it was acknowledged that the applicant was the owner of 

the tractor and that moneys which would be payable under 

the policy would be payable to them for as long as they 

remained the owners. On the preliminary issue of whether 

the applicant had rights co-extensive with the insured in 

instituting a claim under the policy in their own name, 

the court decided in the applicant's favour. It was said 

that the endorsement on the policy made it clear that 

both the insured and the insurer regarded the applicant 

effectively to be a party to the contract of insurance. 

There are also instances where a third party can claim 

under a policy. One such instance is where there is a 

direct agreement by the insurer to pay to a third party 

or where the insured makes himself the agent of a third 

party. Another instance is where the contract of 

insurance makes the insured a trustee for a third party. 

In both these instances the third party can enforce the 

contract directly against the insurer. In the Malaysian 

Australian Finance case, the learned judge said that even 

if he was, wrong in finding that the endorsement made the 

applicant a party to the contract, they would still be 

able to sue the insurer direct as the insured could be 

regarded as either the agent or the trustee of the 

applicant. 
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A right to institute a claim directly against an insurer 

is also given to a third party in relation to third party 

motor insurance in a situation where the insured is 

bankrupt or, in the case of a company, is being placed 
l under receivership or being wound-up5. 

1.3 Time for Making Claims 

Most policies make it a condition precedent to the 

insurer's liability that a loss or a possible claim be 

notified to the insurer and also stipulate the procedure 

for making a claim thereunder. In the absence of such 

express stipulations however, it is not clear whether the 

insured is legally obliged to make such a claim first 

before he can sue the insurer and whether there is any 

time limit for making a claim under a policy which is 

separate from and independent of the statutory limitation 

period for starting legal proceedings16. This presumably 

depends on whether the insurer's liability to pay under 

the policy arises on the occurrence of the insured event 

or on the receipt of a claim after such an occurrence. If 

it is the former, the making of a claim is not a 

pre-requisite for the insurer's liability under the 

policy. If it is the latter, an insurer would only be in 

breach of a contract if after a claim had been received, 

15. Road Traffic ordinance 1958, S. 81(1). 
16. See Chapter Two - Contractual Formalities. 

Y 

311 



no payment is made. 

According to one view, because the occurrence of the loss 

which gives rise to the claim is within the special 

knowledge of the insured and because contracts of 

insurance are contracts of the utmost good faith, there 

is an obligation on the insured to notify the insurer and 

make a claim within a reasonable time17. The contrary 

view is that as it is easy for insurers to include such a 

requirement in the policy if they wish, such an 

obligation should not be implied. 18 

Closely linked to the above is the question when an 

insured who had not been paid would have a cause of 

action against the insurer. If the making of a claim is a 

pre-requisite to the insurer's liability, then presumably 

the cause of action accrues from the date the claim is 

received by the insurer and not from the date of the 

occurrence of the insured event. If the making of the 

claim is mandatory and yet the cause of action is said to 

have accrued from the occurrence of the insured event 

than in effect the insured has less than the statutory 

maximum period of six years which is allowed by the 

Limitation ordinance 1953 within which to start an action 
19 

against the insurer. 

17. Ivamy, General Principles of Insurance Law, 5th Ed., 
Butterworths, London 1986, p. 395. 

18. MacGillivray, p. 654, para. 1584. 
19. s. 6. 
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1.4 Proof of Loss 

In making a claim the insured must prove that the insured 

event has taken place. In indemnity policies he must also 

prove that the occurrence of the insured event has 

resulted in loss or damage to him, as in such policies 

the insured cannot claim for more than the actual loss 

proved20. Proof of actual loss is essential, a mere 

speculation that the insured event has resulted in a loss 

is insufficient. According to Azlan Shah J (as he then 

was) in Boon & Cheah Steel Pipes Sdn. Bhd. v Asia 

Insurance Co. Ltd. 21. 

The [claimants] have to prove on the balance of 
probabilities, as distinct from a mere 
speculative possibility, that there is damage. 
However great the suspicion of damage and 
however strong the moral belief and conviction 
of the [claimants], unless damage is proved on 
the balance of probabilities on the basis of 
legal evidence and material on record, there 
cannot be proof of damage. 

In this case 668 steel pipes were insured against total 

loss on a voyage from Prai to Brunei. As a result of 

perils of the sea, all but 12 fell into the sea. On 

visual inspection the 12 remaining pipes appeared damaged 

but no joint survey was made. The insured's claim for a 

20. Teh Say Cheng v North British and Mercantile 
Insurance Co. Ltd. (1921) 2 FMSLR 248. 

21. [1973) 1 MLJ 101 at p. 102. 
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total loss failed. 

1.5 Fraudulent Claims 

A fraudulent claim enables the insurer to deny liability 

altogether. A claim is fraudulent if the insured event 

has not occurred or if it is deliberately caused by 

the insured or, in relation to indemnity policies, if the 

quantum of the loss is exaggerated. 

Mere exaggeration of a claim is not in itself conclusive 

evidence of fraud22. Whether an exaggerated claim is 

fraudulent depends on the reason behind such an 

exaggeration. If it is due to an honest over-estimation 

by the insured of his losses, it is not fraudulent but if 

the over-estimation is made with a fraudulent intent, 

then the claim must fail23. Before an exaggerated claim 

can be regarded as fraudulent there must be evidence that 

the insured intended to defraud the insurers or that the 

exaggeration is so great that such a fraudulent intent 

must be inferred. In Ewer v National Employers' Mutual 

General Insurance Association Ltd. 
24, it was held that 

there was no fraud where the insured had, as a bargaining 

technique, claimed the cost of new articles as 

22. London Assurance v Clare (1937) 57 L1. L Rep. 254. 
23. Newcastle Fire Insurance Co. v MacMorran & Co. 3 ER 

1057 at p. 1060, per Lord Eldon. 
24. [1937) 2 All ER 193. 
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replacement for his lost articles. On the other hand, in 

Teh Say Cheng v North British and Mercantile Insurance 

Co. Ltd. 
25, it was held that a claim by the insured for 

(M)$67,003.42 under a fire policy when he could only 

prove a loss of (M)$5,993.75 was fraudulent. 

If a claim is discovered to be fraudulent after the 

payment had been made to the insured, the insurer can 

claim for a return of the amount so paid as money paid 

under a mistake of fact. An attempt to do so was made in 

The New India Assurance Co. Ltd. v Karam Singh26 but as 

the case was decided on procedural matters, no decision 

was reached on this issue. 

1.6 Arbitration 

A common feature in most policies is the inclusion of the 

arbitration clause -a clause which requires disputes 

arising under the policy to be first referred to 

arbitration within a stipulated time before it can be 

taken to a court of law. Such clauses can relate either 

to disputes as to liability and quantum or to disputes as 

to quantum only. 

The prevalence of arbitration clauses in consumer 

insurance is a cause for concern. As in England, an 

25. Op. cit. footnote 20. 
26. [1972] 2 MLJ 26. 
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insured person in Malaysia is not entitled to legal aid 

in an arbitration. The insurer is also sheltered from the 

glare of publicity that is associated with proceedings in 

the open court and may as a result be less willing to 

make compromises. An arbitration is also not necessarily 

cheaper than a trial. In Malaysia, the lack of people 

with expertise in this area makesthe demand for them and 

accordingly their fees, very high. 

In England, as early as 1957, the Law Reform Commission27 

expressed concern about the abuse of arbitration clauses 

by insurers but no changes were recommended to this area 

of the law because the British Insurance Association and 

Lloyd's undertook not to enforce an arbitration clause in 

disputes over liability against the wishes of the insured 

in almost the entire breadth of consumer insurance. 

In Malaysia however, insurers have given no such 

undertakings and in fact, as will be seen, frequently 

resort to arbitration clauses for repudiating liability. 

An arbitration carried out pursuant to an arbitration 

clause in Malaysia is subject to the provisions of the 

27. Law Reform Committee, Fifth Report, Conditions and 
Exceptions in Insurance Poliicies, HMSO 1957, Cmnd. 
62, para. 13. 
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Arbitration Act 195028. 

Before an arbitration clause in a policy can be invoked, 

there must exist a dipute between the insurer and the 

insured. If the insured is made to believe that his 

claim is not being disputed by the insurer, he cannot be 

expected to comply with such a clause. In Safety 

Insurance Co. Sdn. Bhd. v Chow Soon Tat29, the insured 

submitted a claim for (M)$154,702.55 on 5 January 1969 

after a fire which occurred on 30 December 1968. The 

insurer did not respond to the claim until almost two and 

a half years later when they informed the insured's 

solicitor that they were repudiating liability as the 

insured had failed to comply with condition 18 in the 

policy. This required all disputes to be referred to 

arbitration within twelve months after the loss. The 

insured applied for an extension of time and this was 

granted by the High Court. The insurer's appeal against 

this decision was dismissed by the Federal Court which 

held that the insured had not breached the arbitration 

clause as their claim was never rejected or disputed by 

the insurer. Without such a dispute, the insured could 

not have been expected to comply with the arbitration 

clause. 

------------------- 

28. Revised 1972. 
29. [1975] 1 MLJ 193. 
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If a dispute clearly exists and the insured fails to 

refer it to arbitration within the stipulated time, this 
is a complete bar to the insured's claim under the 

policy. In Wong Lang Hung v National Employees' Mutual 

General Insurance30, the insurer denied the insured's 

claim under a fire policy on two grounds, non-disclosure 

and failure to comply with the arbitration clause in the 

policy. The insured conceded to the second ground and the 

court held that this alone was a bar to a claim under the 

policy. 

In certain circumstances the insured may apply to the 

court to extend the time within which arbitration 

proceedings can commence. Section 28 of the Arbitration 

Act allows the High Court to extend such period for such 

a duration as it deems fit, if in the court's opinion 

undue hardship would otherwise be caused. In the exercise 

of this discretion the court will take into account all 

the facts and circumstances of the case. The fact that 

the insured is also at fault does not automatically 

disqualify him from obtaining such an extension of 
3 l. time 

In Safety Insurance Co. v Chow Soon Tat, among the 

30. [1972] 2 MLJ 191. 
31. Sino Malay Transport Sdn. Bhd. v QBE Insurance Ltd. 

[1980] 1 MLJ 177 at p. 178, per Mohamed Azmi J. 
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factors which the court took into account apart from the 

insured's blameworthiness, in deciding whether undue 

hardship would be caused, were the amount of money at 

stake, the delaying tactics employed by the insurer and 

the extent of control which the insured had over the 

delay which resulted in the application. 

An application for an extension of time will not be 

granted if this results in undue hardship rather than 

alleviate it. According to Mohamed Azmi J in Sino Malay 

Transport Sdn. Bhd. v QBE Insurance Ltd.: 32 

The court must be satisfied that undue hardship 
would be caused if extension is not granted ... 
what constitues 'undue hardship' depends on the 
facts of each particular case. The court must 
strike a balance between the interest of both 
parties in determining 'undue hardship'. In the 
present case the applicant is not a few days 
late. The delay is more than 3 1/2 years. The 
consequences of not granting an extension is 
not out of proportion to his fault. 

An award made by an arbitrator can be challenged in 

court. The Arbitration Act allows the court to set aside 

an arbitrator's award if the arbitrator has misconducted 

himself or if the arbitration has been improperly 

procured3. The court also has the inherent power to set 3 

aside an arbitrator's award where there is an error on 

the face of such an award34. 

32. Ibid. 
33. Arbitration Act 1950, s. 24(2). 
34. Tee Liam Toh v National Employees' Mutual General 

Insurance Association (1964) 30 MLJ 320. 
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In Pacific and Orient Insurance Co. Sdn. Bhd. v Woon Shee 

Min35, the respondent had insured his car under a 

comprehensive policy issued by the appellant. The policy 

covered loss of or damage to the car up to a maximum of 

(M)$10,000. After the car was badly damaged in an 

accident, no agreement could be reached between the two 

on the amount to be paid. The matter was then referred to 

an arbitrator who fixed the amount at (M)$8,000 on a 

total loss basis. The appellant appealed to the High 

Court to set aside the arbitrator's award but the court 

refused to do so. In their appeal to the Federal Court 

the appellant did not challenge the arbitrator's award 

under the Arbitration Act but on the basis that the court 

had inherent power to set aside an award which was bad on 

the face of it or which involved an apparent error of 

fact or in law. This appeal too was dismissed because the 

Federal Court could not find any mistake of law or of 

fact in the arbitrator's award. 

2.0 Claims Arising out of Illegal Acts 

2.1 Illegality of Contract and Illegality of Claim 

Distinguished 

A contract which is illegal at its inception is a void 

contract. Such illegality destroys the very existence of 

35. [19801 1 MLJ 291. 
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the contract. Where there exists a valid contract of 

insurance, there can still be instances where the events 

resulting in a claim being made thereunder are tainted 

with illegality. This illegality does not destroy the 

contract itself but merely enables the insurer to reject 

a claim on the grounds of such illegality. 

The distinction between the illegality of a contract of 

insurance and the illegality of a claim is sometimes not 

even appreciated by the courts. In Asia Insurance Co. v 

American International Assurance Co. 
36, 

policies of 

insurance and reinsurance were issued by the plaintiff 

and the defendant respectively, in respect of stocks of 

rubber which were stored without a licence and hence in 

breach of certain statutory provisions. Having held that 

such contracts were illegal and void, the court also held 

that the claims made thereunder were illegal. As the 

legality of a claim presupposes the existence of a valid 

contract of insurance, this consideration was obviously 

unnecessary in the light of the court's finding that the 

contracts were illegal and void. 

The rule that a claim which is tainted with illegality 

cannot succeed is supported by the general principle of 

insurance law that claims can only be made for losses 

36. (1953) 19 MLJ 87. 
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arising out of fortuitous events and the wider rule of 

public policy that no man should be allowed to reap the 

fruits of his own illegal acts. 

Strictly interpreted, the effect of the application of 

these principles is that no claims can be made for losses 

that are either intentionally or criminally caused or are 

the result of both. Whilst the effect of the application 

of these rules may be clear in a situation where an 

insured commits arson and attempts to claim under a fire 

policy or where a beneficiary under a life policy kills 

the life insured in an attempt to get the policy moneys, 

there are certain areas where the application of these 

principles do not give definitive and clear-cut answers. 

2.2 Claims Arising out of Motor Accidents 

In a claim arising out of a motor accident a distinction 

must be made between the insurer's liability to the 

insured and the insurer's statutory liabilty to a third 

party. The Road Traffic Acts of both England and Malaysia 

allow an injured third party to claim directly against 

insurers, contrary to the basic rule of privity of 

contract. Thus when a claim is made by a third party who 

is the victim of an accident which results from the 

criminal acts of the insured, such a claim is allowed 

because a distinction is drawn between providing an 

indemnity to an injured third party and indemnifying the 

insured himself for his own losses. Thus in England, in 
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the cases of Tinline V White Cross Insurance Association 

Ltd. 
37 

and James v British General Insurance Co. 38 it was 

held that the respective insurers were liable to 

indemnify the insured persons for their liability towards 

third parties even though the insured persons themselves 

were committing traffic offences at the time of the 

accident39. It was also said in both these cases that 

even though the acts were criminal in nature, they were 

not intentionally done but were the result of excessive 

or gross negligence. 

In the subsequent case of Hardy v MIB40, the Court of 

Appeal stressed that if the insured had been guilty of a 

deliberate and intentional crime, he would not succeed in 

an action under the policy. This would not prevent an 

injured third party who brought an action directly 

against the insurers or the MIB, where the tortfeasor is 

uninsured, from succeeding in his claim provided the 

liability was one which the insured was statutorily 

required to insure against. This decision was 

subsequently approved by the House of Lords in Gardner v 

l. 4 
Moore 

37. [1921] 3 KB 327. 
38. [1927] 3 KB 311. 
39. In Tinline the insured was driving at an excessive 

speed while in James the insured was driving whilst 
drunk. 

40. [1964] 2 QB 745. 
41. [1984] 2 Lloyd's Rep. 135. 
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The effect of these English decisions is that a claim 

made by a third party will succeed not only in cases 

where the insured had been negligent but also in cases 

where he had intentionally used his motor vehicle to 

commit a crime. It is noteworthy however that in the last 

two cases, the claims were made by the third parties not 

against commercial insurers but against the Motor 

Insurer's Bureau -a body specially set up to protect the 

victims of uninsured and untraced drivers. Given that the 

very reason for the introduction of compulsory third 

party insurance is to ensure that third parties obtain an 

enforceable judgement, there is no reason why the line of 

reasoning in these two cases should not be followed in an 

action against a commercial insurer. 

In relation to a claim by the insured in respect of 

losses suffered by him, the position in England is less 

clear. Such a claim was rejected in Marcell Beller v 

Hayden42 but the court in that case was interpreting and 

applying a clause in the policy rather than deciding on 

the general principles relating to illegality. 

Interestingly, the decisions in James and Tinline have 

been used in at least one Malaysian case to justify the 

court's decision to allow a claim made on behalf of the 

42. [1978] QB 694. 
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insured. In Woo Chin Fong v New India Assurance Co. 43, 

the insured drove her car whilst under the influence of 

intoxicating liquor. The car smashed into a tree killing 

the insured. In resisting a claim brought by the 

insured's estate, the insurer contended that it was 

contrary to public policy to allow a claim which arose 

out of the insured's own criminal act. The cases of James 

and Tinline were distinguished on the basis that they 

involved compensation to a third party while in this case 

the compensation was sought on behalf of the insured's 

estate. 

In rejecting the insurer's contention, Ambrose J quoted 

from Halsbury: 
44 

A motor policy is not void as being contrary to 
public policy because it purports to cover the 
driver against the consequences of his own 
negligence. 

The learned judge noted that no distinction was made 

between the consequences suffered by the insured and that 

suffered by a third party. With respect the passage seems 

to have been quoted out of context as it relates to the 

legality of a contract of insurance rather than to the 

validity of a claim. It is for this reason that no 

43. (1962) 28 MLJ 432. 
44. Halsbury's Laws of England, 3rd Ed. Vol. 22, p. 355. 
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distinction is drawn between the consequences suffered by 

the insured and those suffered by a third party. Given 

this weak reasoning, it is indeed surprising that the 

decision of the High Court was upheld on appeal without 

any attempt being made to reconsider the authorities. 

The more recent Federal Court decision in Malaysia 

National Insurance Sdn. Bhd. v Abdul Aziz45 made no 

reference to Woo Chin Fong. The tone of the Federal Court 

decision however seemed to indicate that the Federal 

Court was of the view that only a claim by or on behalf 

of a third party can succeed on the authority of cases 

like James and Tinline. 

The respondent was driving his father's car when he was 

involved in an accident which resulted in injuries to a 

third party. Both the respondent and his father were 

named as authorised drivers under the policy but the 

provision of cover was conditional upon their being 

'permitted in accordance with the licensing laws to 

drive' and were 'not disqualified by a court -of law' from 

driving. At the time of the accident the respondent had 

an expired driving licence. It was held by the High Court 

that his failure to renew his licence did not bring him 

45. [1979] 2 MLJ 29. 
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within the above proviso and hence the insurer was liable 

under the policy. 

The insurers appealed to the Federal Court -contending 

that it was contrary to public policy to make them liable 

as the respondent was then 'unlawfully on the road' by 

virtue of his expired licence. The Federal Court rejected 

this contention on the ground that road traffic offences 

were not wilful and culpable crimes which made it 

contrary to public policy to be indemnified. 

Referring to the 'motor manslaughter' cases of James and 

Tinline, the Federal Court expressed the view that the 

reason why indemnity was allowed was because the act to 

be indemnified was one which was 'intended by law that 

people should insure against'. Presumably by the use of 

this phrase, the Federal Court was referring only to 

third party liabilities because it is only against such 

liabilities that one is required by law to insure. It 

would seem therefore that the Federal Court would not 

have agreed with the decision in Woo Chin Fong even if 

this case had been brought to the court's attention. 

The Federal Court also laid down the test to be applied 

before a claim can be rejected on the grounds of public 

policy, ie. when a person seeking indemnity is guilty of 

deliberate, intended and unlawful violence. Road traffic 
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offences according to the court did not come within this 

category nor did the 'motor manslaughter' cases. In 

laying down this test the court referred to the cases of 

James and Tinline but not to Hardy, although this case 

was considered elsewhere in the judgement. This test 

seems ambiguous as it fails to provide a meaning to the 

word 'guilty'. Legally this word implies a pre-condition 

of a finding of guilt by a court of law but in a 

non-legal context it can merely mean being responsible 

for a particular happening. The reference to violence is 

also unnecessary as it makes the test unduly restrictive. 

Apart from the fact that violence cannot be quantified, 

there are also many criminal offences that may involve 

either no violence at all or only minimal violence. The 

Federal Court has also failed to state whether the test 

is applicable only in motor accident cases or in all 

other areas of insurance as well. 

2.3 Claims Arising out of other Illegal Acts 

There are no reported cases in Malaysia dealing with the 

legality of claims in areas other than motor insurance 

and so the law in this area remains rather uncertain. 

In Malaysia National Insurance, the Federal Court 

although dealing with a claim in motor insurance, 

referred to and impliedly approved of, the way in which 
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public policy was applied in In the Estate of Crippen46 

and Beresford v Royal Insurance Co. Ltd. 47. 
This approval 

reflects the Federal Court's awareness of its inherent 

power to prevent the rewarding of a crime. Although 

suicide is no longer a crime in England48, the basic 

principle behind these cases still stands, viz. the 

estate of a person cannot benefit from his own criminal 

act. It is still contrary to public policy for instance, 

to allow a claim by the estate of a person who commits 

suicide while sane. The application of this princple of 

public policy has an even stronger justification in 

Malaysia where an attempt to commit suicide is still a 
49 

crime 

In Gray v Barr50, Barr, suspecting that his wife was 

having an affair with Gray, went to look for her at the 

latter's house armed with a loaded shot gun. At Gray's 

house he was involved in a scuffle with Gray which 

resulted in two shots being fired from the shotgun. One 

of the shots killed Gray. Gray's wife sued Barr in tort 

and he brought in his liability insurers as'third party. 

46. [19111 P 108. 
47. [19381 AC 586 (HL). 
48. Suicide Act 1961, c. 60 s. l. 
49. Abetment of a suicide and an attempt to commit 

suicide are offences under the Penal Code (s. 305 and 

s. 309). In England, aiding, abetting, counselling and 

procuring the suicide of another are offences but an 

attempt to commit suicide is not; Suicide Act 1961 

s. 2. 
50. [1971) 2 All ER 949. 
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It was held by the Court of Appeal that the insured's 

claim under the policy failed because Gray's injuries 

were not caused by an accident and because public policy 

would not allow the insurers to be liable for such 

claims. This case has yet to be subjected to judicial 

scrutiny in Malaysia. If the test as laid down by the 

Federal Court in Malaysia National Insurance is 

applicable in areas other than motor insurance, then the 

interpretation which will be given to the word 'guilty' 

will have a decisive role to play should similar facts 

arise in Malaysia. 

Another question which is of exceptional relevance to 

Malaysia relates to a claim under a life policy, which is 

made by the estate of the life insured who has died at 

the gallows because he has committed a capital offence51. 

According to MacGillivray, in such a situation the 'rule 

of public policy will doubtless apply'52 but no 

authorities are cited. The only available English 

decision which supports this view is an old House of 

Lords case, Amicable Society v Bolland53 also known as 

51. Capital punishment is mandatory for the offences of 
murder (Penal Code, s. 302), and drug trafficking 
(Dangerous Drugs Ordinance 1952, s. 39B). The death 
penalty can also be imposed for the offence of 
unlawful posession of firearms in a 'security area' 
(Internal Security Act, 1960, s. 57). 

52. Pp. 182 - 183, para. 447. 
53.5 ER 70. 
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Fauntleroy's case, which was endorsed a century later, 

ie. in 1938 by the same court in Beresford. It was said 

that in both these cases the same principle, ie. that 

public policy does not allow a man to profit from his own 

crime, was applied. 

A similar decision was reached at the beginning of this 

century in the United States in the case of Burt v Union 

Central Life Insurance Co. 54. 
In the relatively more 

recent Canadian case of Deckert v Prudential Insurance 

Co. 
55, Kelloch JA held that irrespective of whether the 

claim was made by the claimant as executrix of the 

insured's will or as a beneficiary under the policy, such 

a claim could not succeed even though the claimant was in 

no way connected with the crime. This was because the 

claimant's right to the money could only be through the 

crime and public policy would not allow the court to 

assist in the enforcement of that right. 

Using public policy to deny a claim in such a situation 

cannot, it is felt, serve any beneficial. purpose to 

anyone but the insurer. It cannot result in a sudden rush 

by potential capital offenders to insure their lives 

because where a nexus or a causal connection can be 

54.187 US 362 (1902). 
55. (1943) 3 DLR 744. 
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established between the procuring of the policy and the 

commission of a crime then the contract itself is 

illegal. In the absence of such a nexus, there is no 

valid public policy reason for not allowing a beneficiary 

under the policy or the insured's estate to claim the 

policy moneys. The criminal, ie. the life insured has 

received the ultimate punishment and the beneficiary who 

is not a party to such a crime should not therefore be 

denied the policy moneys to the benefit of the insurers. 

As the beneficiaries had nothing to do with the crime, 

deterrence is not and cannot be a valid justification for 

denying them or the insured's estate of the policy 

moneys. Neither can it deter potential capital offenders. 

If the death penalty cannot serve as a sufficient 

deterrent than surely neither can the prospect that 

their beneficiaries will not get anything under their 

life policies. 

3.0 Payment of Claims under a Life Policy 

Payment of a claim under a life policy 

regulated by the Insurance Act 1963 in 

ie. the currency in which the payment is 

deductions that can be made from the po 

the method of payment in the absence 

Letters of Administration. 

in Malaysia is 

three respects, 

to be made, the 

licy moneys and 

of Probate or 
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Where a life policy is issued as a Malaysian policy56 to 

a Malaysian citizen, all policy moneys thereunder must be 

paid in Malaysian currency. Any provision to the contrary 

in the policy is void but the insurer and the person to 

whom the moneys is to be paid can agree to the contrary 

at the time of payment. 
57 

An insurer cannot deduct sums from the policy moneys 

payable under a life policy which are not due under the 

policy or under an agreement charging them on the policy 

except with the consent of those who are entitled to 

those moneys. Any clause in the policy which enables the 

insurer to make such deductions without the necessary 

consent is void58. Similarly, in proceedings for the 

recovery of policy moneys by persons to whom such moneys 

are due, no set-off or counter-claim is allowed except 

for sums due under the policy or under an agreement 
59 

charging them on the policy. 

Perhaps appreciating the length of time that may be 

required for a beneficiary to obtain Probate or Letters 

of Administration after the death of the insured thus 

56. A policy issued by an insurer in the course of his 
business in Malaysia and where the policyowner's 
address at the date of issue of the policy is or was 
in Malaysia; Insurance Act 1963, the 1st Schedule. 

57. Insurance Act 1963, s. 14. 
58. s. 42(1). 
59. s. 42(3). 
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resulting in delays in the payment of the policy moneys, 

an insurer is allowed to pay either all or a percentage 

of the policy moneys to a 'proper claimant' without the 

production of either of these documents60. A 'proper 

claimant' is either the executor of the deceased or a 

person who claims to be entitled to the policy moneys 

whether for his benefit or otherwise, and is either the 

widower, widow, parent, child, brother, sister, nephew or 

niece of the deceased61. At present in the absence of 

either of the documents, payments in full can be made for 

claims of (M)$20,000 or less. For larger amounts, the 

amount that can be paid is either 9/10th of the total 

amount or (M)$60,000 whichever is less62. The balance is 

retained by the insurer until the document concerned and 

the certificate of payment of estate duty where relevant, 
63 have been obtained by the claimant. 

While these provisions seem to take into account the 

interests of the beneficiaries under a life policy, their 

utility and efficacy is greatly reduced by the fact that 

they do not make such payments obligatory upon the 

insurers. They merely allow the insurers to make such a 

settlement and encourage them to do so by providing that 

60. s. 44(l). 
61. s. 45(5). 
62. Insurance (Payment of Policy Moneys) Regulations 

1983, PU(A) 293, s. 2(a) and (b). 
63. Insurance Act 1963, s. 44(2) and (4). 
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a payment made in accordance with such provisions 

discharges the insurer from any further liability for 

that amount under the policy. The insurer however remains 

free to ignore these provisions and to make the 

production of the relevant documents a condition 

precedent to the payment of any policy moneys. One way by 

which the utility of these provisions can be enhanced is 

by the introduction of a statutory right to interest when 

payment is delayed by the insurers either because of 

their insistence on the production of such documents or 

for any other reasons. Until such change is introduced, 

the courts can and should exercise their inherent 

discretionary power to award interest 64 to deter 

insurers from delaying such payments. 

Similar statutory provisions relating to the payment of 

policy moneys under a life policy can be found in the 

Life Assurance Act 1945 of Australia. However s. 92 of 

that Act not merely provides that in satisfying a claim 

the insurer cannot apply the policy moneys towards the 

payment of a debt owed in respect of another policy 

without the person's written consent, but goes a step 

further by providing that policy moneys under an own life 

policy cannot be made liable by judgement, order or 

64. Rules of the High Court, 1980, Ord. 92 r. 4. Under the 

common law, a claim under a contract of insurance or 

reinsurance is a claim for damages for breach of 

contract, not a claim for a debt due; see Chandris v 

Argo Insurance Co. Ltd. [1963] 2 Lloyd's Rep 68. 
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process of any court for payment of his debts. This 

protection extends after the death of the insured for the 

benefit of his estate. 

4.0 Quantum of Damages in Personal Injury, Dependancy 

and Estate Claims 65 

Where injury is caused by the insured to a third party, 

an insurer under a third party liability policy will be 

faced with a personal injury claim and if death is 

caused, with a dependancy or an estate claim. Such claims 

usually arise in relation to liability insurance, 

particularly third party motor insurance, employer's 

liability insurance and occasionally, personal liability 

insurance. 

In Malaysia, prior to 1984, although there existed some 

statutory provisions relating to the award of damages for 

such claims66, the courts traditionally had a wide 

discretion in deciding on the quantum of such awards. In 

exercising such discretion, the courts, following the 

common law tradition, have always attempted to award an 

65. Though not directly within the scope of this chapter, 
it is felt that as the changes that have been 

introduced in Malaysia in this respect have 

far-reaching consequences on insurance claims, this 

particular development ought to be discussed here. 

66. See eg. s. 7 of the Civil Law Act 1956 on compensation 
to the family of a person for loss occasioned by his 

death (dependancy claim). 
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amount which they regarded as full and adequate 

compensation. This discretion provided the courts with 
the element of flexibility which is essential to enable 
them to make awards which reflected and took into account 

socio-economic changes67 and also to closely follow 

developments in England. 

The Civil Law (Amendment) Act 198468 introduced sweeping 

changes to this state of affairs. Part of this Act 

introduced in Malaysia some of the changes that were 

introduced in England two years earlier by the 

Administration of Justice Act 1982. This includes the 
69 

abolition of estate claims for damages for loss of future 

earnings70 which was introduced in England by Gammel v 

Wilson71 and which had been adopted in Malaysia by the 

case of Thangavelu v Chia Kok Bin72, the abolition of 

damages for a parent's loss of his child's services and 

for a husband's loss of the services and society of his 

wife. Following the English Act too, the Amendment Act 73 

67. Eg. the impact of inflation - Teoh Suan Eng v Lew 
Meng Shin [1982] 1 MLJ 363 and the effect of public 
policy - Lim Eng Kay v Jaafar bin Mohamed Said [1982] 
2 MLJ 156. 

68. Act A602 of 1984 which came into force on 1st October 
1984, see PU(B) 437/84. 

69. c. 53. 
70. Civil Law (Amendment) Act 1984 s. 3 and s. 5(b) which 

amend s. 8(2)(a) and s. 28A of the 1956 Act. 
71. [1981] 1 All ER 578. 
72. [1981] 2 MLJ 277. 
73. Civil Law (Amendment) Act 1984, s. 2(a) which amends 

s. 7(3) of the 1956 Act 
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introduced a new head of damages - Bereavement - which 

can be claimed by the spouse of a deceased person or by 

his parents if he was below eighteen years of age and 

unmarried at the time of his death. 74 

The 1984 Act also introduced new and radical methods for 

determining the quantum of damages under some of the 

existing heads, thus having the overall effect of cutting 

drastically the size of awards which a court can make 

either in a personal injury, dependancy or an estate 

claim. The most sweeping change is in the calculation of 

damages for loss of future earnings in both personal 

injury and dependancy claims. Prior to 1984, the courts 

have always used the 'Multiplicand X Multiplier' formula 

75 independently of5 or with, the Annuity Tables 
76. 

In determining the multiplier to be used in a particular 

case, the courts were free to determine when a person 

would cease earning a living, based on the circumstances 

of the case7. The multiplier would then be fixed by 7 

deducting the person's age at the time of his death or 

injury from the age at which the court expected him to 

cease earning, and deducting about one third of the total 

74. Ibid. 
75. Lim Eng Kay v Jaafar bin Mohamed Said [1982] 2 MLJ 

156. 
76. McGuiness V Ahmad Zaini [1980] 2 MLJ 304 and Lee Boon 

Kiat v Ng Sing [1982] 1 MLJ 229. 
77. See eg. Teh Hwa Seong v Chop Lim Moh & Anor. [1981] 2 

MLJ 341 where the court assumed that the victim aged 
53 would retire at 65. 
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from that figure. In determining the multiplicand, the 

courts were free to take into account the likelihood of 
the victim's earnings being increased. Even a person who 

was not earning at the time of the accident could claim 

for loss of future earnings if it could be shown that 

there was a good likelihood of him being employed. It was 

also not mandatory for the courts to deduct the victim's 

living expenses from his earnings in determining the 

multiplicand. 

The 1984 amendments have denied the courts of all the 

above discretion. Instead, not only have extremely rigid 

methods for determining the multiplier and the 

multiplicand been laid down, but stiff pre-conditions 

have also been introduced which must be satisfied before 

damages for loss of future earnings or loss of dependancy 

can be awarded. 

These pre-conditions are that the victim (whose injury or 

death results in the claim) must, at the time of the 

accident, be below fifty-five years of age, in good 

health and in employment78. If any of these conditions 

are not satisfied, even in the case of the last two, for 

very valid reasons, no claim can be made. 

78. Civil Law (Amendment) Act 1984, s. 7(3)(iv)(a) and 

s. 28A(2)(c)(i). 
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For those who are fortunate enough to be able to cross 

the initial hurdle, the multiplier to be used is 

practically fixed; for all victims below thirty years of 

age at the time of the accident, the multiplier is 16 

while for those between the ages of thirty-one and fifty 

five years, the formula to be used in determining the 

multiplier is: 79 

Multiplier = 1/2 (55 - Age at time of accident) 

In determining the multiplicand, the Act makes it 

mandatory to deduct from the victim's earnings, his 

living expenses whilst prohibiting account being taken of 

the prospect of the victim's earnings being increased. 

This new method of computation is grossly unjust, the 

introduction of the triple pre-conditions make it doubly 

so. The assumption that a person ceases to earn a living 

at the magic age of fifty-five years (which is the 

compulsory retirement age in the public service), is in 

relation to the private sector, naive and in relation to 

the public sector, not entirely accurate80. The 

pre-condition of employment adds insult to injury to 

those temporarily unemployed and others who fail to enter 

into the job market for reasons beyond their control. For 

79. s. 7(3)(iv)(d) and s. 28A(d)(i) and (ii). 

80. Judges and university professors do not retire until 
they are sixty-five. Some senior civil servants are 

re-employed on a contract basis after they 'retire' 

at 55. 
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the legislature to regard these people as permanently 

unemployable is unfair as one misfortune does not make 

another less painful. or less costly. The requirement of 

good health is even more ludicrous. It is not entirely 

clear what the phrase 'admitted to be in good health' 

means. Taken literally to mean good health at the time of 

the accident, this pre-condition can exclude claims by or 

on behalf of persons who though below fifty-five years of 

age and in employment, was not in the best of health at 

the time of the accident. 

Making it mandatory to deduct from a person's earnings 

his living expenses is both reasonable and justifiable in 

a dependancy claim because such expenses are not spent on 

the dependants. Such a deduction is however grossly 

unfair in a personal injury claim. 

By prohibiting the courts from taking into account the 

prospects of increases in earnings, the legislature has 

failed to take into account economic realities such as 

inflation and changes in one's standards and costs of 

living which make increases in earnings a definite 

reality rather than a remote possibility. 

In justifying these amendments which seem to have the net 

result of victimising the hard-working old, the sick, the 

unemployed and their respective dependants, it was said 

that the country could not afford damages that make 
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headlines because such awards will retard the country's 
development and will result in a more litigious 

society1. 
8 

In Malaysia, personal injury, estate and dependancy 

claims are almost always made by victims of road and 
industrial accidents and their dependants. In both these 

cases, it is inevitably the insurers that foot the bill. 

The insured persons, ie. the vehicle-owning public and 

the employers not only form a small fraction of the 

country's population but they are also people who can 

afford to absorb possible increases in premiums which 

might have been necessitated by the award of huge 

damages. That the government have chosen to protect the 

interests of these people vis-a-vis the public at large 

who can directly or indirectly be the victims of road or 

industrial accidents, is indeed alarming. It may be true 

that to a limited extent increases in premiums will also 

affect the public through increases in the costs of 

public transport and other costs generally. Such an 

increase however will be minimal compared to the 

benefits which full and adequate compensation can bring 

to them and their dependants should they be victims of 

such accidents. 

81. Reasons given by the Honourable Prime Minister as 
reported in the Far Eastern Economic Review, 11 
October 1984. 
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Similarly, unless one has the interest of the insurers in 

mind, a more litigious society in relation to claims for 

damages, is certainly not a negative phenomenon. On the 

contrary, an increase in litigation in the form of 

personal injury, dependancy or estate claims is an 

indication of an increase in the level of consumer 

awareness and confidence in the legal system generally 

and in the role played by insurance particularly. 

The only possible advantage of the amendments is that the 

more rigid method of computing damages makes the amount 

of awards more predictable and less speculative. This may 

have the positive result of encouraging out of court 

settlements and thus allowing claimants to get their 

compensation more quickly. Speedy justice cannot however 

be a valid justification for, or be traded off with, 

justice that is less than substantial. 
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CHAPTER NINE 

CONSTRUCTION AND CAUSATION 

1.0 Construction 

1.1 Introduction 

The insurance policy together with any other documents 

which may also form part of the contract between the 

insurer and the insured are documents that legally bind 

the two parties. These documents, particularly the 

policy, define the type of cover provided and determine 

the rights and liabilities of both parties. The law 

relating to the construction of these documents thus 

forms a vital component of the substantive aspect of 

insurance law. 

In Malaysia, insurance policies and other related 

documents are still basically similar to those in England 

although a limited number of changes have been made since 

1963 in compliance with specific requirements in the 

Insurance Act'. As such, judges in construing such 

documents tend not merely to apply the general rules of 

1. Eg. s. 16(4) which requires Malaysian insurers to 
prominently display on the proposal form a warning 
that if a proposer does not fully and faithfully give 
the facts as he knows them or ought to know them, he 

may receive nothing under the policy. 
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construction under the common law but also to use English 

cases as authorities when deciding the meaning of 
particular words in the policy. While this causes no 
problems if the words are plain English words with 

ordinary meanings, the wisdom and validity of such a 

practice is questionable when the words are technical 

legal words which are statutorily defined in Malaysia. 

This poses a particularly tricky problem in the area of 

criminal law because the provisions of the Penal Code 

differ considerably from the criminal law of England. 

The principles applicable in construing insurance 

documents are here broadly classified in two categories. 

The general principles of construction are universally 

applicable as guidelines and are not meant to serve any 

specific purpose, nor to resolve any particular problem 

of construction. Within the second category which is here 

loosely called the 'other principles of construction', 

are the more specific rules for resolving particular 

problems such as ambiguity, inconsistency and 

uncertainty. These principles are not . of general 

application but are only to be applied as and when the 

need arises. 

1.2 The General Principles of Construction 

1.2.1 The Documents to be Construed 

The policy of insurance is not normally the sole document 

that binds the insurer and the insured. Most policies are 
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receded b the ° A by propsal form which contains a declaration 

that the answers given therein are to be the basis of the 

contract between the parties. The proposal form may also 

refer to and incorporate other documents. In life 

insurance for instance, one such document is the medical 

form which has been filled in by the doctor who has 

examined the insured. Where a cover note is issued prior 

to the policy, such a note forms part of the contractual 

documents only for the duration of cover provided by the 

note itself. Upon the issue of a policy, the validity of 

the cover note ceases and it can no longer be used to 

construe the policy itself. 2 

1.2.2 The Intention of the Parties 

A contractual document is the outcome of consensus 

reached between the contracting parties. It represents 

the common language of both parties. Hence it is a basic 

principle of construction that the courts must ascertain 

and take into account the intention of the parties. If 

the language of the contractual document is clear and 

precise, the intention of the parties must only be 

ascertained by looking at the document itself. According 

to Hepworth J in Aik Teong Trading Co. v National Union 

F; rP Tnsurance Co_3 

2. Poh Sin Mining Co. v Welfare Insurance Co. Ltd. [1971) 

1 MLJ 65. See also Chapter Two - Contractual 
Formalities. 

3. (1962) 28 MLJ 299 at p. 301. 
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A contract of marine insurance is to be 
construed, like all other commercial 
instruments , so as to give effect to the 
intention of the parties as expressed in the 
written contract. 

Clearly the above statement is as applicable 

non-marine insurance as it is to marine insurance. 

to 

1.2.3 Words to be Given their Plain, Ordinary and 

Popular Meaning 

Unless the intention of the parties point to the 

contrary, the words in the policy and all other documents 

must be given their plain, ordinary and popular meaning. 

In Malaysia National Insurance Sdn. Bhd. v 

Azlan Shah FJ (as he then was) observed: 
4 

Abdul Aziz, 

[T)he motor insurance policy which is a 
contractual document, is subject to the same 
general rules of interpretation as any other 
written document ... One of those rules is that 
in any written document the words are prima 
facie to be construed 'in their plain, 
ordinary, popular meaning rather than their 
strictly precise, etymological, philosophic or 
scientific meaning': see 22 Halsbury's Laws of 
England 3rd Ed. page 212 para. 402. 

There are however at least four instances where this 

general rule is inapplicable. 

First when the policy defines a particular 

4. [1979] 2 MLJ 29 at p. 31. 

word, then 
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this shows that it is the intention of the parties that 

the word be used in the light of the given definition and 

so such definition should take precedence over all 

others. Second, a word is also not given its plain, 

ordinary and popular meaning if it has acquired a 

particular trade usage which is distinguishable from its 

ordinary meaning. Third when a particular word has a 

technical legal meaning, the popular view seems to be 

that such a meaning should take precedence over its 

ordinary meaning5. Finally, when the context within which 

a word is used points to a particular meaning, then such 

a contextual meaning must also supercede its ordinary 

meaning. To quote Hepworth J again: 
6 

[T]he policy is to be construed according to 
its sense and meaning, as collected in the 
first place from the terms used in it, and 
these terms are to be understood in their 
plain, ordinary and popular sense, unless they 
have by their own usage of trade acquired a 
peculiar meaning distinct from the popular 
sense of the same words, or unless the context 
evidently points out that they must in the 
particular instance, and in order to effectuate 
the immediate intention of the parties, be 
understood in some other special and peculiar 
sense. 

In Provincial Insurance Co. Ltd. v Teo Chee Swee7, citing 

the case of Jason v British Traders' Insurance Co. 
8 

5. But see infra pp. 367 - 373. 
6. Op. cit. footnote 3. 
7. [1984] 2 MLJ 60. 
8. [1969] 1 Lloyd's Rep. 281. 
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Hashim Yeop Sani FJ said: 
9 

A policy of insurance is basically subject to 
the same rules of construction as any other 
written contract. The words used in it must be 
given their plain, ordinary meaning but in the 
context of the policy looked at as a whole and 
subject to any special definition contained in 
the policy. 

1.2.4 Words must be Given a Fair and Reasonable 

Construction 

In construing a document absurd and unreasonable results 

must be avoided. This rule was applied by the Privy 

Council in reversing the decision of the Federal Court in 

'° 
Yeo Beng Chow v New India Assurance Co.. 

The appellant had insured his lorry against third party 

risks with the respondents. The latter issued a policy 

using a form normally used for comprehensive insurance of 

commercial vehicles. However Clause 1 in the form which 

insured the lorry against loss or damage by 'accidental 

collision, overturning, collision or overturning 

consequent upon mechanical breakdown or consequent upon 

wear and tear' had been deleted. Condition 3 in the 

policy required the insured to maintain the vehicle in an 

9. Op. cit. footnote 7 at p. 61. 
10. [1970] 2 MLJ 223 (FC); New India Assurance Co. v Yeo 

Beng Chow [1972] 1 MLJ 231 (PC). 
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efficient condition. After it was involved in an 

accident, the lorry was found by the Vehicles Examiner to 

have been unroadworthy in many respects at the time of 

the accident. The insurer who had satisfied a third party 

claim sought reimbursement from the insured on the ground 

that he had been in breach of condition 3. The High Court 

decided in favour of the insurer and the insured 

appealed. 

The Federal Court applied the contra proferentem rule in 

construing Condition 3 and held that the condition was 

not binding in the light of the deletion of Clause 1. Ong 

CJ also expressed the view that a vehicle which was not 

roadworthy could still have been in an 'efficient 

condition': 
11 

Their meaning and connotation seemed to have 
been regarded as synonymous. The Vehicles 
Examiner considered the lorry not 
roadworthy,... but said not a word about it not 
being efficient. Similarly, the judge thought 
that, because the lorry was not kept in 

roadworthy condition, the defendant was in 

breach of Condition 3. 

It is submitted that the above far-fetched interpretation 

can bring about unreasonable results. The purpose of a 

motor vehicle is as a means of conveyance. How can a 

vehicle which is unfit for the road, ie. unroadworthy, be 

11. [19701 2 MLJ 223 at p. 225. 
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considered to be in an efficient condition? 

The Privy Council however chose to give a fair and 
reasonable construction to the words 'efficient' and 
'roadworthy'. According to Viscount Dilhorne: l2 

There was ample evidence at the trial that the lorry was not roadworthy. Motor vehicles are intended for use on the roads. A vehicle in an efficient condition is fit for use on the 
roads, that is to say, roadworthy, and the 
converse is equally true. A vehicle which is 
not roadworthy is not in an efficient 
condition. 

1.2.5 Exclusions and Exceptions 

Exclusions and exceptions in a policy allow the insurer 

to avoid liability in certain circumstances. To be 

effective, exclusions and exceptions must be clearly 

stated and not merely vagueUy hinted at by certain 

provisions or implied from omissions in the policy. 

According to the Federal Court in Wong Kon Poh v New 

Tnr9i aA ýc>>ranr rn T. t- rl . 
13 

[An] exception must clearly and expressly be made 
known to the party insured - not by implication to 
be inferred from the omission. To require that the 
ordinary man taking out a policy should read into it 
not only what was expressed, but also to construe 
omissions as exceptions is an absurd proposition 
which this court cannot countennance. 

12. [1972] 1 MLJ 231 at p. 232. 
13. [1970] 2 MLJ 287 at p. 289. 
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1.3 Other Principles of Construction 

The general principles of construction will only be 

sufficient for construing insurance documents provided 
they are all ideal contractual documents, clear and 

concise without any ambiguities, inconsistencies or 

uncertainties. Not many insurance documents can 
justifiably claim to possess these qualities. Hence apart 
from the general principles of construction there have 

developed another set of principles specifically for 

construing documents which are either ambiguous, 

inconsistent or vague. 

A document is ambiguous if a particular word or phrase or 

even an entire provision in it is capable of two or more 

interpretations. An inconsistency arises when such word, 

phrase or provision contradicts another. The 

inconsistency can occur within the same document such as 

when a typrwritten clause conflicts with a printed clause 

within the policy or between one contractual document and 

another such as when the provisions in, the policy 

contradict those in the proposal form or the cover note. 

A document which is neither ambiguous nor inconsistent 

may still be vague or uncertain in its meaning, such as 

when examples are given or annexures used or simply 

because the words do not convey their meanings with 

clarity. 

Over the years the common law courts have developed 
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numerous rules of construction to be applied in these 
instances. Most, if not all of these rules have been 

adopted by the Malaysian courts. 

1.3.1 The Contra Proferentem Rule 

In plain language the maxim verba chartarum fortius 

accipiuntur contra proferentem or, as it is commonly 

called, the contra proferentem rule, is a rule which 

requires a written document, where there is an ambiguity, 

to be read against the party that drafted the document 

and hence in favour of the other contracting party. The 

rationale for this rule is self-evident; the party which 

draws up the document has all the means and the 

opportunity to make its meaning plain and clear. As such 

he should not be allowed to create an ambiguity for the 

purpose of giving himself an advantage with regards to 

the contract, at the expense of the other party who has 

no say in drawing up the document. Mohamed Azmi J in 

Central Lorry Services Co. Sdn. Bhd. v The American 

Insurance Co. said: 
14 

In construing insurance policies, the contra 
proferentem rule should apply if there is 
ambiguity or doubt as to the extent of the 
policy. Since the policy is prepared by the 
insurance company, the doubt and ambiguity 
should be construed in favour of the insured. 

14. [1981] 2 MLJ 40. 
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The existence of a real ambiguity is a pre-requisite 

the application of the contra p roferentem rule. 

India Assurance Co. v Yeo Beng Chow15 the Privy 

In 

for 

New 

Council 

refused to apply this rule in construing Condition 3 in 

the policy because: 16 

Its language is clear and not ambiguous and any 
reader of it must have known that it imposed an 
obligation on the insured to take all 
reasonable steps to maintain the vehicle in an 
efficient condition. 

The contra proferentem rule must be distinguished from 

the less popular rule that contracts of insurance should 

be read in favour of the insured. The fact that a policy 

is drawn up by the insurer does not always make the 

insurer the proferentes. There are instances where the 

insured can be the proferentes17 and so the application 

of this rule will then result in an interpretation in 

favour of the insurer. This is when an ambiguous word or 

phrase is not the word of the insurer but that of the 

insured, such as the answers in a proposal form. Again to 

quote Hepworth J in Aik Teong Trading Co.. v 

Union Fire Insurance Co.: 
18 

National 

It is however, left for the determination in 

each case, as regards any special provisions in 

15. Op. cit. footnote 12. 
16. Op. cit. footnote 12 at p. 232. 

17. Condogianis v Guardian Assurance Co. 

18. pp. cit. footnote 3 at p. 302. 
[1921] 2 AC 125. 
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the policy, whether the insured or the insurers 
are to be considered the proferentes within the meaning of the rule. 

1.3.2 Rule Favouring the Insured 

The rule favouring the insured appears to have been 

applied in The Cycle and Carriage Co. v The Motor Union 

Insurance Co. Ltd. 19 
where it was said by the learned 

judge, without any qualification whatsoever, that a fire 

policy must, in case of doubts, be construed against the 

insurer. The learned judge did not however identify this 

rule as one which is independent of and distinguishable 

from, the contra proferentem rule. 

The tendency to wrongly equate the contra proferentem 

rule with the rule favouring the insured is illustrated 

by Azlan Shah FJ (as he then was) in Malaysia National 

Insurance Sdn. Bhd. v Abdul Aziz when he said: 
20 

Only if there is a clause in the policy which 
is open to two constructions, the court will 
construe it contra proferentem, that is against 
the insurers. 

Like the contra proferentem rule, the rule favouring the 

insured can only be applied where there exists an 

2 
ambiguity. In Cheong Bee v China Insurance Co. Ltd. 1, 

a 

19. [1931] SSLR 69. 
20. Op. Cit. footnote 4. 
21. [1974] 1 MLJ 203. 
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motor policy covered the use of the vehicle by the 
insured as well as by others driving with the insure d's 

permission or on his order. A proviso stated that the 

person driving must also be permitted 'in accordance with 
the licensing or other laws ... ' to drive the vehicle. 

The vehicle was involved in an accident whilst driven by 

the insured, resulting in a judgement for (M)$6000 being 

given against him and in favour of a third party. The 

insurer denied liability on the ground that the insured 

at the time of the accident was driving with an expired 

provisional licence and without the supervision of a 

competent driver and was thus in breach of the proviso in 

the policy. The insured contended that as the proviso was 

unclear whether it applied to anybody driving the vehicle 

including himself or only to persons driving with his 

permission or on his order, it should be construed in his 

favour, ie. that it did not apply to him. This 

argument was rejected by Hashim Yeop Sani J: 22 

I am mindful of Tan Kwang Chin v Public 
Prosecutor (1959) 25 MLJ 253 where the learned 
judge referred to the judgement in Edwards v 
Griffiths [19531 1 WLR 1119 wherein it is 
stated that 'if there is an ambiguity or a 
doubt as to the extent of the policy, we should 
have to construe it in favour of the insured, 
that is to say, if the question arose as to the 
liability of the insurers, we should have to 
put on the policy the construction most 
favourable to the insured and the less 
favourable construction to the insurers'. But I 

see neither ambiguity nor doubt in this case. 

22. Ibid. at p. 204. 
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1.3.3 Primacy of Typewritten or Handwritten Words over 

Printed Words 

Policies of insurance and other related documents are 

seldom tailor-made to suit the requirements of each and 

every individual insured or each and every individual 

policy. Insurers usually have standard policies and other 

documents for the different types of insurance and the 

variables in each policy, such as the insured's name, 

address and other particulars, the premium payable and 

other specific additional conditions are usually added 

either in typescript or even in handwritten form. Because 

the standard policies and forms attempt to cater for the 

general needs in a particular branch of insurance while 

the typewritten or handwritten additions cater to the 

specific needs of a particular insured and a particular 

policy, there can arise situations where one is 

inconsistent or in direct conflict with the other. 

The general rule in the case of such an inconsistency or 

conflict is that the typewritten or handwritten 

provisions should override the printed provisions. It was 

again Hepworth J who lucidly explained the justification 

for and effect of, this rule: 
23 

Greater weight is, in the case of an 
inconsistency, given to a written or 

23. pp. cit. footnote 3 at p. 301. 
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typewritten rather than to a printed clause, in 
as much as the written or typewritten words are the immediate language and terms selected by 
the parties themselves for the expression of their meaning, whereas the printed words are a 
general formula adapted equally to their case 
and that of all other contracting parties upon 
similar occasions and subjects. Printed words 
will therefore, be considered as struck out if 
they are completely inconsistent with the 
written or typewritten words, or if it were 
clear that the latter were to be in 
substitution for the former. 

If the typewritten or handwritten words can be construed 

harmoniously together with the printed words, this rule 

cannot be applied. In determining whether there is an 

inconsistency or a conflict only the policy and all other 

contractual documents can be looked at. Parole evidence 

cannot be adduced to show such an inconsistency if the 

documents themselves show no inconsistency. 

In Tay Hean seng v China Insurance Co. 24, the plaintiff 

was insured in respect of the use of his motor cycle with 

the defendant. He had indicated that he wanted a 

'comprehensive policy, pillion riding and driving by the 

assured only'. The cover note which was issued to him did 

not describe the risk covered. However the policy which 

was subsequently issued had the following words added in 

typescript after the word 'Premium': 

24. (1953) 19 MLJ 38. 
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-mot 

$112.50 

56.50 (Additional Premium for Pillion Riding)' 

A clause printed in the policy excluded liability to any 

person being conveyed in or on the said vehicle. The 

plaintiff met with an accident which resulted in the 

death of his pillion rider. The latter's representatives 

successfully obtained a judgement against the plaintiff 

who then sought to recover that sum from the insurer. The 

insurer relied upon the exclusion clause to deny 

liability. The plaintiff contended that the words in 

typescript - additional premium for pillion riding - 

meant that it covered liability to his pillion rider and 

that the typewritten words should override the printed 

exclusion clause. The High Court rejected this argument 

as it found that there was no inconsistency between the 

typewritten and the printed words; the additional premium 

being for providing cover while the plaintiff himself was 

a pillion rider and not to pillion riders carried by him. 

As such there was no reason for rejecting the printed 

clause in favour of the typewritten one. Murray-Aynsley 

CJ's reasoning at the lower court was quoted with 

approval by Matthew CJ at the Court of Appeal: 
25 

The addition of pasted-on slips or typescript 

words to insurance policies is apt to cause 
difficulties, because such additions frequently 

25. Ibid. at p. 40. 
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affect printed words and it is unusual to make the corresponding correction to the printed 
words. It is therefore, sometimes necessary to 
reject printed words in favour of typescript. 
Before this can be done, it is, I think 
necessary to have a contradiction. I do not think it can be done where printed words and typescript can be read together and give a 
reasonable meaning, from the commercial point 
of view. 

In holding that there was no contradiction in the two 

clauses the learned judge relied upon the evidence given 

by the defendant's officer as to the scope of cover 

actually provided by such a policy and as to the fact 

that it was the defendant's practice not to cover 

liability to pillion riders. 

The Court of Appeal allowed the plaintiff's appeal solely 

on the ground that parole evidence should not have been 

admitted in determining whether there was a contradiction 

between the typewritten and 

According to Matthew CJ: 
26 

the printed clauses. 

I am in complete agreement that, with the aid 
of the parole evidence that was called, this 
typewritten addition does not affect the 
express exclusion clause ... But in my view 
regard cannot be had to the evidence given as 
to the practice of the respondent company in 

construing the meaning of the policy... 

26. Ibid. 
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1.3.4 Primacy of the Policy over Other Documents 

As documents other than the policy may form part of the 

contract between the insurer and the insured, the 

question arises: what if there is a conflict between 

these documents? 

This problem was partly dealt with in Koh Kok Eng v 

Regina27. The appellant was charged and convicted inter 

alia of the offence of permitting another to drive a car 

while there was not in force a policy in respect of third 

party risks. At the time of the alleged offence the 

appellant who was the owner of the car was seated next to 

a driver who had no driving licence. The appellant 

appealed against this conviction on the ground that as he 

had no knowledge that the driver had no licence an 

exclusion clause in his policy should not apply. He also 

argued that such an exclusion was not found in the 

certificate of insurance. While the appellant's appeal 

was allowed on the ground that the exclusion clause would 

only apply if the appellant knew that the driver was 

unlicensed, the learned judge expressed the view that 

where the certificate and the policy differed, the policy 

ought to prevail. 

While the learned judge himself gave no reasons, such a 

27. (1955) 21 MLJ 17. 
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view can be justified on the ground that while the 

purpose of the policy is to determine and delimit the 

rights and obligations of the parties, the sole purpose 

of a certificate of insurance is to provide evidence of 
the existence of cover, in compliance with a statutory 

requirement. 

The other possible justification is that in a contract of 

insurance, the policy is the primary document that has to 

be construed. All other documents can only become part of 

the policy itself if they are incorporated into the 

policy either by express terms or by being attached to 

the policy. Unlike a proposal form, the certificate of 

insurance does not normally contain recitals which make 

it part of the policy. 

In Malaysia no case has arisen where the proposal form 

which is incorporated as part of the policy conflicts 

with the de facto policy. In the light of the argument 

that the policy is the primary document, -perhaps the 

provisions of the policy should also prevail over the 

proposal form. Another justification for this according 

to the English cases28 is that the policy should also 

take precedence because it is a document which is 

28. Kaufman v British Surety Insurance Co. (1929) 33 L1. 

L Rep. 315 at p. 318 and Izzard v Universal Insurance 
Co. [1937) AC 773 at p. 880. 
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prepared later in time than the proposal form. 

1.3.5 Construing Words According to Their Context 

Sometimes a document can be vague without being ambiguous 

or inconsistent. In such a situation if the general rules 

of construction have all been exhausted, then the context 

within which the words are used must be considered. 

There are two different principles of construction which 

take into account the context; the Eýusdem Generis rule 

and the Noscitur a Socits rule. 

According to the Elusdem Generis rule which is the more 

well-known of the two, if a group of specific words or 

phrases is followed by a more general word or phrase such 

as 'etc. ', 'and the like' or 'and others', in construing 

these general words or phrases, regard must be had to the 

genus or the common denominator in the preceding specific 

words or phrases. The general words or phrases are 

deemed to include other specific words or phrases which 

share the same genus or common denominator with the 

preceding ones. 

The Noscitur a Sociis rule on the other hand is used to 

determine the precise scope and meaning of a particular 

word which is used together with other words. The common 

characteristics in all the other words are used to 
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determine the actual meaning and scope of a particular 

word. The application of this rule is clearly illustrated 

by the case of Provincial Insurance Co. v Teo Chee 

Swee29. The respondent was the administrator of the 

estate of the insured who had died in a road accident. At 

the time of his death the insured was riding a motor 

cycle. The insured's life policy with the appellant 

excluded death or disablement 'caused by or consequent 

upon participation in hunting, mountaineering, winter 

sports of any kind, polo, football, motor-cycling or any 

act of diving in the sea'. The insurer denied liability 

on the ground that death while motor-cycling was 

excluded. 

At the High Court it was held that only motor-cycling 

undertaken as a sport was excluded by the policy and 

that as the insured was not undertaking such a sporting 

activity at the time of the accident, the insurer was 

liable. The insurer appealed to the Federal Court 

contending that where the meaning of the word was 

reasonably clear, it must be given full effect even 

though it operated harshly against the insured. The 

respondent contended that the Noscitur a Socits rule as 

had been applied by the High Court ought to be applied in 

determining the precise meaning of 'motor-cycling'. This 

was accepted by the Federal Court. According to Hashim 

290 pp, cit. footnote 7. 
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Yeop Sani FJ: 
30 

Applying the maxim Noscitur a Sociýs to 
exception 6, 'motor-cycling' referred to in 
that exception must therefore be motorcycling 
not undertake n in the ordinary sense but 
motor-cycling in some form of sports or 
exhibition or competition. 

1.3.6 Examples In Policies 

When a provision in a policy gives examples to illustrate 

a particular thing or event, they must be regarded as 

nothing more than illustrations. They are not and should 

not be considered to be, exhaustive descriptions of 

particular things or events. 

In Central Lorry Services Co. Sdn. Bhd. v The American 

Insurance Co. 
31, 

the plaintiff, carriers of goods, had a 

policy issued by the defendant which covered loss and 

damage to goods in transit. When one of their lorries was 

transporting goods belonging to a third party, the 

nearside wooden flap of the lorry gave way resulting in 

the loss of goods worth (M)$14,451.01. The issue before 

the court was whether such loss was covered by the Inland 

Transport Clause in the policy the relevant part of which 

read as follows: 

This policy covers loss or damage to the 
interest assured ... whilst in ordinary 

30. Op. cit. footnote 7. 

31. Op. cit. footnote 14. 
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or customary course of transit, occasioned by the carrying vehicle ... being on fire, derailed, 
... or other accident to the vehicle 

... such as involuntary leaving the road, breakdown of bridges and consequent damage to the vehicle and the interest assured thereby. 

It was agreed by both parties that if the above clause 

applied at all it was by virtue of the second limb, ie. 

'loss or damage occasioned by other accident ... ' and it 

was also agreed that what happened to the lorry was an 

accident. The only issue was whether the clause covered 

only the types of accidents listed or whether it covered 

other similar accidents as well. It was held that the 

clause also covered all other similar accidents and that 

those specifically listed were mere examples and should 

not be regarded as exhaustive. 

1.3.7 Annexures to Policies 

Annexures are frequently used to list down extra 

prohibitions or to provide a detailed description of 

particular things which affect the risk; in a fire policy 

for instance, the annexure may list the types and amount 

of inflammable materials that can be kept in the insured 

premises. 

If a clause in a policy refers to an annexure, the 

annexure must be read as supplementing and explaining the 

clause. In The Cycle and Carriage Co. Ltd. v The Motor 
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Union Insurance Co. Ltd. 32 
a fire policy contained a 

warranty that none of the hazardous goods listed in an 

annexed list would, during the currency of the policy, be 

in or upon the insured premises. The list mentioned inter 

alia, oils of all kinds except essential oils, linseed 

oils in drums and castor oils in tins. A note added to 

the list stipulated that a small quantity of oil or any 

chemical product or liquid in bottles may be kept in the 

premises for private use or for retail purposes only. On 

a claim by the insured under the policy, it was held that 

the words in the added note were to be read as part of 

the list and as supplementing and explaining the policy 

and that the operation of the words in the annexure could 

not be excluded by some other words in the policy itself. 

1.3.8 Words with Technical Legal Meanings 

Under the common law it is now generally accepted that a 

word which bears a definite technical legal meaning must 

be given such a meaning3. Words with technical legal 3 

meanings must however be distinguished from words which 

merely describe a criminal offence but which do not have 

any technical legal meaning. One such word is 'theft' 

32. Op. cit. footnote 19. 
33. See eg. London and Lancashire Fire Insurance Co. v 

Bolands [1924] AC 836 (HL) and Debenhams v Excess 

Insurance Co. Ltd. (1912) 28 TLR 505. For the 

contrary view see Nishina Trading Co. v Chiyoda Fire 

and Marine Insurance Co. [1969] 1 Lloyd's Rep. 293 at 

p. 298, per Lord Denning MR. 
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when used in policies in England prior to the Theft Act 

1968, as it is only in this Act that 'theft' is given a 
legal definition. Similarly in Malaysia, 'burglary' is 

frequently used in policies although there is no such 

offence under the Penal Code. For these words only the 

ordinary or popular meanings can be ascribed to them. 

In Malaysia, there seems to be some confusion as to when, 

if at all, a word is to be given its technical legal 

meaning. In Wong Kon Poh v New India Assurance Co. 
_ 

34 
the 

plaintiff, owner of a motor cycle, while at a picnic 

ground, was approached by four men who asked him for 

cigarettes. They then asked him if he belonged to any 

gang and on receiving a negative reply, one of them took 

(M)$5 and the key to his motor cycle from his pocket. 

They then took the motor cycle away. In his police report 

the plaintiff said he did not resist the taking away of 

the motor cycle because he was too frightened. The motor 

cycle was insured with the defendant. The policy covered 

inter alia loss by 'burglary, housebreaking or theft'. 

The defendant denied liability on the ground that what 

happened to the plaintiff was robbery and was not covered 

by the policy. The magistrate agreed. The plaintiff's 

appeal to the High Court failed although Yong J seemed 

34. [19701 2 MLJ 131. 



rather unsure as to what meaning ought to be given to the 
word 'theft'. The plaintiff contended that 'theft' should 
be given its technical legal meaning as in the Penal Code 

and as robbery was an aggravated form of theft, it should 

come within its purview. Yong J however disagreed: 35 

The word 'theft' in its ordinary and popular 
sense in Malaysia means the felonious taking of 
another person's articles or goods without his 
knowledge or consent and in robbery such taking 
is carried out with his knowledge and consent 
given through fear or violence; in robbery such 
act is done in his presence and against his 
will, and in theft it was carried out 
surreptitiously. In my view the words 'theft' 
and 'robbery' are not synonymous. 

The learned judge then went further to argue that even if 

these words were given their technical legal meaning , 
'theft' was still different from 'robbery': 36 

It is true that theft is an essential element 
in the offence of robbery but nevertheless 
robbery is not theft. It is a much more serious 
offence then theft... 
The risk involved in theft is different from 
and less serious than the risk in robbery. The 
insurance premium for one would be different 
from the other. 

Yong J gave no reasons 

favouring the ordinary 

and cited no authorities in 

meaning of the word theft. It 

35. Ibid. at p. 132. Curiously however the ordinary 
meaning which Yong J ascribed to these words closely 
resemble the provisions in the Penal Code relating to 

the offences of theft and robbery; see s. 378 and 

s. 390 of the Penal Code. 
36. Ibid. 
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could have been possible that he was influenced by the 
position in England prior to 1968 when 'theft' had no 
technical legal meaning. This however is not and has 

never been the position in Malaysia as theft has always 
been an offence under the Penal Code. 

The plaintiff's appeal to the Federal Court was allowed. 

In deciding the meaning to be given to the word 'theft', 

the Federal Court took into account the context within 

which the word was used. The court noted that the 

relevant part of the policy mentioned loss by 'burglary, 

housebreaking or theft' and reasoned: 
37 

It is to be observed that 'burglary' is not a 
technical word used anywhere in the Penal 
Code... 
Since the risk is not described in the 
technical sense by the term burglary, we do not 
think that when theft is used in juxtaposition 
to burglary and housebreaking, it nevertheless 
had to be construed in a strict technical sense 

... 

A policy which insures against loss by 
'burglary, housebreaking or theft' but says 
nothing of 'robbery' must on any reasonable 
construction be read to include 'robbery' 
within the coverage for theft. 

The Federal Court also justified giving the word 'theft' 

its ordinary meaning by referring to a statement in the 

5th Edition of MacGillivray, at para. 2026, that: 

In a policy of insurance ... the words 
expressing the risks covered are not always 

37. Wong Kon Poh v New India Assurance Co. [1970] 2 MLJ 

287 at p. 288. 
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used in the strict technical sense which they bear in relation to criminal offence. 

The fact that a word which has a technical legal meaning 

is used besides another without such a meaning, does not 

and cannot justify giving an ordinary meaning to a 

technical legal word. To ignore the technical legal 

meaning of a word for the crude reason that other words 

used together with it do not have such a meaning can lead 

to preposterous results. The Penal Code has numerous 

technical legal terms which do not have any ordinary 

meaning, such as 'criminal trespass'38 and 'lurking house 

trespass'39. Applying the logic of the Federal Court, if 

these terms are used beside non-technical words like 

burglary, then they should be given their ordinary 

meanings which are in fact non-existent. 

As for the reference to the phrase in MacGillivray, 

interestingly, such a phrase can no longer be found in 

the 7th Edition. In fact the authors seem to have 

accepted that words with technical legal meaning must be 

4 
construed as such0. 

38. s. 441. 
39. s. 443. 
40. At para. 1043 it is stated that: 

A word or phrase which has a recognised technical 

meaning in law will usually be taken to bear that 

meaning and not a wider or a narrower meaning. When 

therefore, a word which is established as a term of 

the legal art in the criminal law appears 
word 

policy, the criminal law definition of 

should govern its interpretation... 
See also para. 1931. 
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For the above reasons, the subsequent decision of Abdul 

Razak J in the unreported case of Safeguards (M) Sdn. 

Bhd. v United Oriental Assurance Sdn. Bhd. 41 
seems more 

reasonable and deserves to be rescued from obscurity. 

The plaintiff was a security firm 

entrusted by the Selangor Race Club to 

takings to a bank. While the cash was 

from the Club to the plaintiff's vehic 

took place and the money was lost. One 

an off-duty employee of the plaintiff. 

which had been 

deliver its day's 

being transferred 

le, a gang robbery 

of the robbers was 

The plaintiff had two policies with the defendant, a 

Money-in-Transit policy and a Fidelity Guarantee policy. 

The defendant denied liability under the first policy 

contending that the loss was caused by a riot and was 

therefore excepted by the policy. The insurer contended 

that 'riot' ought to be given its technical legal meaning 

in accordance with the Penal Code and this therefore 

included gang robbery. The plaintiff contended that 

'riot' should be given its plain and ordinary 

Commercial 41 Division of the High Court at Kuala 
. Lumpur, Civi l case No. C137 of 1980. 
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meaning and should therefore be characterised by a state 

of disorder, a disturbance of the peace or an outbreak of 
lawlessness on the part of the crowd. 

Citing London and Lancashire Fire Insurance Co. 

v Bolands42, Razak J gave two main reasons for giving the 

word 'riot' its technical legal meaning. First, an 

insurance contract being a legal document, when a dispute 

arose it must be governed by legal rules and procedure 

and words must be given their legal meanings except when 

the intention of the parties showed otherwise or where 

injustice would be caused to both parties if such a 

meaning was given to the word. The other reason is that a 

legal document must be read as a whole. If the terms of 

the policy are given their legal meanings, then so too 

must the exceptions and exclusions therein, otherwise an 

unbalanced interpretation would result. 

1.4 Words that have been Judicially Defined 

As the construction of a policy is a question of law, the 

doctrine of precedent plays an important role in 

42. Op. cit. footnote 33. 
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this area of the law. If a particular word has been 
judicially defined, subsequent courts may either be bound 
by or at least persuaded to adopt the same definition, 

depending on the relationship between the courts 

concerned. 

The limited number of the words and phrases which are 

often found in policies and have been judicially defined 

in Malaysia are considered below. 

1.4.1 'Theft' 

As seen earlier the word 'theft' was subjected to a 

thorough albeit unsatisfactory consideration by both the 

High Court and the Federal Court in Wong Kon Poh43 where 

both courts expressed a preference for the ordinary 

meaning of the word. According to the Federal Court the 

adoption of the ordinary meaning was justified by the 

context within which that word was used in the policy44. 

In the absence of such a justification, it is submitted 

that in line with the trend of opinion in England45, the 

legal definition of the word as is found in s. 370 of the 

Penal Code should be applied. 

43. cit. footnote 13. 
44. But see supra. p. 371. 
45. Op. cit. footnote 40. 
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1.4.2 'A Small Quantity' 

This phrase is frequently found in fire policies. What 

amounts to 'a small quantity' of anything is highly 

subjective; 'a small quantity' of domestic fuel kept by a 

large family will differ substantially from 'a small 

quantity' of the same thing kept by one person. In The 

Cycle and Carriage46, a fire policy allowed 'a small 

quantity' of oil or any chemical product to be kept in 

the insured premises. It was held that this meant a 

minimum quantity having regard to the reasonable and 

ordinary conditions and needs of the insured. 

With respect, this test is not only vague but also 

extremely subjective and almost impossible to apply. Even 

given the facts and circumstances surrounding a 

particular case such as the use of the premises, its size 

and number of occupants, it is difficult to determine the 

minimum quantity of anything that can reasonably be kept 

therein. The minimum quantity of fuel for instance that 

is needed by a particular type of business may still be a 

large enough quantity as to amount to an addititonal 

hazard. 

46. Op. cit. footnote 19. 
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1.4.3 'Insured Premises' 

Fire policies frequently have clauses which prohibit the 

insured from keeping certain hazardous material within 

the insured premises. According to Hock Joo Bee v The 

Asia Insurance Co. 47, 
the 'insured premises' is not 

strictly confined to the area within the four walls of a 

particular premise, with the floor and the ceiling as its 

lower and upper limits respectively. It includes also the 

level below the surface of the said premises as well as a 

yard adjoining the insured premises. A fire policy 

covered loss or damage to the plaintiff's goods whilst 

stored in a building belonging to him. The policy had a 

warranty that no hazardous goods including benzine, oils, 

paraffin and petroleum were to be stored within the 

insured premises. 

During the currency of the policy, the plaintiff 

constructed an underground tank for the storage of 

petrol. Part of the tank was constructed beneath the 

insured premises and part of it was beneath an adjoining 

yard. The plaintiff stored petrol in this tank and also 

kept another forty gallons on the surface of the 

adjoining yard. When a fire broke out, the defendant 

denied liability for breach of warranty. It was held by 

47. [19311 SSLR 21. 
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the Court of Appeal that the storage of petrol in the 

underground tank and in the adjoining yard were breaches 

of warranty. 

1.4.4 'By Reason of Contract of Employment or Contract 

of Service'48 

This phrase is frequently used in third party motor 

policies and employers' liability policies. In the 

context of third party insurance, this phrase has added 

significance as the Road Traffic ordinance excludes the 

requirement of third party insurance to cover liability 

to one's own passengers. One of the exceptions to this is 

when the passenger is being carried 'by reason of his 

contract of employment'. 

According to the Federal Court in Tan Keng Hong v 

Fatimah49, a passenger can only be carried by reason or 

in pursuance of a contract of employment if it is a term 

of his contract of employment with his employer that he 

be so carried as a passenger in a particular manner. The 

Privy Council although generally 

Court definition explained the 

terms: 
50 

accepting the Federal 

phrase in more precise 

48. See also Chapter Twelve - Compulsory Third Party 

Insurance. 
49. [19741 1 MLJ 156. 
50. [19781 1 MLJ 97 at p. 98 



[T]he words ... properly construed, mean because the contract of employment expressly or impliedly require the employee or gives him the 
right to travel as a passenger in the motor vehicle concerned. It does not mean that the 
passenger was being carried because the driver 
of the vehicle thought that by reason of the 
passenger's contract of employment he might 
gain some business advantage by doing the 
passenger the favour of giving him a lift. 

A similar definition was given to the same phrase in Hong 

Liang Tin v China Insurance Co. Ltd51 although Siti Norma 

J made no mention of the Federal Court and Privy Council 

decisions in Tan Keng Hong. 

1.4.5 'Efficient Condition' and 'Roadworthy' 

Motor policies normally contain warranties requiring the 

insured vehicle to be either ' roadworthy' or kept in 'an 

efficient condition' or both. In Yeo Beng Chow v New 

India Assurance Co. 52, the Federal Court was of the view 

that these words were not synonymous and that a car which 

was not kept in an efficient condition was still 

roadworthy. This however was rejected by the Privy 

Council which held that 'efficient condition' in relation 

to a motor vehicle was directly 

roadworthiness. 

51. [19841 2 MLJ 327. 
52. Op. cit. footnote 10. 
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1.4.6 'Loss of' (limb)' 

Whether there is a loss of a particular limb is important 

in the context of life and personal accident policies. In 

Chiew Swee Chai v British American Insurance Co. Sdn. 

Bhd. 53, the plaintiff's life policy provided that if he 

should, by accidental means, sustain the loss of one 

limb, the insurer would pay him 1/2 the amount payable 

under the policy for such loss and he would be allowed to 

continue with the policy, without the basic dismemberment 

benefit. Loss was defined in the policy as 'dismemberment 

by severance at or above the wrist or ankle joint'. 

After a road accident the plaintiff completely lost the 

function of his upper arm. Against medical advice he 

refused to have the arm amputated but claimed to be 

entitled to the benefit as provided in the policy. The 

insurer denied liability as there had been no loss by 

dismemberment or severance. In finding for the insurer 

Shankar J relied mainly on the definition of 'loss' given 

in the policy. The learned judge however also implied 

that even if no such definition was given in the policy, 

he would still have reached the same decision because: 
54 

53. [19871 1 MLJ 53. 
54. Ibid. at p. 56. 
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Taking the dimmest view of this, even the plaintiff must concede that the limp arm serves a cosmetic purpose. He simply cannot say that he has lost it because it is still there for the whole world to see. 

2.0 Causation: The Doctrine of Proximate Cause in 

Insurance 

In determining whether the insured's loss is covered by 

his policy, apart from the question of construction, one 

also has to consider the question of causation. This is 

because it is a fundamental principle in insurance that 

unless the policy provides otherwise, the insurer is only 

liable for a loss which is proximately caused by the 
5 insured event5. 

When the insured event is the one and only cause of the 

loss, no question of proximate cause arises; the insurer 

being clearly liable for the loss. Proximate cause is 

only relevant when there are apparently two or more 

causes of loss, at least one of which is covered by the 

policy and one excluded56. In such a situation the 

55. This common law principle has acquired statutory 
recognition in marine insurance; see Marine Insurance 
Act 1906 (UK), s. 55. 

56. According to Birds (p. 197), proximate cause is 

relevant in a situation where there is one cause of 
loss if the insured event is not the instrument of 
the loss, eg. where the insured event is fire and 
loss is caused by the water used in fighting the 

fire. Such a situation however seems to indicate that 

there are two apparent causes of loss and therefore 

the real cause must be identified through the 

instrumentality of the doctrine of proximate cause. 



insured, in order to recover under the policy, must show 
that the loss was proximately caused by the insured event 
while the insurer in order to deny liability must show 
that the loss was proximately caused by the excluded 

event. 

2.1 Proximate Cause Explained 

The synonyms that have been given to the word proximate 

in proximate cause include immediate57, direct 58 
F 

efficient59, dominant, effective and operative60 and 

inevitable61. While efficiency or dominance reasonably 

reflect the meaning of the doctrine, 'immediate' is 

misleading as it could be interpreted as meaning the last 

cause or the cause which is nearest in time to the 

loss62. Similarly, although the word 'direct' has been 

judicially accepted as meaning proximate63, it does not 

give an accurate picture of this doctrine as 'direct' 

implies that only a cause which is completely 

57. Raman Chitty and Anor. v Chuah Eu Kay and Ors. (1897) 
4 SSLR 53 at p. 63, per Cox CJ. 

58. Becker and Gray v London Assurance Co. [1918] AC 101 

at p. 114 (HL), per Lord Sumner. 
59. Leyland Shipping Co. v Norwich Union Fire Insurance 

Society. [1918] AC 350 at p. 369 (HL), per Lord Shaw. 
60. MacGillivray at p. 637 para. 1551. 
61. Ibid. See also Shell v Gibbs [1983] 1 All ER 745. 
62. Pink v Flemming 25 QBD 396 which equated proximate 

cause with the last cause in time is no longer 

regarded as good law in the light of latter cases 
like Leyland Shipping. 

63. Lawrence v Accidental Death Insurance Co. (1881) 7 

QBD 216. 
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uninterrupted by other causes can be the proximate cause. 
Whilst the concept of inevitability seems to have the 

advantage of being clear, definite and calculable in its 

scope, it may not be the best explanation as strictly 
6 speaking, nothing is inevitable4. 

A possible explanation of this doctrine which 

incorporates the elements of dominance and efficiency is 

that an event is the proximate cause of a loss if the 

loss is the necessary consequence of that event, ie. if 

the loss flows reasonably and naturally from that event. 

Damage by water used to prevent a fire from spreading for 

instance, is a loss which flows reasonably and naturally 

from the fire and should therefore be covered by a fire 

policy65. Similarly if a ship hit a snag and is holed, 

the entry of water into it and its ultimate foundering 

are the natural and reasonable though not necessarily 
6 

inevitable consequences of the first event6. 

2.2 Some Guidelines for the Application of the Doctrine 

In Malaysia, unlike in England, the doctrine of proximate 

64. The concept of 'Inevitability' was considered by 

Clarke M. in his two articles: 'Insurance: The 

Proximate Cause in English Law', (1981) 40 CLJ 284 

and 'Insurance Law: Recent Causes', [1983] LMCLQ 576. 

65. Symington v Union Insurance Society of Canton (1928) 

97 LJKB 646. 
66. Reischer v Borwick [18941 2 QB 548. 
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cause has not been subjected to frequent judicial 

scrutiny. However the two reported cases to date clearly 

show that the Malaysian courts have followed closely the 

English decisions in this respect. 

2.2.1 Two Consecutive Causes 

Where there are two consecutive causes of loss, the 

general rule is that the first cause is the proximate 

cause. Thus where a vessel was torpedoed and sustained 

severe injuries but succeeded in reaching the port before 

breaking her back and sinking, the torpedoeing, not the 

sinking, was the proximate cause of the loss67. Similarly 

if a ship ran against a snag in a river and as a result 

had a leak which was temporarily repaired but sank while 

being towed to the dock for repairs because the leak 

reopened, the proximate cause of the loss was hitting the 

68 
snag, not the sinking. 

There are two exceptions to this. The first is where the 

first cause merely facilitates the occurrence of the 

second cause, in which case the second cause is the 

proximate cause. The other exception is where the second 

event amounts to a totally separate and independent event 

67. Leyland Shipping v Norwich Union Fire Insurance Co. 

pp. cit. footnote 59. 
68. Reischer v Borwick Op. cit. footnote 66. 
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which happens to be interposed between the first event 
and the loss in which case too the second event is the 

6 9. proximate cause 

In Raman Chitty and Anor. v Chuah Eu Kay and ors. 70, 
the 

plaintiffs insured the defendants' vessel against 

absolute total loss due to foundering. The vessel 

collided with another vessel and foundered almost 
immediately. The trial judge held that the proximate 

cause of the loss was the foundering, not the collision. 

But as it did not result in an absolute total loss, the 

insurers were not liable. According to Law J: 71 

The fact that the foundering 
... was due to 

injuries immediately caused by collision would 
not prevent the insurers being liable for a 
loss by foundering unless the policy could be 
held to expressly exempt the insurers from loss 
by foundering, when foundering is due to 
collision. 

The Court of Appeal upheld the decision of the trial 

judge. According to Cox CJ72 the foundering was 'the 

direct and immediate' cause of the loss; it was the causa 

proxima; the collision was the causa remota. 

69. Sometimes the phrase Novus Actus Interveniens which 
means a human act which breaks the chain of causation 
between the first and the second event, is used to 
describe the second event; see eg. Colinvaux, 
Insurance Law, 5th Ed., Sweet & Maxwell, London 1984, 

p. 84. Lord Denning however disapproves of the use of 
such a phrase, see Wayne Tank v Employers' Liability 
Assurance [1973] 3 All ER 825 at p-830- 

70. Op. cit. footnote 57. 
71. Ibid. at pp. 58 - 59. 
72. Ibid. at p. 63. 
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Generally for the first of two consecutive events to be a 

mere facilitator for the second event, thus making the 

second event the proximate cause, the first event must 

merely have provided no more than an occasion for the 

second event to occur. For instance where goods are 

stolen from a building after an air raid, the proximate 

cause of the loss is the theft, the air raid being a mere 

facilitator73. It is however difficult to regard a 

collision which causes a vessel to founder as a mere 

facilitator for the foundering. Alternatively, before the 

second event can be regarded as the proximate cause of a 

loss that event must also be sufficiently independent 

from the first event so as to effectively result in a 

break in the natural sequence of events. Again it cannot 

be said that the sinking of the vessel in Raman Chitty 

was an event which was sufficiently independent of the 

earlier collision. 

The decision in Raman Chitty can therefore either be 

regarded as bad law or be justified as yet another 

exception to the general rule, ie. that if there are two 

consecutive events which seem to have brought about the 

loss, one of which is covered by the policy and the other 

is not expressly excluded, then the insured event can be 

73. Winicofsky v Army and Navy Insurance (1919) 35 TLR 

283. 
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regarded as the proximate cause of the loss. After all it 

was this reasoning that was relied upon by Law J and the 

Court of Appeal did not disagree with him. 

2.2.2 Two Proximate Causes 

There seems to be no consensus of opinion as to whether 

there can be two proximate causes of a loss. Lindley LJ 

in Reischer v Borwick74 expressed the view that such a 

situation was possible. This view was shared by the Court 

of Appeal in Wayne Tank v Employers' Liability 

Assurance75. In this case it was held as an alternative 

ground to the decision that there were in fact two 

proximate causes of the fire, the negligence in running 

the equipment without supervision and the use of 

unsuitable material in making the equipment. According to 

the Court of Appeal, where there are two proximate causes 

and one of the causes is expressly excluded, the insurer 

will not be liable. 

Lord Dunedin in Leyland Shipping76 was of the. view that 

if there appears to be two effective causes, one must be 

picked as the proximate cause of the loss, thus implying 

that a loss cannot be caused by two proximate causes. 

74. Op. cit. footnote 66 at p. 551. 
75. Op. cit. footnote 69. 
76. Op. cit. footnote 59 at p. 363. 
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A third view which has gained popularity of late is that 
given that there can be two proximate causes of a loss, 

where one is covered and the other is excluded by the 

policy, the court should apportion the loss77. If the 
loss excluded by one policy is covered by another the 

apportionment can be between the insurers thus resulting 
in an extension of the principle of contribution. If the 

excluded loss is not covered by another policy, then the 

apportionment should be between the insured and the 

insurer, as if there had been under-insurance by the 

insured. The only possible danger that may result is that 

once the courts start to apportion the losses, the 

insurers would introduce ingenious new clauses to avoid 

liability completely in such a situation. 

2.2.3 Proximate Cause in Accident Cases 

Accident cases are generally regarded as being in a class 

of their own in relation to the doctrine of proximate 

cause. The general principle that where there are two 

consecutive causes, the first is the proximate cause 

unless it merely facilitates the second cause or unless 

the second cause is a separate and independent cause, 

does not seem to have been applied in cases where an 

accident is preceded and precipitated by a disease. 

77. Ahmed, S, 'Two Proximate Causes and the Exception 

Clause', (1974) 124 NLJ 592. 
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In Winspear v Accident Insurance Association 78 
. the 

insured whilst crossing a stream suffered an epileptic 

fit, fell in the stream and was drowned. His policy 

covered death or injury 'by accidental, external and 

visible means' but excluded death or injury 'caused by or 

arising from natural disease'. It was held that his death 

was covered by the policy as the drowning was its 

proximate cause. A similar decision was reached in 

Lawrence v Accidental Death Insurance Co. 79 
where a 

similar policy was involved and the insured whilst on a 

railway platform suffered an epileptic fit, fell on the 

tracks and was killed by a passing train. 

In both these cases clearly the accidents could not be 

regarded as being totally independent causes which had 

severed the chain of events between the disease and the 

death because the accidents were in fact the consequences 

of the diseases. Neither could the disease be regarded as 

8 
mere facilitators for the accidents0. 

In Leong Luen Kiew and Anor. v The New Zealand Insurance 

C4 o. 
81, the deceased had a comprehensive motor policy 

which also covered death caused by 'violent, accidental 

78. (1880) 6 QBD. 42. 
79. Op, cit, footnote 63. 
80. According to Birds (p. 200), the only possible 

explanation for this is the generosity of the English 

judges. 
81. (1939) 8 MLJ 136. 
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and external means' which 'independently of any other 

causes shall within three calender months of such injury 

result in' inter alia, the insured's death. The policy 
however excluded death or injury 'directly or indirectly, 

wholly or in part, arising or resulting or traceable to 

physical defect or infirmity. The deceased was involved 

in a road accident as a result of which he suffered 

certain external injuries and died a week later. The 

insurer denied liability on the ground that the immediate 

cause of the death was shock and haermmorhage from 

gastric ulcer. The claimants contended that the injuries 

suffered by the deceased during the accident in fact 

aggravated the ulcer and caused his death. The court 

found in favour of the insurer on the ground that the 

claimants had failed to prove that there was independency 

between the accident and the disease from which the 

insured was already suffering. According to the learned 

judge, the death in this case was due to 'accident 

operating on an already diseased body' and as such 

following Cawley v The National Employees' Accident and 

General Assurance Association 
82, the disease must be 

regarded as the proximate cause of the death. 

In both Leong Luen Kiew and Cawley unlike in Lawrence 

82.1 TLR 255. In this case the insured had a fall which 

dislodged a gall stone from his gall bladder into the 

gall duct. This induced peritonitis from which he 

died. 
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and Winspear, the existing disease did not cause the 

accident rather the accident merely aggravated the 

existing disease and it was from the disease that the 
insured died. 

Where an accident is followed by a disease, cases do not 

provide a consistent guideline as to whether the accident 

or the disease is the proximate cause of the death. In 

Fitton v Accidental Death Insurance Co. 83, 
after an 

accident the insured had hernia and subsequently died. 

His policy excluded death due to hernia or any other 

disease. It was held that as the hernia was in fact 

caused by the accident, the proximate cause of the death 

was the accident and the exception did not apply. On the 

contrary, in Smith v Accident Insurance Co. 84 
where an 

accident caused erysepelas and subsequently death, it was 

held that the death came within the exception 'erysepelas 

or any other disease or secondary cause ... before or at 

the time of or following such accidental injury (whether 

causing such death directly or jointly with such 

accidental injury)' 

A possible explanation for the difference in the two 

decisions is that in such a situation a great deal 

83.144 ER 50. 
84. (1870) LR 5 Ex. 302. 
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depends on the wordings of the exception clauses and as 

the clause in Smith is far wider than that in Fitton the 

decision in the former, albeit seemingly harsh, is 
85 justifiable 

2.3 The Burden of Proof 

In Leong Luen Kiew86, the main reason given by the 

learned judge for deciding in favour of the insurer was 

that the claimant had failed to prove that the insured's 

death was proximately caused by the accident. The burden 

is upon the insured or the claimant to prove that a loss 

was proximately caused by the insured event. Once this 

burden has been discharged, it is for the insurer who 

seeks to deny liability to show that the loss was not 

proximately caused by an insured peril or that the loss 

was proximately caused by an excepted or excluded peril. 

Sometimes insurers try to reverse the burden by the 

inclusion of 

Spinney's Ltd. 

excluded 'loss 

directly or in 

commotion. The 

appropriate words in the policy. In 

v Royal Insurance Co. 
87, 

a -fire policy 

or damage by or through or in consequence 

directly' inter alia of civil war and civil 

policy further provided that where the 

85. MacGillivray p. 752, at para. 1796. 

86. Op. cit. footnote 81. 
87. [1980] 1 Lloyd's Rep. 406. 
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insurer alleges that by virtue of the exclusion a 

particular loss was not covered by a policy, 'the burden 

of proving that such loss or damage is covered shall be 

upon the insured'. The validity of this reverse burden 

clause was upheld by the court on the authority of Levy v 

Assicurazioni Generali88. However the court stressed that 

in order to bring that clause into effect, the insurer 

must first produce evidence from which it could 

reasonably be argued that a state of affairs existed or 

an event had occurred which fell within such an exception 

and that the excepted peril directly or indirectly 

resulted in the loss. It is only after the insurer has 

presented an arguable case to this effect that the 

reverse burden clause could be applied. 

2.4 Excluding the Proximity Rule 

The applicability of the doctrine of proximate cause is 

always presumed unless the policy provides to the 

contrary. An insurer can and nowadays often do, contract 

for a more limited liability by using words or clauses 

which are sufficiently clear and wide to exclude the 

application of the doctrine. Such words or clauses can 

either be used in describing the cover provided by the 

policy or in describing the excluded or excepted perils. 

88. [1940] AC 791. 
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An attempt to exclude the doctrine was made in Mardorf 

v Accident Insurance Co. 89 
where the policy provided 

cover only when accidental injury was the 'direct and 

sole' cause of death. The court however held that all 

this meant was that accidental injury must be the 

proximate cause of the death. 

In Leong Luen Kiew the policy provided that death must be 

caused by accidental means 'independently of any other 

causes'. As in Mardorf it was held that all this meant 

was that the accident must have been the proximate cause 

of the death. A similar decision was reached by the Privy 

Council in Fidelity and Casualty Co. of New York v 

Mitchell90 although an even more rigid phrase was used, 

ie. that the policy covered only bodily injury through 

accidental means resulting 'directly, independently and 

exclusively' of other causes. 

In Coxe v Employer's Liability Assurance Corp. 
91, it was 

held that the phrase 'directly or indirectly' used in the 

exclusion clause effectively replaces the proximity rule. 

In this case the policy covered death caused accidentally 

by violence due to external and visible means but 

89. [1903] 1 KB 584. 
90. [1917] AC 592. 
91. [1916] 2 KB 629. See also Lawrence v Accidental Death 

pp. cit. footnote 63 and Clarke, M, 'Recent Causes' 

op. cit. footnote 64. 
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excluded death 'directly or indirectly caused by or 
traceable to ... war'. It was held that the phrase 
'directly or indirectly' meant that the doctrine of 
proximate cause was excluded92. This however does not 

mean that the chain of causation is limitless93. Although 

it extends beyond proximate cause, it has to end 

somewhere. According to Mustil J in Spinneys Ltd. v Royal 

TnsuranrP Cn_. 
94 

[I)t is quite clear that the draftsmen has gone 
to great lengths to ensure that the doctrine of 
proximate cause does not apply. Plainly, there 
must be some limit on the application of the 
clause, for the chain of causation recedes 
infinitely into the past. The draftsmen must 
have intended to stop somewhere, and that place 
must be the point at which an event ceases to 
be the cause of the loss, and becomes merely an 
event of history. 

In Leong Luen Kiew, the phrase 'directly or indirectly' 

was used in the exclusion clause but the learned judge 

seemed to have regarded it to be of no consequence as 

according to him, even if the phrase had been omitted, 

the insurer would still not be liable. Given that the 

main reason for the judge's decision was that the insured 

had failed to prove that the loss was proximately caused 

92. See also Oei v Forster and Anor. [19871 2 Lloyd's 

Rep. 170. 
93. As Scrutton tJ pointed out in Coxe, Op. cit. footnote 

91 at p. 633, if causation is traced without limit the 

death of the insured could be said to be 'directly or 

indirectly' linked to or caused by his birth. 

94. Op. cit. footnote 87 at pp. 441 - 442 
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by the insured event, there is no doubt that the learned 

judge was correct in reaching such a conclusion. However 

it is submitted that it is still erroneous for him to 

dismiss the phrase completely. As according to the 

English cases the existence of such a phrase excludes the 

proximity rule, it also means that such a clause changes 

the nature of the burden of proof that is borne by the 

parties. In Leong Luen Kiew the presence of such a phrase 

in the exception clause meant that the burden that the 

claimant was supposed to discharge was not, as stated by 

the learned judge, that of showing, on a balance of 

probabilities, that the accident was the proximate cause 

of the insured's death but rather the more onerous one of 

showing that the death was caused by accident and 

accident only, without being either 'directly or 

indirectly' contributed to by anything in the exception 

clause. Similarly the burden of proof upon the insurer 

was in effect the much lighter one of showing that the 

death was 'directly or indirectly' linked with anything 

in such clause. 
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CHAPTER TEN 

ASSIGNMENT AND TRUSTS 

1.0 Assignment 

1.1 Assignment of Life Policies 

In relation to life insurance an assignment means the 

transfer of one's interest in the policy to another. The 

most common assignment is where an insured 

under an own life policy uses the policy, which is a 

valuable piece of property, as security for a loan and 

assigns it to the creditor. This usually takes the form 

of a conditional assignment, whereby the policy would be 

re-assigned to the insured once he has paid all his 

debts. Banks, building societies and other credit-giving 

institutions which lend huge sums of money to individuals 

normally insist that the borrower takes out a policy on 

his life and assign it to them as a security for the 

loan. 

A life policy can also be unconditionally or absolutely 

assigned either as a gift or under a contract of sale. 

Such an assignment is absolute and does not leave any 

residual rights with the assignor. 
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1.1.1 Equitable Assignment 

The proceeds of a life policy is assignable in equity, 

either by means of a gift, a sale, a charge. or as a 

security for a loan. There is no specific method for 

effecting an equitable assignment of a life policy. The 

only important requirement is that there must be a clear 

indication that the object of the transaction is to 

transfer the benefits in the policy from one party to 

another. No written document is necessary. As such a 

common way of effecting an equitable assignment is by the 

assignor depositing the policy of insurance with the 

assignee. An equitable assignee cannot enforce his rights 

directly against the insurer, he must either compel the 

assignor to sue on his behalf or sue the assignor and 

join the insurer to the action'. 

1.1.2 Legal Assignment 

In England a life policy can be legally assigned either 

in accordance with the Policies of Assurance Act 18672 

which deals specifically with such an assignment or in 

accordance with s. 136 of the Law of Property Act 19253 

which deals with the assignment of a chose in action. 

1. MacGillivray, p. 549 at para. 1316. 

2.30 & 31 Vict. c. 144. 
3.15 and 16 Geo. V c. 20. 
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An assignment pursuant to the Policies of Assurance Act 

can be either conditional or absolute4, it can be 

effected either by an endorsement on the policy or by the 

use of a separate instrument in the form set forth in the 

Schedule to the Act, and must be duly stamped5. The 

assignee is then required to send a written notice of the 

assignment to the insurer's principal office6. Even 

having satisfied all these requirements, an assignee 

under the 1867 Act can only enforce his rights against 

the insurer provided he can show that he also has at that 

time, an equitable right to the policy moneys. The legal 

assignee's equitable right to the policy moneys is 

therefore a condition precedent to his ability to pursue 

7 
his rights under the Act. 

Under s. 136 of the Law of Property Act 1925, an 

assignment of a chose in action must relate to the 

assignor's absolute interest. Although in this sense this 

Act is more restrictive than the 1867 Act, the assignee's 

entitlement to the policy moneys and the enforcement by 

him of such a right under the 1925 Act is not conditional 

upon his having an equitable entitlement to such moneys. 

The 1925 Act also requires the assignor to notify the 

4. s. l. 
5. s. 5. 
6. s. 3.550 

at para. l318. 
7. s. l. See further, MacGillivray, p" 
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insurer 

provided. 

of the assignment but no specific form is 

As there is no parallel local statute, the Policies of 
Assurance Act 1867 (UK) is generally assumed to be 
applicable in Malaysia and is in fact regarded as the 
only basis for legal assignment of a life policy8. The 

validity of this assumption however is questionable. 
There is in Malaysia a provision similar to s. 136 of the 

Law of Property Act 1925 (UK). This is s. 4(3) of the 

Civil Law Act 1956 which provides for the absolute 

assignment of a chose in action. The existence of this 

provision can have two possible effects on the law 

relating to legal assignment of life policies in 

Malaysia. 

One possible effect is that contrary to popular belief 

and practice, the Policies of Assurance Act 1867 (UK) is 

in fact inapplicable in Malaysia. According to s. 5 of the 

Civil law Act 1956, an Act like the 1867 Act can only be 

applied if there are no local provisions on the related 

issue. As the assignment of a life policy is in fact the 

8. See eg. The Malaysias Insurance Institute, Life 
Assurance Practice, Kuala Lumpur 1985, p. 218, Myint 
Soe, Insurance Law in Malaysia, Quins, Singapore 1979, 

p. 59 and Lee, KK, Life Insurance in Malaysia, Life 
Insurance Association of Malaysia, Kuala Lumpur 1985, 

p. 120. 
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assignment of a chose in action and there is a local 

provision on this, there seems to be no valid 
justification for applying the Policies of Assurance Act 

1867 in Malaysia. 

The other possible effect is that there are, in Malaysia 

as in England, two different statutory provisions 

relating to the assignment of life policies, one under 

the Policies of Assurance Act 1867 (UK) and the other 

under the Civil Law Act 1956. As the Civil Law Act 

provision deals with the assignment of a chose in action 

generally, its existence should not prevent the 

application of an English statute which deals 

specifically with the assignment of life policies. 

While a finding by a Malaysian Court in favour of the 

first possible interpretation may alarm those in the 

insurance industry who have always regarded the Policies 

of Assurance Act (UK) to be the sole basis for the legal 

assignment of a life policy, such a finding may in the 

long-term bring the practices of the industry in Malaysia 

in line with those in England where such assignments are 

now more commonly done under the Law of Property Act than 

g 
under the Policies of Assurance Act. 

9. MacGillivray, p. 550 at para. 1318. 
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1.2 Assignment in Property Insurance10 

1.2.1 Different Aspects of Assignment 

In relation to property insurance the term assignment can 

relate either to the proceeds of the policy, the subject 

matter of the insurance, or the contract of insurance 

itself. 

The right to the proceeds of a policy, being a chose in 

action is legally assignable in accordance with s. 4(3) of 

the Civil Law Act. The effect of such an assignment is to 

transfer the right to the proceeds of the policy to the 

assignee whi le the assignor retains his right in the 

subject matter of the insurance and hence the insurable 

interest therein. The rights of the assignee against the 

insurer are subject to all the defences which the latter 

has against the assignor. 

The right to the proceeds of a policy cannot be assigned 

if the insured ceases to have any right over the subject 

matter of the insurance. There are two reasons for this. 

First, in such a situation the insured would no longer 

have any insurable interest in the subject matter and as 

10. The term property as used here includes both chattels 

and land. Assignment in marine insurance which in 

Malaysia as in England is subject to the Marine 

Insurance Act 1906 (UK), is not dealt with here. 
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such the policy would lapse". Second, by the doctrine of 

privity of contract, the assignee, being a stranger to 

the contract of insurance, would not be able to bring an 

action thereunder. This is so even if on the assignment 

of the subject matter documents relating to the insurance 

l including the policy are handed over to him2. 

The contract of insurance itself can only be assigned 

with the consent of the insurer. This in fact amounts to 

the substitution of a new contract for the old -a 
1 

novation - and is allowed under the Contracts Act 19503. 

Novation results in the formation of a new contract 

between the insurer and the assignee and the latter is 

subject to all the terms and conditions of the new 

contract and he effectively replaces the assignor as the 

insured under the policy. 

1.2.2 Insurance of Real Property which is under a 

Contract of Sale 

In the sale of real property, there is always a hiatus 

between the signing of the contract and the registration 

1 7-1 e% f- 1 mit h; n Ahrlii 11hv The New Zealand Insurance 

Co. Ltd. [ 19811 2 MLJ 324. 
12. New India Assurance Co. Ltd. v Simirah [1966] 

1. 
13. s-63- 

2 MLJ 
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of the purchaser's interest14. During this period both 

the vendor and the purchaser have an insurable interest 

in the property. By the doctrine of equitable conversion, 

after the contract, the purchaser as beneficial owner 

bears all the risk of loss of or damage to, the 

property15. The vendor who has the right to be paid the 

purchase price and who normally retains possession of the 

property, also has an insurable interest in the 

property16. Under the common law if the property is 

destroyed by fire during this period, the contract of 

sale is not frustratedl7. If the property is insured 

against such loss by the vendor, the purchaser cannot sue 

the vendor for the insurance moneys even though the full 

purchase price has been paid 
18. 

The fac 

has been paid the full purchase price 

taken into account by the insurer in 

extent of the vendor's loss19. Even if 

agreed with the purchaser that the 

payable to the former would be paid 

t that the vendor 

must however be 

determining the 

the vendor had 

insurance moneys 

to the latter, 

14. Under the Torrens System of land registration which 
is followed in Malaysia, a person only has a valid 
title when his name is entered in the relevant 
register of land titles; National Land Code 1965, 

s. 89. 
15. MacGillivray, p. 54 at para. 125. 
16. Lysaght V Edwards [1876] 2 Ch. D 499 at p. 506, per 

Jessel MR. See also Collingridge v Ro yal Exchange 

Assurance Corp. (1877) 3 QBD 173. 
17. Paine v Meller 31 ER 1088. 
18. Rayner v Preston (1881) 18 Ch. D 1. 

19. Castellain v Preston (1883) 11 QBD 380. 
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such an agreement does not entitle the purchaser to sue 
the vendor's insurer for the insurance moneys20. 

In England the harshness of the common law can be 

mitigated by resorting to two statutory provisons. 

Section 83 of the Fires Prevention (Metropolis) Act 

177421 allows any person having an interest in any 

property which has been destroyed by fire to apply to 

have any insurance moneys thereby payable to be used for 

the repair or reinstatement of the said property. 

Section 47 of the Law of Property Act 1925 provides that 

when, after the contract for the sale or exchange of 

property, insurance moneys become payable under the 

vendor's policy, it shall be held by the vendor on behalf 

of the purchaser provided there are no contrary 

contractual stipulations and provided also that the 

insurer's consent if it is required, is obtained. The 

purchaser must also pay the proportionate share of the 

premium for the policy after the date of the contract. 

Unlike s. 83 of the Fires Prevention (Metropolis) Act, 

s. 47 of the Law of Property Act gives the purchaser the 

20. Ziel Nominees Pty. Ltd. v VACC Insurance Co. Ltd. 

(1976) 50 ALJR 140. 
21.14 Geo. III c. 78 
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:- 

right to the policy moneys. Unfortunately however, the 

instances in which this provision can be invoked by a 

purchaser are extremely rare because of the various 

conditions that must be satisfied. The requirement that 

the insurance moneys 'become payable' to the vendor after 

the contract excludes a situation where he has received 

the full purchase price from the purchaser as in such a 

case the vendor suffers no loss and no policy moneys 

would be payable to him. Furthermore the policy moneys 

can only become payable to the vendor when a claim for it 

is made by him. If no such claim is made, the purchaser 

cannot invoke this provision. Finally the recognition of 

contractual stipulations to the contrary allows parties 

to contract out of this provision thus resulting in a 

return to the common law position. 

The extent to which the common law and the two English 

statutory provisions are applicable in Malaysia has yet 

to be judicially determined. 

The concept of frustration of contracts is statutorily 

recognised in Malaysia. Section 57(2) of the Contracts 

Act 1950 reads: 

A contract to do an act which, after the 

contract is made, becomes impossible ... 
becomes void when the act becomes impossible. 

The first question that has to be considered is whether 
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the above provision is applicable to a contract for the 

sale of property which is subsequently destroyed, ie. 

whether damage to or destruction of, a building which 

forms part of the real property makes a contract for the 

sale of such property impossible of performance within 

the context of this provision. In England, although there 

are now instances where the doctrine of frustration is 

presumed to apply to contracts relating to land22, it is 

still generally recognised that the decision in Paine v 

Meller23 remains good law, ie. that destruction of a 

building by fire (or presumably, by other insured events) 

does not frustrate the contract for the sale of the land. 

As s. 57(2) of the Contracts Act does not exclude any 

particular type of contract, it should apply to contracts 

for the sale of real property. This is so even though the 

courts in dealing with such contracts seem to presume the 

applicability of the common law doctrine of frustration 

without referring to this provision 
24 

Even assuming that s. 57(2) applies to contracts for the 

.1 

22. See eg. National Carriers Ltd. v Panalpina Ltd. 
[1981] 1 All ER 161 and Universal Corporation v 
Fiveways Properties [1978] 3 All ER 1131. 

23. Op. cit. footnote 17. 
24. Although in none of these cases was the defence of 

frustration successful. See eg. Tan Hiow v Lee Boon 

Chia (1958) 3 MC 173, Rajeswari v Kin Nam Realty 

Development Sdn. Bhd. [1983] 1 MLJ 88 and Kin Nam 

Realty Development Sdn. Bhd. v Khaw Daw Yau [1984] 1 

MLJ 256. 
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sale of land, it remains to be considered whether damage 

to or destruction of, a building thereon by fire or other 

insured events makes such a contract 'impossible of 

performance'. This term is not defined in the Contracts 

Act but the illustrations to s. 57(2) seem to indicate 

that this provision refers strictly to situations where 

there is an absolute impossibility to perform the 

contract25. Except in instances where part of a building 

is sold independently of the subjacent land26, it cannot 

be said that a contract for the sale of a piece of land 

with a building thereon becomes absolutely impossible of 

performance when the building is damaged or destroyed as 

the land on which the building is sited remains capable 

of conveyance. Inspite of s. 57(2) therefore, it is 

submitted that Paine v Meller is still good law in 

Malaysia. 

The other issue for consideration is the applicability or 

otherwise in Malaysia of s. 83 and s. 47 of the Fires 

Prevention (Metropolis) Act 1774 (UK) and the Law of 

Property Act 1925 (UK) respectively. While s. 5 of the 

Civil Law Act 1956 allows the law of England to be 

applied in relation to fire insurance in the absence of 

local statutory provisions, s. 6 of the same Act 

25. Eg. illustration (b) reads: A and B contract to marry 

each other. Before the time fixed for the marriage, A 

goes mad. The contract becomes void. 
26. As in the sale of strata titles to flats and other 

premises in high rise buildings in Malaysia. 
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specifically excludes the application of any part of the 

law of England in relation to 'tenure or conveyance ... 
of any immoveable property'. 

By looking merely at their respective long titles, 

neither of the two English Acts can be said to relate 

either to fire insurance specifically or to mercantile 

law generally to enable them to be imported into Malaysia 

by virtue of s. 5 of the Civil Law Act. In fact the long 

title of the Law of Property Act which reads 'an Act to 

consolidate enactments relating to conveyancing and law 

of property in England' brings it squarely within s. 6 of 

the Civil Law Act. However it can perhaps be argued that 

the two relevant provisions of these Acts, though not the 

entire Acts themselves, deal specifically with aspects of 

fire insurance in relation to which there are no local 

provisions and they can therefore be justifiably applied 

by virtue of s. 5 of the Civil Law Act. There is in fact a 

precedent in Malaysia for importing a particular section 

of the 1925 Act via s. 5 of the Civil Law Act while it is 

generally acknowledged that the application of the Act in 

2 
its entirety is precluded by s. 67. 

27. s. 61 (which relates to the construction of commercial 
contracts) of the 1925 Act was applied in Fresh Food 

and Refrigeration Co. Ltd. v Syme (1935) 4 ML, 7 272 on 
the basis that that section relates to a matter 

concerning 'commercial law generally' and so came 

within s. 5 of the then Civil Law Enactment. 

408 



2.0 Trusts of Life Policies 

By the formal creation of a trust, the insured can hold a 

policy on his life in trust for another. In creating such 

a trust all the formalities and pre-requisites of a valid 

trust must be strictly complied with. 

The law also allows for the automatic creation of a trust 

of a life policy. The formalities and pre-requisites for 

the creation of this trust are less stringent than and 

completely different from, the pre-requisites and 

formalities for the creation of ordinary trusts. 

The concept of a trust of a life policy was introduced in 

England by the Married Women's Property Act 187028 which 

was subsequently replaced by the Married Women's Property 

Act 1882. Section 11 of this Act remains till today the 29 

sole basis for the creation of such a trust in England. 

Section 11 of the 1882 Act was first imported into the 

Straits Settlements in the form of s. 73 of the 

3 
Conveyancing and Law of Property ordinance 18860. This 

was subsequently repealed by the Civil Law Act 1956 which 

introduced the concept of trusts of life 

28. 33 & 34 Vict. c. 93. 
29. 45 & 46 Vict. c. 75. 
30. No. VI of 1886 (Cap. 42). 

policies first 
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in West Malaysia and then in Sabah and Sarawak in the 
31 

of s. 231. 

2.1 Section 23 of the Civil Law Act 1956 

Section 23 is similar to s. ll of the Married Women's 

Property Act 1882 (UK). It reads: 

A policy of insurance effected by any man on 
his own life and expressed to be for the 
benefit of his wife or of his children ... or 
by any woman on her own life and expressed to 
be for the benefit of her husband or of her 
children ..., shall create a trust in favour of 
the objects therein named, and the moneys 
payable under any such policy shall not, so 
long as any object of the trust remains 
unperformed, form part of the estate of the 
insured or be subject to his or her debts. 

Sub-section (ii) provides that if the policy was effected 

with intent to defraud the insured's creditors, the 

creditors shall be entitled to receive out of the moneys 

payable under the policy, a sum equivalent to the premium 

so paid. Sub-sections (iii) to (vi) deal with the 

appointment of trustees for such policies. 

Section 23 thus creates a trust without the parties 

concerned having to go through the whole legal rigmarole 

involved in the creation of an ordinary trust. Its 

mechanism is thus automatically triggered resulting in 

31. The Civil Law Act was extended to Sabah and Sarawak 
in 1972. See Chapter One - General Introduction. 
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the creation of a trust, as soon as the few requirements 

of that section are satisfied. Even the absence of either 

the element of intention to create a trust or of a 

specific reference to such a trust cannot prevent the 

trust from coming into existence. 

2.1.1 Rationale 

The rationale for the introduction of the concept of 

trusts of life policies was to provide the married man 

with a simple method of making some financial provisions 

for his wife and children on his death and to ensure that 

such a provision remained even if he was heavily in debt 

or even a bankrupt at the time of his death. An ordinary 

life policy cannot effectively serve this purpose as the 

policy moneys payable on the insured's death could be 

completely consumed by his debts. While the 1870 Act (UK) 

only allowed for the creation of such a trust by a 

married man32, the 1882 Act (UK) allowed such a trust to 

be effected by a woman as well. Section 23 of the Civil 

Law Act, following the 1882 Act also allows the creation 

of a trust policy by either a man or a woman. 

In the earliest reported local case involving a s. 23 

32. Re Burgess' Policy (1916) LJ Ch. 273. it was then 

generally assumed that it was solely a man's duty to 

make such provisions for his family. 
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policy, Re Yeo Hock Hoe's Policy33, Deane J summed up the 

purpose and policy behind these trusts: 34 

[T]he legislature, viewing with sympathy any 
effort by a man to provide for his wife and family after his death has provided that a man 
may insure his life at any time for their 
benefit and any monies payable under the policy 
shall not go to pay his debts, but shall be 
held in trust for his family ... even when it 
is proved that the policy was effected and the 
premiums paid with intent to defraud the 
creditors of the insured, that fact will not 
defeat the trust, but the creditors will be 
entitled to receive ... only the sums actually 
paid by way of premiums... 

BTH Lee J in Kishabai v Jaikishan observed: 
35 

[T]he purpose of the section is to protect the 
interest of the widow and children of the 
deceased assured who has created a trust in 
their favour ... 

2.1.2 Creation of a Section 23 Policy 

Before a trust under s. 23 can be created, there must be a 

policy of life insurance effected by the insured on his 

own life and expressed to be for the benefit of his 

spouse and/or his children. The onus of proving that a 

policy has satisfied all these requirements rests upon 

the person seeking to 

trust policy36. 

establish the existence of the 

33. (1938) 7 MLJ 33. 
34. Ibid. at p. 34. 
35. [1981] 2 MLJ 289 at p. 291. 
36. Re Kathiravelu [1973] 2 MLJ 165. 
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The policy must be on the insured's own life. A policy 
taken out by him on the life of another is not included. 

However as long as the death of the insured is one of the 

contingencies insured against, the policy may be a part 

endowment policy or any other type of life policy. 

Although the policy must be expressed to be for the 

benefit of the insured's spouse and/or children, it is 

not necessary that the phrase 'for the benefit of ... ' be 

included in the policy provided it is clear from the 

wording of the policy that it is so intended7. 3 

Once these requirements are satisfied, the effects are 

threefold; it results in the creation of a trust in 

favour of the beneficiaries named, it protects the 

interests of these beneficiaries in that as long as any 

object of the trust remains unperformed the trust money 

does not become part of the estate of the deceased and is 

therefore placed out of the reach of his creditors, and 

it allows for the appointment of trustees to the trust. 

If no trustees are appointed, a s. 23 policy shall vest in 

the insured and his personal representatives in trust for 

the beneficiaries. The contemporary practice of Malaysian 

insurers is when an insured takes out a s. 23 policy, he 

is required to fill in a 's. 23 Form' which not only 

37. Re Gladitz [1937] Ch. 588. 
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states that the policy is a s. 23 policy and names the 
beneficiaries but also requires the insured to appoint 

two trustees. The trustees so named are required to sign 

the form to show their consent to the appointment. 

The element of intention to create a trust is not 

specifically required under s. 23 and this distinguishes a 

trust under s. 23 from an ordinary trust. A s. 23 policy 

can be created even without the insured intending to 

create a trust or knowing that he could do so. There is 

no doubt the requirement that the policy be expressed to 

be for the benefit of the beneficiaries concerned but 

this is different from the requirement of an intention to 

create a trust. 

2.2 Beneficiaries under a Section 23 Policy 

2.2.1 The Insured's Spouse 

A person is legally the spouse of another if there is a 

valid marriage between them. Due to the multi-racial and 

multi-religious nature of its populace, there are 

numerous types of marriages which are legally recognised 

in Malaysia. 

By virtue of their personal law, Muslims can only marry 

in accordance with Muslim religious rites. All 
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non-Muslims except a Kittabiyyah, 38 
who intend to marry a 

Muslim must first become a Muslim and then marry 

according to Muslim rites. As parties to a Muslim 

marriage are each issued with a marriage certificate by 

the respective State Religious Departments, such a 

certificate is sufficient evidence of the marriage. 

Prior to the coming into force of the Law Reform 

(Marriage and Divorce) Act 197639 non-Muslims were free 

to choose whether to marry according to their own 

customary or religious rites or to have a civil marriage 

in accordance with the Civil Marriage ordinance 195240 or 

to go through both ceremonies. Christian marriages were 

solemnised according to the Christian Marriage ordinance 

195241. While a marriage in accordance with either of 

these ordinances must be registered, there was no 

requirement for the registration of customary or 

religious marriages. It is common for priests or others 

involved in the solemnisation of such a marriage to be 

called to give evidence to that effect. 

With the introduction of the Law Reform Act 1976, all 

non-Muslim marriages including customary and religious 

38. One whose religion is based on a similar Holy Book, 

eg. a Christian or a Jew. 
39. Laws of Malaysia, Act 164. 
40. FM Ordinance No. 44 of 1952. 
41. FM Ordinance No. 33 of 1956. 
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marriages, must be registered under the Act. 

Sometimes the insured does not name the spouse for whose 

benefit he takes out a policy but uses phrases like 'for 

the benefit of my wife' or 'for the benefit of my widow'. 

Whether a person is the insured's wife on his death and 

thereby becomes his widow depends not only on the 

existence of a valid marriage but also on whether that 

marriage was subsisting at the time of the insured's 

death. When a Muslim couple divorces, the marriage 

certificate is replaced with a divorce certificate. For 

other customary and religious marriages, the evidence of 

family members, religious personalities or experts in the 

particular custom or religion can be used to prove or 

disprove a divorce. For other registered marriages, the 

divorce is usually also registered and no problem of 

proof would arise. 

2.2.2 The Insured's Child/Children 

In the absence of legislation providing for. the equal 

status of illegitimate and adopted children, the terms 

child/children refer only to the insured's legitimate 

offspring. As long as they are born within the lawful 

wedlock of the parties, the fact that different 

offspringS may have been fathered or mothered by 
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different spouses of the insured is irrelevant42. In 

Malaysia any child born during the subsistence of a valid 

marriage or within 280 days of the dissolution of a 

marriage is deemed to be the legitimate child of the 
43 

marriage, 

In England the term 'child' now includes an illegitimate 
4 

child4. In Malaysia the status of an illegitimate child 

depends upon the whether his parents are Muslims or 

non-Muslims. Islam does not recognise either the status 

of an illegitimate child or the concept of legitimation. 

The legitimacy of a child in Islam depends solely upon 

the status of his parents at the time he was conceived. 

An illegitimate child born to a non-Muslim acquires the 

status of a legitimate child upon the subsequent marriage 

of his parents, by virtue of the Legitimacy Act 19615. 

The status of an adopted child too depends upon whether 

the parties are Muslims or non-Muslims. Islam does not 

recognise the status of an adopted child as being equal 

to that of the natural child. For non-Muslims, provided a 

child has been adopted in accordance with the Adoption 

42. Re Browne's Policy [1903] 1 Ch. 188 and Re Davies' 
Policy Trust [1892] 1 Ch. 90. 

43. Evidence Act 1950, s. 112. This Act being of general 

application, its provisions are applicable to Muslims 

and non-Muslims alike; Ainan bin Mahmud v Syed Abu 

Bakar (1939) 8 MLJ 209. 
44. Family Law Reform Act 1969, s. 19(1). 
45. Revised 1971, Laws of Malaysia, Act 60. 
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Ordinance 195246 the legal status of that child is the 

same as that of the natural children of his adoptive 

parents. 

When a Muslim insured expresses his policy to be for the 

benefit of his children, it can only refer to his natural 

children. On the contrary when a non-Muslim insured 

refers to his children, it can include his adopted and 

legitimated children, if any. 

2.2.3 The Insured's Other Relatives 

As s. 23 clearly refers to policies expressed to be for 

the insured's spouse and children, a s. 23 policy cannot 

create a trust either for the insured's parents or other 

relatives. Whether there exists an ordinary trust in 

favour of such a person depends upon whether the more 

stringent requirements for the creation of an ordinary 

trust have been satisfied. 

In Kishabai v Jaikishan47, the deceased during his life 

time took out a policy on his life in 1970. It had an 

endorsement dated 28 May 1971 stating that it was 

effected under s. 23 of the Civil Law Act, for the 

benefit of the defendant who was the insured's nephew. In 

46. FM Ordinance No. 41 of 1952 (Revised 1972). 
47. Op. cit. footnote 35. 
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1974, the insured and the defendant came to an agreement 

as a result of which the endorsement in the policy was 

cancelled. The insured then purportedly re-assigned the 

benefits of the policy to himself and -thereafter 

absolutely re-assigned it to the plaintiff, his daughter. 

On the death of the insured, the court had to decide on 

the validity of the policy in favour of the nephew and 

the validity of the subsequent re-assignment to the 

daughter. BTH Lee J adopted a strange line of reasoning 

in giving what seemed like a partial recognition for the 

validity of the policy in favour of the nephew. According 

to him the trust in favour of the nephew which was 

purportedly created under s. 23 was valid but that section 

itself afforded no protection to the nephew in the manner 

afforded to the insured's wife and children. Thus 

although the policy was valid, the policy moneys would 

not go to the nephew but to the insured's estate. 

It is not clear why the learned judge unnecessarily 

decided to give the benefits of a s. 23 policy to the 

nephew in one hand and take it away in another. Clearly 

the insured was ill-advised when the policy in favour of 

his nephew referred to s. 23 as s. 23 refers only to the 

insured's spouse and children. That the learned judge 

attempted to consider the policy in the light of that 

provision is regrettable. 

Having considered that there was a valid trust under 
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s. 23 but the proceeds would have to go to the insured's 

estate the learned judge then held that s. 23 aside, there 

was a valid ordinary trust in favour of the nephew: 
48 

That it was purportedly created pursuant to 
s. 23 ... does not detract from the fact that 
all the requisites of a valid trust were 
present. 

According to the learned judge the said trust had not 
been effectively revoked because there was no express 

power of revocation given to the insured. He was 

therefore not entitled to re-assign it to himself and 

then to his daughter. The learned judge was clearly 

influenced by the use of the word 'trust' in the 

endorsement and so had equated an intention to benefit 

the nephew in accordance with s. 23 with an intention to 

create an ordinary trust in his favour. 

The validity of a trust purportedly created in pursuance 

of a provision similar to s. 23 in favour of the insured's 

other relatives had been considered in numerous English 

cases long before Kishabai. They all seem to point to the 

fact that such a provision must be striclty construed and 

that there is no place in such a provision for the 

49 
operation of the 'trustee' principle in equity. In Re 

48. Op. cit. footnote 35 at p. 291. 
49. Finlay, AM, 'Family Life Insurance Policies under the 

Married Women's Property Act 1882', (1939) 3 MLR 267. 
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Burgess's Policy50 a policy effected by a married woman 

upon her life stated that she desired it to be in terms 

of the 1870 Act, for the benefit of her children. As the 

1870 Act did not provide for the creation of trust 

policies by a married woman, it was held that a trust in 

accordance with that Act was not created. As the words in 

the policy were insufficient for the creation of an 

ordinary trust, it was further held that there was also 

no such trust. 

In Re Clay's Policy51, a policy effected by a married man 

was stated to be in accordance with the 1882 Act, to be 

for the benefit of his wife or if she be dead, for a 

named daughter. When the policy moneys became payable the 

wife had died. As she was not legally adopted, the 

daughter did not come within the scope of the 1882 Act. 

It was however contended on her behalf that the 

provisions of that Act aside, there was an ordinary trust 

in her favour. This was rejected by Farwell J who 

reasoned: 
52 

[P]rima facie the intention of the assured was 
to create a trust by virtue of that section in 
favour of his wife and children, and that some 
indication that it was the intention to create 
a trust is to be inferred from the ... 
reference to the Act. But if the Act itself did 

not create a trust, it is difficult to see how 

such trust can be created. 

50. Op. cit. footnote 32. 
51. [1937] 2 All ER 548. 
52. Ibid. at p. 550. 
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One difference between the facts in Kishabai and those in 

the English cases is that in the former the endorsement 

in the policy clearly stated that the trustee shall hold 

the policy moneys 'in trust' for the nephew. The word 

'trust' was not used in either of the English cases. This 

could have been used by the learned judge to strengthen 
53 his decision. 

The validity of a policy which is purportedly created in 

accordance with s. 23 but names as beneficiaries persons 

who are within the scope of the provision together with 

others who are not, has not been considered in Malaysia. 

In England opposling views have been expressed regarding 

such 'mixed trusts'. One view is that such a policy will 

not be protected by the 1882 Act at all, ie. there can be 

no trust created under the Act at all. Whether an 

ordinary trust results depends on whether the words used 
54 

are sufficient to show that such a trust is created. 

The contrary view which is based on the decision in Re 

Clay's Policy55 is that there exists a valid statutory 

trust only in favour of the beneficiaries who come 

within the scope of the provision. 

53. For the importance of the word 'trust', see Ivamy, 

ERH, Personal Accident, Life and Other Insurances, 
2nd Ed., Butterworths, London 1980, p. 195. 

54. MacGillivray, p. 606 at para. 1469 cites Re Parker's 

policy [19061 1 Ch. 526 as authority for this view 
but this has been criticised, see Houseman and 

Davies, Law of Life Assurance 10th Ed., Butterworths, 

London 1984, pp-192 - 193. 
55. Op. cit. footnote 51. 
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2.3 Change of Beneficiaries 

If a beneficiary to a trust policy is named, then he 

acquires an immediate vested right in the policy 
56 

1 

the policy refers only to the husband or wife and 

children of the insured without naming them, then the 

beneficiaries only have a contingent interest; only those 

who fit such a description at the time the policy moneys 

become payable will benefit from the policy. 

It is not clear what will be the effect upon such a 

policy if the insured changes the beneficiary during his 

lifetime. In Malaysia it is extremely common for an 

unmarried insured to name either his parents or his 

siblings as beneficiaries. Upon his marriage, the insured 

would replace the names of such beneficiaries with those 

of his wife and children. A s. 23 beneficiary can also be 

replaced by another such beneficiary, for instance when 

the insured replaces the name of his ex-wife with that of 

his new wife. 

When a beneficiary who is not within the scope of s. 23 is 

replaced by a beneficiary who is, no problem should 

arise. The original policy being an ordinary policy, the 

first beneficiary who is not a party to the contract of 

56. Cousins v Sun Life Assurance Society [19331 Ch. 126. 
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insurance between the insurer and the insured can neither 

enforce the contract nor prevent the insured, with the 

consent of the insurer, from making alterations therein. 

Until and unless the policy moneys are in fact payable to 

him, the first beneficiary has no rights whatsoever under 

the policy. 

A named beneficiary to a s. 23 policy acquires an 

immediate vested right in the policy. The question thus 

arises whether t he insu red ca n replace him with ano ther 

beneficiary. Two early Malays ian cases seem to imply that 

the validity of a subse quent revocation or alteration of 

the beneficiary depends upon whether such a right is 

reserved in the policy by the insured. 

In Re Yeo Hock Hoe's Policy57, the insured effected a 

policy on his life for the benefit of his wife, Khoo. The 

insured reserved 'the right without the consent of the 

beneficiary, to revoke the appointment of such 

beneficiary' and also 'the right to receive every 

benefit, exercise every right and enjoy every privilege' 

conferred by the policy. It was held that the existence 

of these clauses meant that the insured had not made a 

complete and absolute gift to the named beneficiary. It 

was further held that as the insured died without 

57. (1938) 7 MLJ 33. 
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exercising any of these rights, the policy moneys was 

payable to his personal representatives for the benefit 

of his creditors. 

Although there was in fact no change of beneficiary in 

this case, it is clear that such a change would have been 

held to be valid provided there existed the important 

clause in the policy which reserved the insured with the 

right to do so. More significantly perhaps, according to 

the learned judge in this case, the existence of such a 

clause not only meant that a named beneficiary does not 

acquire an immediate vested interest but also that if the 

insured died without exercising such right, the right to 

the policy moneys does not vest in the beneficiary. This 

is rather difficult to comprehend. If the existence of 

such a clause in the policy meant that the named 

beneficiary acquired only a contingent interest in the 

policy, surely the fact that the contingent event did not 

take place would mean that she and not the insured's 

estate was entitled to the policy moneys. 

In Re Choong Chak Choon58, the insured took out a policy 

on his life expressing it to be for the benefit of his 

wife and two of his sons or the survivor or survivors 

among them. A clause in the policy allowed the insured to 

58. (1937) 6 MLJ 245. 
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revoke the appointment of the beneficiaries and replace 

them at any time. On his death the insured also left a 

will whereby he bequeathed all his real and personal 

estate to his trustee for certain specific purposes. The 

policy was not mentioned in the will. Terrel Ag. CJ held 

that the presence of the revocation clause did not 

prevent the interest in the policy from vesting in the 

named beneficiaries: 59 

It is true that the interests of the 
beneficiaries was liable to be defeated, but 
this would only result in an interest otherwise 
vested, becoming divested, and in fact such 
interest has not been divested, and prima facie 
still exists. 

Two reasons were given by the learned judge for not 

following the decision in Re Yeo Hock Hoe. First it was 

said that the insured in that case had never parted with 

his beneficial interest in the policy at all while the 

insured in this case had made a settlement subject to a 

right which he never exercised, to revoke the settlement. 

The second perhaps more valid reason was that at the time 

when the earlier case was decided, the English cases of 

In Re Fleetwood's Policy60 and Cousins v Sun Life 

Assurance Society61 whereby it was held that s. 11 of the 

1882 Act applied even though the interest thereunder was 

contingent, had not been decided. 

59. Ibid. at p. 246. 
60. [1926] Ch. 48. 
61. Op. cit. footnote 56. 
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In the subsequent case of Re Man bin Mihat62, Suffian i 

(as he then was) made no reference to the two earlier 

local cases considered above. One of the issues before 

the court was the effect of a clause in a policy which 

reserved in the insured the right of cancellation or 

revocation of the interest of a s. 23 beneficiary. Relying 

on the authority of In Re Fleetwood's Policy and In Re 

Equitable Life Assurance Society of the US and 

Mitchell63, it was held that although the insured had the 

right to exercise such rights, it must only be done for 

and on behalf of the interest of the beneficiary named in 

the policy. The mere existence of such a clause therefore 

does not defeat the interest of a s. 23 beneficiary. 

Two further issues relating to the change in beneficiary 

are, first, if in the exercise of a right reserved in the 

policy, the insured changes the beneficiary thereto, does 

the second beneficiary receive the policy moneys 

absolutely for himself or in trust for the tirst or 

original beneficiary? The second issue is whether in the 

absence of a clause in the policy which enables him to do 

so, the insured has a residual right to change the 

beneficiary. 

In Re Man the first issue was considered but only to a 

62. [1965] 2 MLJ 1. 
63. (1911) 27 TLR 213. 
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limited extent. The insured named his wife, Chik, as a 
beneficiary to his life policy but reserved his right to 

cancel the appointment or to appoint a new beneficiary. 

By a subsequent instrument he assigned the policy to Chik 

for natural love and affection. Of this assignment 

Suffian J said: 
64 

[It] made no difference because even if the 
policy had been assigned to a third person ... that person could only receive the policy money 
subject to the statutory trust in favour of the 
wife ... [B]ecause the statutory trust created in favour 
of the wife still remains unperformed the trust 
cannot be defeated and the policy money cannot 
form part of the husband's estate. 

Re Man only answers part of the first issue because there 

are at least three ways by which the insured after naming 

a s. 23 beneficiary can alter that beneficiary's interest. 

First, without actually appointing a new beneficiary, he 

can exercise an option over the policy, eg. surrendering 

it for its cash value. Second, he can as in Re Man also 

without changing the beneficiary, assign the interest in 

the policy either to himself or to a third party. In Re 

Man the assignment was made in favour of the beneficiary 

herself. Finally he can do the obvious, ie. 

existing beneficiary with another. 

While Re Man dealt with the assignment of 

64. Op. cit. footnote 62 at p. 2. 

replace the 

the interest 
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in the policy, Re Fleetwood dealt with the exercise of an 

option. Re Mitchell however dealt with both the 

assignment of an interest and the exercise of an option. 

The insured's life policy was made in favour of a named 

wife if she be living at the time of the insured's death, 

otherwise it was for the benefit of his children and if 

none survived him, it was for the benefit of his 

executors, administrators or assigns. The named wife and 

one child died. The insured remarried and assigned all 

his property to a trustee for his creditors. The trustee 

proposed to exercise an option of taking cash on the 

policy for the benefit of his creditors. It was held that 

such an option could only be exercised for the benefit of 

the beneficiaries named in the policy. 

There seems to be no local or English cases which deals 

directly with the question whether an insured can replace 

one s. 23 beneficiary with another, either with or without 

such a right being reserved in the policy. In the 

Australian case of Jones and Ors. v McNeil and Ors. 65, 

the insured's policy was expressed to be for 'the benefit 

of the insured's wife, Margaret Enright Jones and his 

children'. As the wife predeceased the insured, the 

insurer at the insured's request cancelled her name and 

inserted the name of the insured's new wife, Mary Jane 

65. (1899) VLR 434. 
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Jones. On his death the insured was survived by his new 
wife and eight children, four out of each marriage. it 

was held that the subsequent alteration in the 
beneficiary was a nullity. It was not stated however 

whether this was because there was no clause in the 

policy which reserved such a right in the insured. If 

there was in fact no such clause, then the ratio 

decidendi of this case is extremely narrow, ie. in the 

absence of a clause which gives the insured such a right, 

any subsequent alteration in the beneficiary is a 

nullity. Presumably therefore if there had been such a 

clause, the alteration would not have been a nullity 

although it remains to be decided whether the new 

beneficiary would get the policy moneys for himself or as 

a trustee for the first beneficiary. 

2.4 Creation of a Trust Policy by a Subsequent 

Endorsement 

In Kishabai66, the trust purportedly made in favour of 

the nephew under s. 23 was made by a- subsequent 

endorsement in the policy. In holding that there was a 

valid trust, the learned judge recognised the creation of 

a trust in such a way. However the trust in Kishabai was 

not a s. 23 trust. According to one view67, Jones v McNeil 

66. Op. cit. footnote 3S. 
67. Denbow, C. Life Insurance Law in the Commonwealth 

Carribean, Butterworths, London 1984, p. 120. 
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is authority for the requirement of contemporaneity in 

effecting the policy and naming the beneficiary. if this 

is so then a s. 23 policy created by a subsequent 

endorsement can never be valid. This may put in jeopardy 

thousands of trust policies created in that manner in 

Malaysia. This view however stretches the decision in 

the Australian case a little too far. All that was 

decided in that case was that the subsequent change of 

the beneficiary was a nullity. The requirement of 

contemporaneity is also not mentioned in any of the 

English cases or books on insurance law. 

2.5 Section 23 Policies and Islamic Law 

In Islam, the distribution of the estate of a deceased 

person, the beneficiaries thereto and the entitlement of 

each beneficiary are all clearly provided in the holy 

Quran. A Muslim is free to make gifts inter vivos, but 

disposal of his property by will is restricted; he can 

only dispose by means of a will one third of his 

property. Such a disposal must not be made in favour of 

one who is already in a position to inherit his estate 

except with the permission of all others in a similar 

position. The proportions which all his heirs will get 

are fixed; the wife or wives get one eighth and the sons 

get twice as much as the daughters. The proportions if 

any, to be received by other remoter relatives are 

similarly fixed. These principles are rigidly followed 
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and upheld by both the religious and the civil courts68 

in Malaysia. 

The question thus arises whether a s. 23 policy is to be 

regarded as a gift inter vivos which a Muslim can freely 

make, or aa gift mortis causa to certain of his heirs 

which may therefore conflict with some of the principles 

mentioned earlier; or whether the beneficiaries to a s. 23 

policy should be regarded as mere trustees appointed to 

hold the policy moneys for distribution to all the heirs 

in accordance with Islamic principles. 

In Re Man Suffian J held that the policy moneys under 

such a policy did not form part of the estate of the 

insured: 69 

Muslim Law rigidly prescribes the share of 
every heir and no alteration of these shares 
may be made by will, for a bequest to an heir 
requires the consent of all co-heirs and a 
bequest to strangers may not take effect beyond 
1/3 of the testator's estate, but there are no 
restrictions beyond these two limitations. So 
it is lawful for a Muslim to alter the 
prescribed shares of his heirs by disposing 
outright during his lifetime part or the whole 
of his property to a favoured wife, either 
directly by way of a gift inter vivos or 
indirectly through trustees. If there is no 
legal objection to a Muslim altering his heir's 

share by himself during his lifetime by making 

68. See eg. Shaik Abdul Latif v Shaik Elias Bux 
(1915) 1 FMSLR 204 and Amanullah bin Haji Hassan 

v Hajjah Jamilah binti Shaik Madar [1975] 1 MLJ 
30. 

69. Op. cit. footnote 62 at p. 3. 
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a gift through his trustees to a favoured wife, 
... equally there should be no objection in 
principle to the validity of a similar gift made not by himself but by statute. 

Re Man was subsequently followed in Re Bahadun bin Haji 

Hassan70 which arose out of an application by the 

Official Administrator for the determination of two 

issues, ie. whether a s. 23 policy taken out by a Muslim 

man in favour of his wife was valid and if so whether the 

policy moneys thereunder could be payable directly to her 

or whether such moneys should be held by the wife in 

trust for distribution as part of the insured's estate. 

Citing Re Man as authority, Abdul Hamid J held that the 

wife could take the insurance moneys beneficially. 

With respect, the decision in these cases seem rather 

weak. Equating gifts inter vivos with a s. 23 policy 

reflects a failure to appreciate the fact that the former 

is made during the insured's lifetime and results in an 

immediate transfer of interest from the donor to the 

donee and as such cannot form part of the donor's estate 

when he dies. A s. 23 policy however comes into existence 

on the death of the insured and it is only then that the 

benficiaries get a vested interest in the policy, thus 

resulting in a disposal of property effectively taking 

70. [19741 1 MLJ 14. 
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place after the insured's death. Such disposal should, 

unlike a gift inter vivos therefore be subjected to the 

Islamic Law of inheritance. 

In holding that a Muslim can create a valid trust under 

s. 23 Suffian J only made a casual reference to s. 25 of 

the Civil Law Act which provides that nothing in that 

part of the Act (which includes s. 23) shall affect the 

disposal of any property according to Muslim Law. As the 

creation of a s. 23 policy will automatically affect the 

disposal and distibution of the insured's property on his 

death, clearly s. 23 should not be applicable to Muslims. 

'The application of s. 23 to Muslims may also pose 

serious constitutional problems. Under the Federal 

Constitution, Muslim personal law including those 

relating to succession, testate and intestate, gifts and 

non-charitable trusts are matters which are solely within 

the legislative powers of the respective state 

legislative assemblies71 . The Parliament can only 

encroach on these powers in very limited circumstances 
72. 

The Civil Law Act 1956 is a federal legislation which was 

not intended to serve any of the purposes which would 

justify encroachment by the Parliament into the 

legislative powers of the state. It is therefore 

71. Federal Constitution, Art. 74 and the 9th Schedule. 

72. Art. 76. 
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questionable to what extent a provision in such an Act 

can be applied to Muslims. 

Finally the cases of Re Man and Re Bahadun have also 

failed to effectively take into account the decision in 

Re Ismail Rentah73. The deceased, a member of a 

cooperative society, had nominated his daughter as 

beneficiary to his shares in the society. On his death, 

apart from this daughter, the deceased left behind six 

others who were also entitled to a share of his estate 

according to Islamic Law. It was held that the money from 

the cooperative society was held by the daughter as 

trustee for distribution among all the benficiaries. 

Suffian J cast aside the decision in this case on the 

grounds that it involved a different enactment. However 

as there is no substantial difference between naming a 

beneficiary to a life policy and appointing a nominee for 

other moneys payable upon the nominator's death, it is 

submitted that the basic principle in Re Ismail Rentah 

that a beneficiary can only receive moneys payable under 

such nomination for distribution in accordance with 

Islamic Law, should have been applied. 

While technically the cases of Re Man and Re Bahadun is 

still good law, a subsequent development further reflect 

the general uneasiness with these decisions. This 

73. (1940) 9 MLJ 77. 
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was the issue of a Fatwa74 by the National Council of 

Religious Affairs which read: 
75 

Nominees in the funds in Employees Provident 
Fund, Post Office Savings Bank, Insurance and 
Cooperative Societies are in the position of 
persons who carry out the will of the deceased 
or the testator. They can receive the money of 
the deceased from the sources stated to be 
divided among the persons who are entitled to 
them according to the Muslim law of 
inheritance. 

Clearly the Fatwa represents a reaction to the stand 

taken by the courts in the two cases. If applied to s. 23 

policies, the above Fatwa diminishes the very utility of 

such policies, as being part of the insured's estate, the 

policy moneys payable thereunder would no longer be 

protected from the insured's creditors. The very essence 

and rationale of trust policies will therefore be eroded. 

Legally, the Fatwa has not buried the decisions in Re Man 

and Re Bahadun. Though normally regarded as binding, a 

Fatwa is not a law until it is so translated by the 

different state legislative assemblies76. 

74. A pronouncement or a formal legal opinion made by 

persons appointed for that purpose, relating to 
principles of Islamic Law which are either unclear or 
capable of more than one interpretation. The National 
Council for Religious Affairs is a committee of 
experts appointed by the Rulers of the different 

states in Malaysia. 
75. As published in [1974] 1 MLJ x. 
76. The state of Malacca has amended its Administration 

of Muslim Law Enactment to incorporate the Fatwa. See 
the Administration of Muslim Law (Amendment) 

Enactment, No. 1 of 1974 (Malacca). 
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CHAPTER ELEVEN 

SUBROGATION AND CONTRIBUTION 

1.0 Subrogation 

1.1 Definition and Nature of Doctrine 

1.1.1 Definition 

Where the contract of insurance is one of indemnity, 

after the insured is indemnified for his loss by the 

insurer, the insurer acquires two distinct rights from 

the insured - the right to any benefits already in the 

hands of the insured which extinguishes or diminishes the 

loss and the right to any cause of action which the 

insured may have against a third party, in relation to 

the said loss. The transference of both these rights l 

from the insured to the insurer is known as subrogation. 

1.1.2 The Justifications2 

There are two widely acknowledged justifications for the 

application of the doctrine of subrogation in relation to 

indemnity insurance. 

1. MacGillivray, p. 471 at para. 1122. 
2. For a critical analysis of the alleged goals of 

subrogation, see Hasson, R, 'Subrogation in Insurance 

Law -A critical Evaluation', (1985) 5 Oxford i. of 

Legal Studies, 416. 
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The first justification hinges on the indemnity nature of 
such contracts. This fact mandates that an insured cannot 

recover more than full indemnity for his loss, ie. he 

cannot make a profit out of such a contract at the 

expense of either the insurer or a third party. Once the 

insured is indemnified for his loss, the insurer is 

entitled to any other benefits in the insured's hands and 

to any cause of action against a third party which may 

bring about such a benefit. 

The second justification is based on the wider notion of 

fault - that the doctrine of subrogation is in fact the 

embodiment of the universal concept of fault as its 

application enables liability for a particular loss to be 

traced to the party ultimately at fault. This 

justification can be criticised on various grounds. It is 

not, firstly, the role of insurance law to trace and 

subsequently penalise or deter a wrongdoer and the 

doctrine of subrogation cannot effectively serve this 

purpose. With the increasing popularity of liability 

insurance, it is not the party at fault that ultimately 

pays for the loss but his liability insurer. Even if 

occasionally an uninsured third party is able to pay for 

a subrogated claim by his insurer, this is the antithesis 

of the very function of insurance law which is the 

distribution of loss amongst members of the society. By 

leading liability to the party at fault, the doctrine of 

subrogation results in the transference of loss from one 

individual member of the society to another. 
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1.1.3 Its origins 

One theory regards subrogation as a general equitable 
principle which arises whenever one person indemnifies 

another for a loss pursuant to a legal obligation3. The 

main flaw in this view is that while a general equitable 

principle should not be capable of being modified or 

excluded by an express term, cases have shown that the 

courts are willing to subordinate the principles of 

subrogation to the express terms of the contract. 
4 

The other more recent theory is that subrogation is a 

common law principle which is implied in every contract 

of indemnity by the operation of law. This view is more 
s 

consonant with the decisions of the court allowing 

modification and even exclusion of subrogation by express 

terms of the contract6. 

In the only Malaysian case in which a view was expressed 

on this issue, Teo Kim Kien and Ors. v Lai Sen and 

3. Burnand v Rodocanachi 1882) 7 App. Cas. 333 . at p-339 
(HL), per Lord Blackburnr Morris v Ford Motor Co 
[19731 QB 792, at p 801 per Lord Denning and Randal v 
Cockran 27 ER 916. 

4. See eg. the Court of Appeal decision in L Lucas Ltd. v 
Export Credit Guarantee Dept. [19731 2 All ER 984. 

5. Yorkshire Insurance Co. v Nisbet Shipping Co. [19621 2 
QB 330F at pp. 339 - 341, per Diplock J, H Cousins & 
Co. vD&C Carriers Ltd. [19721 2 QB 230, at pp. 242 - 
243, per Lord Widgery and Hobbs v Marlowe [1977] 2 All 
ER 241 at pp. 254 - 255, per Lord Diplock. 

6. Op. cit. footnote 5. 
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Anor. 7, 
the Federal Court subscribed to the second 

theory, citing as authority, the cases of Hobbs v Marlowe 

and Yorkshire Insurance Co. v Nisbet Shipping Co. 8. 

1.2 The Pre-requisites for the Application of the 

Doctrine 

Being a corollary of 

basic premise for the 

the principle of indemnity, the 

application of the doctrine of 

subrogation is that the contract must be one of 

indemnity. Although it is widely accepted that particular 

typesoSinsurance such as property and liability 

insurances involve contracts of indemnity while others 

such as life and personal accident policies do not9, 

whether any particular contract of insurance is one of 

indemnity, is to be determined, ultimately, by the terms 

l 
of the contract itself0. 

The indemnity nature of a contract however, merely gives 

the insurer a contingent right to subrogation. To have 

that right translated into a vested right-, the second 

7. [19801 2 MLJ 125 at p. 127. See infra. p. IA4ý- 
8. Op. cit. footnote 5. 
9. See eg. Halsbury'_s Laws of En 4th Ed. Vol. 25 

p. 279 at para. 523 and Birds, p. 252. For a critiquýe- of 
the accepted view that life and personal accident 
insurances are not contracts of indemnity, see Hasson, 
Rr Op. cit. footnote 2. 

10. Although occasionally difficulties may arise, see 
MacGillivray p. 481 at para. 1146. 
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pre-requisite must be satisfied, ie. the insured must 

ildve ueen ' zu. ily inaemnitied'. The meaning of ' fully 

indemnified' or 'full indemnity' has yet to be decisively 

determined by the courts. As it stands, full indemnity 

can either mean full compensation for the insured's loss 

or full indemnity for the loss to the extent of the cover 

provided by the policy. Full indemnity under the policy 

may not amount to a full compensation for the insured's 

loss for a variety of reasons, such as the presence in 

the policy of excess and maximum amount recoverable 

clauses or because part of the insured's loss is not 

covered by the policy. 

The meaning of full indemnity was left open by Scrutton 

LJ in Page v Scottish Insurance Corporation 11 but the 

decision in Commercial Union Assurance Co. v Lister12 

seems to imply that there can be a right of subrogation 

even before the insured is fully compensated for his 

loss, provided the insured remains dominus litis in all 

third party proceedings 
13 

The contrary view has however been accepted by the 

Supreme Court of Canada14 and is supported by at least 

11. (1929) 98 LJKB 308 at p. 312. 
12. (1874) LR 9 Ch. 483. 
13. In MacGillivray, this decision is used to support the 

argument against the requirement of full compensation 
for loss. See pp-482 - 483 at paras. 1150 - 1151. 

14. Ledingham v Ontario Hospital Services Commission 
(1974) 46 DLR (3d) 699. 
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one leading English authority although there seem to be 

no English cases in its favour. The main strength of 
15 

this 'full compensation for loss' interpretation lies in 

the fact that it seems to be more consistent with the 

very goal of subrogation - that of ensuring that the 

insured does not make a profit. The possibility of the 

insured making a profit can only arise after he has been 

fully compensated for his loss and hence there is no 

reason why the insurer should acquire his subrogated 

rights any sooner. 

On the contrary, given the realities of contemporary 

insurance practices which offer the insurer a multitude 

of reasons for not compensating the insured to the full 

extent of his loss, the insurer's contingent right to 

subrogation can very rarely be converted into a vested 

right if the full compensation for loss interpretation is 

used. 

Thankfully however, the above issue is at present in most 

cases, only of academic relevance. Most policies contain 

express clauses which grant the insurer with subrogation 

rights even before the insured is indemnified under the 

policy. 

15. Halsbury's Laws of England, 
p. 185 at para. 333. 

Op. cit. footnote 9, 
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The last pre-requisite for the application of the 

doctrine of subrogation is that the right to which the 

insurer is subrogated must be one the enforcement of 

which will diminish the loss in respect of which the 

insurer is liable. This includes benefits already in the 

hands of the insured, either in the form of gifts or 

other payments provided they are made with the intention 

16 of diminishing the insured's loss. 

1.3 The Insurer's Rights against the Insured 

The first aspect of subrogation entitles the insurer to 

pursue any benefits, pecuniary or otherwise17 in the 

hands of the insured, which has been paid by a third 

party in order to diminish the insured's loss. Whether a 

particular benefit diminishes the insured's loss depends 

on the circumstances surrounding the conferment of such 

benefit. 18 

The benefits in the hands of the insured need not be 

those to which the insured has a legal right. to receive. 

16. Burnand v Rodocanachi op. cit. footnote 3. As to the 
position of gifts, see infra. pp. 444. -445. 

17. Darrel v Tibbits (1880) 5 QBD 560. 
18. In Burnana v Rodocanachi it was held that payment by 

a tSird party to the insured was made not for the 

purpose of reducing the loss but solely for the 
benefit of the insured and hence the insurer could 
not claim this sum. In Stearns v Village Main Reef 
Gold Mining Co. (1905) 21 TLR 236, a similar payment 
was held to be made for the purpose of reducing the 
loss suffered and hence the insurer had a subrogated 
claim thereto. 
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The insurer can pursue gifts'9, other voluntary payments 

and even discretionary court awards such as that in 

respect of interests20 which are in the hands of the 

insured. 

If the benefits were received by the insured prior to his 

being indemnified by the insurer, then the insurer, in 

determining the amount payable under the policy, is 

21 entitled to take into account such benefits If this 

fact is not known to the insurer and full indemnity under 

the policy is paid then the insurer is entitled to sue 
22 the insured for such benefits 

1.3.1 Gifts and Other Voluntary Payments 

According to the House of Lords in Burnand v Rodocanachi, 

whether an insurer is subrogated to gifts and other 

voluntary payments in the hands of the insured depends on 

whether such a gift or voluntary payment was made with 

the intention of diminishing the insured's loss or merely 

with the intention of benefitting the insured. The 

19. But see infra p-445. 
20. Cousins H Ltd. vD&C Carriers Ltd. op. cit. 

footnote 5. 
21. west of England Fire Insurance v Isaacs [18971 1 QB 

226. 
22. Castellain v Preston (1883) 11 QBD 380. 
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insurer is subrogated to the former, not the latter23. 

The subjective criteria of intention, although 

successfully used in that case, is it is submitted, 

extremely difficult to apply. A donor in making a gift 

may not, in so doing, appreciate the very fine 

distinction between an intention to diminish the loss and 

an intention to benefit the insured. Perhaps a more 

conclusive test is whether such a benefit in fact 

diminishes the insured's loss - if it does than the 

insurer should have a right to it. 

1.3.2 Windfalls 

A windfall is any sum of money received by the insured 

which is in excess of his loss, ie. in excess of the 

amount needed to fully compensate him for his loss. While 

the principle of indemnity mandates that the insured 

cannot recover anything more than the amount of his loss, 

the doctrine of subrogation prohibits the insurer 

23. A different view regarding the insurer's right to 
gifts was expressed by Brett and Cotton L-JJ in 
Castellain v Preston (Ibid. at pp. 380 - 381 and 395). 
According to them the insurer is only subrogated to 
the rights of the insured and as an insured does not 
have a right to a gift, the insurer cannot be 

subrogated thereto. This view is however unacceptable 
not only in the light of Burnand v Rodocanachi but 

also in the light of other decisions where the 
insurer is held to be subrogated to discretionary 

awards in the hands of the insured; Cousins vD&C 
carriers op. cit. footnote 5. 
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from receiving more than what he has paid to the insured. 

The application of these two principles thus leaves 

unresolved the question as to who is entitled to a 

windfall, if any. 

According to Yorkshire Shipping Co. v Nisbet 24 
any 

windfall should go to the insured. Although this is a 

case in marine insurance, it is generally assumed that 

this decision is equally applicable in general 
25 insurance 

According to Diplock J. the decision in this case was 

reached by applying the 'simple principle' that the 

insurer could not recover, under the doctrine of 

subrogation, more than he has paid. However, if there are 

express provisions in the policy on how such windfalls 

should be divided, then it seems that the courts will 

quite readily discard the 'simple principle' and give 

effect to such provision 
26 

. 

1.4 The Insurer's Rights Against Third Parties 

The second aspect of subrogation places the insurer in 

the shoes of the insured vis-a-vis the latter's right of 

24. op. cit. footnote 5. 
25. See eg. Birds, p. 

para. 1188 and Halsbur 
footnote 9, p. 282 at 

26. Lucas v Export Credit 
footnote 4. 

259, MacGillivray p. 496 at 
y's Laws of England, Op. cit. 
para. 529. 

Guarantee Department Op. cit. 
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action against a third party. The insurer is subrogated 

to all the rights of the insured against a third party be 

it in respect of a right in tort, contract or in 

accordance with an applicable custom or usage. 
27 

Neither a third party nor an insurer can avoid liability 

for the insured's loss simply because one of them has 

indemnified the insured. Thus an insurer who has 

indemnified the insured can pursue the insured's cause of 

action against a third party. In so doing, the insurer is 

not conferred with a fresh and independent cause of 

action; the cause of action remains that of the insured 

and it is only in the insured's name that the insurer can 

pursue it. Hence before an insurer can take a subrogated 

action against a third party there must be a cause of 

action vested in and exercisable by the insured28. 

An insured who is called upon by the insurer to lend his 

name to an action against a third party must do so 

provided the insurer has agreed to indemnify him against 

29 
costs If the action succeeds and damages are awarded, 

27. Tate v Hyslop (1885) 15 QBD 368. 
28. Simpson v Thomson (1877) 3 App. Cas. 279 (HL). 

29. Teo Kim Kien and Ors. v Lai Sen and Anor. 
_ 

2p. cit. 

footnote 7 at p-127, per Chang Min Tat J. 
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the insured is entitled to retain only an amount 

equivalent to that which he has been out of pocket, if at 

all, either by virtue of an excess clause or because his 
30 loss exceeds the amount payable under the policy 

Until he has been fully compensated for his loss, the 

insured remains in control of the proceedings or do, minus 

litis 31 
. He is however under a duty to protect not only 

his own interest but also the insurer's. 

The third party in a subrogated action by the insurer 

cannot raise the defence that the insured has suffered no 

loss because he has been indemnified by the insurer. In 

Teo Kim Kien & Ors. v Lai Sen & Anor 
32 

j, the first 

respondent sent his car to the service station to be 

washed, requesting that it be sent to a particular 

address thereafter. Accordingly, the second respondent, 

an employee at the service station, drove the car to the 

said address but as there was no one there, he decided to 

return it to the service station. on his way back he 

negligently knocked a motor-cyclist. Damages awarded to 

the motor-cyclist was paid by the first respondent's 

insurer who also paid for the repair of the car and for 

other expenses. At the insurer's request the first 

30. Ibid. 
31, Commercial Union v Lister op. cit. footnote 12. 

32. Op. cit. footnote 7. 
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respondent brought an action against the appellants as 

owners of the service station. This action succeeded and 

the appellants appealed, inter alia on the ground that 

the the first respondent had in fact suffered no loss 

because all his claims had been settled by his insurer. 

-i-ne t-eaerai (: ourt in dismissing the appeal held that 

under the doctrine of subrogation, the first respondent's 

claim was maintainable even though it had been brought 

for and on behalf of the insurer. 

The insured is under a duty not to prejudice the 

insurer's subrogation action against the third party. If 

an insured settles or renounces his claim against a third 

party, such settlement or renunciation extinguishes the 

insurer's subrogated action against the third party. The 

insurer can however bring an action against the insured 

for damages up to the value of the renounced remedies, 

for prejudicing their subrogation rights against the 

33 
third party, 

1.5 Limitations to the Application of the Doctrine 

1.5.1 Express Clauses in the Policy 

in practice the extent to which the principles of legal 

subrogation are applicable to any particular indemnity 

33. West of England Fire Insurance 
footnote 21. 

v Isaacs, Op. cit. 

449 



policy is largely determined by the express clauses in 

the policy. Very often these clauses may modify the 

application of the doctrine. 

The most common modification is that which gives the 

insurer the right to exercise their subrogation rights 

prior to indemnifying the insured for his loss. Such a 

clause renders superflous the pre-requisite of full 

indemnity and the problems surrounding its 

interpretation. 

Express clauses in the policy also commonly modify legal 

subrogation by giving the insurer full control over all 

proceedings against third parties, thus sidestepping the 

implications of the decision in Commercial Union v 

34 
Lister 

According to the Court of Appeal in Lucas v Export Credit 

Guarantee Department 
351 

where there are express 

subrogation clauses in the policy, the principles of 

legal subrogation are only to be invoked where there is 

some real doubt or ambiguity as to the meaning of such 

clauses. 

34. ci footnote 12 
c 1t. reversed by the House of Lords 

35. cl footnote 4, 
ion, see 

without discussing the principle of subrogat 
19741 2 All ER 889. 
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The court in this case seems to have licensed the parties 

to an insurance contract to rewrite the doctrine of 

subrogation in any way they choose. They can exclude the 

doctrine altogether or replace it with some other 

doctrine such as assignment, provided they take care to 

36 express such intention in clear and unambigous terms 

1.5.2 Waiver of Subrogation Rights 

The insurer and the insured can agree to waive or exclude 

subrogation rights either at the inception of their 

contract of insurance by having a clause to that effect 

included in the policy, or at the time when a claim is 

made under the policy, by making the waiver of 

subrogation rights a term of the settlement. As in both 

instances the waiver clauses are terms of the contract, 

both the insurer and the insured are bound by such 

clauses. 

The insurers can also enter into an agreement amongst 

themselves not to enforce subrogation rights- against each 

other. Well-known examples both in England and in 

36. But see Arthur Barnett Ltd. v National Insurance CO . - 
of New Zealand [19651 NZLR 874, where the New Zealand 
Court of Appeal held that an express subrogation 
clause can only be applied if invoked by the 
insurers, otherwise the principles of legal 

subrogation would apply. See further, Birds, 

'Contractual Subrogation in Insurance Law', (1979) 

JBL 124F 127 - 128. 
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Malaysia are the so-called 'Knock-for-Knock' agreements 

amongst motor insurers. In these agreements motor 

insurers agree that after the occurrence of an accident, 

each insurer is to pay for his insured's claim under the 

policy, irrespective of legal liability. Another 

agreement which is found in England but not in Malaysia 

is the British Insurance Association's 'Gentlemen's 

Agreement' between employers' liability insurers in the 

aftermath of the House of Lords decision in Lister v 

Romford Ice and Cold Storage Ltd. 
37 

Under this 

agreement, employers' liability insurers agree that they 

will not institute a claim against the employee of an 

insured employer in respect of the death or bodily injury 

to a fellow employee unless the weight of evidence 

clearly indicate collusion or wilful misconduct on the 

employee against whom the claim is made 
38 

. 

The insured is not a party either to the 

'Knock-for-Knock' agreement or the 'Gentlemen's 

agreement' and he is thus not bound by the terms of these 

agreements. The insured is therefore free to sue the 

third party (the tortfeasor) if he is not fully 

compensated for his loss by his own insurer. In doing so 

however, the insured is obliged to sue for the full 

37. [19571 AC 555. 
LL4_ýý St rae 

38. See Gardinerr Lister v Romford Ice and Cold 

Co. (Report of Inter-Departmental Committee), (1959) 

22 MLR 652. 
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extent of his loss and the third party can claim this 

amount from his own insurer. When damages are awarded 
however, the insured is only to retain the amount for 

which he has not been compensated by his insurer, the 

surplus has to be returned to the insurer who, in 

accordance with the terms of his agreement with the third 

party's insurer would have to return that amount to 
39 them 

1.5.3 Courts' Refusal to Allow the Exercise of 

Subrogation Rights 

Until fairly recently, the courts in England 40 have 

displayed an almost fanatical willingness to recognise 

and to enforce the insurer's subrogation rights against a 

third party. Nowhere is this more clearly illustrated 

than in the House of Lords decision in Lister v Romford 

Ice and Cold Storage Co. where an employer was allowed, 

in the name of subrogation, to lend its name to the 

insurers who were suing one of their own employees. 

The beginnings of judicial discomfort at such a state of 

affairs was reflected in the dissenting judgements 

39. Hobbs v Marlowe Op. cit. footnote 5, adopted in 

Malaysia by the Federal Court in Teo Kim Kien & Ors. 

v Lai Sen & Anor. Op. cit footnote 7. 

40. For judicial attempts in other countries to deny the 

exercise of subrogation rights, see Hasson, R, 22. 

cit. footnote 2. 
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in this case both in the Court of Appeal 41 
and in the 

42 43 House of Lords Denning LJ in the Court of Appeal 

justified his refusal to allow the exercise of 

subrogation rights by holding that where the employer was 

the insured, there was an implied term that he would not 

seek to recover contribution or indemnity from his 

employee. This view was subscribed to in the House of 

Lords by Lord Radcliffe and Lord Somerwell in their 
44 dissenting judgements 

It was not until Morris v Ford 45 that a positive decision 

was taken by the Court of Appeal to deny one party the 

right to exercise subrogation rights. According to 

Denning LJ 
46 

, on the facts and circumstances of the case, 

it was not just and equitable for the court to allow the 

exercise of such rights. Alternatively, he reasoned that 

there was no implied term in the contract which allowed 
47 

the exercise of such rights. According to James LJ r 

there was an implied term in the contract between the 

employer and the employee that the former was not to 

41. [ 19561 2 QB 180. 
42. op. cito footnote 37o 
43. op, cito footnote 41 at pp. 187-192o 
44. op. cit. footnote 37 at pp. 590-591o 
45o op. cit, footnote 3o This is not a case in insurance 

law but its decision has been generally accepted as 
having qualified and limited the scope of subrogation 

rights granted to the insurer by the House of Lords 
in Lister's case; Hassonr R, Opo cit. footnote 2. 

46. Opo cit. footnote 3 at pp. 799 - 802. 

47.2po cito footnote 3 at pp-812 - 813o 
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allow another party to be subrogated to its rights 
against the employee. 

In the recent case of Mark RowlandSv Berni Inns Ltd. 48 
a 

decision to deny an insurer the right to exercise his 

subrogation rights was taken by the Court of Appeal. The 

plaintiffs who were freehold owners of a building leased 

the basement to the defendants. The latter covenanted to 

pay an 'insurance rent' which was to be the amount spent 

by the landlord in insuring the basement. In return they 

were to be relieved of the obligation to repair or to pay 

rent if the building was damaged by fire. A fire occurred 

due to the admitted negligence of the defendants. The 

insurers paid the insured amount to the plaintiffs and 

then proceeded to exercise their subrogation rights by 

suing the negligent defendants in the plaintiff's name. 

The Court of Appeal held that the insurers could not sue 

the defendants because according to the covenant between 

the plaintiff and the defendants, the plaintiff could not 

sue the defendant in such a situation. As the insurer 

could only be subrogated to the insured's rights, they 

too could not bring a subrogated action against the 

defendants. 

Thus unlike in Morris v Ford, the Court of Appeal in this 

case did not outrightly refuse to allow the exercise of 

48. [1985] 3 WLR 964. 
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subrogation rights; rather great pains were taken to 

justify their decision by showing that such a right could 

not be exercised by virtue of the construction of the 

covenant. It is yet another example of the courts' 

willingness to allow parties to a contract to determine 

the extent to which the doctrine of subrogation was to be 

49 
applied, if at all 

1.5.4 Legislative Attempts to Limit the Application of 

the Doctrine 

In both England and Malaysia, the doctrine of subrogation 

remains till today a common law doctrine untampered by 

legislative changes. In Australia however, this doctrine 

has to a certain extent been modified by statute. The 

Insurance Contract Act of 1984 50 has limited and even 

abolished the application of this doctrine in respect of 

certain types of relationships. The right to subrogation 

has been totally abolished as between vendor and 

51 
purchaser of real property , in respect of an employer's 

subrogated claim against its own employees 
52 

- thus 

rendering ineffective the decision in Lister but not that 

in Morris, and in respect of an insured's claim against 

members of his own family 53 
. 

49. For comments on this case, see Birds, J. [19851 JBL 

487 and Khan, K. [19861 JBL 422. 

50. Law 80 Of 1984. 
51. s. 50. 
52. s. 66. 
53. s. 65 
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2.0 Contribution 

2.1 Double Insurance 

Double insurance exists when there are two or more 

policies with different insurers taken out in respect of 

the same interest 54 
and covering the same subject matter 

55 or potential liability against the same risks 

Double insurance may be intentionally brought about by an 

insured who wants to protect himself against the 

possibility of his claim under one policy failing for any 

reason such as the breach by him of a condition precedent 

or because the insurer concerned has gone into 

liquidation. More frequently however double insurance 

results from the extensive and flexible coverage provided 

by certain types of policies. Most comprehensive motor 

vehicle policies for instance have 'drive other car' and 

'permitted driver' clauses. Both these clauses frequently 

result in one person being doubly insured against the 

same risks. Similarly an employee's liability to a third 

party may be covered not only by his employer's liability 

insurance but also by the employee's own liability 

54. The decision in North British and Mercantile 
Insurance Co. v London Liverpool and Globe Insurance 
Co. (1877) 5 Ch. D 569 seems to imply that the 

policies must insure the same person, but this is not 
in fact required. See Birds, p. 278. 

55. American Surety Co. of New York v Wrightson (1910) 
103 LT 66 and Australian Agricultural Co. v Saunders 
(1875) LR 10 CP 668. 
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policy. 

Unless expressly prohibited by the terms of the policies 

concerned, double insurance is not illegal. However, in 

the event of a loss, the insured cannot be indemnified 

under both the policies if the total amount insured under 

these policies exceed the amount of his loss as this 

allows the insured to make a profit and hence infringes 

the basic concept of indemnity. 

2.2 Contribution under the Common Law 

Where there is double insurance the insured who has 

suffered a loss is free to choose from which insurer to 

make his claim. The said insurer is then obliged to meet 

that claim up to the maximum amount covered by the 

policy. The fact that there are other insurers who are 

liable to the insured for the same loss cannot be used as 

a defence by the insurer against whom the claim is 

made 
56. 

Having met this claim, the insurer is then 

entitled to a contribution from the other insurer against 

whom the insured has not made a claim. Contribution gives 

the first insurer the right to call upon other insurers 

who are similarly liable for the loss to contribute to, 

or to share the cost of, the indemnity payment to the 

insured. Contribution thus allows the insurer who has 

indemnified the insured to recoup an equitable proportion 

56. Godin v London Assurance Co. 97 ER 419. 
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from the other insurer. 

Contribution was first accepted as a concept both in law 

57 and at equity, in the field of marine insurance 

Subsequently it was extended to all other types of 
58 indemnity policies 

The common law position on contribution particularly in 

the area of property insurance was thought to have 

resulted in some form of moral hazard to the insurer. It 

was said that it increased the possibility of the insured 

intentionally causing the loss of the insured proper tY59 

and resulted in gross carelessness and reduced motive for 

the preservation of the said property on the insured's 
60 

part The common law has also resulted in difficulties 

for the insurers - the insurer against whom a claim is 

made will have to pay the full indemnity (up to the 

maximum amount covered by the policy) first and then 

57. Godin V London Assurance Co. Ibid. and Newby v Reed 
96 ER 237. For an account of how the -doctrine of 
contribution developed at the common law, see Albion 
Insurance Co. Ltd. v Government Insurance office 
(NSW) [19691 12l CLR 343,348-351, per Kitto J. 

58. op. cit. footnote! 54-. 
59. Smith, 'The Proratio Clauserl (1949) Ins. LJ 83. 
60. Billings, 'The 'Other Insurance' Provision of the 

Automobile Policy, ' (1949) Ins. Li 498. It is rather 
difficult to accept the validity of both these 
reasonings. Insurance policies only cover fortuitous 
events, hence self-inflicted destruction is 
automatically excluded irrespective of double 
insurance. Similarly the principle of indemnity 
provides an adequate check against profiteering by 
the insuredr thus double insurance cannot cause the 
insured to be more careless with his property as it 
will not benefit him in any way. 
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claim a contribution from 

large sum of money is 

considerable difficulties 

light of all the above fa 

policies today contain 

contribution. 

the other insurers. When a 

involved this can cause 

to the first insurer. In the 

-tors, most if not all indemnity 

express clauses dealing with 

2.3 Modification of the Common Law by Express Clauses in 

the Policy 

Express clauses in the policy whereby the insurer seeks 

to exclude, limit or qualify liability where there is 

double insurance are called 'other insurance' clauses. 

These clauses can take a variety of forms and each 

modifies the common law in a different way. Most policies 

have a mixture of these clausest each having effect 

either independently of or concurrently with, other 

clauses. These clauses are extremely useful for the 

insurer as they can be used to limit or extinguish the 

insurer's liability in circumstances where the insurer 

would otherwise have been wholly liable for a loss. Such 

clauses however can cause considerable hardship to the 

insured - they may delay and sometimes even prevent the 

recovery of full indemnity. 

2.3.1 Clauses Prohibiting other Insurance 

A policy may contain a clause prohibiting the insured 

from taking out another policy on the same interest and 

declaring the policy to be void if such a prohibition is 

460 



61 
not observed Such prohibition clauses are however 

uncommon these days. 

2.3.2 Clauses Requiring Notification of other Insurance 

These clauses can take two forms - the first is 

applicable at the inception of the policy and it requires 

the insured to disclose to the insurer if the same 

interest has been insured under another policy. The 

second is applicable throughout the duration of the 

policy, it imposes a continuing obligation on the insured 

to notify the insurer should the interest be insured 

under another policy during the duration of the cover 

provided by the policy. Most policies have both these 

clauses. Both are intended to detect possible fraud on 

the part of the insured and also to enable the insurer to 

determine the extent of their liability should a claim 

arises. 

Breach of a clause requiring disclosure of existing cover 

at the inception of the policy amounts to a 

non-disclosure of a material fact which enables the 

insurer to avoid the contract. Breach of a continuing 

obligation to inform the insurer of other insurance 

amounts to breach of a continuing warranty and will lead 

to the same consequence. 

61. Re Marshall and Scottish Liability Insurance Co. Ltd. 
(1901) 85 LT 757. 
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Clauses requiring notification are generally strictly 

construed against the insurer by the courts. in Shanghai 

Fire & Marine Insurance Co. v Tam Cheong Chan 62 
the 

insured in compliance with the requirements of his first 

policy, informed his insurer of another insurance with 

Co. He later transferred his policy with S Co. to o Co. 

but there was no change in either the scope of cover or 

the premium. It was held that the insured's failure to 

inform his first insurer of the change was not such a 

material breach as would entitle the first insurer to 

resist a claim. 

Before an insured can be said to have breached such a 

clause,, there must be in existence, a valid and 

enforceable second insurance. There is no obligation on 

the insured to disclose an ineffective or void policy 

because in such a case there is in fact no other 
63 

insurance in existence . Whether there is an obligation 

to disclose the existence of a voidable policy is unclear 

but it is submitted that as a voidable policy is valid 

until avoided by the insurer, it is a valid policy under 

64 
the other insurance clause If both policies contain 

clauses requiring notification and no notification is 

62. (1924) 4 FMSLR 300. National Protector Fire Insurance 
Co. v Nivert [19131 Ac 507 (PC) followed. 

63. Equitable Fire and Accident Insurance Co. v Ching Wo 
Hong [19071 AC 96 (PC). 

64. Stea'dfast Insurance Co. vF&B Trading Co. (1972) 46 
TL--JR 10. For a criticism of this decision, see Birds, 

p. 287. 
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made under either, the first policy rem 

virtue of the non-disclosure, there 

second policy and so its existence need 

to the first insurer. The existence of 

cover unintentionally overlaps with the 

not be disclosed to the first insurer 65 

ains valid as by 

is no effective 

not be disclosed 

a policy whose 

first Policy need 

The duty to disclose the existence of another policy, 

like all other obligations under the policy, can be 

waived by the insurer or his authorised agents. The 

insurer may also by his actions, be estopped from relying 

on a breach of such a clause in denying liability. 

2.3.3 Clauses Altering the Insurer's Liability 

Clauses which alter the insurer's liability where there 

is double coverage for a loss can take three different 

forms. The first ousts or excludes the insurer's 

liability in a double coverage situation. As this clause 

allows the insurer to avoid liability completely where 

the insured's loss is covered by another valid and 

enforceable policyr it is also known as the 'Escape 

Clause'. By excluding liability entirely, the insurer 

avoids the difficulties that usually arise in relation to 

contribution and the apportionment of liability among 

insurers. 

65. Australian Agricultural Co. v Saunders Op. cit. 
footnote 55. 
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There can also be a clause which merely limits the 

insurer's liability where there is double coverage, to 

the amount if any, which is necessary to completely 

indemnify the insured after the other insurer has 

indemnified him up to the maximum limit of the coverage 

provided under that other policy. This clause thus limits 

the insurer's liability to the amount in excess of the 

other insurer's maximum liability, and hence is also 

known as the 'Excess Clause'. It enables an ordinary 

policy to be automatically changed into an excess policy 

whilst the insured is being charged a premium for the 

former. 

The third type of clause is one that provides that where 

there is double insurance, the insurer will only be 

liable for a proportion of the loss which the policy 

bears to the aggregate cover provided by both or all the 

policies, ie. the 'Rateable Proportion Clause'. By this 

clause the insurer undertakes to indemnify the insured 

for a rateable share of the insured's loss and hence it 

seems to be the most equitable among the, three, not 

merely in relation to the insured but also in relation to 

the insurers themselves. 

2.4 Conflicting other Insurance Clauses 

Conflicting 'other insurance' clauses in policies that 

apparently provide the insured with double coverage, may 

on a literal interpretation, leave the insured who has 
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paid premiums on two policies, in the unenviable position 

of being unable to recover his losses from either of the 

insurers. This is literally so in a situation where both 

policies contain 'Escape Clauses'. Although other 

conflicting clauses may not have such a drastic effect, 

they may still cause grave difficulties for the insured 

and for the courts ultimately, in determining liability. 

The English Courts have so far avoided the ludicrous and 

inequitable results that may arise in giving effect to 

conflicting other insurance clauses by finding in favour 

of a rateable contribution amongst insurers. 

In Gale v Motor Union Insurance 
66 

, two motor policies 

which apparently provided the insured with cover had both 

the exclusion and the rateble proportion clauses. It was 

held that the presence of the rateable proportion clauses 

meant that neither policy provided the insured with full 

indemnity and hence the exclusion clauses in both 

policies could not be given effect. Both insurers were 

held to be liable for a rateable proportion of the 

insured's loss. A similar decision was reached in Weddel 

v Road Transport and General Insurance 
67 

where both 

policies had the rateable proportion clauses but only one 

had an effective exclusion clause. 

66. [19281 1 KB 359. 
67. [19321 2 KB 563. 
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Admittedly in finding in favour of rateable contribution 

in both these cases the court had sacrificed the strict 

and literal interpretation of the clauses in the policy 

in favour of a more liberal and acceptable interpretation 

but this approach is in fact the best in the 

circumstances. Not only does it seem to take into account 

the reasonable expectations of the insured but it is also 

fair and equitable to the insurers. This approach also 

seems to be in keeping with the basic premise that the 

right to contribution does not depend on contract but on 

princicles of equity and the explanation given by Lord 

Mansfield that if the insured is to receive but one 

satisfaction, natural justice says that the several 

insurers shall all of them contribute pro rata to satisfy 
68 the loss against which they have all insured Such an 

approach which enables the courts to avoid the absurdity 

and injustice of holding that an insured who has paid 

premiums for cover by two insurers should be left without 

cover has since been approved by the Court of Appea169. 

There are however several other possible solutions to 

conflicting 'other insurance' clauses which have been 

considered or used particularly by courts in other 

jurisdictions. one such solution is that whenever double 

coverage is provided by a primary and a secondary 

68. Godin v London Assurance Co. Op. cit footnote St'). 

69. National Employers' Mutuai Insurance v Hayden [19801 

2 Lloyd's. Rep. 149 at p. 152, per Stephenson LJ. 
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insurer, liability for the loss must be borne exclusively 
70 by the primary insurer 

Variations of the same approach include that of placing 

the liability on the more specialised insurer and 

absolving the more general insurer from any liability, 

that of holding the insurer of the tortfeasor wholly 

liable and that of giving effect only to the other 
71 insurance clause in the latest policy 

2.5 Effect of 'other Insurance' Clauses upon the 

Insurer's Liability to a Third Party under Compulsory 

Third Party Insurance 

The cases of Gale and Weddel and the approaches used by 

the courts therein to resolve conflicting 'other 

insurance' clauses had one important characteristic in 

common - they all dealt with the extent of the respective 

insurers' liability to the insured himself or a person 

directly covered by the insurance, such as an authorised 

driver, in a double coverage situation. The liability 

70. State Fire Insurance General Manager v Liverpool and 
London and Globe Insurance Co. Ltd. [19521 NZLR 5 at 
pp. 20 - 22, per Finlay J, but see also p. 28, per 
Hutchinson and Cooke ii. 

71. For a consideration of these approaches see: Notes on 
'Automobile Liability Insurance - Effect of Double 

Coverage and other Insurance Clauses' (1953-54) 38 

Minnesota Law Review 838 and Comments on 'Concurrent 

Coverage in Automobile Liability Insurance' (1965) 65 

Columbia Law Review 319. 
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that had to be determined by the courts in each of these 

cases was the liability of each of the insurers to the 

insured. These decisions however leave unanswered the 

question of how the insurer's liability is to be 

determined when a claim is made not by the insured but by 

a third party in accordance with a statutory provision 

enabling him to sue the insurers directly. Can the 'other 

insurance' clause be used by the insurer to deny or limit 

their liability to a third party? 

The Federal Court of Malaysia was called upon to decide 

on such an issue in Malaysia National Insurance Co. Ltd. 

v Abdul Hafidz bin Haji Abdul Rahman & Anor. 
72 

The 

respondents were injured in a road accident, by a car 

owned by one Kwang and driven with his permission, by one 

Ko. As a permitted driver, KO was covered by Kwang's 

policy. This cover was however provided on condition that 

Ko was not entitled to indemnity from another insurer. Ko 

was also covered by his own policy. The respondents 

obtained a judgement against Ko but as this judgement was 

never satisfied, they sued both Ko's and Kwang's insurers 

in accordance with s-80 of the Road Traffic ordinance 

1958. it was held by the Trial Judge that it was Ko's own 

insurer that was liable to the respondents because it was 

their policy which was at risk. on appeal to the Federal 

72. [ 19831 2 MLJ 105. 
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Court,, this decision was reversed and Kwang's insurer was 

held liable, solely because according to the Federal 

Court, on the construction of s. 80, it was that policy 

which was at risk. The Federal Court examined the 

provisions Of s-80 
73 

of the Road Traffic ordinance and 

held that because that section refers to liability 

arising out of the use of a vehicle, it must be 

interpreted to refer to the liabilty of the insurer whose 

policy actually insured the use of the vehicle which 

caused the accident and resulted in the liability to the 

third party. 

According to the Federal Court, in considering the 'other 

insurance' clause in Kwang's policy, a distinction must 

be drawn between the insurer's contractual obligation to 

indemnify the insured or his authorised driver and the 

insurer's statutory liability under s. 80 of the Ordinance 

to satisfy a judgement against the same persons and in 

favour of a third party. 'Other insurance' clauses as 

well as the question of contribution between insurers are 

only relevant in determining the insurer's contractual 

liability but not in determining their statutory 

liability to a third party under the Road Traffic 

Ordinance. In respect of the latterr by virtue of the 

73. This provision is similar to s. 149 of the Road 
Traffic Act 1972 of England. 
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wordings of s. 80, 

that was involved 

But once that ins 

the Federal Court 

the other insurer 

'other insurance' 

sharing liability 

it is always the insurer of the vehicle 

in the accident that would be liable. 

urer has indemnified the third party, 

seems to imply that they can then sue 

for contibution, in which case the 

clause may then result in the insurers 

in a rateable proportion. 

The decision of the Federal Court was however reversed, 
74 

on appeal, by the Privy Council Rejecting the view of 

the Federal Court that there was double insurance, the 

Privy Council gave effect to the exclusion clause in 

Kwang's policy and held that at the time of the accident 

there was in fact only one policy, ie. Ko's policy, that 

was at risk, and it was the insurers of that policy that 

must satisfy the judgement in favour of the third party. 

2.6 Determining the Ratio of Contribution 

once it is decided that a particular loss is covered by 

double insurance and that each insurer must contribute to 

the loss, the question as to how liability should be 

apportioned between the insurers arises. In spite of the 

long history of double insurance and the problems 

surrounding the doctrine of contribution, little guidance 

74. [ 19851 1 MLJ 506. 
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is provided by the courts on the question of 
75 apportionment of liability Till today insurers merely 

provide that where there is double insurance they are 

only liable fora rateable proportion of -the loss, 

without defining what rateable proportion means or 

explaining how it is to be determined. 

Being left with the difficult task of finding a formula 

for the said purpose, the courts have created two 

different formulas. one is based on Maximum Potential 

Liability and the other is based on Independent Potential 

Liability. It was however not until the decision of the 

Court of Appeal in Commercial Union v Hayden 
76 that the 

English courts began to show a preference for either of 

these approaches in particular areas of insurance. 

The Maximum Potential Liability Approach apportions the 

loss in the ratio which the maximum cover provided by 

each policy bears to the total sum insured under both 

policies. If the maximum cover provided by policy A is 

$10,000 and that provided by policy B is $20,000, insurer 

75. In Newby v Reed Op. cit. footnote 57, Lord Mansfield 
Ci held that in a case of double insurance, one 
insurer was entitled to 'rateable satisfaction from 

the other insurers' but this phrase was not 
explained. 

76. [19771 1 All ER 441. 
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A's share of any loss is 1/3 while insurer B's share is 

2/3. 

This approach is also regarded as the traditional 

approach as it is not only the older of the two but is 

also said to represent the approach adopted in marine 
77 insurance Its main advantage is that each insurer's 

liability is scaled down evenly and consistently 

irrespective of the size of the insured's claim. 

While this method works well in the area of property 

insurance, it is regarded as unsuitable in the area of 

liability insurance. This is because the calculation of 

premiums for liability insurance, unlike that for 

property insurance, is not linked to the insured value as 

there is no corresponding value to which the limit (if 

any) of the insurer's liability is related. This approach 

may also bring about inequitable results when two 

liability policies vary greatly in the amount and scope 

of cover provided. As such, in the area of liability 

insurance, the Independent Potential Liability approach 

is used. By this approach, when the amount of the loss is 

less than the amount covered by the smaller policyr the 

loss is shared equally between the insurers. If the loss 

77. Ivamyr ERt Marine 
- 1980, pp. 528 - 529. 

Insurancer Butterworthsr London 
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is in excess of the maximum cover provided by the smaller 

policy then the loss is shared between them in the ratio 

which each insurer's maximum liability if he had been the 

only insurer, bears to the other insurer's liability. 

Thus if policy A insures a maximum of $10,000 and policy 

B insures up to a maximum of $20,000, a loss of $5,000 

would be shared equally by the two insurers while a loss 

of $30,000 will be shared in the ratio of 1: 2. 

The Malaysian courts h 

of the two approaches 

decision in Commercial 

presumed that in the 

least, the Independent 

be used. 

ave not had a chance to show which 

they prefer. However with the 

Union v Hayden it can be safely 

area of liability insurance at 

Potential Liability approach will 

473 



CHAPTER TWELVE 

COMPULSORY THIRD PARTY MOTOR INSURANCE 

1.0 Introduction 

The law of tort allowSthe victim of a road accident to 

sue the tortfeasor for damages for negligence. However, 

even if negligence is established and an award of 

damages is made, whether the victim will be able to 

enforce the judgement depends upon the financial ability 

of the tortfeasor. If he happens to be a man of straw who 

is uninsured against such risks, the victim will not in 

fact get the damages awarded. 

It was in the interest of such victims that a system of 

compulsory insurance was introduced in England in 1930 

This was followed in Malaysia by the introduction of the 

Road Traffic (Third Party Insurance) Enactment 1937 in 

the Federated Malay States 2 
and subsequently by the 

3 
introduction of similar enactments in the other states 

At present, provisions relating to compulsory third party 

1.20 & 21 Geo. V c-43. 
2. FMS Enactment No. 17 of 1937. 
3. See Chapter One - General Introduction. 
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motor insurance are found in the Road Traffic ordinance 
4 1958 . When they first joined the Federation, Sabah and 

Sarawak had their own provisions in this respect but in 

1984 the Road Traffic ordinance 1958 was extended to 

these two states and their own statutes were thereby 
5 

repealed 

The obligation to insure against third party risks is 

provided by s. 74(l) of the 1958 ordinance. This provision 

is similar though not identical to s. 143(l) of the Road 

Traffic Act 1972 6 
of England. S. 74(l) reads: 

Subject to the provisions of this part of this 
ordinance it shall not be lawful for any person 
to use, or to cause or permit another person to 
use, a motor vehicle unless there is in force 
in relation to the user of the motor vehicle by 
that person, or that other person, as the case 
may be, such a policy of insurance or such a 
security in respect of third party risks as 
complies with the requirements of the 
ordinance.. 

2.0 The Scope of S. 74(l) 

2.1 'Any Person' 

The use of the phrase 'any person' makes it clear that it 

4. FM ordinance No. 49 of 1958. 
5. Road Traffic (Third Party Insurance) Ordinance 1949 of 

Sabah and Motor Vehicles (Third Party Insurance) 
ordinance 1949 of Sarawak. The Road Traffic ordinance 
1958 was extended to these two states w. e. f 12th April 
1984 by the Modification of Laws (Road Traffic 
ordinance) (Extension and Modification Order 1984, 

PU(A) 136/84 and PU(B) 175/84. 
6. c. 20. 
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is not just the legal owner of the vehicle who comes 
within the scope of this provision. The proviso in 

s. 74(3) however exempts from this section an employee 

using a vehicle which does not belong to him in the 

course of employment, provided he neither knew nor had 

reason to believe, that the vehicle was uninsured against 

such risks. 

2.2 1 Use I 

A person is said to use a vehicle if he either controls, 
7 manages or operates the vehicle as a vehicle Only 

person, ie. the driver can be using a vehicle at any 
8 time 

To 'use' a vehicle does not mean to drive it9. 

one 

one 

If a 

vehicle is being parked on the road jacked-up with the 

battery removed but remained a potential danger to other 

road users, the vehicle is still being used in the 

10 
context of this provision 

A small but signifficant difference between s. 74(l) of 

the Malaysian ordinance and s. 143(l) of the Road Traffic 

7. Brown v Roberts [19631 2 All ER 263. 
8. See eg. Carmichael & Sons v Cottle [19711 RTR 11 and 

Cranford v Houghton [1972 RTR 125. 
9. Dudley v Holland [19631 3 All ER 734 and John Ellis v 

Hinds [19471 1 All ER 337. 
10. Elliot v Gray [19591 3 All ER 733 and Williams v 

Jones [19751 RTR 433. 
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Act 1972 of England is that in the latter the word 'use' 

is qualified by the phrase 'on a road'. 'To use ... on a 

road' introduces a geographical restriction to the word 

'use' and so there may be situations which though clearly 

outside the scope of the English Act, may come within 

s. 74(l). The omission of the phrase 'on a road' in the 

Malaysian Ordinance however seems to be a mere 

legislative omission rather than the result of a 

calculated move to change the law from that in England. 

This is because such a phrase is found in s. 75(l) which 

provides that the policy must cover any liability to a 

third party caused by or arising out of the use of a 

vehicle 'on a road' 

2.3 'To Permit' 

To permit the use of a vehicle means to authorise another 

person to use it, the authorisation being given by a 

person who is in a position to do so, ie, he must have 

some degree of right or control over the vehicle. Such 

permission may be given either expressly or impliedly. In 

Chan Tian Hock v PP 
12 

. the appellant took his car to Lee, 

a motor mechanic for some repairs. He left the car with 

Lee but took away the key to the ignition. Lee was 

11. S. 2 of the ordinance defines road as any public road 

and any other road to which the public has access. 
12. [19661 2 MLJ 231. 
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later found driving the car without either a driving 

licence or a third party insurance. The appellant was 

charged under s. 74(l) for permitting the use of the car 

without the required insurance cover. The magistrate 

convicted the appellant on the evidence of Lee that the 

the appellant had not expressly prohibited him from 

driving the car. The appellant's appeal was allowed by 

the High Court on the ground that there was no evidence 

that permission to drive had been given or from which 

such an inference could be made. The fact that the key to 

the ignition was taken away was in fact sufficient to 

rebut any inference of permission being given. 

It is not clear from the 

the mechanic was driving 

or in connection with 

carried out to the car. 

because a mechanic drivi 

repairs does so for the 

13 driver 

facts in Chan Tian Hock whether 

the car for his private purpose 

the repairs which were being 

This distinction is important 

ng a car for the purpose of 

owner and as his authorised 

The question of who is responsible for the third party 

insurance on a car which is the subject of a 

hire-purchase transaction has not been considered in 

Malaysia. According to the High Court of Australia14 , the 

13. official Administrator, F. M v China Insurance co. 

Ltd. (1957) 23 MLJ 59. 
14. Broad v Parish and ors. (1941) 64 CLR 588. 
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driving of a motor car by the hirer under a hire-purchase 

agreement is a use permitted by the other party, ie. the 

owner, so as to render the owner liable to an action for 

damages for breach of a statutory duty to insure. This is 

so even though the hire-purchase agreement stipulated 

that the hirer should throughout the agreement comply 

with all provisions in the traffic acts and regulations. 

This is because: 15 

[Permit] connotes an authorisation by a person 
who has at least de facto control. If such a 
person lends a motor vehicle for a day for use 
by a friend this is a clear case of permitting 
user. It makes no difference if a charge is 
made for the loan. If the hiring is for a 
longer period, the position is still the same. 
A contract of letting of a chattel, whatever 
the length of the term, creates not a right in 
rem, but rights which are contractual only. In 
such a case, the hiring agreement creates once 
and for all a permission to use, which is 
referrable to nothing but a consensual 
arrangement between the parties. 

It was said in Ratnam and Anor. v The Public Insurance 

Co. Ltd. 
16 that in order to be liable for the offence of 

permitting another to use a motor vehicle without 

insurance, the person permitting must be in a position to 

forbid the other person from using it. This test however 

does not provide an answer to the question whether a 

person to whom such a permission is granted can then 

15. Ibid. at p. 594. 
16. (1956) 22 MLJ 152. 'Permission to drive' in this case 

was however construed in relation to the terms of the 
policy and not in the light of s. 74(l). 
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permit another person to use the car, without the 

knowledge of the first permittor. In Yong Moi and Anor v 

Asia Insurance Co. Ltd. 17 
, the owner of a car lent it to 

Woo for a journey to Segamat. During the journey, Woo 

fell ill so he asked a friend who was travelling with 

him, Yong Choy, to drive. Whilst driven by Yong Choy, the 

car met with an accident resulting in Woo's death. His 

administrators sought to enforce a judgement which they 

had obtained against Yong Choy against the owner's 

insurer. The insurer denied liability on the ground that 

Yong Choy was not driving the car with the insured's 

order or permission. The Federal Court however held that 

as there was no express prohibition by the owner, of any 

particular individual driving the car, it could be 

inferred that there was an implied consent to the car 

being driven by the deceased or any other person who was 

travelling with him who had a driving licence. 

2.4 'TO Cause' 

This phrase as used in s. 74(l) and in the equivalent 

English provision has developed its own higly technical 

legal meaning. Spencer-Wilkinson J in Tan Teik Leong v 

Regina 
18 

quoted with approval the following explanation 

given to the phrase by Lord Goddard Ci in Shane v 

17. (1964) 30 MLJ 307. 
18. (1956) 22 MLJ 14. 
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Rossner: 19 

[To cause] involves a person who has authority 
to do so ordering or directing someone to use it ... If I tell my chauffeur to bring my car 
round and drive me to the courts, I am causing 
the car to be used. 

According to Lord Wright in McLeod v Buchanan: 20 

To cause the user involves some express or 
positive mandate from the person 'causing' to 
the other person, or some authority from the 
former to the latter ... 

The person causing the use of the vehicle must be in a 

position of dominance vis-a-vis the vehicle. A person 

without the element of dominance or control over the 

vehicle cannot be said to have caused the car to be used 

in the context of this provision. If A insisted that 

drive B's car even after B had told him that the car was 

uninsured, A cannot be said to have caused the use of B's 

car in the context of s. 74(l) although ordinarily, it can 

be said that it was A who had caused B to use his car 

whilst uninsured. 

2.5 'Motor Vehicle' 

S. 2 of the Road Traffic ordinance defines a motor vehicle 

as every vehicle propelled by 

19. [1954] 2 WLR 1057 at p. 1060. 
20. [19421 2 All ER 179 at p. 187. 

means of mechanism 
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contained within itself and adapted or constructed so as 

to be capable of being used on the roads and includes a 

land implement. 

Generally all motor vehicles are required to comply with 

s. 74(l). Vehicles which are exempted from the obligation 

to insure include those belonging to the government or 

other affiliated bodies, whilst being used for the 
21 purpose of such government or body The fact that a 

vehicle belongs to the government does not ipso facto 

relieve its driver of an obligation under s. 74(l). To be 

exempted, the vehicle must at that time be used for a 

purpose connected with the government. 

2.6 'Policy ... in Force' 

S. 74(l) provides that there must be in force in relation 

to the user of the vehicle, a policy of insurance as 

complies with the requirements of that part of the 

ordinance. A policy shall be of no effect for this 

purpose unless there is delivered by the insurer to the 

person who effected the policy, a certificate of 

insurance 22 
0 

Assuming that a certificate of insurance has been issued 

but the policy itself is voidable, is there a 'policy in 

21. Road Traffic ordinance 1958, s. 74(5). 
22. s. 75(4). 
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force''.? In determining the answer to this, a distinction 

must be drawn between the existence of a policy for the 

purpose of complying with s. 74(l) and therefore avoiding 
the criminal sanctions thereunder, and the existence of a 

policy for civil purposes, ie. that of meeting third 

party liabilities. 

In England the prevailing view seems to be that a 

voidable policy is a valid policy for the purposes of the 

insured's statutory obligation under s. 143 of the Road 

Traffic Act unless the insurers have taken steps to avoid 
23 it 

The position in Malaysia is less clear although there are 

numerous cases on this. These cases can be broadly 

classified into two categories. Within the first category 

are those where at the time-of the alleged offence, the 

person charged had a policy but was driving in breach of 

licensing or other traffic regulations and therefore in 

breach also of a condition in the policy. Within the 

second category are cases where the driver was also 

driving in breach of a condition in the policy but such a 

condition was ineffective vis-a-vis third party liability 

by virtue of s. 79 of the Road Traffic Ordinance. 

23. See eg. Durant v MacLaren [19561 2 Lloyd's Rep. 70, 
Goodbarne v Buck [19401 1 All ER 613 and Adams v Dunn 
[19781 RTR 281. 
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24 Although most of the cases in the first categor y seem 
to be consistent with the English position as represented 
by Adams v Dunn, there are a few decisions to the 

contrary 
25 

and so the exact position remains unclear. 

Where there is a breach of a resriction in the policy 

which is ineffective by virtue of s. 79, there 

also seem to be conflicting decisions. A common example 

is when a car is insured for domestic or social use only, 

the policy will state that the car is not to be used for 

other purposes. According to s. 79(k) however, 

restrictions purporting to restrict the use of the 

vehicle shall as respect third party liabilities be of no 

effect. The question thus arises whether at such a time 

there is a policy in force for the purposes of s. 74(l), 

ie. does s. 79 validate the policy in respect of both the 

insured's criminal and civil liability or only in respect 

of the latter? In this respect too there seems to be no 

consensus of judicial opinion in Malaysia. 

26 
In Vellusamy v PP , the appellant was convicted of 

24. Eg. Maniam v PP (1946) 12 MLJ 39, Low Ah Seng v PP 
(1946) 12 MLJ 46, Tan Kwang Chin v PP (1959) 25 MLJ 
252 and PP v Lim Ching Chuan [19721 1 MLJ 27. 

25. PP v Nasir [19721 2 MLJ 39 and Josephine Yii v PP 
Fl-9731 1 MLJ 47. A similar view was also expressed by 
the then Court of Appeal in the civil case of Ratnam 
and Anor v Public Insurance Co. Ltd. 

_ 
Op. cit. 

footnote 10. 
26. [19741 1 MLJ 15. 
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offences relating to the use of his car including that of 

driving without third party insurance. He appealed 

against this conviction as he had a policy of insurance 

at that time. He contended that although he was then 

driving in breach of a restriction in the policy which 

prohibited the car from being used for hire or reward, 

such a restriction was ineffective by virtue of s. 79(k). 

His appeal was dismissed by the Federal Court because 

according to the Federal Court the restrictions listed in 

s. 79 would only be ineffective vis-a-vis the insured's 

civil liabilities towards a third party. Even so the 

insurer could then recover the amount which they had paid 

to the third party from the insured. 

The above decision was followed, albeit reluctantly, by 

27 
Chang Min Tat J in PP v Ung Ah Leng 

A decision to the contrary was reached in PP v Sia Yok 

28 
Hua The accused was convicted for the offence of 

driving without a valid driving licence but was acquitted 

on a charge under s. 74(l) because he had a third party 

policy. In dismissing the Public Prosecutor's appeal 

against acquittalf Pawan Ahmad J applied a different 

test,, ie. whether third parties would have their 

27. [19741 1 MLJ 84. 
28. [19741 1 MLJ 93. 

485 



claims met. As the iiabiliity of a person who breached a 

restriction under s. 79 towards a third party will be met 
by his insurer, the insured has a valid policy for the 

purpose of s. 74. 

While this test seems attractive, it fails to take into 

account the fact that according to the proviso to s. 79, 

an insurer who has paid a third party by virtue only of 

that section could then seek reimbursement from the 

insured. This factor however was foremost in the mind of 

Suffian FJ in Vellusamy. By making an insured who has 

acted in breach of any of the restrictions in s. 79 

criminally liable under s. 74(l), the insured is being 

helped to avoid putting himself in a situation where he 

would have to reimburse the insurer for third party 

claims. 

2.7 The Mental Element in S. 74(l) 

The offender's state of mind seems to be irrelevant under 

s. 74(l). It was said in Scott v Regina. 
29 that for a 

charge under such a provision all the prosecution has to 

do is establish a prima facie case that the vehicle 

concerned was not covered by third party insurance at the 

time of the alleged offence. 

29. (1954) 20 MLJ 203. See also Re Tan Kheng Cheng (1962) 
28 MLJ 310. 
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In regarding the mental element to be irrelevant under 

s. 74(l), the Malaysian courts have not distinguished 

between the offences of using, permitting or causing, a 

vehicle to be used without insurance. In England too the 

courts have consistently held the word 'permit' in s. 143 

of the Road Traffic Act 1972 (or similar provisions in 

the earlier Acts) does not denote a requirement of mens 
30 

rea . This is so inspite the fact that in recent years 

the same word when used in other contexts have been held 

31 
to denote the requirement of mens rea 

2.8 The Burden of Proof 

The fact that mens rea is not an ingredient of the 

offence under s. 74 makes the burden upon the prosecution 

much lighter. Even so, the courts do not seem to agree 

upon the quantum of proof that is required. According to 

Horne J in Maniam v PP: 
32 

It must be proved beyond reasonable doubt that 
there was no policy in force and until the 

policy has in fact been avoided by the insurer 

no magistrate can convict solely on an 
admission of a breach of condition ... 

30. Tapsell v Maslen [19671 
31. See eg. James and Son v 

Mallon v Allon [1964] 1 
B. 'Compulsory Insuranc 
123 NLJ 652. 

32.2p. cit. footnote 24 at 

Crim. LR 53. 
Smee [19551 1 QB 78 and 

QB 385. See also, Strachan, 
e for Road Traffic', (1973) 

p. 40. 
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Pawan Ahmad i in PP v Sia Yok Hua 
33 

regarded the 

decision in Maniam to be no longer good law in the light 

of two English cases namely, John v Humphreys34 and Davey 

v Towle 35 
where it was held that in offences involving an 

omission to obtain a licence, it was not for the 

prosecution to prove that the accused had no such licence 

but it was for the accused to prove that he had a 

licence. There are in fact a whole line of local cases 

which have been decided along similar lines as these two 
36 English cases 

According to s. 106 of the Evidence Act 1950 37 
01 when any 

fact is within the special knowledge of any person the 

burden of proving that fact is upon him. This has often 

been used by the prosecution to argue that in a charge 

under s. 74(l) the burden of proof lies with the accused. 

By invoking this provision however, it does not mean that 

the prosecution has no burden whatsoever to discharge 

because: 38 

Although the fact that the vehicle is insured 
is in the knowledge of the defendant ... the 
prosecution must make out a case which, if 

33. op. cit. footnote 28. 
34. [19551 1 WLR 325. 
35. [19731 Crim. LR 360. 
36. Eg. PP v Koh Chin Mong (1962) 28 MLJ 201, PP v Chin 

Yoke (194-6) 9 MLJ 47 and Khoo Teck Yam v PPpP (1955) 21 

MLJ 112. 
37. Revised 1971, Laws of Malaysia, Act 56. 
38. Per Adam J in Re Tan Kheng Cheng op. Cit. 

_ 
footnote 

29. 
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unrebutted would entitle the court to convict 
before it can call on the defence. 

2.9 The Penalty 

According to s. 74(2), a person found guilty under s. 74(l) 

shall be liable to imprisonment for a term not exceeding 

three months or to a fine not exceeding one thousand 

dollars or to both and shall, unless the court for 

special reasons thinks otherwise, be disqualified from 

holding or obtaining a driving licence for twelve months 

from the date he is found guilty. 

The disqualification for twelve months is an automatic 

outcome of a finding of guilt under s. 74(l). There is no 

necessity for the court to specifically make such an 

order. The court can for special reasons, shorten the 

period of disqualification. As s. 74(2) refers to 'a 

person who acts in contravention of this section', a 

person need not be convicted under s. 74(l) before the 

disqualification can apply; it applies even if the 

accused is merely cautioned and discharged 39 for the 

offence. 

In exercising his discretion to impose a shorter period 

39. As is permitted by S. 173A of the Criminal Procedure 

Code, FMS Cap. 6. 
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of disqualification, a magistrate or a judge must give 

his reasons to justify the exercise of such discretion 40 
. 

If there are no special reasons, the period of 
41 disqualification cannot be reduced . The reasons must be 

reasons which are special to the offence and not to the 
42 

particular offender . The fact that the accused at the 

time of the offence was urgently required to take a very 

ill person to the hospital and the vehicle was the only 

means of conveyance available, for instance, is a reason 

which is special to the offence 
43 

. 

2.10 The Application of the Principle in Monk v Warbey 
44 

In England, a third party who after being injured in a 

road accident fails to get compensation because the 

driver was not insured against third party risks, can 

bring a civil action for damages against the owner of 

the vehicle, for breach of a statutory duty. This 

principle was first recognised in Monk v Warbey. 

The earliest indication of the acceptance of- the above 

principle in Malaysia can be seen in Tan Kwee Low v Lee 

45 
Chong and Anor. 

_ 
The plaintiff was injured in an 

40. Re Teoh Teck Seng (1959) 25 MLJ 220. 
41. In re muniandy (1954) 20 MLJ 168. 
42. PP v Teoh Gaik Beng [19671 2 MLJ 110. 
43. -ý-p v 'mohd. Isa (1963) 29 MLJ 135. 
44. [-19351 1 KB 75. 
45. (1960) 26 MLJ 212 (High Court) and (1961) 27 MLJ 98 

(court of Appeal). 
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accident involving a car driven by the second defendant 

and belonging to the first defendant. The car had been 

lent by the first defendant to the second defendant for 

ten days. The first defendant's policy did not cover the 

second defendant. The plaintiff sought to recover damages 

from both on the basis that the second defendant was 

driving the car as an agent or a servant of the first 

defendant. Alternatively, the plaintiff claimed that the 

first defendant was liable for breach of statutory duty 

in permitting an uninsured person to drive his car. This 

alternative claim failed solely because it was held that 

the plaintiff had failed to prove a necessary ingredient 

for the application of the principle in Monk v Warbey, 

ie. that the person who caused the injury, the second 

defendant, was financially unable to pay any judgement 

that might have been made against him. 

In Letchumi and Anor v Asia Insurance Co. 
46 

, the insured, 

owner of a taxi, hired it to one Lim. Against the 

insured's express prohibitiont Lim re-hired the taxi to 

one Quek. Whilst driven by Quekr the taxi was. involved in 

an accident which resulted in the death of the 

appellant's husband. The appellant sought to recover the 

damages which had been awarded to them against Quek froF 

the insurer. This claim was dismissed by the High Court 

and the Federal Court. 

46. [ 19721 2 MLJ 105. 
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The Federal Court suggested that the only recourse left 

for the appellant was to sue Lim on the principle 

enunciated in Monk v Warbey. Since this case came about 

after the Motor Insurance Bureau of Malaysia was set up, 

it is not clear why the Federal Court advised the victim 

to bring an action based upon Monk v Warbey and not 

against the MIB. Even in England a Monk v Warbey suit is 

now regarded as a thing of the past with the setting up 
47 of the MIB of England 

3.0 The Requirements for a Valid Third Party Policy 

3.1 The Insurer 

Only an authorised 
48 insurer can issue a policy as 

49 required by s. 74(l) of the Road Traffic ordinance The 

names of such insurers as well as those whose 

authorisation have been withdrawn are published in the 

50 
government gazette Before such authorisation is 

granted, stringent requirements must be satisfied by the 

insurer. 

47. Ivamy,, ER, Motor Insurance, 3rd Ed., Butterworths, 
London 1978, p-325. The existence of the MIB was also 
ignored by the English court in the case of Corfield 
V Groves [19501 1 ALL ER 488, where it was held that 
an action under the principle in Monk v Warbey was 
unaffected by the fact that the MIB would' meet any 
judgement against the uninsured driver. 

48. One who carries on motor insurance business with the 
approval of the Minister responsible for transport 
after consultation with the Minister of Finance, Road 
Traffic ordinance 1958, s. 76(l). 

49. s. 75(l)(a). 
50. s. 76(3). 
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3.2 Delivery of Policy 

To be valid, the 

delivered by the 

policy which has 

is of no effect. 

sufficient to 

includes a cover 

policy of insurance must have been 

insurer to the person who effe. cted it. A 

been issued but has yet to be delivered 

Delivery of a cover note however is 

satisfy this requirement as a policy 
51 

note 

3.3 The Scope of Cover 

3.3.1 Death or Bodily Injuries to Third Parties 

To be valid a third party policy must insure the user of 

the vehicle against any liability incurred by him in 

respect of the death of or bodily injury to, any person, 

caused by or arising out of the use of the vehicle on a 

road 
52 

- Damage to the property of a third party is not 

included. Even if a particular policy covers such damage, 

the provisions relating to third party insurance in the 

Road Traffic ordinance are not applicable thereto. 

53 
In QBE Insurance Co. Ltd. v Thuraisingham , the insured 

was involved in an accident which resulted in the 

respondent being awarded (M)$6,300 for property damage. 

As the insured's third party policy had a clause which 

51. s. 75(4). 
52. s. 75(l)(b). 
53. [19821 2 MLJ 62. 
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covered damage to property, the third party brought a 

suit against the insurer in accordance with the 

provisions of the Road Traffic ordinance. It was held 

that the third party could not do so as the judgement 

which they had obtained against the insured was in 

respect of property damage which was not within the scope 

of the provisions relating to third party insurance. 

3.3.2 Liability to EMployees 

Although s. 75(l)(b) refers to liability to 'any person', 

this phrase must be read in the light of the proviso 

which follows. The first proviso excludes liability to a 

person in the employment of the insured when the death or 

injury occurred in the course of such employment. The 

second proviso excludes liability to passengers except 

inter alia when the passenger is being carried by reason 

or in pursuance of a contract of employment. 

Although both provisoes refer to persons in employment, 

each actually deals with a different situation. The first 

excludes the insured's liability when death or bodily 

injury is caused to a person in the insured's employment 

in the course of employment. This is irrespective of 

whether at the time of the accident the employee was the 

driving the insured vehicle or was independently on the 

road. The second proviso refers only to a situation where 

an employee, either of the insured or of a third party, 

is carried as a passenger by the insured. 
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The case of Saw Poh Wah v Oi Kean Hang and Anor. 
_ 
54 

clearly illustrates the distinction between the two 

categories of employees. The plaintiff was a lorry 

attendant and the first defendant was a lorry driver. 

Both were employees of the second defendant who was also 

the owner of the lorry. The plaintiff who was injured 

when the lorry met with an accident obtained a consent 

judgement of (M)$65,000 against the defendants who then 

claimed this sum from the insurer. The policy in question 

contained provisoes which were similar to those in 

s. 75(l)(b) of the Road Traffic ordinance. 

It was held that the insurer was not liable to indemnify 

the second defendant because liability to an employee was 

excluded by the first proviso. The plaintiff also did not 

come within the exception to the second proviso because 

although he was in the lorry as an employee he was not at 

that time a passenger as according to s. 2 of the 

ordinance in relation to a goods vehicle, a passenger 

does not include any driver or attendant who is required 

to be carried in the lorry by law. The insurer was 

however liable to indemnify the driver because the policy 

covered the liability of authorised drivers to third 

54. [19851 2 MLJ 387. 
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partles55. 

3.3.3 Liability to Other Passengers 

Liability to passengers generally, ie. those not carried 

either for hire or reward or as an employee or by reason 

or in pursuance of his contract of employment, is 

exempted from the requirement of compulsory insurance, by 

virtue of the second proviso to s. 75(l)(b). This proviso 

which originated from the English Act of 1930 has yet to 

make its much awaited exit from the ordinance although 

England herself has introduced compulsory passenger 
56 insurance since 1972 Hence like a claimant for 

property damage, a passenger in Malaysia cannot utilise 

the rights and protection accorded to other third parties 

by the Road Traffic ordinance. 

In Sinnadorai v New Zealand Insurance CO. Ltd. 57 the 

plaintiff was injured in an accident whilst he was 

55. The insurer appealed to the Federal Court against the 
High Court's decision in favour of the driver. This 
appeal was allowed as it was reasoned that as the 
trial judge had found that the attendant though an 
employee was not a passenger vis-a-vis the second 
defendant (the employer) and the lorry driver had not 
appealed against this, this finding must also apply 
to the driver. Hence all the exceptions which applied 
to the first defendant also applied to the second 
defendant. The decision of the Federal Court (Civil 
Appeal NO. 32 of 1982) was not reported as no written 
judgement was"given but see Editorial Note, [19851 2 

MLJ 387. 
56. Road Traffic Act 1972, s-145(3). 
57. [19691 1 MLJ 183. 
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a passsenger in a car driven by the insured. The 

insured's third party policy with the defendant covered 

liability in respect of passengers being carried in the 

vehicle as well. Having obtained a judgement against the 

insured, the plaintiff sought to enforce it against the 

insurer. It was held that s. 80(l) of the Road Traffic 

ordinance which establishes a duty on the insurers to 

satisfy judgements obtained by third parties, had no 

application to a claim by a passenger. 

4.0 Restrictions and Conditions in the Policy 

4.1 Ineffective Restrictions and Conditions by Virtue of 

S. 78 

S. 78 of the Road Traffic ordinance provides that 

conditions requiring certain specified things to be done 

or to be omitted after the occurrence of an event giving 

rise to a claim under a third party policy are 

ineffective vis-a-vis third party claims and therefore do 

58 
not affect the rights of third parties With the 

exception of those imposed by the Ordinance, the insurer 

cannot effectively impose other conditions precedent to 

58. Osman v Tan Swee Liang [19681 2 MLJ 228. 
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59 their liability to a third party . However if there are 
such conditions and the insured fails to comply with any 

of them, the insurer after satisfying a third party claim 

can,, if it is so provided in the policy, claim for 

reimbursement from the insured. This is by virtue of 

proviso to s. 78 which reads: 

Mothing in this section shall be taken to 
render void any provision in a policy ... requiring the ... insured ... to repay to the 
insurer any sums which the latter may have 
become liable to pay under the policy ... and 
which have been applied to the satisfaction of 
the claims of third parties. 

the 

The right to a reimbursement is not a statutory right but 

a contracual one. In Gan Chwee Leong v New India 

Assurance Co. Ltd. 
60 

, the appellant had a third party 

policy with the respondent. After an accident, the 

appellant failed to notify the insurer as was required by 

the policy. Having settled a third party claim which 

arose out of the accident, the insurer sought 

reimbursement from the insured. This was allowed by the 

Magistrate. On appeal, the High Court held that in order 

to successfully rely on the proviso to s. 78, there must 

59. Whether an arbitration clause is within the scope of 
this provision has not been considered in Malaysia. 
According to the Court of Appeal in Jones v Birch 
Bros. [19331 2 KB 597, if such a clause has the Scott 
v Avery (10 ER 1121) addition which makes arbitration 
a condition precedent to the insurer's liability it 

would be caught by this restriction, but not 
otherwise. 

60. [19681 1 MLJ 196. 
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be evidence of an undertaking by the insured to reimburse 

the insurer in such a situation. As there was no such 

term in the contract, the insurer had no right to such 

reimbursement. 

The Federal Court in Lee Chau v Public Insurance Co. 

Ltd. 
_ 
61 

agreed with the above decision but stressed that 

even if a right to reimbursement is provided in the 

policy, it could only be enforced in respect of the 

insured's statutory liability towards a third party. If 

the insurer had made the payment to a third party on a 

voluntary basis and independently of any statutory 

obligation, they could not therefter enforce such a 

right. 

4.2 Ineffective Restrictions and Conditions by Virtue of 

S. 79 

Certain restrictions and conditions in the policy which 

relate to the vehicle itself, its user or the manner in 

which it is being used are made ineffective by s. 79 of 

the Ordinance. It does not matter whether such 

restrictions are termed conditions or warranties. 

When the ordinance was first introduced, the following 

61. [19691 2 MLJ 167. 

499 



restrictions were ineffective by virtue of s. 79 

(a) the age or physical or mental condition of the driver, 
(b) the condition of the vehicle, 
(c) the number of persons carried, 
(d) the weight or physical characteristics of the goods carried, 
(e) the times or the areas within which the 
vehi cle is used, 
(f) the horse power or the value of the 
vehi cle, 
(g) the carriage on the vehicle of any 
part iclar apparatus, and 
(h) the carriage on the vehicle of any 
part icular means of identification other than 
that required by the ordinance. 

Insurers were then free to include other restrictions and 

conditions which could be used to defeat third party 

claims such as the requirement of a valid driving licence 

or that the insured was not driving under the influence 

of intoxicating liquor. As the Motor insurers' Bureau had 

not been set up then, breach of such a condition could 

result in the third party not recovering anything from 

the insurer. In Cheong Bee v China Insurance Co. Ltd. 62 

the plaintiff, as a result of a road accident was awarded 

damages against one Rani who was insured with the 

defendant. The plaintiff's claim against the insurer was 

denied on the ground that at the time of the accident, 

Rani was driving unsupervised with an expired provisional 

licence, contrary to a clause in the policy. This 

62. [ 19741 1 MLJ 203. 
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contention was accepted by the learned judge on the 

ground that breach of such a condition was not within the 

scope of s. 79. 

As the purpose and policy behind compulsory third party 

insurance was clearly eroded by such cases, an amendment 

to the ordinance in 1967 63 
added the following to the 

list in s. 79: 

(i) the driver was at the time of the accident 
under the influence of a drug or an 
intoxicating liquor, 
(j) the driver was at the time of the accident 
not holding a licence to drive or not holding a 
licence to drive that particular vehicle, and 
(k) the vehicle was being used for a purpose 
other than that stated in the policy. 

One significant difference between s. 78 and s. 79 is that 

while under the former an insurer is only entitled to 

reimbursement if there is a contractual stipulation to 

that effect, under the latter there is a statutory right 

to reimbursement. 

4.3 other Restrictions and Conditions 

Apart from those that are ineffective by virtue of s. 78 

and s. 79, insurers are free to include any other 

63. Act 21 of 1976. With the setting up of the MIB, 

results like that in Cheong Bee will no longer arise 
as the injured would be compensated by the Bureau. 
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restrictions and conditions in a third party policy. Such 

conditions and restrictions are as effective against 

third parties as they are against the insured. 

In Ahmad Sandera Lela Putera and Anor. v Queensland 

N 64 Insurance Co. a motor cycle owned by one Poon Sam was 

insured against third party risks with the defendant. The 

policy specified that the authorised driver was the 

insured only, and excluded liability when the motor cycle 

was being driven by any other person. Whilst driven by 

another person, the motor cycle was involved in an 

accident resulting in injuries to the plaintiff. Having 

been awarded damages against the driver, the plainttiff 

sought to enforce it against the insurer. The insurer 

denied liability. In dismissing the plaintiff's action, 

Ajaib Singh J said: 
65 

[TIhe parties are absolutelýy free to decide on 
the terms and conditions that they wish to 
incorporate in the policy provided that those 
terms and conditions are not otherwise illegal 

or contrary to law. S. 79 ... contains a list of 
restrictions which can have no application on 
the scope of policies relating to third party 
risks, but a stipulation restricting the 
driving of a vehicle to the insured himself is 

not one of the matters listed therein. 

The above decision seems to be consistent with 

64. [ 19751 1 MLJ 269. 
65. Ibid. at p. 270. 

those in 
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the English cases. In Jones v Welsh Insurance Corp. 66 
f 

the plaintiff was injured in an accident which involved a 

car which was insured against third party risks with the 

defendant. It was a condition of the policy that the 

insurer would not be liable for any claim arising when 

the car was being used otherwise than in accordance with 

the description of use contained in the policy. The 

policy covered the use of the car for social, domestic 

and pleasure purposes only. At the time of the accident 

the car was being used by the insured's brother for his 

own business purpose. The plaintiff's attempt to enforce 

a judgement which he had obtained against the driver upon 

the insurer, failed. 

5.0 Duty of Insurer to Satisfy a Judgement Against the 

Insured 

According to s. 80 of the Road Traffic ordinance, once a 

third party has obtained a judgement against the insured, 

the insurer is under a statutory obligation to satisfy 

this judgement. This is so notwithstanding that the 

insurer may be entitled to avoid or cancel the policy or 

may have avoided or cancelled the policy. 

Before the liability of the insurer is complete, several 

conditions must first be satisfied. First there must have 

66. [1937] 4 All ER 149. See also Gray v Blackmore [1934] 
1 KB 95. 
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been a judgement against the insured. 

Assurance Co. Ltd. v 
_Simirah 

67 
the 

In New India 

respondent's husband 

was knocked down and killed by a car driven by one Chua. 

It was insured by one Chong against third party risks 

with the appellant. Having obtained a judgement against 

Chua, the respondent sought to enforce it against the 

appellant. There was evidence that prior to the accident 

Chong had sold the car to Chua. It was held by the 

Federal Court that as the judgement against Chua was not 

a judgement against the insured, it could not be enforced 

against the insurer. 

The second condition is that the judgement must be in 

respect of a liability which is required to be covered by 

compulsory insurance. Judgements in respect of property 

damage 68 
or in respect of liability to passengers 

69 for 

instance would not be included. 

The third condition is that the liability must in fact be 

covered by the terms of the policy or would be covered 

but for the fact that the insurer is entitled to avoid or 

67. [19661 2 MLJ 1. See also Roslan bin Abdullah v New 
Zealand Insurance Co. [19811 2 M-LJ 324 and Ahamd 
Sandera Lela Putera Op. cit. footnote 64. 

68. QBE Insurance Co. Ltd. v Thuraisingham Op. cit. 
footnote 53 and Pacific and Orient Insurance Co. Sdn. 

Bhd. v Lee Yin Song and Anor. [1983] 1 Malaysian CLJ 
91. 

69. Sinnadorai v New Zealand Insurance Co. Ltd. Op. cit. 
footnote 57. 
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cancel it or have done so. It considering this condition 

it has to be emphasised that breach of any conditions or 

restrictions which are ineffective by virtue of sections 

78 and 79 are to be iqnored. Breach of other conditions 

and restrictions however will effectively make the 

70 insurer immune to third party claims 

Apart from the three substantive conditions considered 

above there are two other technical requirements which 

must also be satisfied before an insurer can be made to 

satisfY a jdugement against the insured. These are that a 

certificate of insurance had been issued to the insured7l 

and that the insurer had notice of the proceedings by the 

72 
third party against the insured 

While the first seems clear, the second requi rement 

deserves further consideration. S. 80(2) of the Road 

Traffic ordinance provides that no sum shall be payable 

by an insurer under s. 80(l) unless before or within seven 

days after the commencement of the proceedings in which 

the judgement was given, the insurer had notice of the 

proceedings. It is not stated if it is the insured or the 

70. Halsbury's Laws of England Vol. 25,4th Ed., para. 
775. See also supra. pp. 497-501. 

71. Road Traffic Ordinance 1958, s. 80(2). 
72. s. 80(2)(a). 
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third party who must give that notice to the insurer. 

According to Abdul Razak J in Rohani bt. Muda v Mohamed 

Rahim and Anor.: 
73 

[T1he purpose of s. 80(2)(a) is to compel the 
insurance company as long as they know of an 
impending action to pay whenever judgement is 
entered against their insured. It is not 
concerned with ho w the judgement i s obtained or 
how they came to know... 
It is imperative therefore, on the part of the 
insurance company to seek their cl ients inst ead 
of waiting for th em, if that is n ecessary for 
the protection of their interest. 

With respect it seems doubtful whether the learned judge 

was correct in saying that the court was not concerned 

with how the insurer came to know of the proceedings. 

According to other cases a notice must be sufficiently 

detailed before it can amount to a notice of proceedings 

under s. 80(2)(a). 

In Wong Choo Yong v Safety Insurance Co. Ltd. 
74, 

the 

plaintiff brought an action against the insurer to 

enforce a judgement which they had obtained against one 

Chin, the insured. The insurer contended that they had no 

notice of the proceedings. The plaintiff adduced 

evidence that their solicitor had sent a letter to Chin, 

with a copy to the insurer, informing that legal 

proceedings would be taken in the High Court in Kuala 

73. [19791 1 MLJ 25 at p. 26. 
74. [ 19711 2 MLJ 260. 
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Trengganu and that the solicitor had been instructed by 

them to file legal proceedings if payment was not 

received within ten days. In holding that the solicitor's 

letter was a sufficient notice of proceedings, Ibrahim 

Manan J referred to the Privy Council decision in Ceylon 

Motor Insurance Association v Thambugala 
75 

where in 

considering a provision similar to s. 80(2)(a), the Privy 

Council said: 
76 

The notice, in setting out the name and address 
of the proposed plaintiff, the name of the 
owner and the number of the car which caused 
the injuries, the date of the accident and the 
sum being claimed as damages, was a sufficient 
notice of action ... 

A mere notice of claim does not amount to a notice of 

proceedings. In China Insurance Co. Ltd. v Ng Siak Yow 
77 

1 

the respondent was injured in an accident with a person 

who was insured with the appellant. The respondent's 

solicitor wrote a letter to the insured with a copy to 

the insurer which read: 'We are instructed to claim 

damages from you in respect of our client's injuries. 

Please let us know if liability was admitted. ' Having 

obtained a judgement against the insured, the respondent 

sought to enforce it against the insurer. The insurer 

contended that they were not liable as they had no 

75. [1953] 2 All ER 870. 
76. Ibid. at p. 873. 
77. (1963) 29 MLJ 244. 
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notice of proceedings. It was held that the letter was a 

mere notice of claim and not a notice of action under 

s. 80(2)(a). 

5.1 Avoidance of Third Party Policy for Non-Disclosure 

and/or Misrepresentation 

Like all other policies, a third party policy can be 

avoided for non-disclosure and/or misrepresentation. An 

insurer who has avoided a policy on either of these 

grounds can also avoid their liability towards a third 

78 
party provided two requirements are satisfied First, 

the insurer must have commenced an action to declare the 

policy void either before or within three months after 

the commencement of the proceedings in which judgement 

was obtained by the third party against the insured. 

Second, the insurer must give notice to the third party 

before or within seven days of the commencement of the 

said action specifying the non-disclosure upon which the 

insurer proposes to rely upon in avoiding liability. 

A third party who may be aggrieved by the declaration 

sought by the insurer is entitled to intervene in the 

action between the insurer and the insured and may even 

enter a defence to the action. If a judgement had been 

given, the third party can apply for an order to set 

78. Road Traffic ordinance 1958, s. 80(3). 
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aside the judgement and for leave to enter an appearance 
79 either in the name of the insured or in their own name 

6.0 Bankruptcy or Insolvency of the Insured 

Under the common law, the right of the insured to be 

indemnified under a policy of insurance is a personal 

right. The third party could not sue the insurer directly 

as there is no privity of contract between them. Thus if 

the insured was adjudicated a bankrupt, or in the case of 

a company, went into liquidationr any insurance moneys 

payable by the insurer to the insured would form part of 

the insured's general assets for distribution among all 
80 his creditors by the trustees 

In England, the Third Parties (Rights Against Insurers) 

Act 1930 81 
was introduced to deal with the injustices of 

the common law in this respect. Basically this Act 

confers upon third parties certain direct rights against 

third party insurers in the event of the insured becoming 

a bankrupt or being made insolvent. This Act applies to 

all third party insurance including compulsory third 

party motor insurance. 

79. The south British Insurance Co. Ltd. v Haii Ismail 
(1964) 30 MLJ 16. 

80. Re Harrington's Motor Co. [19281 Ch. 105. 
81.20 & 21 Geo. V, c. 25. 
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Even prior to the introduction of compulsory third party 

motor insurance in Malaysia, it was already held that the 

1930 Act of England being basically related to accident 

insurance which is a branch of mercantile law generally, 

was applicable. Hence even though third party insurance 

was not then compulsory, if there was such a policy, the 

provisions of that Act could be applied in Malaysia 82 
. 

With the introduction of compulsory third party 

insurance, provisions similar to those in the 1930 Act 

were incorporated in the Road Traffic ordinance. 

According to s. 81 of the ordinance, when an insured who 

is an individual makes a composition with his creditors, 

the rights of the insured against the insurer shall be 

transferred to and vest in the third party. The same 

applies when the insured being a company, is wound-up. If 

an order of bankruptcy is made against the estate of a 

deceased person, the deceased's rights against his 

insurer will be similarly transferred to the third party. 

It does not matter whether the liability towards the 

third party was incurred before or after the proceedings 

for bankruptcy or winding-up. 

82. King Lee Tee v Norwich Union Insurance Co. (1933) 2 

MLJ 187. 
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7.0 The Motor Insurers' Bureau (MIB) of West Malaysia 

The aim of ensuring compensation for victims of road 

accidents cannot be achieved merely by a system of 

compulsory third party insurance. This is because there 

are instances where the negligent driver in breach of the 

statutory requirement does not possess a third party 

policy or where the policy which he posesses does not 

cover the particular accident, inspite of the numerous 

protections in the Road Traffic ordinance 83 
. or where the 

negligent driver, and consequently his insurer, if any, 

cannot be traced. 

The need in Malaysia for the setting up of a body similar 

to the MIB of England was first highlighted by the 

Federal Court in New India Assurance Co. Ltd. v Simirah 

where Thompson LP sal : 
84 

The case ... is one of a class which is 
becoming frequent in the courts where an 
insurer resists claims made against him under 
s. 80(2) of the RTO on technical legal grounds 

And now this widow an 
children have to face the 
their husband, father and 
compensation for his loss 
a great burden of debt by 
these proceedings. 

d these three young 
future deprived of 
breadwinner without 

and indeed faced with 
reason of the cost of 

83. See supra. pp. 497 - 501. 
84. op. cit. footnote 67 at pp. 3 - 4. 
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Things like this should not happen in a civilised society. It may be legal justice, it is not social justice. 

In the United Kingdom insurance companies have 
recognised the existence on their part of some 
sort of social duty in the matter by setting up the Motor Insurers' Bureau which in cases like 
the present one, subject to the fulfilment of 
certain simple conditions by way of safeguard, 
pay compensation. The time has long passed when insurance companies in this country should follow this example and ... if they are not 
prepared to do so voluntarily, pressure should be put upon them by the government. 

in was perhaps in response to the above call that the MIB 

of West Malaysia was incorporated as a company under the 

Companies Act 1965 on 24 October 1967. The Memorandum and 

Articles of Association of the Bureau incorporated the 

terms of the agreements between the Minister of Transport 

and the Bureau and between the Bureau and the individual 

motor insurers which were signed on 12 December 1967 and 

15 January 1968 respectively. 

An insurer must be a member of the Bureau before it can 

carry out motor insurance business. The fund of the 

Bureau comes from a levy imposed on every such insurer. 

The agreement between the Minister of Transport and the 

MIB is basically similar to the first MIB agreement of 

England which was entered into in 1945. The provisions of 

the 2nd MIB agreement in England which makes it a legal 

liability of the Bureau to compensate victims of untraced 

drivers or of 'hit and run' accidents have not been 

incorporated in the Malaysian agreement. As such the 
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scope of the Bureau's legal liability is 
- rather 

restricted. It is only liable in respect of claims for 

death or bodily injury for which the driver is either 

uninsured or though insured, his insurer was able to 

avoid liability. The MIB is not legally liable to 

compensate the victims of untraced drivers although it 

normally considers such claims and frequently makes 

ex-gratia awards. The Bureau is also not liable to 

compensate victims of accidents caused by vehicles which 

are not legally required to be insured against third 

party risks, such as those belonging to the government. 

Finally, the Bureau is also not liable when the victim is 

the sole cause of the accident. 

Even in respect of liabilities covered by the agreement, 

the Bureau's liability will only arise if there is a 

judgement awarded against the uninsured driver in favour 

of the victim, his dependants or representatives. A 

written notice of such proceedings must also be given 

either to the insurer if there is one, or in other cases, 

directly to the Bureau. 

The MIB of England has been described as an 

extraordinarily anomalous institution which is partly in 

and partly outside the legal system85. This applies to 

85. Atiyah, PS, Accidents, Compensation and The Law, 3rd 

Ed., Weidenfeld and Nicholson, London 1982, pp. 288 - 
289. 
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the MIB of Malaysia too. The Bureau can raise all the 

usual defences that can be raised by an insurer in that 

position, such as that the loss was not one that was 

required to be compulsorily insured against or that the 

death or bodily injury was not caused by the accident or 

that a condition precedent has not been complied with. 

It is however with respect to the issue of privity of 

contract that the position of the Bureau seems to be 

outside the legal system. The Bureau's obligation arises 

not under a statutory provision but under an agreement 

with the Minister of Transport. By the doctrine of 

privity of contract, a third party, not being a party to 

that agreement, could not enforce it. In Malaysia, there 

are no reported cases yet which involves a suit against 

the MIB. In England, it is generally recognised that the 

86 
MIB will not raise the defence of privity of contract 

While the MIB of West Malaysia has to a certain extent 

provided victims of uninsured motorists with an avenue 

for claiming compensation, it's main weakness lies in the 

fact that it does not cover victims of untraced drivers. 

Although it cannot be denied that the Bureau has given 

86. Hardy v MIB [19641 2 QB 745. 
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compensation to victims of untraced drivers 87 
, ex-gratia 

payments is not a satisfactory system of compensation 

because it is totally discretionary. Even if as a rule 

all victims of untraced drivers are made such awards, 

there are no judicial rulings on the quantum of the 

awards. A second agreement should also extend the 

agreement to East Malaysia. The present agreement covers 

only West Malaysia. 

87. Between the years 1972 and 1984, the Bureau paid out 
(M)$6,977,979 to 3226 claims from victims of untraced 
drivers as compared to (M)$4,308,477 for 2730 claims 

of victims of uninsured drivers; Teo, CC, (Chairman, 

MIB of West Malaysia), 'Motor Insurers' Bureau', 

paper presented at Insurance Course for Journalists, 

Kuala Lumpur, 16 March 1985. 
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Chapter Thirteen 

Takaful: The Islamic System of Mutual Insurance in 

Malaysia 

1.0 Introduction 

Islam occupies a peculiar position in the Malaysian 

constitutional and legal framework. The Constitution 

which is the supreme law of the land 1 declares Islam to 

be the religion of the state 
2 but does not make the 

Shariah, ie. the principles of Islamic Law, the basic or 

even the guiding law of the land. In fact the definition 

of the word 'law' in the Constitution does not include 
3 the Shariah If there is a lacuna in the law, recourse 

is to be had to the relevant principles of the common law 

and rules of equity or in some cases to English statutes 
4 

of general application The only reference made to 

Islamic Law in the Constitution (or as used therein, 

Muslim Law) is vis-a-vis the distribution of legislative 

powers between the Parliament and the State Legislative 

Assemblies. Even so, this term is used only in the 

orthodox sense, ie. as being synonymous with the personal 

1. The Federal Constitution, Art. 4. 
2. Art. 3(l). 
3. According to Art-160 'Law' includes written laws, the 

common law to the extent applicable and customs and 
usages having the force of law, 

4. Civil Law Act 1956 (Revised 1972) s. 3 and s. 5. 
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laws of the Muslims, such as those relating to marriage, 
5 divorcer maintenance and succession 

This constitutional set-up reflects the fact that in 

recognising Islam as the religion of the state, the 

architects of the Malaysian constitution regarded Islam 

as just a religion and not as it is regarded by Muslims, 

as a complete and comprehensive way of life. Hence no 

inconsistency was seen in the fact that while Islam is 

made the religion of the state, the law of the land does 

not include Islamic Law. This watertight 

compartmentalisation between law and religion also 

enabled the state, whilst giving due recognition to Islam 

as a faith, to be simultaneously responsible for the 

development of a distinctly un-Islamic legal, economic 

and commercial framework within the country. 

In the light of the above factors, Islam has not, until 

recentlYr played any significant role in influencing the 

course of development of Malaysian law generally and 

Malaysian commercial law particularly. Commercial 

practices which transgress certain aspects of Islamic Law 

such as the western style, interest-based, systems of 

banking and insurance, pawn-broking, hire-purchase and 

some aspects of gaming are not only tolerated but are in 

5. The Federal Constitutionr The Ninth Schedule, List II. 
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fact regulated and licensed by the laws of the country 

The winds of change brought about by the universal 

resurgence of Islamic fundamentalism in the seventies 

resulted in the faltering of the Malaysian status quo. 

The 'new' Islam, like the Islam during the days of the 

Prophet and the Companions, is one which covers a 

nation's entire way of life including economics, 

politics, administration and law and justice. The 

Islamisation of the faith of the individual is required 

to be complemented with the Islamisation of his entire 

environment. Every aspect of life is required to be 

sifted through an Islamic sieve. Practices that are 

contrary to the teachings of Islam are required to be 

reorganised, restructured or even reformulated. In the 

economic and fiscal sector, the greatest challenge is the 

exorcism of the interest-based economy which had become 

so entrenched in the entire economic structure of the 

country. 

The two interest-oriented transactions that were the most 

widespread and hence were the target of the most bitter 

attacks were the western systems of banking and 

insurance. The first major response from the government 

6. Eg. the Pawnbrokers Act 1972, the Hire-Purchase Act 
1967 (Revised 1978) and the Moneylenders ordinance 
1951. 
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came with the introduction of an Islamic system of 

banking when the Islamic Banking Act 1983 was passed. 

This was followed a year later by the Takaful Act 1984 

which introduced the Islamic system of mutual insurance 

in the country. 

2.0 The Concept of Insurance in Islam 

2.1 An Outline of the Islamic Economic Philosophy 

The Islamic economic philosophy is neither exclusively 

capitalistic nor exclusively socialistic. While Islam 

recognises the right of the individual to accumulate 

wealth (subject to certain moral and social constraints), 

it also recognises the right of the state to redistribute 

wealth and is also totally opposed to the institution of 

interest. It is based on the close inter-relationship 

between two important aspects of life, the moral and 

spiritual aspect and the material aspect, which must be 

pursued harmoniously together. Just as Islam has no 

sympathy for the pious person whose religious pursuits 

leave him with no time to earn a living, Islam too does 

not allow one to sacrifice or compromise one's religious 

and moral obligations in one's worldly endeavours. 

The first fundamental characteristic of the Islamic 

economic philosophy is the concept of Tawhid or one's 
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7 relationship with God . Tawhid basically means an 
affirmation that Allah is the sole creator of the entire 
universe. It means that the laws of Allah must always be 
followed in pursuing all economic goals. It also implies 

the recognition of the concept of brotherhood of man, ie. 

the recognition of social justice and the right of the 
8 state to redistribute wealth It is also an affirmation 

of the belief that all wealth ultimately belongs to Allah 

and that individuals hold them only as trustees for 

fellow men. 

The other fundamental characteristic of the Islamic 

economic philosophy is the recognition of the right of 

the individual to accumulate wealth subject to two 

constraints, moral and social. on the moral level, 

transactions containing elements such as deceit, 

uncertainty, dishonesty, fraud, duress and gambling are 

all prohibited. on the social level, Islam regards the 

human dimension as of paramount importance in all 

economic activities. Transactions that allow or result 

in, the exploitation of certain members of the society by 

7. Siddiqi, MN, Muslim Economic Thinking: A Survey of 
Contemporary Literature, The Islamic Foundation, 
Leicester 1981, p. 5. 

8. It is for this reason that Zakat which is similar in 
concept to tithes, is one of the five pillars of 
Islam. Every Muslim is required to pay in the form of 
Zakat 2.5% of his accumulated we alth to t he Baitul- Mal 
or Islamic treasury annually to help the poor. 
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others such as the exploitation of the poor by the rich 

through the instrumentality of interest and all other 

forms of unjust enrichment are also prohibited. So are 

transactions that may result in conflict or discord among 

members of the society, such as gambling. 

Any institution of whatever origin, is acceptable to 

Islam provided it can fit against the backdrop of the 

Islamic economic philosophy as outlined above. 

2.2 Islam's objection to the Western Concept of 

Insurance 

The first Islamic regime to introduce the western concept 

of insurance within an Islamic jurisdiction was the 

ottoman Empire which introduced the western concept of 

marine insurance in its Maritime Code of 1863. This was 

followed in 1874 by the ottoman Law of Insurance which 

sanctioned other aspects of non-life insurance 9- 
The 

general view then was that only the western concept of 

life insurance was Haram, ie. unlawful and sinful in 

Islam. 

The general idea behind the western concept of insurance 

has never been, and is not, anathema to islam. A scheme 

Amin, SH, Islamic Law in the Contemporary 
_World, 

Royston, Glasgow 1985, pp. 71 - 84. 
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whereby the resources of the members of a particular 

group are pooled together in order to help and protect 
fellow members from hardship arising out of certain 

events, is in fact very much in tune with the Islamic 

concepts of brotherhood and mutual cooperation among 

fellow men. It is however the way in which the western 

system of insurance seeks to achieve this aim that is 

fraught with practices which transgress the teachings of 

Islam. Considered below are the reasons which are 

commonly given by Muslim jurists and scholars as to why 

the western concept of insurance as practiced today is 

objectionable to Islam 

2.2.1 Ri ba 

The most fundamental objection to the western concept of 

insurance is that it has the element of Riba. Literally 

the quranic term Al-Riba means an increase in or an 
10 

addition to something There are however wide 

differences in perception as to its real meaning and it 

has frequently been used to be synonymous with a variety 

11 
of economic concepts 

10. Rahman, A. Economic Doctrines of Islam Vol. IV: 

Banking and Insurance, The Muslim Schools Trust, 

London 1979, p. 112. 
11. But see Rahman, F. 'Riba and Interest' (1964) 3 

Islamic Studies, 1, 'any attempt to translate the 

Quranic term Riba in any language is not only futile 

but is also the source of much confused thinking on 

the subject'. 
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Basicall/y Riba means an increase in the principal sum of 
any transaction of a loan. Islam permits only 
interest-free loans (Qard-e-Hasan) although service 

charges on such loans are permitted. Transactions which 
involve physical capital as opposed to money capital, 

such as the sale, hire or leasing of goods, do not amount 

to Riba. 

Islam's strong objection to Riba can be seen in the fact 

there are numerous injunctions in the Quran relating to 

it. While the earlier verses merely condemn Riba 12 
the 

13 latter ones prohibit it altogether It was said that 

the Prophet cursed not only those who accepted and paid 

Riba but also those who acted as witnesses to such 
14 transactions . While the Quran itself gives no specific 

justifications for prohibiting Riba, Muslim jurists are 

agreed this is because Riba being a source of social, 

economic and moral evil, contradicts the Islamic concept 
15 

of brotherhood of man 

12. According to the Verse of the Romans (XXX: 39). 'That 
which ye give in usury in order that it may increase 
on (other) people's property hath no increase with 
Allah; but that which you give in charity, seeking 
Allah's countenance, hath increase manifold'. 
Pickthall, M, The Meaning of the Glorious Quranr Text 
and Explanatory Translation, Idratul Quran Wal Uloomi 
Islamia, London 1935. 

13. According to the Verse of the Family of Imran 
(III: 130)r '0 ye who believe! Devour not usury, 
doubling and quadrupling (the sum lent). observe your 
duty to Allah, that ye may be successful'. Ibid. 

14. op. cit. footnote 9. 
15. For a summary of some of these views, see Siddiqi, 

op. cit. footnote 7, pp. 63 - 66. 
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Socially, Riba is diametrically opposed to Islam's idea 

of social justice. It provides those with capital with a 

means of exploiting those in need of capital, thus 

resulting in strained relationships and unnecessary 

friction within the society. It also allows those with 

capital to freely decide how and where to invest the 

capital, for selfish ends. 

Economically, it is said that Riba retards growth, 

stifles entrepreneurship and results in high inflation. 

It enables those with capital to multiply their wealth 

without the investment of labour or skill, which is 

objectionable to Islam. Riba also raises the cost of 

loans and this cost is ultimately passed on to the 

consumers. This reduces the amount of capital which is 

available for real investment. 

Morally, Riba is objectionable because it is in effect a 

devic-e used by the wealthy to unjustly and inequitably 

accumulate more wealth by siphoning it from those most in 

need of capital. This is un-Islamic as Islam makes it the 

religious and moral duty of every individual to help the 

poorer and less able members of the society. 

In determining the extent to which Riba pervades the 

western system of insurance, a distinction must be drawn 

between life and non-life insurance. While Riba is 

inherent in life policies, its presence in non-life 
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policies is purely incidental. In life insurance the 
insurer undertakes to pay to the insured or his nominees 
a sum of money either on the insured's death or on the 

maturity of the policy. This sum is always in excess of 
the total amount of premiums paid by the insured, 

irrespective of when the insured event takes place. 
Sometimes bonuses and dividends are also paid to the 

insured at regular intervals. Any sum of money which the 

insured receives which is in excess of the amount of 

premiums that he has paid is Riba. This is because the 

premium which the insured pays is regarded as a loan 

given by him to the insurer and the policy moneys is the 

repayment by the insurer of that loan. Repayment in 

excess of the amount of the loan together with the 

permissable service charges is Riba. 

Non-life insurance however is generally based on a yearly 

contract and no repayment is in fact guaranteed on the 

premium that is paid by the insured. If the insured event 

does not take place the insured loses his premium, if it 

does, the premium may sometimes cost more than the claim 

because of the principle of indemnity. However it is the 

way in which non-life companies, like life companiesf 

invest the premiums that they have received, in fixed 

interest-earning investments that taint even non-life 

insurance with Riba. By knowing that insurance companies 

invest their money in Riba-related transactionsf 

policyholders become accomplices of the insurer in 
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participating in Riba-related activities. If non-life 

insurers invest their funds only in Riba-free 

investments, non-life insurance is acceptable in Islam. 

It is because Riba affects life and non-life insurances 

differently that while there seems to be a unanimous view 

even since the days of the Ottoman Empire that life 

insurance is Haram, there is less unanimity on whether 

non-life insurance is equally Haram on the grounds of 

Riba. 

2.2.2 Garar 

Islam also prohibits transactions containing the element 

of Garar. Literally Garar means risk, hazard or peril. In 

the context of commercial transactions, Garar refers to 

the unknown or uncertain factors in such transactions. 

Islam prohibits a party from taking a risk by entering 

into a contract without sufficient knowledge of the facts 

16 
or without knowing exactly what the outcome will be 

This can arise when the contract itself is shrouded with 

doubt, uncertainty or indeterminacy. The other way by 

which Garar can arise is when the nature of the contract 

itself gives rise to the possibility of fraud or deceit 

by one of the parties, such as when its terms are vague 

or uncer ain. 

16.2]2. Cit. footnote 
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An insurance contract clearly has the first type of Garar 

as neither the insurer not the insured knows the precise 

nature and extent of their rights and obligations until 

after the occurrence of the insured event. It has also 

been said that there is also Garar of the second type in 

a contract of insurance as in most cases the insured when 

entering into such contracts are unsure, if not totally 

ignorant of their terms. Most do not read the policy 

while among those who do read, many do not understand its 

17 
contents 

The contention that there is Garar of the second type in 

a contract of insurance is, it is submitted, erroneous. 

Although there is a risk of such fraud or deceit, it is 

not one that is intrinsically linked to the very nature 

of the contract. Fraud and deceit will vitiate all 

contracts, including a contract of insurance. If people 

can be deceived or defrauded through the instrumentality 

of insurance contracts, it is not because such is 

tolerated by insurance but because of a combination of 

other external factors, such as the lack of consumer 

awareness, the lack of control over intermediaries and 

the types of forms and policies used and perhaps also 

because of the generally low level of literacy within a 

particular society. As these factors are external to 

17. Rahaman, Fr Op. cit. footnote 11. 
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and independent of, the contract of insurance itself, 

they should not be taken into account in assessing the 

status of modern day insurance in Islam. 

2.2.3 Juhala 

While one aspect of Garar refers to risk arising out of 

doubt, uncertainty and indeterminacy, uncertainty per se 

or Juhala in transactions is also prohibited in Islam. 

The line of distinction between the two is the very fine 

one of uncertainty resulting in risks and uncertainty 

generally. 

In relation to contracts, Juhala demands that that all 

the particulars pertaining to the contract must be known 

to the parties at the time of the contract, otherwise the 

contract is not valid. In a contract of life insurance 

it is assumed that the policy continues and the parties 

remain bound by contract until the occurrence of the 

insured event. The insured does not know for how long he 

will be paying the premiums or what its total amount will 

be. Similarly, as the policy moneys when due is paid 

together with dividends or bonuses, neither the insured 

nor the insurer knows the exact amount that will be paid 

on the occurrence of the insured event. 

Juhala is also present in a contract of non-life 

insurance. Although most non-life policies involve yearly 

contracts and so the insured knows the amount of premium 
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that he has to pay for the year, he does not know how 

much, if at all, the insurer will pay him within this 

period as this depends on whether the insured event takes 

place and the extent of his loss. 

2.2.4 Maisir 

Closely related to and justified by, Islam's wider 

prohibition against unearned gains, is the prohibition of 

all transactions containing the element of Maisir. Maisir 

though similar to, is far wider than, the concepts of 

gambling, gaming and wagering. Generally it means to 

court unnecessary risk by entering into a transaction 

with the hope of gain as well as the fear of loss 18 
or 

19 
undertaking a risk in the spirit of speculation 

Insurance is said to contain the element of Maisir 

whenever the sum paid out by the insurer exceeds what the 

insured has paid in premiums. In life insurance this may 

be because the death occurs during the earlier part of 

the contract or because the policy moneys is paid 

together with bonuses and dividends. In non-life 

insurance if the insured event occurs and results in a 

10 c4 4 AA 4 -, c 4 NT M TncziirAnrP Tn An TSlamic EConomy, The 
-L 00 -L UU -L V-j LI Ll L'I 

Islamic Foundation, London 1985, P-34. 
19. Amin, SH, Op. cit. footnote 9. 
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huge loss, the insured will also recover more than what 

he has paid in premiums. On the other hand if the insured 

event does not take place, the insured gets nothing 

tangible in return for his premiums. 

An attempt has been made to dissociate insurance from the 

element of Maisir by distinguishing between pure and 

speculative risks. It is said that while insurance 

involve protection from risks which are existing and 

necessary, gambling and wagering involve the creation of 
20 

new and unnecessary or speculative risks While this 

distinction clearly makes the western concept of 

insurance different and distinguishable from, the western 

concepts of gambling and wagering, it cannot be used to 

deny the existence of Maisir in insurance as Maisir is 

not synonymous with either gambling or wagering. The 

concept of Maisir does not distinguish between pure and 

speculative risks. Furthermore the element of insurable 

interest which is used to justify the distinction between 

insurance and wagers is alien to Islam and should not 

therefore be used to support the contention that there is 

no Maisir in insurance contracts. 

20. op. cit. footnAe 11 at pp. 37 - 30. 
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2.2.5 Violation of the Islamic Laws of Inheritance 

Some Muslim jurists 21 
also regard life insurance as 

contrary to Islam because the freedom given to the 

insured to nominate anyone as a beneficiary to his policy 

is a violation of the Islamic laws of inheritance which 

has clear and rigid rules as to how and in what 

proportions the estate of a deceased person should be 

distributed. This is however perhaps the weakest 

justification for rejecting life insurance and 

understandably is disregarded by most jurists 22 
. 

The nomination of a beneficiary in a contract of life 

insurance is not a right conferred by the law of 

insurance. Nor is it a necessary requirement for the 

validity of such policies. Rather, nomination is a right 

conferred by the contract between the insurer and the 

insured and can therefore be easily removed or modified 

without affecting the validity of the contract of life 

23 insurance itself 

21. See eg. the views of some of these jurists as quoted 
by Samiullah, M. in 'Prohibition of Riba (Interest) 
and Insurance in the Light of Islam', (1982) 2 
Islamic Studies, 53. 

22. The Report on the Setting-up of the Takaful Scheme 
in Malaysia too does not mention this objection. 
Infra. p. 537. 

23. This problem which affects not just insurance but all 
transactions involving nomina , 

tions has been partly 
tackled in Malaysia, see Chapter Ten - Assignment and 
Trusts. 
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2.2.6 Contravention of the 
_Islamic 

Conception of 
Pre-Destination (Qadar) 

Orthodox and fundamentalist jurists view the general idea 

of risk coverage behind the western concept of insurance 

as being contrary to the concept of Qadar or 

pre-destination as it limits the dimension of fate and 

providence 
24 

. This is because it is a fundamental 

principle in Islam that the ultimate destiny of man 

including his life and his wordly possessions, is in the 

hands of Allah. 

This objection however reflects a failure to appreciate 

the real function of insurance. Insurance does not and 

cannot prevent pre-destined events from taking place. All 

it seeks to do is to reduce the pain and suffering which 

result from the occurrence of such events by spreading 

the loss to other members of the society. This is in fact 

in line with the Islamic idea of the brotherhood of man. 

2.2.7 Islam's objection to Forfeiture of Premiums 

The general law of insurance allows for the return of 

premium to the insured in circumstances where the insurer 

has not run any risk under the policy. Insurers however 

frequently include in the contract a clause which allows 

24. Amin, SH, OP. cit. footnote 9. 
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them to forfeit the premiums that have been paidf in 

certain circumstances. In non-life policies, the insurer 

often reserves such a right where the policy is avoided 
for non-disclosure or breach of warranty by the insured. 

There can also be such a right in life policies although 

a life policy which has been in existence for a certain 

period of time has various safeguards against the 
25 forfeitute of such premiums 

The forfeiture, either wholly or in part, of the premium 

by the insurer, is contrary to Islam as Islam regards the 

premium either as money given as a loan, in the form of 

an investment or in trust by the insured to the insurer. 

In none of these cases does Islam allow the forfeiture of 

the capital. 

2.3 The Concept of Mutual Insurance in Islam - Takaful 

The Islamic answer to the western concept of insurance is 

Takaful. Literally Takaful means mutual guarantee and so 

mutuality and cooperation are in fact the main features 

of this scheme. The Takaful Act 1984 of Malaysia defines 

it as a scheme based on brotherhood, solidarity and 

mutual assitance which provides for mutual financial aid 

and assistance to the participants in case of need, 

25. See Chapter Six - Premiums. 
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whereby the participants mutuaily agree to contribute for 
26 that purpose 

Being specifically designed to fit into the religious and 

economic paradigm of Islam, this scheme upholds the 

concept of Tawhid and gives priority to Islamic 

religious, moral and social values. In serving the 

purpose served by western insurance it also seeks to 

eliminate un-Islamic elements like interests, risks, 

uncertainty, gambling and forfeiture. 

The Takaful scheme is characterised by three aspects of 

mutuality, namely mutual help, mutual responsibility and 

mutual protection from losses 27. 
The 'insurance' that is 

provided is not dispensed by one party (the insurer) to 

another (the insured). The person seeking protection 

participates in a scheme of cooperation with other 

participants to mutually insure one another. The company 

that runs the scheme is not the insurer but is merely an 

institution which provides the entrepreneurial and 

administrative skills required to bring the participants 

together, to collect and invest the contributions and to 

process the claims. 

26. Takaful Act 1984, s. 2. 
27. Rer)ort of the Committee 

Islamic Insurance Compa 
1984, p. 15. 

on the Setting-up of an 
in Malaysia, Kuala Lumpur 
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A scheme whereby the members of a group agree to 

guarantee jointly that should one of them suffers a loss, 

he would be compensated by money collected from all the 

members, is in fact neither a new nor a unique one. A 

similar form of insurance is provided in the area of 

marine insurance by the Protection and Indemnity Clubs (P 

&I Clubs) which have been in existence since the middle 
28 

of the last century These are associations of 

shipowners which provide fellow shipowners insurance 

against liabilities which are not normally insured with 

hull underwriters, such as liability to crew members and 

to passengers, and against other risks excluded by the 

hull policy. Although not in itself an insurance company, 

the Medical Defence Union of England also provides its 

29 
members with similar services 

There are however two crucial differences between the 

system of mutual insurance as practised by the P&I 

Clubs and that provided by the Takaful scheme. Firstly, 

the P&I Clubs, like other insurers, invest their funds 

in interest-earning investments which is contrary to 

28. Coghlin, TG, 'Protection and Indemnity Clubs', (1984) 

LMCLQ 403. 
29. Medical Defence Union Ltd. v Dej2artment of Trade 

[19791 2 All ER 422. For an outline of the services 
provided by the Union, see p. 423, per Megarry VC. 
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Islam's prohibition against Riba 30. 
Secondly, these Clubs 

reinsure their risks with commercial reinsurers whose 

activities are conducted in accordance with the western 

concept of insurance. Under the Takaful scheme the funds 

collected from the participants are not invested in 

interest-earning entreprises but in profit and loss 

sharing ventures, based on the Islamic concept of 

mudharabah. The profits from such investments are shared 

between the participants and the Takaful company in 

accordance with a pre-agreed ratio. Reinsurance 

facilities are also required to be arranged only with 
31 Takaful reinsurers 

3.0 The Takaful Scheme in Malaysia 

3.1 Its origins 

The need in Malaysia for a scheme of insurance which is 

in line with Islamic teachings was officially affirmed 

when the Fatwa Committee declared in 1972 that the 

------------------- 

30. Haberý)Cck, A, 'Insurance under Saudi Arabian Law', 
[1986) LMCLQ 246. ' 

31. This posed a problem when the first Takaful schemes 
were set up in other Muslim countries as there were 
no Takaful reinsurers then and the Takaful companies 
had, on the grounds of necessity, to re-insure with 
commercial insurers. This problem has however been 
solved with the setting-up of the first Islamic 
Reinsurance company in Jeddah in 1986; 'Islamic 
Insurance and Re-Insurance - The Basis', (1986) 5 
Arabia 72. 

536 



western concept of life insurance as practised in 

Malaysia was unlawful in Islam as it contained the 
32 elements of Riba, Garar, and Maisir In 1982 the 

government set up a committee to study the implementation 

of the Islamic system of insurance in Malaysia. A report 

submitted by this Committee in 1984 recommended the 

introduction of the Takaful scheme of insurance. The 

Committee also included in its report a draft proposal 

for the Takaful Bill 1984 which provided for the 

setting-up, control and regulation of Takaful businesses 

and other related matters. The Bill was passed, with 

minor changes, by the Parliament in late 1984, thus 

paving the way for the introduction of the Takaful Scheme 

in Malaysia. 

3.2 Its Operation 

The Takaful Act 1984 divides the Takaful business into 

the Family Solidarity Business or Family Takaful and the 

33 General Takaful Business . The former is defined as 

Takaful for the benefit of the individual and his family 

while the latter is defined as all Takaful business which 
34 is not Family Solidarity Business In the context of 

32. Report of Committee, 
' 
Op. cit. footnote 27 at p. l. 

33. Takaful Act 1984, s. 3. 
34. s. 3(a)(i) and (ii) 
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ordinary insurance the Family Takaful and the General 

Takaful can be compared with life and non-life insurances 

repectively. 

Although the Takaful Act introduces a new scheme which is 

supposed to comply with Islamic principles, the Takaful 

Act itself has few provisions on how the scheme should be 

run, except that it must be in accordance with the 

Shariah. The general operation of the scheme is a matter 

of practice and it was recommended that the practices of 

existing insurers, for as long as they comply with the 

Shariah, ought to be followed. 

3.2.1 The Family Takaful 

The aims of -the Family Takaful are threefold 
35 

; to 

encourage participants to save regularly, to invest the 

participants' money in ways which are unobjectionable to 

Islam and to provide protection in the form of Takaful 

benefits to the heirs of the participants who die before 

the maturity of their plans. 

In its operation the Family Takaful is similar to 

endowment policies. All Family Takaful plans must be for 

a fixed period but they do not carry a fixed sum assured. 

35. Report of Committee, Op. cit. footnote 27 at p. 33. 
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The amount of benefits that a participant will receive 

depends on the maturity period, the amount of 

contributions that he has agreed to make and the profits, 

if any, earned from the investment of his contributions. 

At present the Takaful Company of Malaysia offers a 

participant three maturity periods to choose from; ten, 

fifteen and twenty years. A participant is free to choose 

any of these maturity periods provided that his plan must 

mature by the time he is sixty years old. 

The participant also decides on the size of his annual 

contribution subject to the qualification that it must 

not be below the minimum amount set by the company at 

that time. He also decides at what intervals and in what 

manner his contributions will be paid. The money paid by 

the participant goes into two different accounts, the 

Participants' Account (PA) and the Participants' Special 

Account (PSA). The PA. into which the larger proportion 

of the participant's money is paid, is a form of savings 

and investment account. Money paid into the PSA is paid 

by the participants with the intention or in the spirit 

of Tabarrul, ie. making a charitable donation to help 

fellow participants in times of hardship. Perhaps a legal 

concept that can be compared to the PSA and the spirit of 

Tabarruiis that of charitable trusts, with the Takaful 

operator as the trustee and the relief of hardship caused 
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to the members of a participant's family upon his death, 

as its object. The charitable nature of the money paid 

into the PSA is made known to and consented by, the 

participants when they enter into the Takaful contract. 

The actual proportion of each participant's contribution 

to this account is determined by the company based on the 

amount of payments it makes from that fund to the 

families of participants who die before the maturity of 

their plans. 

Money from both the accounts are invested by the company 

on a profit and loss sharing basis in enterprises which 

are not contrary to Islam either in 

in the nature of their businesses. 

the investment of the PA funds are 

company and the participants in 

Profits generated by the investment 

to beef up the fund. 

their operations or 

Profits generated by 

shared between the 

a pre-agreed ratio. 

of PSA funds are used 

The contract between the participant and the Takaful 

company is based on the Islamic principle of Mudharabah 

or profit and loss sharing. The strict application of 

this principle requires the participants to share not 

only in the profits of the company but also in its 

losses, if any. The Report of the Committee36 however 

36. ibid. at pp-35 - 36. 
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recommended that any loss should be borne by the company 

alone as part of its operating costs, to be paid from the 

following year's profits. This departure from the strict 

principle of Mudharabah was thought to be necessary 

because the pros? ect, however minimal, of losing all or 

part of their investments might deter people from 

participating in this scheme. 

Takaful benefits are paid to the participant if they 

survive until the maturity of their plans. if a 

participant dies before his plan has matured, the Takaful 

benefit is to be paid to a proper claimant, without the 

need for the production of any probate or letters of 
37 

administration .A proper claimant is one who claims to 

be entitled to the benefits as executor of the deceased 

or one who claims to be entitled to such sum under the 

38 
relevant law 

A participant whose plan has matured is paid all the 

money in his PA at the time the plan matures. This 

includes all his contributions in that account and all 

his share of the profits from the investment of the PA 

fund. Apart from that he is also entitled to a share of 

37. Takaful Act 1984, s. 65(l). 
38. s. 65(4). The Use of the phrases 'proper claimant' and 

'under the relevant law' serve to underline the fact 
that while Takaful is an Islamic scheme of insurance, 
its participation is not restricted to Muslims. 
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the surplus, if any, in the PA funds, as determined 

periodically. 

If a participant dies before the maturity of his plan, 
the amount of benefits that will be paid to the claimant 

will not substantially differ from that which the 

participant would get if he had lived until the maturity 

of his plan. All the money that is in the participant's 

PA at the time of his death will be paid to the claimant. 

This includes all his contributions until the time of his 

death and all the profits that his contributions has 

earned over the same period. This amount however will 

inevitably be less than the amount which the participant 

had expected to get if he had survived until the maturity 

of his plan. The actual difference in fact depends upon 

how far the participant was from the maturity of his plan 

at the time of his death. This difference is paid for by 

the company from the PSA fund. Through the 

instrumentality of the PSA therefore, a participant in 

the Family Takaful is able to determine the amount 

(subject only to variations in profits) that either he or 

his heirs would get as Takaful benefits. 

If a participant decides to withdraw from the scheme 

before the maturity of his plan, then he is returned all 

the money in his PA and the profits which that money has 

earned so far. His contributions to the PSA being a form 

of donation which he has agreed to make, is not returned. 
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3.2.2 The General Takaful 

The General Takaful is a scheme which provides its 

participants with protection against losses arising out 

of personal accidents and loss or destruction of 

property. At present the Takaful Company of Malaysia 

provides General Takaful schemes for motor vehicles, fire 

and theft and accidents. 

A participant in this scheme also enters into a 

Mudharabah contract with the company. The contract 

stipulates the amount which the participant has to 

contribute under the plan. Like the amount of premium in 

general insurance, this amount is determined by the 

company which takes into account factors such as the 

value of the property and the risk involved. 

All contributions are paid into the General Takaful fund. 

Part of this fund is used to cover the expenses of the 

scheme. The remainder is invested by the company in the 

same way and subject to the same restrictions as the 

investment of the funds from the Family Takaful. Profits 

from such investments are returned to the fund. If at the 

end of the financial year, there is a surplus, it is 

shared between the company and the participants who have 

not made any claims under their respective plans. This 

provides a form of incentive to the participants along 

the lines provided by the No Claims Bonus in motor 

insurance. 
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3.3 Some Legal Issues Relating to the Takaful Scheme 

3.3.1 The Takaful Act 1984 

The Takaful Act 1984 was intended to be only a regulatory 

piece of legislation and not as a statutory source of the 

substantive law relating to an Islamic scheme of mutual 

insurance. It was recommended that the Takaful operators 

should be regulated in the same way as commercial 
39 insurers However as the Takaful business had to be 

operated along Islamic lines, it was felt that it was 

inappropriate to extend the Insurance Act 1963 to cover 

such operators. It was for this reason that the Takaful 

Act 1984 was passed. The Act not only enables the 

government to regulate and control Takaful operators like 

all other insurers but also to ensure that the operation 

of the scheme does not depart from the teachings of 

40 
Islam 

In the light of the above, it seems ironic that the 

Takaful Act in fact basically follows the Insurance Act 

1963, with additions and modifications being made only to 

accomodate the necessary changes. A mere cursory look at 

39. Report of Committee, Op. cit. footnote 27 at p. 29. 

40. Ibid. 
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the 1984 Act will not tell that it in fact introduces a 

new scheme of insurance which differs from the existing 

one in terms of its operation, applicable laws as well as 

the underlying philosophies. The introduction of a new 

scheme of insurance to a society which is used to an 

entirely different concept of insurance is indeed a 

daunting task. This task however cannot be made any 

simpler by trying to present the new scheme in an 

existing mould. The use of the Insurance Act 1963 as the 

foundation upon which the Takaful Act was built has in 

fact resulted in numerous inconsistencies and 

incongruities. 

The application of the principles of Islamic law in the 

operation of the scheme is only implied in a few 

provisions of the Takaful Act. As such even the scope and 

application of those principles is unclear. A Takaful 

business is defined as business of Takaful whose aims and 

operations do not involve elements opposed by the 

41 Shariah . In relation to the registration of Takaful 

businesses, the Act provides that the Director-General of 

Takaful shall refuse to register an applicant unless he 

is satisfied inter alia, that the aim and operation of 

the proposed Takaful business will not involve any 

41. Takaful Act 1984, s. 2. 
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element which is 'not approved by Shariahl 42. 
The Act 

does not define Shariah nor does it explain what is meant 

by elements 'approved' or 'not approved' by the Shariah. 

This is a serious omission as 'approved by Shariahl may 

have a meaning far wider than 'being permitted in Islam'. 

This is because in Islam, apart from elements which are 

strictly prohibited (Haram), there are also elements 

which are merely discouraged or frowned upon (Makruh) and 

those that are greatly encouraged (Sunat). While the 

presence of elements which are Haram will clearly not be 

approved by the Shariah, it is not clear whether the 

presence Makruh elements will be approved or disapproved 

by the Shariah. 

3.3.2 The Substantive Law Applicable to the Takaful 

Scheme 

The Takaful Act does not state what is to be done if 

there is a lacuna in the law. The Insurance Act 1963 too 

does not have such a provision but this is because such a 

situation is provided for by s. 5 of the Civil Law Act 

1956. The Takaful Act does not mention or make any 

reference to Islamic law as a source of substantive law 

beyond the phrases elements 'approved' or 'not approved' 

by the Shariah. If for instance a problem arises relating 

to which there is no definitive pronouncement from 

42. s. 8(5)(a). 
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the basic sources, ie. the Quran and Traditions of the 
Prophet, should reference be made to the law as applied 
in other Muslim countries or to the opinions of muslims 
jurists? 

The above problem is further aggravated by the fact that 

the Takaful Act has not merely borrowed the regulatory 

provisions of the Insurance Act 1963 but also those 

relating to the substantive law of insurance. 

3.3.3 The Takaful Contract 

The Takaful contract is a contract based on the Islamic 

concept of Mudharabah between the Takaful company as the 

entrepreneur (Al-Mudharib) and the participant as the 

provider of capital (Sahibul-Mal). In consideration for 

his participation in the scheme, the latter agrees to 

provide the former with the capital in the form of 

Takaful contributions. The enterpreneur in return agrees 

to provide the participant with a scheme for investment 

and protection. 

The contract clearly spells out the rights and 

obligations of both parties, such as the way in which the 

contributions will be used and the ratio in which the 

profits, if any, will be shared. The Family Takaful 

contract also clearly spells out what proportions of the 

participant's contribution will be paid into the PSA and 

547 



. 

the PA respectively. It also declares that the proportion 

that is paid into the former is a donation made by the 

participant to help fellow participants. Thus everything 

there is to know about the contract is made known to the 

participant in the contract itself. 

The Takaful Act provides that a person under 18 years 

shall not have the capacity to enter into a Takaful 
43 

contract . This differs from the Insurance Act 1963 

which provides that a person above ten years of age can 

enter into a contract of insurance provided that if he is 

below sixteen, he must have the written consent of his 

44 
parents or guardian . Under the Age of Majority Act 

1971 45 
,a person attains the age of majority on his 

eighteenth birthday, but this is not the age of majority 

in Islam. In Islam a person's legal capacity depends, 

inter alia, on whether he is Baligh or of age and there 

is no definite age for this. Rather it is determined by 

physical indications or by the declaration of the youth 

in question or failing theser by his reaching the age of 

fifteen years 
46 

. 

Admittedly, problems may arise if no specific age of 

43. Takaful Act 1984, s. 64- 
44. See Chapter Two - Contractual Formalities. 
45. s. 2- 
46. Schachtr Jr An Introduction to Islamic Law, oxford 

University Press, London 1964, p. 124. 
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majority is stipulated and the subjective test of Baligh 

is used. This scheme is not meant exclusively for Muslims 

and such a test cannot be applied to others. Even amongst 

muslimsf the determination of Baligh may give rise to 

problems. Hence while the departure from the strict 

Islamic concept of majority is understandable, it is 

unclear why in this of all respects, the Takaful Act 

differs from the Insurance Act. 

In Islam as under the common law, a person continues to 

have the capacity to enter into a legal relationship for 

as long as he remains sane and fully responsible for his 

actions. Rightly therefore, the Takaful Act does not 

provide any maximum age for a participant to enter into a 

Takaful contract. In practice however, the Takaful 

Company of Malaysia requires participants in the Family 

Takaful to be between the ages of 18 and 50 years at the 

time they enter into the contract. Thus while legally one 

who is above 50 years of age has the capacity to enter 

into any contract, he cannot in fact enter into a Family 

Takaful contract. 

3.3.4 Insurable Interest 

The Takaful Act does not require the element of insurable 

interest in Family Takaful as the very nature of the 

scheme makes this element irrelevant. A participant 

participates in the Family Takaful only for the benefit 

of himself and his family. He cannot do so for the 
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purpose of benefitting, or on behalf of, a third party. 

As the participant himself is both the insured and the 

policyholder, the absence of the requirement of insurable 

interest does not and cannot, result in wagers- or give 

rise to the temptation to destroy lives. 

The Takaful Act is also silent as to the requirement of 

insurable interest in General Takaful. The Report of the 

Committee however recommended that such a requirement be 

introduced by the company as a condition for 

participation and that in the absence of such an 

interest a General Takaful contract ought to be regarded 

as void. The Report defines insurable interest as a 

financial interest in the subject matter of the General 

47 Takaful contract The Report justifies this 

recommendation by saying that whilst not transgressing 

the teachings of Islam, the requirement of insurable 

interest will in fact ensure that justice is done by 

ensuring that adequate compensation is paid to the 

48 
claimants 

The recommendations of the Committee aside, it is 

submitted that some form of interest must also be shown 

in a General Takaful contract to prevent it from being a 

47. Report of Committee, Op. cit footnote 27 at p. 38. 
48. Ibid. 
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wager. As the provision of the Contracts Act 1950 

relating to wagers is not in conflict with the Takaful 

Act, it is clearly applicable to Takaful contracts. Thus 

even in the absence of a specific requirement of 
insurable interest in the Takaful Act itself, a 

participant in the General Takaful scheme must show 

sufficient interest in the subject matter to prevent it 

from being void as a wagering contract. 

While interest that is sufficient to comply with the 

Contracts Act must be shown at the inception of the 

contract, the insurable interest which according to the 

Committee is necessary to ensure adequate compensation, 

must be shown at the time of the loss because it is only 

by showing interest at the time of the loss that fairness 

and justice in paying compensation can be ensured. 

3.3.5 Non-Disclosure, Misrepresentation and Fraud 

The Committee in its Report recommended that the 

requirement of truth, sincerity and honesty be imposed as 

a condition in all Takaful contracts as these are 

elements which are demanded by Islam in all transactions. 

The Committee further recommended that it be made the 

duty of every participant in General Takaful to give 

correct and honest information relating to the subject 
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49 matter for which the Takaful protection is sought The 

Report did not make any reference to terms which are more 

familiar in Insurance law like non-disclosure or utmost 

good faith. It is not clear whether in referring to the 

elements of truth, sincerity and honesty the Committee 

was trying to explain and paraphrase the doctrine of 

utmost good faith or whether it was in fact consciously 

trying to adapt the doctrine along Islamic lines. The 

requirement that a participant be truthful, sincere and 

honest seems to imply a duty far less stringent than that 

imposed by the duty of disclosure. A person can only be 

untruthful, dishonest or insincere if he acts in bad 

faith or with fraudulent intention. 

The Takaful Act makes no mention of any of these 

requirements. However in the Takaful proposal form, 

applicants are reminded that: 

(Pursuant to s. 28 of the Takaful Act 1984) You 
are to disclose in this proposal form, fully 

and faithfully, all the facts which you know or 
ought to know, otherwise the certificate issued 
hereunder may be void. 

The reference to s. 28 of the Takaful Act is clearly a 

mistake as that section deals with misleading, false or 

deceptive statements by intermediaries. In fact there is 

no specific provision in the Act which imposes upon the 

applicant the duty as mentioned in the proposal form. 

49. Ibid. 
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There being no legal requirement in the Act itself either 
for disclosure of material facts or for truthfulness, 

honesty and sincerity, the question arises what is the 

effect of the non-disclosure of a material fact? Clearly 

the idea of including a warning in the proposal form came 
from ordinary insurance where insurers are required by 

law to include such a warning. But such a requirement is 

necessary in insurance because it is a principle of 

insurance law that a policy can be avoided for 

non-disclosure of material facts. In the absence of 

fraud, can such a principle be applied to Takaful 

contracts? 

There are two possible solutions to this problem. one is 

to regard the Takaful contract like an insurance 

contract, as being of utmost good faith, and hence to 

impose the same duty of disclosure upon parties to such a 

contract as is imposed upon parties to insurance 

contracts. The only drawback with this solution is that 

the application of the duty of disclosure may result in a 

party being penalised for innocent non-disclosure, an 

idea which seems to be contrary to Islamic ideas of 

fairness and justice. Furthermore it seems incongrous 

that a system that is introduced as the panacea for the 

evils of modern day insurance, should borrow one of its 

most fundamental principles. 

The other possible solution is to regard a Takaful 

contract like all ordinary contracts which can be avoided 
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on the grounds either of fraud or of misrepresentation. 

As both fraud and misrepresentation imply bad faith, this 

solution seems more consonant with the recommendations of 

the committee which required Takaful participants to be 

truthful, honest and sincere. 

3.3.6 Warrantiest Conditions and the Basis of Contract 

-1 

Both the Report of the Committee and the Takaful Act are 

silent on these three important features of an ordinary 

insurance contract. The 'basis of contract' clause 

however seems to be used by the Takaful company in the 

same way as it is used by ordinary insurers. 

As the creation of warranties in a contract whether by 

means of the 'basis of contract' clause or otherwise is a 

matter of contract between the parties, a participant who 

signs a proposal form which contains express warranties 

will clearly be bound by them. It is however surprising 

that the Committee did not see it necessary to prevent 

the use of the 'basis of contract' clauses and of 

warranties in general. The strict application of the law 

relating to warranties means that a Takaful contract can 

be avoided by the company if a wrong answer is given in 

the proposal form even when the participant honestly 

believes it to be correct. 
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3.3.7 The Shariah Supervisory Council 

The Takaful Act makes it a condition for the registration 

of a Takaful company that its articles of association has 

a provision for the establishment of a Shariah 

Supervisory Council whose function is to advise the 

50 company on matters pertaining to the Shariah The 

Report of the Committee recommended that members of the 

Council should be persons with expertise in areas like 

the Shariah and Islamic economics. it was also 

recommended that all decisions of the Council be made on 

the basis of the Islamic concept of Shural or 

consensus 
51 The Council's function is strictly 

supervisory, it does not participate in the daily affairs 

of the company. 

Both the Act and the Report are silent on 

the Council's advice. Perhaps a company t 

upon such advice can be regarded as 

contrary to the Shariah, thus 

Director-General of Takaful to cancel 

registration. 

The Takaful Act 

establish a Shariah 

the status of 

hat fails to act 

pursuing aims 

allowing the 

the company's 

requires every Takaful company to 

Supervisory Council. As at present 

50. Takaful Act 1984, s. 8(5)(b). 
51. Report of Committee, Op. cit. footnote 27 at p-30. 
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there is only one Takaful company in Malaysia, there iS 

in existence only one such Council. However as the Act 

allows any number of companies to be registered as 

Takaful companies, there may come a time when there are 

as many Takaful companies as there are insurance 

companies. There will also be an equivalent number of 

Supervisory Councils. The practical problems of finding 

enough qualified people to sit on these Councils aside, 

the question arises as to the status of one Council's 

decision vis-a-vis that of another Council. What if one 

decision contradicts another? If a particular issue has 

been decided by one Council, will it bind another 

Council? Should there not be another body to supervise 

all the Supervisory Councils? 

Perhaps in recommending that every Takaful company set up 

its own Supervisory Council, the Committee did not 

envisage the above problems because it was influenced by 

the fact that it was also recommending that in the 

interim period there should only be one registered 

Takaful company. However as the Act allows for the 

setting up of an unlimited number of such companies, it 

would have been simpler and far more effective if the Act 

provides for the setting up of only one independent 

Council which acts as a resource and advisory body in all 

matters pertaining to the Shariah not only for all 

Takaful companies but also for the Director-General of 
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Takaful. This will not only ensure that scarce resources 

in the form of experts in the various fields be optimally 

utilised but will also eliminate the problem of 

conflicting decisions from different Councils. 

3.3.8 Licensing and Control of Takaful Companies 

A Takaful operator can be either a company or a 

cooperative society set up under the Companies Act 1965 

or the Cooperative Societies Act 1967 respectively, and 

registered as such an operator in accordance with the 

52 
Takaful Act 1984 

The provisions of the Takaful Act 1984 relating to the 

licensing and control of Takaful businesses closely 
53 

resemble similar provisions in the Insurance Act 1963 

The Director-General of Takaful who at present is also 

the Director-General of Insurance, controls the initial 

registration of a Takaful business, the conduct of the 

business throughout, the winding-up of the business as 

well as the conduct of its directors, brokers, agents and 

adjusters. 

To be registered as a Takaful operator, a company or a 

cooperative society must meet requirements which are 

52. Takaful Act 1984, s. 4(l). 
53. See Chapter Fourteen - Statutory Regulation of 

Insurance Companies. 
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similar to those which must be met by an insurer, such as 
54 those relating to assets and deposits There are 

however two requirements which are unique only to Takaful 

operators. First, the applicant must. satisfy the 

Director-General of Takaful that the aims and operations 

of the proposed business will not involve elements which 

are contrary to the Shariah. Second, the applicant must 

also satisfy the Director-General of Takaful that the 

proposed company has in its articles of association a 

provision for the establishment of the Shariah 
55 Supervisory Council 

The Act gives the Director-General numerous grounds for 

cancelling the registration of a Takaful operator. All 

but one of these grounds are identical to those which are 

available to the Director-General of Insurance. The 

additional ground is that the Director-General of Takaful 

can also cancel the registration of a Takaful operator if 

he is satisfied that the operator is pursuing aims or 

carrying on operations involving elements which are 

contrary to Shariah 
56 

. This will also ensure that the 

operator abides by the decision of its Supervisory 

Council. It is noteworthy however that while the Takaful 

operator is advised by the Supervisory Council, the 

54. Takaful Act 1984, s. 4. 
55. s. 8(5)(a). 
56. s. 11(l)(a). 

558 



m 

Act does not provide for the setting-up of a similar body 

to advise the Director-General of Takaful. Presumably he 

can refer questions relating to the Shariah to one of the 

numerous existing government-appointed bodies which 

advise the government on such matters, such as the 

National Fatwa Committee, the National Council for 

Islamic Affairs or the Islamic Affairs division of the 

Prime Minister's Department. 
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CHAPTER FOURTEEN 

STATUTORY REGULATION OF THE INSURANCE INDUSTRY 

1.0 The Reasons For Regulation 

Free competition in an open market economy does not 

necessarily conduce the healthy development of all 

commercial activities. This is particularly true with 

activities like banking and insurance which play 

important roles in the financial sector of a country and 

whose failure can trigger devastating economic and social 

effects. Most governments therefore see it as their duty 

to supervise and regulate these financial sectors. 

The traditional justification for not exposing the 

insurance industry to the market forces is the protection 

of the interests of the policyholders and third party 

beneficiaries. Today the validity and importance of this 

justification is enhanced by the growth of consumerism 

everywhere. In a developing country like Malaysia, this 

justification has added significance. 

Given the inherent characteristics of an insurance 

transaction, parties to such a contract, anywhere in the 
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world, do not and cannot, negotiate on an equal footing 1- 

The insurer has to his great advantage the fact that such 

a contract is one of adhesion - the entire document being 

prepared almost entirely by them in advance. This, 

coupled with the years of experience, the legal and 

technical expertise and the corporate wealth of the 

insurer, practically leave the insured with little, if 

any, bargaining power. About the only option he has is to 

decide whether or not to enter into the said contract. 

Even in doing so seldom can he make an informed and 

reasoned decision - the contract before him almost always 

has long complex sentences, various legal and other 

technical jargons and a variety of fine prints and can 

therefore be comprehended only by the very educated few. 

The gap between the negotiating power of the two parties 

caused by the above factors is further widened in 

Malaysia where the general level of education is low and 

where English is still the main language used in such 

contracts even though the majority do not read, speak or 

write the language. 

Another unique aspect of an insurance transaction is that 

1. See eg. Olawoyin, GA, 'Governmental Controls of 
Insurance Business in Nigeria' (1974) 8 Nigeria Law 
journal 80, Pfennigstorf, Wr 'The Enforcement of 
Insurance Laws' [19691 Wisconsin Law Review 1026 and 
Ellis, TH, 'State Control of Insurance Companies in 
the European Economic Community', London University 
Ph. D Thesis,, 1975. 
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at the time the contract is entered into and the premium 

is paid, the insured does not get any immediate tangible 

returns from the insurer. All he gets is the sense of 

security from the knowledge that should the insured event 

occurs, his losses will be covered by the i nsurer. As the 

insured event may only occur long after the initial 

contract, it is vital that the ins urer remains 

continually solvent and capable of meeting its 

obligations throughout the duration of the contract. It 

is thus the duty of the state to ensure that insurers 

manage their affairs in the long-term inte rests of the 

policyholders and the public as a whole. 

The state cannot, by regulating the industry, place the 

insured on an equal negotiating position with the 

insurer. Neither can regulation totally insulate 

policyholders and third party beneficiaries from the 

possible insolvency or collapse of an insurer. State 

regulation if effectively used can, however, reduce the 

adverse consequences of an inequality in bargaining power 

and minimise the risks of, and the pain from, the 

collapse of an insurer. 

The other less traditional but equally valid reason for 

regulation focusses on the wider spectrum of the 

insurance industry as a whole - that as a vital component 

of the country's financial sector, insurance as an 

institution needs to be protected and therefore regulated 
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by the state. 

As an industry insurance is highly competitive, large 

scale, long-term, capital-intensive and broad-based, ie. 

it involves large sectors of the population. The 

consequences of a failure within this industry will be 

painful and devastating for any country but will be even 

more significantly so in Malaysia. As the provision of 

social security benefits by the state in Malaysia is 

almost non-existentr life insurance is regarded by most 

as a form of security for the difficult times that may 

lie ahead. Hence the failure of a life insurance company 

can change the future of an entire generation within the 

country. The government is thus morally bound to keep a 

tab on the insurers as they are in fact the trustees and 

custodians of huge sums of public money. 

The enormous resources of the industry also enables it to 

influence, if not to dictate, the activities of other 

sectors in a developing country. Lest this ability to 

wield economic influence is abused, it is also seen as 

desirable that the insurance industry as a whole be 

regulated. 

Apart from the protection of the interests of the public 

and the industry, in Malaysia as in most other countries, 

the regulation of the insurance industry is also used as 

a means of promoting and protecting the interests of the 

government. The existence of an efficient insurance 
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industry means the availability, within the country, of 
vast accumulations of capital. By means of strict 
regulation, not only can the government ensure that a 
large percentage of such capital is invested within the 

country, but also that part of it is made available for 
funding public sector projects. While the retention of 
capital within the country is consistent with sound 
business practice as it is always desirable that a large 

percentage of the assets and liabilities of a company be 

in the same currency, investment of part of this capital 

with the government is not necessarily in the interest of 

either the policyholders or the industry. Though secure, 

such investments do not give the best possible returns 

and low returns mean reduced profits for the company and 

perhaps even increases in the rate of premiums. 

Apart from using regulation of the industry as a means of 

getting cheap credit, the Malaysian government has also 

used regulation as a tool for the implementation of its 

socio-economic policies. In the first half of this 

century, this involved basically the transference of 

capital ownership as well as managerial and technical 

expertise from foreign companies and foreigners to 

Malaysian companies and Malaysians. Since the 1970s, the 

government has used its powers of regulation over the 

insurance industry as a means of achieving the objectives 

of its New Economic Policy. The restructuring of the 

industry is now aimed generally at ensuring Malaysian 

equity and managerial participation and more specifically 
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at promoting the equity and managerial participation of 

the Malays. The structure of ownership as well as the 

employment patterns of insurance companies are closely 
2 monitored to ensure compliance with this policy The 

numerous discretionary powers given to the 

Director-General of Insurance (DGI) and the Minister of 

Finance, particularly in registering and deregistering 

insurers provide the government with convenient and 
3 

effective tools for this purpose 

2.0 Two Models of Insurance Regulation 

There are basically two varieties of ins 

- one that involves minimal or limited 

with a duty of disclosure on the part of 

another that involves close and intense 

control of almost every aspect of 

activities by the state. 

urance regulation 

control coupled 

the insurers and 

supervision and 

the insurers's 

The first variety is based on the philosophy of 'freedom 

with disclosure' or minimum state control coupled with 

maximum publicity. Whilst limited state intervention into 

the affairs of the industry makes this variety more 

consonant with ideas of free enterprise, there are two 

important pre-requisites for its success: a well 

informed, mature and independent financial press which is 

2. See Chapter one - General Introduction. 
3. See infra. pp. 573 - 579. 
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able to analyse, criticise and publicise the facts and 
figures disclosed by the insurerr and an educated and 

well-informed public backed by effective consumer 

organisations and other pressure groups. 

The success of the second variety, which enables the 

state to have a say in almost every aspect of the 

industry, depends largely on the existence of a 

well-funded, powerful and efficient supervisory authority 

backed with the necessary legal, statistical and 

actuarial expertise. 

Neither of these models can succeed if the pre-requisites 

for either of them are not satisfied. This fact is 

clearly exemplified by the Malaysian experience. 

The earlier insurance legislation introduced in this 

country followed closely the provisions of the Insurance 

Companies Act 1909 of England which adopted the 

4 
philosophy of 'freedom with disclosure' In tabling the 

Life Assurance Companies Bill in 1924, the Legal Adviser 

of the Federated Malay States explained: 
5 

4. For an account of the failure of this model in 
England, see Finsinger, J'? et. al,, Insurance: 
Competition or Regulation? A Comparative Study of the 
Insurance Markets in the United Kingdom and the 
Federal Republic of Germanyr Institute of Fiscal 
Studies, IFS Report Series No. 19, London 1985. 

5. Proceedings of the Federal Council of the Federated 
Malay States for the Year 1924, FMS Government 
Printing office, Kuala Lumpur 1925, pp. B25 - B26. 
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The legislation is based on the principle of 
minimum state control and maximum publicity. 
Provided you let the whole world know what are the state of your finances,... you can carry on 
your business and we will not interfere with 
you carrying it on ... 

True to the above philosophy, this and other early 

insurance legislation in the country introduced only 

rudimentary forms of control 
6. 

The period of the Imalayan 

Mushrooms' however was testimony to the fact that the 

country did not then have the necessary pre-requisites to 

ensure the efficacy of a form of regulation which was 

based on 'freedom with disclosure'. 

The Insurance Act 1963 which replaced the earlier 

legislation showed a clear move towards a closer and more 

intense supervision. In the form in which it was first 

introduced, the Act was supposed to have followed the 

middle path: 
7 

It regulates insurance in a reasonable and 
orthodox manner but it depends partly on 
publicity by requiring the [Director-General of 
Insurance] to prepare an annual report which is 
to be laid before Parliament and is to be 

publicly available. 

Since 1963 however, successive amendments has moved the 

6. Such as the requirement of a deposit and the 

submission of annual statements of accounts. 
7. Speech of the Finance Minister in tabling the 

Insurance Bill 1963, Dewan Rakyat Debates 1962, 

Government Printing office, Kuala Lumpur 1963, pp. 
3874 - 3875. 
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Act away from the middle path to 

supervision and tight controls. But as 

the efficacy of this form of control 

existence of a regulatory body which is 

of its wide powers but is also able 

exercise these powers not just in the 

government but also in the interests of 

the industry. 

that of strict 

mentioned earlier, 

depends on the 

not mefely aware 

and willing to 

interest of the 

the public and 

The ability of the office of the DGI to act as such a 

machinery and in particular their ability to understand 

and act upon the returns submitted by an insurer became 

gravely suspect in 1977 after the collapse of the First 

General Insurance Company with a (M)$20 million insurance 

liability. In as early as 1973, the insurer's auditors 

had failed to give a favourable opinion on the company's 

accounts. Thereafter even the industry itself, through 

the Malaysian Insurance Association, had expressed their 

concern about this company to the DGI. Yet the company 

was allowed to remain in business and accumulate further 

8 
liability until its inevitable collapse in 1977 

The government's reaction to this incident was to ' close 

the stable door after the horse has bolted19. Amendments 

8. Far Eastern Economic Review, 3 February 1978, pp. 37 - 
39. 

9. Ibid. 
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were introduced to the Act which practically put the 

industry in a straightjacket. But it was not the 

inadequacy of statutory provisions which caused the 

First General fiasco, but rather the failure of the DGI 

to use the existing provisions until it was too late. 

3.0 The Sources of and Machinery for Regulation 10 

As an insurer in Malaysia must be either a company or a 

cooperative society 
11 

, the provisions of either the 

Companies Act 1965 or the Cooperative Societies Act 1967 

must be complied with. 

The Insurance Act 1963 together with the regulations made 

thereunder provide the DGI with all the necessary 

supervisory and regulatory powers. A piece of legislation 

which was introduced as a stop gap measure during the 

period of the 'Malayan Mushrooms' and is still available 

for use specifically in relation to life insurance 

companies is the Life Assurance Companies (Compulsory 

Liquidation) Act 1962. 

10. The provisions of the Insurance Act 1963 which are 
discussed here do not take into account the changes 
that were introduced by the Insurance Amendment Act 
1988 which came into effect in April 1988 as this 
thesis was already in its final stages of preparation 
at that time. one of the major changes introduced by 

this amendment is the transfer of the office of the 
DGI from the Ministry of Finance to the Central Bank 

of Malaysia. The Governor of the Bank is now also the 

DGI and the Director-General Of Takaful. 
11. Insurance Act 1963, s. 3(l) 
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The government department charged with the control and 

regulation of the insurance industry is the Insurance 

Division of the Ministry of Finance. It is headed by the 

DGI 
12 

who is assisted by a deputy. Both are civil 

servants and neither are required to possess any 

professional expertise in insurance 13 
. They are helped by 

other civil servants, of whom two are professionals, an 

actuary and an accountant. There is no legal personnel 

within the Division but the Ministry of Finance has 

several legal officers, at least one of whom is 

responsible for the legal affairs of the Insurance 

Division. The DGI is responsible directly to the Minister 
14 

of Finance 

4.0 Stages and Forms of Regulation 

Regulation of the insurance industry in Malaysia extends 

over the entire lifespan of a company and even goes 

slightly beyond that. There are controls prior to entry 

into the market, controls within the market and controls 

on exit from the market, or as they are popularly known, 

preventive, concurrent and final controls respectively 
15 

. 

12. Insurance Act 1963, s. 35(l). 
13. s. 35(4). 
14. s. 35(3). 
15. See eg. Ellis, THF OP. cit. footnote 1 and 

Akyeampongr F,, 'Statutory Regulation of Insurance 
Companies in Ghana - An Investigationr Analysis and 
Critique', London university Ph. D Thesis, 1981. 
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4.1 Controls Prior to Entry 

Controls at this stage are crucial in ensuring that 

insurers who are allowed to enter into the market are 

those that meet with certain basic requirements. The 

common form of control at this stage is the requirement 

that an insurer be authorised to carry out business by 

the regulatory body. Regulatory powers cannot be 

effectively exercised unless the regulatory authority can 

keep a tab on all the bodies which are subject to such 

control. Authorisation is thus an indispensable 

pre-requisite for regulation and this can be either in 

the form of a licence issued by, or registration with, 

the regulatory authority. 

In Malaysia, such authorisation is introduced by means of 

a requirement that all insurers be registered. only a 

registered insurer can carry out insurance business and 

only a company or a cooperative society set up in 

accordance with the respective Acts, can apply to be so 

registered. In seeking registration, the insurer must 

have the required surplus of assets over liabilities and 

must have deposited with the Accountant-General the 

deposit that is required for carrying out the particular 

class of insurance business. The insurer must also be a 

member of an approved association of insurersl5. Apart 

15. Insurance Act 1963, s. 3(l) and (2). 
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from these technical requirements the insurer must also 

satisfy the DGI that the insurance business will be 

carried out 'in accordance with sound insurance 
16 

principles' . As this phrase is not defined in the Act, 

whether an insurer has satisfied this requirement depends 

largely upon the subjective assessment of the DGI. 

An application which has satisfied all these requirements 

will be referred by the DGI to the Minister of Finance, 

who can refuse registration without giving any reasons 
17 

. 

in registering an insurer, the DGI can impose any 

condition as he deems fit. These conditions can be 

18 
changed, varied or revoked at any time An annual 

registration fee is payable by all registered insurers 19 
. 

By introducing the requirement of registration, the 

regulatory authority indirectly undertakes the 

responsibility of ensuring that insurers who are not 

registered are prevented from carrying on business. The 

Insurance Act prohibits the use of the terms 'Insurance', 

'Assurance' or 'Underwriter' by anyone who is not a 
20 

registered insurer except with the consent of the DGI 

A person who holds himself out to be a registered insurer 

16. s. 4(4) (a)( i 
17. s. 4( 5A) 
18. s. 5. 
19. s. 4A. 
20. s. 3B. 

572 



when he is not in fact so registered commits an offence 
21 

under the Act The DGI also has powers to inspect the 
books of persons suspected of carrying on insurance 

22 business without being registered 

4.2 Controls within the Market 

Having ensured that only insurers who have satisfied 

certain requirements are allowed into the insurance 

market, it is then the duty of the regulatory authority 

to ensure, in the interest of the public and the industry 

generally, that these insurers continue to conform to the 

conditions imposed on registration and to all other 

provisions of the Act, so that they remain solvent 

throughout. This necessitates controls within the 

insurance market itself. 

The ultimate and overriding form of control at this stage 

is the withdrawal of the authorisation to conduct 

business - ie. the cancellation of the registration. The 

omnipresence of the threat of cancellation ensures that 

insurers conform to the conditions of registration and to 

other provisions of the Act. 

Registration of an insurer can be cancelled either for 

2 1. s'. 3A. 
22. s. 3C. 
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the breach of a specific technical requirement such as 

the failure to commence business within the stipulated 

time after registration, failure to maintain the required 

surplus of assets over liabilities, failure -to effect 

satisfactory reinsurance requirements or for extremely 

subjective reasons such as that it is in the public 

interest to do so or that the insurer is carrying on 

business in a manner detrimental to its policyholders23. 

An insurer whose registration has been cancelled can 

appeal to the Minister whose decision on the matter is 
24 final 

The other important form of control while an insurer is 

within the market is control over the management and 

investment of its funds. As the continued solvency of an 

insurer depends primarily on how it manages its funds, 

this form of control is crucial and understandably the 

Insurance Act has detailed provisions on this. 

Apart from having to keep the required deposit with the 

Accountant-General for as long as it remains in business, 

as insurer is also required to establish an insurance 

fund in respect of each class of business which it 

carries out. All receipts attributable to that class of 

23. s. 6(l) 
24. s. 6(5) 
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business shall be paid into the fund and payments from it 

25 can only be made to meet liabilities for that business 

80% of the assets in such a fund must be maintained in 

the form of 'approved Malaysian assets' and 25% of the 

total value of the assets in the fund must be invested in 

securities issued by the Federal Government in 
26 Malaysia 

To ensure compliance with provisions relating to the 

management of funds, an insurer is required to prepare 

and lodge with the DGI, its statement of accounts, 

balance sheets and other related documents. These 

documents must be accompanied by a certificate signed by 

the auditor and stating his opinion as to whether the 

accounts are in accordance with the Act, whether they 

represent the insurer's true financial position and 

whether the insurer's books and records of transaction 

27 
are properly kept 

To enable victims of collapsed companies to be bailed 

out, the Act provides for the establishment of an 

Insurance Guarantee Fund financed by a levy on all 

insurers based on the value of their annual written 

28 
premiums 

25. S. 10. 
26. s. 11(2). 
27. s. 22 and the Fourth Schedule. 
28. s. 12A. This provision was first invoked after the 

collapse of the First General Insurance Co. in 1977. 
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The collapse of the First General Insurance Company was 

said to be partly due to loans made by the company to its 

directors and related companies. Amendments which were 

introduced in 1978 imposed restrictions on the grant of 

loans or advances to directors and related companies, the 

grant of loans against the security of its own shares and 

the payment of dividends to its shareholders before all 

te insurer's capitalised expenditure has been completely 
29 

written off Any director (and this includes his 

spouse, parents and children) who has an interest in a 

loan or credit facility from that insurer must declare 

such interest to the insurer, to its auditors, to the DGI 
30 

and to all other directors 

The method used by an insurer in determining the premium 

on a life policy and the commission payable in respect of 

all such policies is also regulated. A life policy cannot 

be issued if the premium chargeable thereunder is not in 

accordance with rates fixed with the approval of a 

31 
qualified actuary 

Apart from the funds of the insurer, various other 

aspects of the insurer's business are also regulated. 

29. S. 11A. 
30. s. 11B. 
31. s. 15(l). See Chapter six - Premiums. 
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Forms, policies and brochures used by the insurer may be 

required to be submitted to the DGI who can then direct 

the insurer to withdraw from circulation any document 

which contravenes any provision in the Act or is likely 

32 
to mislead Proposal forms must have prominently 

displayed therein a warning that if the proposer does not 

fully and faithfully give the facts as he knows them, or 

ought to know them, he may receive nothing from the 

33 
policy All prospectuses to be issued by an insurer 

which is a company formed under the Companies Act 1965 

34 
must also be sanctioned by the DGI 

The reinsurance arrangements of an insurer can also be 

subjected to scrutiny. The DGI is empowered to inspect 

documents of an insurer pertaining to its reinsurance 

35 
arrangements . The myriad of other controls which the 

DGI has over the conduct of the business of the insurer 

include control over the home service policy business 36 
r 

control over the opening of new branches 
37 

and even over 
38 

changes in the control of the insurance company itself 

32. s. 14, s. 42 and s. 44. 
33. s. 16(4). 
34. s. 17. 
35. s. 13 A 
36. S. 18B, C, D, E, F, and G. 
37. s. 17A. 
38. s. 18A. 
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The Act also gives the DGI control over the personnel of 

the insurer. The proposed appointment of a Controller, 

Managing Director, Director, Chief Executive or Principal 

officer must be notified to the DGI and such appointments 

can only be made with his sanction 
39. 

Any changes to 

these posts must also be similarly approved by him. 

The activities of intermediaries are also closely 

regulated by the Insurance Act. An insurance broker must 

be licensed and must also be a member of an approved 
40 

association of brokers In granting the licence which 

is renewable every twelve months 
41 

, the DGI can impose 

any condition he thinks fit. If a broker acts in breach 

of any such conditions, the licence can be revoked at 

42 
anytime .A person or a firm which carries on business 

as an insurance broker without a licence or without being 

a member of an approved association shall on conviction, 
43 

be liable to a fine and/or imprisonment if the DGI 

suspects that a person or a firm is illegally holding out 

as an insurance broker, he may call for and inspect the 

39. s. 17B, C, CC, and D. 
40. s. 20B(l). At present there is 

associationt the Insurance Brokers 
Malaysia (IBAM). 

41. s. 20B(3). 
42. s. 20B(2). 
43. s. 20B(4). 

only one such 
Association of 
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books, accounts and records of that person or firm 44. 

Insurance agents are not required to be licensed under 

the Act. There are however provisions which regulate 

their activities. 

Neither an agent nor a broker can carry out business for 

an insurer who is not registered in accordancce with the 
45 Act The power of the DGI to require information about, 

and inspect the books of, insurers and brokers extends 
46 

also to agents It is also the duty of both the agent 

and the broker, in inviting a person to make a proposal 

for, or to take any other steps for the purpose of 

entering into, a contract of insurance, to inform such 

person of his precise connection with the insurer 47 
. 

To enable the DGI to ensure that the conditions of 

registration and the provisions of the Act are complied 

with, the Act gives him powers of investigation, 

examination and inspection of books and accounts where a 
48 breach of the statutory provisions is suspected 

44. s. 20D( 1 
45. S. 19. 
46. s. 18 and S. 19(4). 
47. s. 20A. See Chapter Seven - Intermediaries. 
48. s. 20D. s. 23 and s. 27(l). 
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Thereafter, he can issue directives requiring the insurer 
49 

to take specific actions . He can also compound certain 

specific offences under the Act or under regulations made 
50 thereunder and prosecute for other offences These 

together with the threat of cancellation of registration 

form useful tools in ensuring compliance with the Act. 

4.3 Controls on Exit from the Market 

Controls immediately before, during and after the insurer 

withdraws from the market are crucial in ensuring that 

such a withdrawal does not cause undue hardship upon the 

policyholders and other beneficiaries. 

The Act provides for a scheme whereby a registered 

insurer can transfer the whole or part of his business to 

another registered insurer. To be entitled to effect such 

a transfer the insurer must be a company incorporated in 

Malaysia or a cooperative society formed under the 

Cooperative Societies Act. The latter can only transfer 

its business to another cooperative society. To be valid, 

a scheme of transfer must be confirmed by the High 

51 Court 

49. s. 28. 
50. s. 39A and s. 39B. 
51. s. 32, s. 33 and s-34. 
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Withdrawal from the market by means of a transfer is 

least disruptive and is in the best interest of the 

policyholders as the the insurer's liability 
-is 

merely 

taken over by the transferee. 

While the threat of cancellation of registration is a 

form of control within the market, the actual 

cancellation of a registration in fact amounts to a form 

of final control. It brings to an end the insurer's right 

to carry out a particular class of insurance business. 

The DGI is also empowered to issue directives to an 

insurer to cease the renewal or the issue of, policies in 

a particular class of business. once such a directive is 

issued, an insurer which is a company may be wound-up by 

the court in accordance with the Companies Act, as if it 

has suspended its business for a whole year 
52 

. 

The DGI may also petition for the winding-up of an 

insurer which is a company, under the provisions of the 

53 is a cooperative Companies Act . For an insurer which 

society, its dissolution or winding-up under the 

Cooperative Societies Act can only be carried out with 

the consent of the DGI and he can attach any condition 

52. s. 30. 
53. s. 29. 
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which he deems fit to such a consent54. 

The Life Assurance Companies (Compulsory Liquidation) Act 

1962 allows the DGI to require an insurer to furnish him 

with statements of the rate of premiums which a company 
55 is charging in respect of its life policies If the 

insurer fails to furnish such information or if the 

furnished information shows that premiums charged are 

inadequate in that they are not graduated according to 

the age of the life assured at the time of the issue of 

the policy or that such graduation is by more than four 

year intervals, the DGI may petition for the winding-up 

of the insurer. The effect of such a winding-up is that 

all policies issued by the company are deemed to be 

cancelled, premiums due shall no longer be payable and 

anyone who has paid a premium shall be made a creditor 

for an amount equal to the total premiums paid by him 56 
. 

54. s. 31. 
55. Life Assurance Companies (compulsory Liquidation) 

Act, 1962, s. 2. 
56. s. 3. 
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Abbreviations for Malaysian Law Reports and Journals 

FMSLR: Federated Malay States Law Reports 

JMBRAS: journal of the Malayan Branch of the 

Royal Asiatic Society 

JMCL: journal of Malaysian and Comparative 

Law 

JSBRAS: Journal of the Straits Branch of the 

Royal Asiatic Society 

Ky: Kyshe's Reports 

Leic: Leicester's Straits Law Reports 

Mal. LR: Malayan Law Review (Singapore) 

Malaysian CLJ: Malaysian Current Law Journal 

MC: Malayan Cases 

MLJ: Malayan Law Journal 

SLR: Straits Law Reports 

SSLR: Straits Settlements Law Reports 

WOC: Wood's oriental Cases 

583 



Table of Cases 

Abdullah, In the Goods of, (1835) 2 Ky. 8 .............. 
Abu Bakar v Oriental Fire and General Insurance Co. Ltd. 
[19741 1 MLJ 149 ..... 142,143,144,148,150,151,155fl59f256 

Acey V Ferney 151 ER 717 ............................. 230 

Adams v Dunn [19781 RTR 281 ..................... 483,484 

Adamson v The Liverpoolr London and Globe Insurance Co. 
[19531 2 Lloyd's Rep. 355 ............................ 304 

Ahmad Sandera Lela Putera & Anor. v Queensland Insurance 
Co. [19751 1 MLJ 269 ............................. 502,504 

Aik Teong Trading Co. v National Union Fire Insurance Co. 
(1962) 28 MLJ 299 ............................ 346,348,354 

Ainan bin Mahmud v Syed Abu Bakar (1939) 8 MLJ 209 .... 417 

Albion Insurance Co. Ltd. v Government Insurance office 
(NSW) (1969) 121 CLR 343 ............................. 459 

Allen v Robbles [19691 3 All ER 154 .................. 308 

Alliance Insurance Co. v Laurentian Colonies and Hotels 
Ltd. [19531 Que. QB 241 .............................. 

173 

Allis-Chalmers & Co. v Maryland Fidelity Deposit Co. 
(1916) 114 LT 43 ..................................... 

223 

Amanullah bin Hj. Hassan v Hajjah Jamilah bt. Shaik Madar 
[19751 1 MLJ 30 ...................................... 

432 

American Surety Co. of New York v Wrightson 
(1910) 103 LT 66 ..................................... 

457 

Amicable Society v Bolland 5 ER 70 ................... 
330 

Anctil v manufacturers' Life Insurance Co. 
186 [18991 AC 604 ............................. 

Anderson v Commercial Union Insurance Co. 
(1885) 55 LJ QB 146 .............................. 

139f238 

Anglo-African Merchants Ltd. v Bayley 
293,298 [19701 1 QB 311 .................................. 

Arthur Barnet Ltd. v National Insurance Co. of New 

Zealand [19651 NZLR 874 .............................. 
451 

584 



Asia Insurance Co. Ltd. v American International 
Assurance Co. Ltd. 
(1953) 19 MLJ 87 .................... 54,70,73,159,176r321 

Atherford v Beard 100 ER 328 .......................... 76 

Australian Agricultural Co. v Saunders 
(1875) LR 10 CP 668 .............................. 457f463 

Awang bin Omar v Hj. Omar & Anor. 
(1948-49) MLJ Supp. 28 ............................... 261 

Bahadun bin Hj. Hassan, Re [1970] 1 MLJ 14 .... 433r435y436 

Banque Keyser Ullman SA v Skandia (UK) Insurance Co. Ltd. 
& Ors. [19871 1 Lloyd's Rep. 69 .............. 128fl33fl34 

Baroda Spinning & Weaving Co. Ltd. v Satyanarayen Marine 
& Fire Insurance Co. (1914) ILR 38 Bom 344 ............ 72 

Bates v Hewit (1867) LR 2 QB 595 ..................... 154 

Bawden v London, Edinburgh and Glasgow Assurance Co. 
[18921 2 QB 534 .................. 253,254,255,256,260,274 

Beauchamp v National Mutual Indemnity Insurance Co. 
[19371 3 All ER 19 ................................... 195 

Becker v Marshall 11 Ll. L Rep. 114 ................... 136 

- do 12 Ll. L Rep. 413 (CA) .............. 136 

Becker and Gray v London Assurance Co. [19181 AC 101.. 381 

Bedford Insurance Co. v Institute de Ressaguros du Brasil 
[19841 1 Lloyd's Rep. 210 ............................. 

75 

Beresford v Royal Insurance Co. Ltd. 
[19381 AC 586 ..................................... 

329,331 

Bond Air Services Ltd. v Hill [19551 2 QB 417 ......... 215 

Boon & Cheah Steel Pipes Sdn. Bhd. v Asia Insurance Co. 
Ltd. [19731 1 MLJ 102 ................................ 

313 

Borhanuddin bin Hi. jantara & Ors. v American 

International Assurance Co. Ltd. 
[ 19861 1 MLJ 246 (HC) ........................ 

59,60,, 61,62 

do - [19871 1 MLJ 22 (SC) ..... 
59,60,61,62,225 

Bradley and Essex and Suffolk Accident Indemnity Society, 

In re, [19121 1 KB 415 ............................... 
128 

585 



British Workmen's and General Insurance Co. v Cunliffe (1902) 18 TLR 502 .................................... 239 

Broad v Parish & Ors. (1941) 64 CLR 588 .............. 478 

Brown v Roberts [19631 2 All ER 263 .................. 476 

Browne's Policy, Re (19031 1 Ch. 188 ................. 417 

Burgess' Policy, Re (1916) 85 LJ Ch. 273 ......... 411r421 

Burnand v Rodocanachi (1882) 7 App. Cas. 333 ... 439r443r444 

Burt v Union Central Life Insurance Co. 
187 US 362 (1902) .................................... 331 

CTI v Oceanus Mutual Underwriting Association Ltd. 
[19841 1 Lloyd's Rep. 476 ............................ 137 

Canning v Farquhar (1886) 16 QBD 727 .......... 62r224,225 

Carlill v Carbolic Smoke Ball Co. [18921 2 QB 484 .. 93,94 

- do - [18931 1 QB 256 (CA) ................... 93 

Carmichael & Sons v Cottle [19711 RTR 11 ............. 476 

Carter v Boehm 97 ER 1164 ................. 127,135,152,175 

Cassel v The Lancashire and Yorkshire Accident Insurance 
Co. (1885) 1 TLR 495 ................................. 304 

Castellain v Preston (1883) 11 QBD 380 ....... 403,444,445 

Cawley v The National Employees' Accident and General 
Assurance Association (1885) 1 TLR 255 ............... 389 

Central Lorry Services Sdn. Bhd. v The American Insurance 
Co. [19811 2 MLJ 40 .............................. 

353,365 

Ceylon Motor Insurance Co. v Thambugala 
[19531 2 All ER 870 .................................. 

507 

Chan Tian Hock v PP [19661 2 MLJ 23 .............. 477,478 

Chandris v Argo Insurance Co. Ltd. 
[19631 2 Lloyd's Rep. 68 ............................. 

335 

Cheong Bee v China insurance Co. Ltd. 
[19741 1 MLJ 203 ............................. 

355,500,501 

Chiew Swee Chai v British American Insurance Co. Sdn. 
Bhd. [19871 1 MLJ 53 ................................. 

379 

586 



China Insurance Co. Ltd. v Ng Siak Yow 
(1963) 29 MLJ 244 .................................... 507 

C ina Insurance Co. Ltd. v Ngau Ah Kau 
[19721 1 MLJ 52 .................. 193,213,262,266f268,270 

Chong Kok Hwa v Taisho Marine & Fire Insurance Co. Ltd. 
[19771 1 MLJ 244 ................................. 307,309 

Choong Chak Choon, Re (1937) 6 MLJ 245 ............... 425 

Chop Eng Thye, Co. v Malaysia National Insurance Sdn. Bhd- 
[19771 1 MLJ 161 .................. 55,56,57,72,74,277,279 

Chua Yew Phong v AS Yeo [1966] 2 MLJ 257 ............. 302 

Clay's Policy, Re [19371 2 All ER 548 ............ 431r422 

Cocos v De Rougemont (1925) 23 Ll. L Rep 34 .......... 170 

Collingridge v Royal Exchange Assurance Corporation 
(1877) 3 QBD 173 ...................................... 403 

Commercial Union Assurance Co. v Hayden 
[19771 1 All ER 441 ............................... 471f473 

Commercial Union Assurance Co. v Lister 
(1874) LR 9 Ch. 483 .............................. 441,450 

Condogianis v Guardian Assurance Co. [19211 AC 125 ... 354 

Constitution Insurance Co. of Canada v Kosmopoulos 
(1987) 34 DLR (4th) 208 ............................... 

95 

Coopan Chetty v Bain [18621 Leic. 170 ................ 290 

Corfield v Groves [19501 1 All ER 488 ................ 
492 

Corporation Royal Exchange v Teck Guan 
(1921) 2 FMSLR 121 .............................. 

70,71,73 

Cousins v Sun Life Assurance Society 
[19331 Ch. 126 ................................... 

423,426 

Cousins & Co. VD&C Carriers Ltd. 
[19721 2 QB 230 .............................. 

430f444,, 445 

Coxe v Employers' Liability Assurance Corporation 
[19161 2 KB 629 ...................................... 

393 

Cranford v Houghton [19721 RTR 125 ................... 
476 

Crippen, In the Estate of, [1911] P 108 ... o ..... oo--329 

587 



Da Costa v Jones 98 ER 1331 
........................... 76 

Dalby v India and London Life Assurance Co. 
139 ER 465 ............................ 87,110,111f112,113 

Darrel v Tibbits (1880) 5 QBD 560 .................... 443 

Davey v Towle [19731 Crim. LR 360 .................... 488 

Davies' Policy Trust. Re [ 18921 1 Ch 90 
. 417 

Dawsons v Bonnin [19221 AC 413 ....................... 275 

De Hahn v Hartley 99 ER 1130 ......................... 191 

De Maurier v Bastion Jewellers 
[19671 2 Lloyd's Rep 550 ......................... 192r200 

Debenhams v Excess Insurance Co. Ltd. 
(1912) 28 TLR 505 .................................... 367 

Deckert v Prudential Insurance Co. (1943) 3 DLR 744 .. 331 

Depaba V Ludlow 92 ER 1112 ............................ 76 

Derry v Peek (1889) 14 App. Cas. 337 ................. 182 

Dodds v Regina 3 MC 320 .............................. 308 

Doris Rodrigues v Bala Krishnan [19831 2 MLJ 77 ....... 12 

Dudley v Holland [19631 3 All ER 734 ................. 476 

Durant v macLaren [1956] 2 Lloyd's Rep. 70 ........... 483 

Edwards v Griffiths [19531 1 WLR 1119 ................ 356 

Elliot v Gray [19591 3 All ER 733 .................... 
476 

Equitable Fire and Accident Insurance Co. v Ching 
Wo Hong [19071 AC 96 ................................. 

462 

Equitable Life Assurance Society of the US and 
Mitchell, In re (1911) 27 TLR 213 .................... 

427 

Ewer *v National Employers' Mutual General Insurance 
Association Ltd. [19371 2 All ER 193 ................. 

314 

Farr v motor Traders Mutual Insurance society 
[19201 3 KB 669 .......................... 

191,200,207,215 

588 



Fidelity and Casualty Co. Of New York v Mitchell 
[19171 AC 592 ........................................ 393 

Fitton v Accidental Death Insurance Co. 
144 ER 50 ........................................ 390r391 

Fleetwood's Policy, In re [1926] ch 48 ...... 426,427,429 

Fook Yew Timber Co. v The Public Insurance Co. 
(1960) 26 MLJ 72 ......................... l6lrl76fl93fl94 

Fowkes v Manchester and London Assurance Association 
176 ER 198 ....................................... 14 5f 14 6 

Fraser v Furman Productions [19671 3 All ER 57 ....... 300 

Fresh Food and Refrigeration Co. Ltd. v Syme 
(1935) 4 MLJ 272 ..................................... 408 

Gale v Lewis (1846) QB 730 ............... 285,287f465,467 

Gammel v Wilson [19811 1 All ER 578 .................. 337 

Gan Chwee Leong v New india Assurance Co. Ltd. 
[19681 1 MLJ 196 ................................. 306f498 

Gardner v Moore [19841 2 Lloyd's Rep 135 ............. 323 

General Accident, Fire and Life Assurance Corporation 
Ltd. v Shuttleworth (1938) Ll. L Rep. 30 ............... 56 

Gilbert v Sykes 104 ER 1045 ........................... 
76 

Gladitz, Re [19371 Ch 588 ............................ 
413 

Glicksman v Lancashire and General Assurance Co. 
[19251 2 KB 593 ...................................... 

153 

Goddart v Garrett 23 ER 774 ................ o ...... o... 77 

Godfrey v Brittanic Assurance Co. Ltd. 
[19631 2 Lloyd's Rep 515 ......................... 

154j, 179 

Godin v London Assurance Co. 97 ER 419 ....... 458F4591466 

Godsall v Boldero 103 ER 500 ......................... 
110 

Goh Chooi Leong v Public Life Assurance Co. Ltd. 
134r160 (1964) 30 MLJ 5 ..................... 

Good v Elliot 100 ER 808 ......................... ***** 76 

Goodbarne v Buck [19401 1 All ER 613 ................. 
483 

589 



Goulstone v Royal Insurance Co. 197 ER 725 
............ 74 

Gray v Barr [19711 2 All ER 949 ............... o ...... 329 

Gray v Blackmore [1934] 1 KB 95 ...................... 503 

Green v Russel [19591 2 All ER 525 ................... 110 

Griffiths v Flem ing [1909] 1 KB 805 ........... 87,99,100 

Hales v Reliance Fire and Accident Insurance Co. 
[19701 2 Lloyd's Rep. 391 ........................ 195,197 

Halford v Kymer 109 ER 619 .................... 87,101p104 

Hardy v Motor Insurers' Bureau 
[19641 2 QB 745 .............................. 323,328,514 

Harrington's Motor Co., Re [19281 Ch. 105 ............ 509 

Harse v Pearl Life Assurance Co. [19041 1 KB 588 ..... 239 

Hebdon v West 122 ER 218 ............................. 110 

Hemmings v Sceptre Life Association Ltd. 
[19051 1 Ch. 365 ..................................... 161 

Henwood v Prudential Insurance Co. 
(1967) 64 DLR (2d) 715 ............................... 155 

Hepburn v Tomlinson [19661 AC 451 ................ 114,115 

Highlands Insurance Co. v Continental Insurance Co. 
[19871 1 Lloyd's Rep 476 ............................. 

138 

Hobbs v Marlowe [1977] 2 All ER 241 .......... 439,440,453 

Hock Joo Bee v The Asia Insurance Co. 
[19311 SSLR 21 ............................... 

192,200,376 

Hong Liang Tin v China Insurance Co. Ltd. 
[19841 2 MLJ 327 ..................................... 

378 

Horne v Poland [19221 2 KB 364 ....................... 
156 

Howard v Refuge Friendly Society (1886) 54 LT 644 .... 329 

Huddleston v RACV Insurance Pty. Ltd. 
[19751 VR 683 ... .......... * ............. * ...... *198f214 

590 



Ignatius v Bell (1913) 2 FMSLR 115 .................... 42 

jonides v Pender (1873) LR 9 QB 531 .............. 136fl39 

Ismail Rentahr Re (1940) 9 MLJ 77 .................... 435 

Izzard v Universal Insurance Co. [19371 AC 773 ....... 362 

James v British General Insurance Co. 
[19271 3 KB 311 .................. 323,324,325,326,327,328 

James & Son v Smee [19551 1 QB 78 .................... 487 

Jason v British Traders' Insurance Co. 
[19691 1 Lloyd's Rep. 281 ............................ 348 

Joel v Law Union and Crown Insurance Co. 
[19081 2 KB 863 .................. 144,145,146,147,199,238 

John v Humphreys [19551 1 WLR 325 .................... 488 

John Ellis v Hinds [19471 1 All ER 337 ............... 476 

Johnson v Moreton [19781 3 All ER 37 ............. 224r275 

Jones v Birch Bros. [19331 2 KB 597 .................. 498 

Jones v Welsh Insurance Corp. [1937] 4 All ER 149 .... 503 

Jones & Ors. v McNeil & Ors. (1899) 25 VLR 434 . .. 429,430 

Josephine Yii v PP [19731 1 MLJ 47 ................... 484 

Jumna Khan v Bankers' and Traders' Insurance Co. 
(1925) 37 CLR 451 .................................... 

260 

Kamoo V Bassett (1808) 1 KY. 1 ......................... 
6 

Kathiravelu, Re [19731 2 MLJ 165 ..................... 
412 

Kaufman v British Surety Insurance Co. 
(1929) 33 Ll. L Rep 315 .............................. 

362 

Kennedy & Ors. v Smith & Ansvar Insurance Co. Ltd. 
... 197 (1976) SLT 110 .................................... 

Khoo Teck Yam v PP (1955) 21 MLJ 112 ................. 
488 

Kin Nam Realty Development Sdn- Bhd. v Khaw Daw Yau 

[19841 1 MLJ 256 ..................................... 
406 

591 



King, Re [19631 Ch. 459 .............................. 121 

King Lee Tee v Norwich Union Fire Insurance Society 
Ltd. (1933) 2 MLJ 187 .......................... 17,36,510 

Kishabai v Jaikishan [19811 2 MLJ 289 .... 412,418f422f430 

Koh Kok Eng v Regina (1955) 21 MLJ 17 ................ 361 

Kumar v Life Insurance Corp. of India 
[19741 1 Lloyd's Rep. 147 ........................ 179,240 

L'Estrange v Graucob [19341 2 KB 394 ................. 260 

Lai Ah Heng & Anor. v China Underwriters Ltd. 
(1948-49) MLJ (Supp) 85 ....................... 47r229,, 235 

Lambert v Cooperative Insurance Society 
[1975] 2 Lloyd's Rep. 485 ............................ 137 

Lawrence v Accidental Death Insurance Co. 
(1881) 7 QBD 216 ......................... 381,388,389,393 

Le Cras v Hughes 99 ER 549 ......................... 97,98 

Ledingham v Ontario Hospital Services Commission 
(1974) 46 DLR (3d) 699 ............................... 441 

Lee Bee Soon & Ors. v Malaysia National Insurance Bhd. 
[19801 2 MLJ 252 ............................. 129,130,162 

Lee Boon Kiat v Ng Shin [19821 1 MLJ 229 

Lee Chau v Public Insurance Co. [19691 2 MLJ 167--307,499 

Lee Cheng Oo v China Insurance Co. Ltd. 
(1962) 28 MLJ 297 ......................... 64,230,28Or284 

Lee Chong and Anor. v Tan Kwee Low 
(1961) 27 MLJ 98 ..................................... 

490 

Lee Seng Heng & Ors. v Guardian Assurance Co. Ltd. 
(1932) 1 MLJ 17 .................... 

64,65,206,286,308,309 

Leong Chee Yeong v China Insurance Co. Ltd. 
(1952) 18 MLJ 246 ........................... 

197,201,202 

Leong Luen Kiew & Anor. v The New Zealand Insurance Co. 
(1938) 8 MLJ 136 ................. 

388,389,391,393,394,395 

Letchumi & Anor. v Asia insurance Co. 
[19721 2 MLJ 105 ..................................... 

491 

592 



Levy v Assicurazioni Generaii [19401 AC 791 .......... 392 

Leyland Shipping Co. v Norwich Union Fire Insurance 
Society [19181 AC 350 ........................ 381,383,386 

Lim Eng Kay v Jaafar bin Mohamed Said 
[19821 2 MLJ 156 *- ............................. 337,338 

Lion Insurance Association v Tucker 
(1883) 12 QBD 176 ..................................... 221 

Lister v Romford Ice and Cold Storage Ltd. 
[19561 2 QB 180 (CA) ................................. 454 

do [19571 AC 555 (HL) ........... 452,454,456 

Locker & Woolf Ltd. v Western Australian Insurance co. 
[19361 1 KB 406 .............................. 168,173,174 

London Assurance Co. v Clare 
(1937) 57 Ll. L Rep. 252 ............................... 314 

London Assurance Co. v Mansel (1897) 11 Ch. D 363 . .. . 179 

London Lancashire Fire Insurance Co. v Bolands 
[19241 AC 836 .................................... 367,373 

Low Ah Seng v PP (1946) 12 MLJ 46 .................... 484 

Lucas Ltd. v Export Credit Guarantee Dept. 
[19731 2 All ER 984 (CA) ......................... 439F450 

do [19741 2 All ER 889 (HL) .............. 451 

Lucena v Craufurd 127 ER 630 ....................... 97,98 

Lysaght v Edwards [18671 2 Ch. D 499 ................. 403 

M' Farlane v The Royal London Friendly Society 
(1886) 2 TLR 755 ................................... 

87,99 

Ma Ywet v China Life insurance Co. (1911) 11 IC 765. ... 73 

Macaura v Northern Assurance Co -[ 19251 AC 619 .... . 84,, 95 

Mackie v European Assurance Society 
... 227 (1869) 21 LT 102 .................................. 

Malaysia National Insurance Sdn. Bhd. V Abdul Aziz 
[19751 2 MLJ ......................... 

326,, 328, f330,347,355 

Malaysia National Insurance Sdn. Bhd. v Abdul Hafidz 
[19831 2 MLJ 105 (FC) ................................ 

468 

593 



- do - [19851 1 MLJ 506 (PC) 
................... 470 

Malaysia Rubber Development Corp. v Malaysia National 
Insurance Sdn. Bhd. [19861 2 MLJ 124 ................. 216 

Malaysian-Australian Finance Co. Ltd. v The Law Union 
and Rock Insurance Co. Ltd. [19721 2 MLJ 10 .......... 309 

Mallon v Allon [19641 1 QB 385 ....................... 487 

Man bin Mihat, Re [19651 2 MLJ l.. 427,428,432,433,435,436 

Maniam v PP (1946) 12 MLJ 39 ................. 4840,487r488 

Marcell Beller v Hayden [19781 QB 694 ................ 324 

March v Pigott 98 ER 471 .............................. 76 

Mardorf v Accident Insurance Co. [19031 1 KB 584 ..... 393 

Mark Rowlands v Berni Inns Ltd. [1986] 2 QB 211 .. 123,455 

Marshall and Scottish Liability Insurance Co. Ltd., Re 
(1901) 85 LT 757 ..................................... 461 

Mazarrol v United Oriental Assurance Sdn. Bhd. 
[19831 1 MLJ 328 (HC) .................... 162,, 177fl78f250 

-do- [19841 1 MLJ 260 (FC) .. 121162,177,178,251,274,276 

McElroy v London Assurance Corp. 
(1897) 24R (Ct. of Sess. ) 287 ........................ 222 

McGuiness v Ahmad Zaini [19801 2 MLJ 304 ............. 338 

McLeod v Buchanan [19421 2 All ER 179 ................ 481 

McNealy v Pennine Insurance Co. 
[1978] 2 Lloyd's Rep. 18 .............................. 

301 

Medical Defence Union Ltd. V Dept. of Trade 
[19791 2 All ER 422 .................................. 

535 

Mithoolal Nayak v Life Insurance Corp. of India 
AIR (1962) SC 814 ............................ 

185,188,238 

Mohamed Sultan Maricar v Prudential Assurance Co . 
.... 18 (1941) 10 MLJ 26 ................................ ** 

Monk v warbey [19351 1 KB 75 ................. 
490,491,492 

Morris v Ford Motor Co. [19731 1 QB 792 .. 439r454f455f456 

Mootu Curpen Chitty v Lee Toh 
.... 25 

(1869) WOC, Appendix III .................... -- 

594 



Muniandy, In re, (1954) 20 MLJ 168 
................... 490 

Murfitt v Royal Insurance Co. 
(1922) 10 Ll. L Rep 191 .......................... 223f277 

Mutual Life Insurance Co. of New York v Ontario Metal Products Co. Ltd. [19251 AC 344 ................ 137 

Nanyang Insurance Co. Ltd. v Salbiah and Anor. [19671 1 MLJ 94 .................................. 118,119 

National Carriers Ltd. v Panalpina Ltd. 
[19811 1 All ER 161 .................................. 406 

National Employers' Mutual Insurance v Hayden [19801 2 Lloyd's Rep. 149 ............................ 466 

National Insurance Co. Ltd. v Joseph 
[19731 2 MLJ 195 ..................... 166,167,258,259,262 

National Protector Fire Insurance Co. v Nivert 
[19131 AC 507 ........................................ 462 

New India Assurance Co. v Pang Plang Chong 
[19711 2 MLJ 34 .............................. 169,171,173 

New India Assurance Co. v Simirah 
[19661 2 MLJ 1 ........................... 2031402, t5041511 

New India Assurance Co. v Woo Chin Fong 
(1962) 28 MLJ 432 ....................................... 

New India Assurance Co. v Yeo Beng Chow 
[19721 1 MLJ 231 ................................. 351,354 

Newby v Reed 96 ER 237 ............................... 471 

Newcastle Fire Insurance Co. v MacMorran and Co. 
3 ER 1057 ............................................ 314 

Newsholme Brothers v Road Transport and General 
Insurance Co. Ltd. [19291 2 KB 356 

...... 251,252,253,254,255,256,260,261,262,, 265,271,272f 293 

Ngau Ah Kau v China Insurance Co. Ltd. 4 MC 122 ....... 266 

Nishina Trading Co. v Chiyoda Fire and Marine 
Insurance Co. [19691 1 Lloyd's Rep. 293 ............... 367 

North and South Trust v Berkeley [19711 1 WLR 470 .... 298 

North British and Mercantile Insurance Co. v Liverpool 
and Globe Insurance Co. [18771 5 Ch D 569 ............ 457 

595 



O'Connor v Kirby [19721 1 QB 90 .................. 293,301 

Oei v Forster and Anor. [19871 2 Lloyd's Rep. 170 .... 394 

Official Administrator, FM v China Insurance Co. Ltd. (1957) 23 MLJ 59 ..................................... 478 

Ong Eng Chai v China Insurance Co. Ltd. 
[19741 1 MLJ 82 .................................. 166,263 

Osman v Moss [19701 1 Lloyd's Rep. 313 ............... 299 

Osman v Tan Swee Liang [19681 2 MLJ 228 .............. 497 

Pacific and Orient Insurance Co. Sdn- Bhd. v Choo 
Lye Hock [19771 1 MLJ 131 ........................ 264,268 

Pacific and Orient Insurance Co. Sdn. Bhd. v Lee 
Yin Song [19831 1 Malaysian CLJ 91 ................... 504 

Pacific and orient Insurance Co. Sdn. Bhd. v Lim 
Sew Chong and Anor. [19831 2 MLJ 60 .............. 116,117 

Pacific and Orient Insurance Co. Sdn. Bhd. v Woon 
Shee Min [19801 1 MLJ 291 ............................ 320 

Pacific and Orient Underwriters Sdn. Bhd. v Ong 
Tai Wah [19821 Malaysian CLJ 161 ..................... 284 

Page v Scottish Insurance Corp. 
(1929) 98 LJ KB 308 .................................. 441 

Paine v Meller 31 ER 1088 ........................ 403,407 

Pana Vana Letchumanan Chettiar v The Jupiter General 
Insurance Co. Ltd. (1939) 8 MLJ 31 ............... 134,162 

Pang Lim v China Insurance Co. Ltd. 
[19751 1 MLJ 239 ................................ 

45,46,53 

Parker's Policy, Re [19061 1 Ch 526 .................. 422 

Phoenix General Insurance Co. of Greece SA v 
Administratur Assiguraliror de Stat [19861 2 Lloyd's 
Rep. 552 .......................................... 

75,223 

Phoenix General Insurance Co. of Greece SA v 
Halvanon Insurance Ltd. [1985) 2 Lloyd's Rep 599 ...... 75 

Pink v Flemming (1890) 25 QBD 396 .................... 
381 

596 



Poh Sin Mining Co. v Welfare Insurance Co. Ltd. 
[19711 1 MLJ 65 ................................ 51,58r346 

Poole v Adams (1864) 10 LT 287 ....................... 124 

Pritchard v Merchants' and Tradesmen's Mutual Life 
Assurance Society 140 ER 885 ......................... 237 

Provincial Insurance Co. Ltd. v morgan 
[19331 AC 240 .................................... 208f215 

Provincial Insurance Co. Ltd. v Teo Chee Swee 
[19841 2 MLJ 60 .................................. 348,364 

Public Insurance Co. Ltd. v Lee Chau [19691 2 MLJ 10-305 

Public Insurance Co. Ltd. v Muthu [19651 
2 MLJ 201 ........................................ 214,219 

PP v Chin Yok (1940) 9 MLJ 47 ........................ 488 

PP v Koh Chin Mong (1962) 28 MLJ 201 ................. 488 

PP v Lim Ching Chuan [19721 1 MLJ 27 ................. 484 

PP v Mohd. Isa (1963) 29 MLJ 135 ..................... 490 

PP v Nasir [19721 2 MLJ 39 ........................... 484 

PP v Sia Yok Hua [19741 1 MLJ 93 ................. 485,488 

PP v Teoh Gaik Beng [19671 2 MLJ 110 ................. 490 

pp v ung Ah Leng [19741 1 MLJ 84 ..................... 
485 

QBE Insurance Co. Ltd. v Thuraisingham 
[19821 2 MLJ 62 .................................. 

493,504 

Queen Insurance Co. v Parsons 
(1881-82) 7 App. Cas. 96 .............................. 

56 

Rajeswari v Kin Nam Realty Development Sdn. Bhd. 
[19831 1 MLJ 88 ...................................... 

406 

Raman Chitty v Chuah Eu Kay and ors. 
..... 24,381,384,385 (1894-95) 4 SSLR 53 .................. 

Ramjida v Abdul Kadir (1915) 2 FMSLR 158 ............. 
249 

Randal v Cockran 27 ER 916 ........... 0.0 ............. 
439 

597 



Ratnam and Anor. v The Public Insurance Co. Ltd. 
(1956) 22 MLJ 152 ................................ 479f484 

Rayner v Preston (1881) 18 Ch. D1................... 403 

Reed v Royal Exchange Assurance Co. 170 ER 198 ....... 100 

Reischer v Borwick [18941 2 QB 753 ........... 382,383,386 

Revell v London General and Insurance Co. Ltd. 
[19341 All ER Rep 744 ............................ 170,171 

Rhind v Wilkinson 127 ER 1068 ........................ 124 

Robertson v Hamilton 1044 ER 701 ..................... 115 

Rodyk v Williamson (1835) 2 Ky. 9 ...................... 7 

Rohani bt Muda v Mohamed Rahim and Anor. 
[19791 1 MLi 25 ...................................... 506 

Roselodge v Castle [19661 2 Lloyd's Rep 105 .......... 153 

Roslan bin Abdulah v New Zealand Insurance Co. 
[19811 2 MLJ 324 .......................... 66,677,402,504 

Royal Insurance Group v David 
[19761 1 MLJ 128 ............................. 249,, 284f291 

SEA Housing Sdn. Bhd. v Lee Poh Choo 
[19821 2 MLJ 31 ...................................... 275 

Sadler's Co. v Badcock 26 ER 733 

Safeguard Insurance Sdn- Bhd. v United Oriental 
Assurance Sdn. Bhd. (unreported) Civil Case No. C137 of 
1980 of the Commercial Div. of the High Court at 
Kuala Lumpur ......................................... 

372 

Safety Insurance Co. Sdn. Bhd. v Chow Soon Tat 
[19751 1 MLJ 193 ................................. 

317,318 

Salbiah and Anor. v Nanyang Insurance Co. 
[19661 2 MLJ 16 ...................................... 

118 

Samuel & Co. v Dumas [19321 1 KB 592 ................. 124 

Saw Poh Wah v Oi Kean Hang and Anor. 
[19851 2 MLJ 387 ..................................... 

495 

Scott v Avery 10 ER 1121 ............................. 
498 

Scott v Regina (1954) 20 MLJ 203 ..................... 
486 

598 



Seng Djit Hin v Nagurdas Purshotumdas & Co. 
(1921) 14 SSLR 181 .................................... 11 

Seong Sam v Goon Food On (1933-34) FMSLR 169 .......... 93 

Serangoon Estates Ltd. v Marian Chye 
(1959) 25 MLJ 113 ..................................... 260 

Shaik Abdul Latif v Shaik Elias BUX 
(1915) 2 FMSLR 204 ................................... 432 

Shaik Sahied bin Abdullah Bajerai v Sockalingam 
Chettiar [19331 SSLR 101 (CA) ......................... 12 

- do - (1933) 2 MLJ 31 (PC) ................... 12 

Shane v Rossner [19541 2 WLR 1057 ................ 480,481 

Shanghai Fire and Marine Insurance Co. Ltd. v Tan 
Cheong Chan (1924) 4 FMSLR ........................... 300 

Shell v Gibbs [19831 1 All ER 745 .................... 381 

Shield v Scottish Assurance Corp. Ltd. 
(1889) 16R (Ct. of Sess. ) 1014 ....................... 286 

Simpson v Accidental Death Insurance Co. 
(1877) 3 App Cas 279 ................................. 447 

Sinnadorai v New Zealand Insurance Co. Ltd. 
[19851 1 MLJ 183 ................................. 496,504 

Sino-Malay Transport Sdn. Bhd. v QBE Insurance Ltd. 
[19801 1 MLJ 177 ................................. 318,319 

Smith v Accident Insurance Co. 
(1870) LR 5 Ex. 302 .............................. 390,391 

Smith v Lascelles 100 ER 101 ......................... 124 

Solvency Mutual Guarantee Co. v Froane 158 ER 369 ..... 63 

Song Bok Yoon v Ho Kim POui [19681 1 MLJ 56 .......... 249 

Sparenborg v Edinburgh Life Assurance Co. 
[19121 1 KB 195 ...................................... 

240 

Spinney's Ltd. v Royal Insurance Co. 
[19801 1 Lloyd's Rep. 406 ........................ 

391,394 

State Fire Insurance General Manager v Liverpool and 
Globe Insurance Co. Ltd. [19521 NZLR 5 ............... 467 

Steadfast Insurance Co. vF&B Trading Co. 
[19721 ALJR 10 ....................................... 

462 

599 



Stearns v Village main Reef Gold Mining Co. 
(1905) 21 TLR 236 .................................... 443 
Stewart v oriental Fire and Marine Insurance Co. 
[19841 2 Lloyd's Rep. 109 ............................. 75 

Stevenson v Snow 97 ER 808 ........................... 235 

Stockton v Mason [19781 2 Lloyd's Rep. 430 ........ 95, r 296 

Stone v Reliance Mutual Insurance Society 
[19721 1 Lloyd's Rep. 469 .................... 255f256,264 

Stoneham v ocean, Railway and Accident Insurance Co. 
(1887) 19 QBD 237 ................................ 205,306 

Straits Echo Press Ltd. v Board of Management of 
War Risks (Goods) Insurance Fund (1941) 10 MLJ 211 .... 38 

Stuart v Freeman [19031 1 KB 47 ...................... 232 

Subramaniam v Retnam [19661 1 MLJ 172 ................ 260 

Suhaimi bin Ibrahim v United Malayan Insurance Co. 
[19661 1 MLJ 140 ......................... 191,192,197,212 

Symington v Union Insurance Society of Canton 
(1928) 97 LJ KB 646 .................................. 382 

Tan Boon Heng v Oriental Fire and General Insurance 
Co. Ltd. [19681 1 MLJ 270 ............................ 289 

Tan Chong & Sons Motor Co. Sdn. Bhd. v Alan McKnight 
[19831 1 MLJ 220 ...................................... 

16 

Tan Choo Nik and Anor. v American International 
Assurance Co. Ltd. [19821 1 Malaysian CLJ 570 ........ 198 

Tan Hiow v Lee Boon Chia (1958) 3 MC 173 ............. 406 

Tan Kang Hua v Safety Insurance Co. 
[19731 1 MLJ 6 ............................... 

153,167,176 

Tan Keng Hong v Fatimah [19741 1 MLJ 156 (FC) ........ 377 

- do - [19781 1 MLJ 97 (PC) ............... 
377,378 

Tan Kheng Cheng, Re (1962) 28 MLJ 310 ............ 486r488 

Tan Kwang Chin v PP (1959) 25 MLJ 253 ............ 356,484 

Tan Kwee Low v Lee Chong and Anor. 
(1960) 26 MLJ 212 .................................... 

490 

600 



10 

Tan Teik Leong v Regina (1956) 25 MLJ 14 ............. 480 

Tan Tye v Union Insurance Society of Canton 
(1879) 1 Ky. 482 .............................. 156,157,163 

Tapsell v Maslen [19671 Crim. LR 53 .................. 487 

Tate v Hyslop (1885) 15 QBD 368 ...................... 447 

Tay Hean Seng v China Insurance Co. Ltd. 
(1953) 19 MLJ 38 ............................... 53,, 54r358 

Taylor v Eagle Star (1940) 67 Ll. L Rep. 136 ..... 170,172 

Tee Liam Toh v National Employees' Mutual General 
Insurance Association (1964) 30 MLj 326 .............. 319 

Teh Hwa Seong v Chop Lim Moh and Anor. 
[19811 2 MLJ 341 ..................................... 338 

Teh Say Cheng v North British and Mercantile 
Insurance Co. (1921) 2 FMSLR 248 

...... 132,133,134,139,140,141,156,158,164,176,178,313,315 

Teo Kim Kien and Ors. v Lai Sen and Anor. 
[19801 2 MLJ 125 ......................... 439,447f448,453 

Teoh Suan Eng v Lew Meng Shin 
[19821 1 MLJ 363 ..................................... 337 

Teoh Teck Seng, Re (1959) 25 MLJ 220 ................. 490 

Thangavelu v Chia Kok Bin [19811 2 MLJ 277 ........... 337 

The Cycle & Carriage Co. v The Motor Union Insurance Co. 
[19311 SSLR 69 ................... 200,217,355,366,367,375 

The New India Assurance Co. v Karam Singh 
[19721 2 MLJ 76 ...................................... 

315 

The South British Insurance Co. v Haji Ismail 
(1964) 30 MLJ 16 ............................. 

130,131,509 

Thompson v Adams (1889) 23 QBD 361 ................... 222 

Thompson v Weems (1884) 9 App. Cas. 671 .............. 237 

United Malayan Insurance Co. v Lee Yoon Heng 
(1964) 30 MLJ 45 ................. 

131,132,160,179,257,260 

Universal Corporation v Fiveways Properties 
[19781 3 All ER 1131 ................................. 

406 

601 



Vellusamy v PP [19741 1 MLJ 15 ................... 484j, 486 

Verelst's Administratrix V Motor Union insurance Co. [19251 2 KB 137 ...................................... 305 

Virappa Chitty v Ventre (1869) WOC Appendix 

Wainwright v Bland 150 ER 339 ......................... 87 

Warren v Sutton & Co. [19761 2 Lloyd's Rep. 276 ...... 299 

Waters v Monarch Fire and Life Assurance Co. 
119 ER 705 ........................................... 115 

Wayne Tank v Employers' Liability Assurance Corp. 
[19731 3 All ER 825 .............................. 384,386 

Weddel v Road Transport and General Insurance Co. 
[19321 2 KB 563 .................................. 465,467 

West of England Fire Insurance Co. v Isaacs 
[18971 1 QB 226 .................................. 444,449 

Williams v Baltic Insurance Association 
[19241 2 KB 282 ...................................... 117 

Williams v Jones [19751 RTR 433 ...................... 476 

Windus V Tredegar (1886) 15 LT (NS) 108 .............. 232 

Winicofsky v Army and Navy Insurance Co. 
(1919) 35 TLR 283 .................................... 385 

Winspear v Accident Insurance Association 
(1880) 6 QBD 42 .................................. 388,390 

Wong Choo Yong v Safety Insurance Co. Ltd. 
[19711 2 MLJ 266 ..................................... 506 

Wong Kon Poh v New India Assurance Co. Ltd. 
[19701 2 MLJ 131 (HC) 

- do - [19701 2 MLJ 287 (FC) ......... 35lf370,374 

Wong Lang Hung v National Enployees' Mutual General 
Insurance Co. [19721 2 MLJ 191 ........... 142, fl59,, 259,, 318 

Woo Chin Fong v The New India Assurance Co. 
(1962) 28 MLJ 432 

................................. 
325,327 

Woolfall and Rimmer v Moyle [19421 1 KB 66 ........... 196 

602 



Yeo Beng Chow v The New India Assurance Co. 
[19701 2 MLJ 223 ................................. 349,378 

Yeo Hock Hoe's Policy, Re (1938) 7 MLJ 33 .... 412,424,426 

Yong Moi and Anor. v Asia Insurance Co. Ltd. 
(1964) 30 MLJ 307 .................................... 480 

Yorkshire Insurance Co. v Craine [19221 Ac 541 ....... 219 

Yorkshire Insurance Co. v Nisbet Shipping Co. 
[19621 2 QB 330 .................................. 439,440 

ziel Nominees Pty. Ltd. v VACC Insurance Co. Ltd. 
(1976) 50 ALJR 140 ................................... 404 

Zurich General Accident and Liability Insurance 
Co. Ltd. v Morrison [19421 2 KB 53 ............... 136fl54 

603 



Table of Statutes 

Australia 

Insurance Companies Act 1984 
s. 6 .................................................. 456 
s. 50 ................................................. 456 
s. 65 ................................................. 456 

Life Insurance Act 1945 
S. 85 ............................................... 48,49 
s. 86 ............................................. 102,109 
s. 92 ................................................. 335 

India 

Contracts Act 1872 
s. 17 ................................................. 185 
s. 28 .................................................. 72 
S. 65 ................................................. 238 

Life Insurance Act 1938 
s. 45 ................................................. 188 

Malaysia 

Administration of Muslim Law (Amendment) Enactment 
1974 (Malacca) ....................................... 436 

Age of Majority Act 1971 
s. 2 ............................................... 47, r548 

Application of Laws ordinance 1949 (Sarawak) ........... 8 
s. 2 .................................................... 9 

Application of Laws ordinance 1953 (Sabah) ............. 9 

Arbitration Act 1950 (Revised 1972) .................. 317 
s. 24 ................................................. 319 

Christian Marriage ordinance 1956 .................... 415 

Civil Law Act 1956 (Revised 1972) ................. 8,9,95 
s. 3 ............................................... 

11,516 

604 



s. 4 .............................. 11,13,14,17,399,400,401 
s. 5 ................... 10,12,15,16,89,399,407,408,516,546 
s. 6 .................................................. 408 
s. 7 .......................................... 336,339,340 
s. 8 .................................................. 337 
s. 23 ............................................. 104,410 
.. 412,413,414,418,419,420,422,423,424,427,428,4730,431,434 
s. 25 ................................................. 434 
s. 26 ............................................... 95,96 
s. 28A ............................................ 337f339 

Civil Law (Amendment) Act 1984 ................... 337,338 
s. 2A ................................................. 337 
s. 7 .............................................. 339,340 
s. 28A ............................................ 339,340 

Civil Law Enactment 1937 (Federated Malay States) 
s. 2 .................................................... 8 

Civil Law (Extension) Ordinance 1957 
(Federation of Malaya) ................................. 8 

Civil Law Ordinance 1878 (Straits Settlements) ......... 7 

Civil Law Ordinance 1909 (Straits Settlements) ...... 8,37 
s. 5 ................................................... 37 

Civil Law ordinance 1938 (Sabah) ....................... 9 

Civil Marriage ordinance 1952 (Federation of Malaya).. 415 

Companies Act 1965 ............................... 557,, 569 

Companies ordinance Cap. 65 (Sarawak) .................. 35 

Contracts Act 1950 (Revised 1974) .................. 17,41 

S. 1 ................................................... 
41 

s. 2 ................................................ 
41,46 

s. 4 ................................................ 
42,66 

s. 5 ................................................ 
43,44 

s. 7 ................................................ 
45,58 

S. 10 ............................................... 
43,52 

S. 11 .................................................. 
47 

s. 13 .................................................. 
53 

s. 14 .................................................. 
52 

s. 17 ............................................. 
183,184 

s. 18 ................................................. 
186 

S. 19 ................................................. 
181 

s. 24 ............................................ 
46,69,75 

s. 29 .............................................. -*70 
s. 31 ............................................ 

88,93,95 

s. 57 ............................................. 
405,406 

s. 63 ..................................... *********o, *402 
s. 65 .................................. * *******, *****, 238 

s. 76 ................................ 

605 



s. 135 ................................................ 243 
s. 138 ................................................ 247 
s. 139 ................................................ 247 
s. 141 ................................................ 247 
s. 149 ................................................ 248 
s. 164 ................................................ 248 
s. 165 ............................................ 248,288 
S. 180 ................................................ 248 
S. 181 ................................................ 248 
s. 182 ................................................ 248 
S. 191 ............................................ 248,288 

Contracts Enactment 1899 (Federated Malay States) ..... 80 

Conveyancing and Law of Property ordinance 1886 
(Straits Settlements) 
s. 73 ................................................. 409 

Criminal Procedure Code 
s. 173A ............................................... 489 

Dangerous Drugs ordinance 1952 
s. 39B ................................................ 330 

Employees' Social Security Act 1969 ................... 39 

Evidence Act 1950 (Revised 1971) 
S. 90 ..................................... ...... 118 
S. 91 ..................................... 265,266,267,269 
s. 92 ..................................... 266,267,269,270 
s. 106 ................................................ 488 
s. 112 ................................................ 

417 

Federal Constitution 
Art. 3 ................................................ 

516 
Art. 4 ............................................. 

15F516 
Art. 74 ............................................... 

434 
Art. 76 ............................................... 

434 
Art. 160 .............................................. 

516 
9th Schedule ..................................... 

434,517 

Fire Insurance Companies Enactment 1918 
(Federated Malay States) .............................. 

36 

Fire Insurance Companies Enactment (No-130) (Johore) -. 36 

Fire insurance Companies ordinance 1917 
(Straits Settlements) ................................. 

35 

Fire Insurance Companies ordinance 1948 
(Federation of Malaya) ................................ 

36 

Fire Insurance Companies ordinance 1956 (Sabah) ....... 36 

Hire-Purchase Act 1967 (Revised 1978) ................ 518 

606 



Insurance Act 1963 (Revised 1972) ...... 32,39,544,545,567 
s. lA ................................................. 245 
s. 3 ........................................... 52,569,571 
s. 3A ................................................. 573 
s. 3B ................................................. 572 
s. 3C ................................................. 573 
s. 4 .................................................. 572 
s. 4A ................................................. 572 
s. 5 .................................................. 572 
s. 6 .................................................. 574 
S. 10 ................................................. 575 
S. 11 .............................................. 33,575 
s. 11A ................................................ 576 
s. 11B ................................................ 576 
s. 12A ................................................ 575 
s. 13A ................................................ 577 
s. 14 ............................................. 333,577 
s. 14A ............................. 64,223,230,236,281,282 
s. 15 ......................................... 227,576,577 
s. 15C .................................... 185,186,187,188 
s. 15D ................................................. 67 
s. 16 ............................................. 234,577 
s. 16A ................................................ 291 
s. 17 ................................................. 577 
s. 17A ................................................ 578 
s. 17B ................................................ 578 
s. 17C 578 
s. 17CC ............................................... 578 
s. 17D ................................................ 578 
s. 18 ................................................. 579 
s. 18A ................................................ 578 
s. 18B ............................................. 67,578 
S. 18C ................................................ 

578 
s. 18D ................................................ 

578 
s. 18E ................................ 

270f271,272,273,578 
s. 18F ................................................ 

578 
s. 18G ................................................ 

578 
S. 19 ................................................. 

579 
s. 20A .................................... 

243,245,246,579 
s. 20B ............................................ 

578,579 
s. 20D ............................................ 

580,599 
s. 22 ................................................. 

575 
s. 29 ................................................. 

581 
s. 30 ................................................. 

581 
s. 31 ................................................. 

582 
s. 32 ................................................. 

581 
s. 33 ................................................. 

581 
s. 34 ................................................. 

581 

s. 35 ................................................. 
570 

s. 39A ................................ *************, **580 
s. 39B .................................... **, ****, oo*, 580 

s. 40 ......................... 
90,91,98,99,100,101,106,112 

s. 42 ................................. **, *, *, ***, *****333 
s. 43 ................................ *******47,64,234f233 
s. 44 ............................... ***, ****, **, *, ****234 
s. 44A ........................ 

270,272,273,274,275,276,295 

607 



s. 45 ................................................. 334 
Ist Schedule ...................................... 44,333 
4th Schedule .................................. 575 

Insurance Amendment Act 1975 ......................... 271 

Insurance Amendment Act 1978 ......................... 291 

Insurance Amendment Act 1979 ..................... 272,276 

Insurance Amendment Act 1988 .......................... 569 

Insurance Companies (Compulsory Liquidation) 
Act 1962 ............................... 30,35,227,228,569 
s. 2 .................................................. 582 

Internal Security Act 1960 (Revised 1972) ............ 519 

Islamic Banking Act 1983 ............................. 519 

Law of Sarawak ordinance 1928 (Sarawak) ................ 8 

Law Reform (Marriage and Divorce) Act 1979 ........... 415 

Legitimacy Act 1961 (Revised 1971) ................... 417 

Life Assurance Act 1961 (Federation of Malaya) ..... 30,35 

Life Assurance (Amendment) Act 1961 
(Federation of Malaya) ............................. 30,35 

Life Assurance Companies Enactment 1924 
(Federated Malay States) ....................... 28,35,566 

Life Assurance Companies Ordinance 1948 
(Federation of Malaya) ................................ 35 

Life Assurance Companies Ordiýnance 1950 (Sabah) ...... 35 

Life Assurance Enactment (No-129) (Johore) ............ 35 

Life Assurance ordinance 1941 (Straits Settlements) ... 35 

Limitation ordinance 1953 ............................. 71 
s. 6 .................................................. 

312 

Malaysia Act 1963 ............................... 5138,434 
s. 74 ............................................... 

38,40 

Malaysia (Singapore Amendment) Act 1965 ................ 5 

Moneylenders Ordipance 1951 .......................... 518 

Motor Vehicles Enactment 1938 (Trengganu) ............. 37 

608 



Motor Vehicles (Third Party Insurance) Ordinance 1949 
(Sarawak) ......................................... 38, r478 

National Land Code 1965 
s. 89 ................................................. 403 

Partnership Act 1961 (Revised 1974) ................... 17 

Pawnbrokers Act 1972 ................................. 578 

Penal Code 
s. 302 ................................................ 330 
s. 305 ................................................ 329 
s. 309 ................................................ 329 
s. 378 ................................................ 369 
s. 390 ................................................ 369 
s. 441 ................................................ 371 
s. 443 ................................................ 371 

Road Traffic Enactment 1937 (Federated Malay States) .. 37 

Road Traffic Enactment 1938 (Kedah) ................... 37 

Road Traffic Ordinance 1941 (Straits Settlements) 

Road Traffic ordinance 1958 ........................... 37 
s. 2 .................................................. 481 
s. 74 ..................... 475,476,477,480,481,482,485,486 
s. 75 ............................. 222,7231,, 492, r493,494,495 
s. 76 ................................................. 492 
s. 78 ............................................. 497,498 
s. 79 ................................. 484,485,499,500,501 
S. 80 ................................. 469,503,505,506,508 
S. 81 .................................................. 

311 

Road Traffic (Third Party Insurance) Enactment 1937 
(Federated Malay States) ............................. 474 

Road Traffic (Third Party Insurance) Enactment 1928 
(Johore) .............................................. 

37 

Road Traffic (Third Party Insurance) Ordinance 1928 
(Straits Settlements) ................................. 

36 

Road Traffic (Third Party Insurance) Ordinance 1950 
(Sabah) ........................................... 

37r475 

Sale of Goods (Malay States) ordinance 1957 ........... 17 

S. 19 ................................................. 
119 

s. 20 ................................................. 
119 

s. 21 ................................................. 
119 

Specific Relief Act 1950 (Revised 1974) ............... 41 

Takaful Act 1984 .................................. 
34F519 

s. 2 .............................................. 
534j, 545 

609 



s. 3 .................................................. 537 
s. 4 .............................................. 557,558 
s. 8 .......................................... 546, f555f558 S. 11 ................................................. 558 
s. 28 ................................................. 557 
s. 64 ................................................. 548 
s. 65 ................................................. 541 

War Risks (Goods) Insurance Enactment 1941 
(Federated Malay States) .............................. 38 

War Risks (Goods) Insurance Ordinance 1941 
(Straits Settlements) ................................. 38 

Workmen's Compensation ordinance 1952 ................. 39 

Workmen's Compensation ordinance 1955 (Sabah) ......... 39 

Workmen's Compensation ordinance Cap. 80 (Sarawak) ..... 39 

Singapore 

Civil Law (Amendment) Act 1979 ........................ 13 

Constitution (Amendment) Act 1965 ...................... 5 

Insurance Act 1965 
s. 267 ................................................. 

40 

Singapore Independence Act 1965 ........................ 5 

United Kingdom 

Assurance Companies Act 1909,9 Edw. VII c. 49 .. 35,36,566 

Administration of justice Act 1982, c. 53 ............. 337 

Family Law Reform Act 1969, c-46 
S. 19 ................................................. 

417 

Financial Services Act 1986, c. 60 
s. 113 ................................................. 

75 

Fires Prevention (Metropolis) Act 1774,14 Geo. III c. 78 

s. 83 ............................................. 
404,407 

Gaming Act 1845,8 &9 Vict. C-109 ................. 
78,80 

S. 18 .................................................. 
78 

Government of Straits Settlements Act 1866,29 & 30 Vict. 

c. 115 .................................................. 
2 

insurance Companies Act 1982, c-50 
s. 75 .................................................. 

67 

610 



s. 76 .................................................. 67 

Law of Property Act 1925,15 & 16 Geo. V c. 20 .... 397,400 
s. 47 ............................................. 404r407 
s. 136 ................................................ 398 

Life Insurance Act 1774,14 Geo. III 
c. 48......................... 77j, 78j89r9O,, 115j120fl2l,, 122 
S-1 ............................................. 77f86,, 87 
s. 2 ............................................... 86,123 
s. 3 ........................................... 86,113,123 
s. 4 ................................................... 87 

Marine Insurance Act 1745F 14 Geo. II c. 37 ............. 77 
S. 1 ................................................... 77 

Marine Insurance Act 1906,6 Edw. VII c. 41 .......... 79,89 
s. 4 ............................................. 79,85,86 
s. 5 ................................................ 79,96 

s. 21 ................................................. 130 
s. 55 ................................................. 380 

Marine Insurance (Gambling Policies) Act 1909, 
9 Edw. VII c. 12 .................................. 79,81,89 
S. 1 ................................................... 79 

Married Women's Property Act 1870f 
33 & 34 Vict. c. 93 ........................... 409,411,421 

Married Women's Property Act 1882, 
45 & 46 Vict. c. 75 ................................... 

409 
S. 11 ......................................... 

409, f4llf426 

Policies of Assurance Act 1867 
30 & 31 Vict. c. 144 .......................... 

397,399,, 400 
S. 1 .............................................. 

398r399 
s. 3 .................................................. 

398 

s. 5 .................................................. 
398 

Rehabilitation of offenders Act 1974, c. 53 ........... 174 

Road Traffic Act 1930F 20 & 21 Geo. V c. 43 .......... 36,37 
Road Traffic Act 1972, c. 20 
s. 143 .................................... 

475,476,483,487 

s. 145 ................................................ 
496 

s. 147 ................................................ 
231 

s. 149 ................................................ 
466 

s. 196 ................................................ 
477 

Suicide Act 1961, c. 60 
s. 1 ... 

329 

Theft Act 1968 ....................................... 
367 

Third Parties (Rights Against Insurers) Act 1930, 

20 & 21 Geo. V c. 25 ................................... 
509 

611 



Bibliography 

Books 

Ahmad, K, Towards the Monetary and Fiscal System of Islam, Institute of Policy Studies, Islamabad 1981. 

Aghnides, NPr Mohammedan Theories of Finance, Premier 
Books, Lahore 1961. 

Allot, A, New Essays in African Law, Butterworths, London 
1970. 

Amin, SH, Islamic Banking and Finance: The Experience of 
Iran, Vahid Publications, Teheran 1986. 

-do- Islamic Law in the Contemporary World, Royston, 
Glasgow 1985. 

Arasaratnam, S, Indians in Malaysia and Singapore, Oxford 
University Press, London, 1970. 

Atiyah,, PS, Accidents, Compensation and the Law, 3rd Ed. 
Weidenfeld & Nicholson, London 1982. 

Baille, NBE, The Moohummudan Law of Sale According to 
Huneefa Code, Smith Elder, London 1856. 

Bartholomew, GW, The Commercial Law of Malaysia; A Study 
in the Reception of English Law, Malayan Law Journal 
Ltd., Singapore 1965. 

Birds,, J,, Modern Insurance Law, Sweet & Maxwell, London 
1982. 

Braddel, R. The Law of the Straits Settlements; A 
Commentary, Oxford University Pressr Kuala Lumpur 1982. 

British Insurance Brokers Association, Value for Money 
Insurance, Flame Books, London 1983. 

Butterworths Editorial Staff (Eds. ), Islamic Banking and 
Finance, Butterworths, London 1986. 

Cannarr Kr Motor Insurance Theory and Practicer Witherby, 
London 1979. 

612 



Carter, RL, A Handbook of Insurance, Kluwer Harrap, 
London 1973. 

Chan, HHMI An Introduction to Singapore Legal System, 
malayan Law Journal Ltd., Singapore 1985. 

Cockerell, H, Insurance, 4th Ed. r Hodder & Stoughton, 
London 1980. 

Colinvaux, Rr Insurance Law, 5th Ed., Sweet & Maxwell, 
London 1984. 

Davies, BPA, Houseman and Davies Law of Insurance, 10th 
Ed., Butterworths, London 1984. 

Denbow, C. Life Insurance Law in the Commonwealth 
Carribean, Butterworths, London 1984. 

Doi, ARI, Shariah: The Islamic Law, Ta Ha Publishers, 
London 1984. 

DrakeI PEI Financial Developments in Malaysia and 
Singapore, Australian National University Press, Canberra 
1969. 

Finsinger, J, et. al, Insurance: Competition or 
Regulation? A Comparative Study of the Federal Republic 
of Germany and the United Kingdom, Institute of Fiscal 
Studies, London 1985. 

Furmston, MP, (Ed. ) Cheshire, Fifoot and Furmston's Law 
of Contract 11th Ed., Butterworths, London 1986. 

Goff and Jones, The Law of Restitution, 3rd. Ed., Sweet 
Maxwell, London 1986. 

Guest, AG, (Ed. ) Anson's Law of Contract, 25th Ed., 
Clarendon, oxford 1979. 

Hailsham of St. Marylebone, Lord, (Ed. ) Halsbury's Laws 

of England, 4th Ed., Butterworths, London 1983. 

Harding, AJ, (Ed. ) The Common Law in Singapore and 
Malaysia, Butterworths, Singapore 1985. 

613 



Hodgson, Cr Lloyd's of London; A Reputation at Risk, Penguinr London 1986. 

Holcombe, L, Wives and Property, Martin Robertson, Oxford 1983. 

Homond, SH, Islamic Bankingr Arabian Information, London 1986. 

Hooker, MB, Islamic Law in Southeast Asia, oxford 
University Press, Singapore, 1984. 

- do - Native Law in Sabah and Sarawak, Malayan Law 
journal Ltd., Singapore 1980. 

Ibrahim, AM, Family Law in Malaysia and Singapore, 2nd 
Ed., Malayan Law Journal Ltd., Singapore 1984. 

- do - Sources and Development of Muslim Law, 
Malayan Law Journal Ltd., Singapore 1965. 

- do - The Distribution of Estates According to 
Shafii Law, Malayan Law Journal Ltd., Singapore 1976. 

- do - and Joned, A. Sistem Undang Undang di 
Malaysia, Dewan Bahasa dan Pustaka, Kuala Lumpur 1985, 

Ivamy,, ERH I Fire and Motor insurance,, 4th Ed. r Butterworths, London 1984. 

- do - General Principles of Insurance Law, 5th Ed., 
Butterworths, London 1986. 

- do - Marine Insurance, 4th Ed., Butterworths, 
London 1985. 

- do - Personal Accident, Life and Other Insurancesr 
2nd Ed., Butterworths, London 1980. 

Keeton, REr Insurance Law Basic Text, West 
St. Paul Minnesota 1971. 

Keeton, GW and Sheridan, LA. Law of Trusts, 
Barry Rose, London 1983. 

Publishing, 

11th Ed. , 

Economic Khan, WM, Towar. ds an Interest-Free Islamic 
System, The Islamic Foundation, London 1985. 

614 



Kohli, RC, An Introduction to Insurance Practice and Principles in Singapore and Malaysia, Singapore insurance Training Centrer Singapore 1982. 

Lee,, CY,, The Law of Consumer Credit, Singapore University 
Press, Singapore 1980. 

Leet KK,, Life Insurance in Malaysia, Life Insurance 
Association of Malaysia, Kuala Lumpur 1984. 

Lee, SY, The Monetary and Banking Development of Malaysia 
and Singapore, Singapore University Press, Singapore 
1974. 

MacGillivray, EJ, MacGillivray and Parkington on 
Insurance Law, 7th Ed., Sweet & Maxwellr London 1981. 

MacKenzie, ME, Overseas Economic Surveys: Malaya, 
Economic and Commercial Conditions in the Federation of 
Malaya and Singapore, HMSO, London 1952. 

Malayan Insurance Instituter Insurance of the Person, 
MII, Kuala Lumpur 1985. 

- do - Life Assurance Law, MII, Kuala Lumpur 1985. 

Mahajani, U, The Role of Indian Minorities in Burma and 
Malaya, Vora & Co., India 1960. 

McMinn, WG, A Constitutional History of Australia, Oxford 
University Press, Melbourne 1979. 

Myint Soe, The Insurance Law of Malaysia, Quins, 
Singapore 1979. 

Pickthal, MW, The Meaning of the Glorious Quran; Text and 
Explanatory Translationf Idratul Quran Wal Uloomi 
Islamia, London 1930. 

Pollock and Mulla, Indian Contract and Specific Relief 
Acts, 9th Ed., Triparthir Bombay 1972. 

Rahaman, A. Economic Doctrines of Islam Vol IV: Banking 
and Insurance, The Muslim Schools Trust, London 1976. 

615 



Rawlins, J, Sarawak 1839 - 1963, MacMillanr London 1965. 

Raynes, HE, A History of British Insurance, 2nd Ed., 
Pitman, London 1964. 

Rogers, WVH, (Ed. ) Winfield and Jolowicz 
Ed., Sweet & Maxwell, London 1984. 

Rose, FD,, (Ed. ) New Foundations for 
Stevens, London 1987. 

on Tort, 12th 

Insurance Law, 

Rotary Club of Singapore, Singapore: A Handbook of 
Information, Rotary Club, Singapore 1933. 

Saleh,, NA, Unlawful Gain and Legitimate Profit in Islam, 
Cambridge University Press, Cambridge 1986. 

Schacht, J, An Introduction to Islamic Law, oxford 
University Press, London 1964. 

Shawcross, The Law of Motor Insurance, Butterworthst 
London 1935. 

Sheridan, LA. The British Commonwealth; The Development 
of its Laws and Constitution Vol. 9: Malaya and Singapore, 
The Borneo Territories, Stevens, London 1961. 

Siddiqi, MN, Insurance in an Islamic Economy, The Islamic 
Foundation, London 1985. 

- do - Muslim Economic Thinking: A Survey of 
Contemporary Literature, The Islamic Foundation, 
Leicester 1981. 

- do - Partnership and Profit Sharing in Islam, The 
Islamic Foundation, London 1985. 

Sinnadurai, V. The Law of Contract in Malaysia and 
Singapore: Cases and Commentary, Oxford University Press, 
Kuala Lumpur 1979. 

- do - (Ed. ) Survey of Malaysian Law 1982, Malayan 
Law Journal Ltd., Kuala Lumpur 1983. 

Sutton, KC, Insurance Law in Australia and New Zealand, 
Law Book Co., Australia 1980. 

Turnbull, CM, The Straits Settlements 1826 - 1867r 

Athlone Pressr London 1972. 

616 



Vance, WR, A Handbook on the Law of Insurance 3rd Ed. (BM 
Anderson, Ed. ), West Publishing, Minnesota 1951. 

Westall, OMF The Historian and the Business of Insurance, 
Manchester University Press, Manchester 1984. 

Wickens, Law of Life Assurance in Australia, 5th Ed., Law 
Book Co., Sydney 1979. 

Wu, MA and Vohrah, B, The Commercial Law of Malaysia, 
Heinemann, Kuala Lumpur 1980. 

Articles 

AJE, 'Insuring the Purchaser's Interest', [19761 Law 
Institute Journal, 328. 

Adams, JE, 'Property Damage Between Contract and 
Completion'. [19711 The Law Society's Gazette, 224. 

Ahmed, S, 'Two Proximate Causes and the Exception 
Clause', (1974) 124 NLJ 592. 

Aldrdge, TM, 'Shifting the Insurance Burden', (1974) 124 

NLJ 966. 

Alexanderr BRI 'Insurance Agent Misconduct - Disclosure 
by Insurers', (1981) Insurance Law Journal 558. 

Balan, P, 'Cover Without Cover', [19781 JMCL 161. 

- do - 'Legal Source Materials in the National 

Archives of Malaysia', [19781 JMCL 281. 

- do - and ioned, At 'Amanah yang Berbangkit di bawah 

Seksyen 23 Akta Undang Undang Sivil 1956', [19831 JMCL 

201. 

Bauer , RSr 'Confusion of the Terms 'Proximate' and 
'Direct'', (1935-36) Notre Dame Lawyer 394. 

Billings, R, 'The 'Other insurance' Provision of the 

Automobile Policy' (1949) Insurance Law Journal 498. 

617 



Birds, J, 'Contractual Subrogation in Insurance Law', [19791 JBL 124. 

- do - 'Excluding the Proximate Cause Rule', [19821 
JBL 324. 

- do - 'Giving Particulars of a Loss', [19821 JBL 324. 

- do - 'Illegality and Insurance', [19851 JBL 48. 

- do - 'Insurer's Duty of Utmost Good Faith; Damages for Non-Disclosure', [19861 JBL 439. 

- do - 'Motor Insurance and the Knock for Knock 
Agreements', (1978) 41 MLR 201. 

- do - 'The Consequences of an Unauthorised Insurance 
Contract'. [19851 JBL 486. 

- do - 'The Insurance Contract in the London Market', 
[19831 JBL 430. 

- do - 'The Reform of Insurance Law', [19821 JBL 449. 

- do - 'Warranties and Waiver of the Duty of 
Disclosure', [19841 JBL 163. 

- do - 'Warranties in Insurance Proposal Forms'. 
[19771 JBL 237. 

- do - 'What is a Cover Note Worth? ', (1977) 40 MLR 
79. 

Boase, AW, 'The Economic System in Islam: A Model for all 
Men', (1985) 29 Islamic Quarterly 12. 

Boberg, PQRF 'Insurance Warranties are Trumps', (1966) 83 
South African Law Journal 220. 

- do - 'Trumping an Insurance Warranty', (1969) 86 
South African Law Journal 335. 

Borrowdale, A, 'Insurance Intermediaries: A Confusion of 
Roles', (1983) Modern Business Law (South Africa) 97. 

Brentnall, TWB, 'Statutory Illegality and the Innocent 
Victim', [19871 The Law Society's Gazette 343. 

Brooke, H, 'Materiality in Insurance Contracts', [19851 
LMCLQ 437. 

618 



Cain,, LS,, 'Insurable Interest in Life', (1926) 6 Boston 
University Law Review 111. 

Cassidy, DI, 'The Insurance of Land and Buildings the 
Subject of a Contract of a Sale', (1971) 45 ALJ 30. 

Cheeseman, HR. 'The oldest Malayan Firm: The Story of 
Guthrie & Co. Ltd. ', (1955) 5 British Malaya 37. 

chorley, RST, 'Road Traffic Acts - Compulsory Insurance, 
(1938) 1 MLR 323. 

Clarke, M, 'Illegal Insurance', (19871 LMCLQ 201. 

- do - 'Insurance Law: Recent Causes' [19831 LMCLQ 
576. 

- do - 'Insurance: The Proximate Cause in English 
Law' (1981) 40 CLJ 284 

Clarke, PH, 'The Disclosure of Criminal Information to 
Insurers'. [19841 LMCLQ 100. 

Coghlin, TG, 'Protection and Indemnity Clubs', [19841 
LMCLQ 403. 

Cohen, A, 'The Marine Insurance Bill'. (1903) 19 LQR 367. 

Colinvaux, RS, 'Avoidance of Estate Duty on Life 
Policies'. [19601 JBL 329. 

Costigan, GP, 'Conditions in Contracts', (1907) 7 
Columbia Law Review 151. 

Dale,, m,, 'Mushroom Insurance Firms' , Far Eastern Economic 
Review, 27 April 1961f 175. 

Davidson, FPF 'Accidents, Accidental 
Exposure to Risk', [19841 JBL 39. 

Derrington, DK, 'Conditions in Policies 
Onus of Proof'. (1985) 59 ALJ 554. 

Means and Wilful 

of Insurance 

Drabble, JH and Drake, PEI 'The British Agency Houses in 
Malaysia: Survival in a Changing World', (1981) 12 
Journal of Southeast Asian Studies 297. 

Drexel, VL and Shields, FE, 'Almost Anybody can be an 
Expert', (1976) 43 Insurance Counsel Journal 338. 

Durkin, JH, 'Insurance Claims', (1971) 6 Victoria 
University at Wellington Law Review 1. 

619 



Editorial Notes and Comments 

'A Proposed Extension of the Insurable Interest 
Requirement for Key Man Insurance', (1955-56) 65 Yale 
Law Journal 736. 

'Assignment of Life Insurance Policy to One Without 
Insurable Interest', (1903-04) 17 Harvard Law Review 
502. 

'Automobile Liability Insurance - Effect of Double 
Coverage and 'Other Insurance' Clauses', (1953-54) 
Minnesota Law Review 838. 

'Concurrent Coverage in Automobile Liability 
Insurance' (1965) 65 Columbia Law Review 319. 

'Days of Grace for Payment of Premium', [1957-581 JBL 
82. 

'insurable Interest in Property: An Expanding 
Concept', (1958-59) 44 Iowa Law Review 513. 

'Insurance Broker: Personal Liability for Premium', 
[19741 JBL 246. 

'Insurance Brokers' Negligence', [19721 JBL 52. 

'Insurance Brokers' (Registration) Act 19771, (1977) 
127 NLJ 784. 

'Is Insurance Truly Halal? ' (1984) 9 Arabia 62. 

'Islamic Insurance and Re-Insurance - The Basis'. 
(1986) 5 Arabia 72. 

'Life Insurance and Public Policy', (1939) 7 MLJ xlix. 

'MIB as Defendants', [19681 JBL 161. 

'Motor Car Third Party Insurance - Same Claim Covered 
by Two Policies', (1931-32) 5 ALJ 343. 

'Motor Insurers' Bureau', [19651 JBL 158. 

'Motor Vehicles - Passenger Insurance', (1971) 12 NLJ 
521. 

'The Malayan Musrooms1r Far Eastern Economic Review, 9 

August 1962, p. 268. 

'The Resuscitation of the Warranty in Fire Insurance', 
(1923) 32 Yale-Law journal 274. 

'The Warranty in Insurance Contracts', (1923) 36 

Harvard Law Review 597. 

620 



'What Constitutes an Insurable Interest in a Life', 
(1909-1910) 23 Harvard Law Review 57. 

El-Hassan, MMf 'Insurance and Development in Sudan', 
Warwick Law Working Papers, Vol. 6 No. 2. October 1983. 

Eley , WA j, 'Insurance' in Singapore: A Handbook of 
Informationr Rotary Club of Singapore 1933. 

Ellinger, EP, and Keith, KJ, 'Legal Research: Techniques 
and Ideas'. (1979) 10 Victoria University at Wellington 
Law Review 10. 

Evans, RCI 'The Operation of the Life Insurance Act (UK) 
1774 in relation to the Insurance of Buildings in England 
and Australia', (1983) 14 Melbourne University Law Review 
262. 

FDR, 'The Parole Evidence Rule, Law Commission Report 
No. 1541, [19861 LMCLQ 157. 

Fegan,, HJ, 'Notes on the Development of the Doctrine of 
Insurable Interest', (1919-1920) 8 Georgetown Law Journal 
1. 

Fineberg, AP, 'Risk of Loss in Executory Contracts for 
Sale of Real Property', (1978-79) 14 Columbia Journal of 
Law and Social Problems 453. 

Finlay,, AM, 'Family Life Insurance Policies under the 
Married Women's Property Act 18821, (1939) 3 MLR 267. 

- do - 'Third Party Insurance - Compulsory third 
Party Insurance', (1938) 2 MLR 36. 

Flemming, JG, 'Insurance for the Criminal', (1971) 34 MLR 
176. 

- do - 'Insurance Subrogation - Priority Between 
Insurer and Insured'. (1974) 52 Can. Bar Rev. 103. 

Gardiner, Lister v The Romford Ice and Cold Storage Co. 
Ltd., F (1959) 22 MLR 652. 

Gerace, SPI and Sandow, RBF 'Uberrimei Fidei and All Risk 
Policies: Revival of a Historic Defence', (1986) 53 
Insurance Counsel Journal 154. 

Goldman, SE, 'Breach of Warranty in American Marine 
Insurance', (1985) 52 Insurance Counsel journal 60. 

621 



Haberýýck , Ar Insurance Under Saudi Arabian Law' 19861 
LMCLQ 246. 

Harnet, B, and Thornton JV, 'Insurable Interest in 
Property: A Socio Economic Reevaluation of a Legal 
Concept', (1948) 48 Columbia Law Review 1162. 

Hasse, LK, 'Is there a Solution to the Circular Riddle? 
The Effect of 'other Insurance' Clauses on the Public, 
the Courts and the Insurance Industry', (1980) 25 S. 
Dakota Law Review 37. 

Hasson, RA, 'Misrepresentation and Non-Disclosure in Life 
Insurance - Some Steps Forward', (1975) 38 MLR 89. 

- do - 'Subrogation in Insurance Law -A Critical 
Evaluation', (1985) 5 oxford Journal of Legal Studies 
416. 

- do - 'The Doctrine of Uberrimae Fides in Insurance 
Law -A Critical Evaluation'. (1969) 32 MLR 615. 

- do - 'The Special Nature of Insurance Contract: A 
Comparison of the American and English Law of Insurance', 
(1984) 47 MLR 505. 

Haque, Z. 'The Nature of Riba Al-Nasia and Riba Al-Fadl', 
(1982) 21 Islamic Studies 19. 

Hodgin,, RWF 'Insurance Law Reform', [19811 LMCLQ 284. 

- do - 'Subrogation in Insurance Law', [19751 JBL 
114. 

Holdsworth, WSr 'The Early History of the Contract of 
Insurance', (1917) 17 Columbia Law Review 85. 

Hooker, MB, 'A Note on Malayan Legal Digest', (1968) 41 
JMBRAS 157. 

Hudson, AH, 'Making Misrepresentations'. (1969) 85 LQR 
525. 

Hughes, H, 'The Position of the Injured Third Party', 
(1938) 2 MLR 258. 

Ibrahim, AMf 'Developments in the Marriage Laws in 

Malaysia and Singapore', (1970) 12 Mal. LR 257. 

Ingrami, JDr 'Insurable Interest: Who can Question it? Do 
Waiver and Estoppel Apply? (1985) 52 Insurance Counsel 
journal 647. 

622 



Ivamy,, ERHf 'Insurance and the Moral Hazard', (1954) 104 The Law Journal 755. 

- do - 'Motor Insurance', (1966) 116 NLJ 824f897f923 
and 939. 

JB, Custom and Practice in the Formation of the Insurance 
Contract', [19821 JBL 234. 

Keeton, REF 'Insurance Law Rights at Variance with Policy 
Provisions', (1970) 83 Harvard Law Review 5. 

Kemble, Mi, 'Riot -A Principle of Construction', (1976) 
126 NLJ 1133. 

Kerse,, CS, 'For Hire or Reward' (1969) 119 NLJ 1037. 

Khan, K, 'A New Test for Materiality in Insurance Law', 
[19861 JBL 37. 

- do - 'The Demise of the Insurance Subrogation', 
[19861 JBL 422. 

- do - 'The Rights of Parties in an Illegal Insurance 
Contract', [1986] JBL 325. 

Kimball, SL, 'The Purpose of Insurance Regulation: A 
Preliminary inquiry in the Theory and Practice of 
Insurance Law', (1960-61) 45 Minnesota Law Review 471. 

- do 'Unfinished Business in Insurance 
Regulation'. [19691 Wisconsin Law Review 1019. 

Latimer, P. 'An Historical Perspective of Good Faith in 
Insurance Contracts: Aspects of the Reference on 
Insurance Contracts of the Australian Law Reform 
Commission'. (1980) 54 Law Institute Journal 484. 

- do - 'Good Faith in Insurance Contracts: Aspects 
of the Reference on Insurance Contracts of the Australian 
Law Reform Commission', (1980) 8 Australian Business Law 
Review 35. 

623 



- do - 'Insurance - Cover Notes - Avoidance by 
Insurer for Non-Disclosure by Proponent: What is the Test 
of Materiality?,, (1977) 3 Monash University Law Review 
322. 

Lee, EHKF 'The Islamic Approach to Insurance', [19851 
International Financial Law Review 31. 

Lee,, HH, 'A Short Legal History of Sarawak', [1977] 2 MLJ 
1viii. 

Lee,, RH, and Chapnick, 'Effect of Loss upon Waiver and 
Estoppel in Insurance Law', (1959) 9 Miami Law Quarterly 
247. 

Lee, SM, 'Social Security -A Practitioner's Point of 
View', (1986) 3 ASEAN Economic Bulletin 35. 

Lewis,, C,, 'A Fundamental Principle of Insurance Law', 
[19791 LMCLQ 275. 

Lewis, R. 'Insurers' Agreements not to Enforce Strict 
Legal Rights: Bargaining with Government and in the 
Shadow of the Law', (1985) 48 MLR 275. 

Levit, VB, 'LiabilitY of an Insurance Broker or Agent', 
[19701 Insurance Law Journal 687. 

Logan, JR, 'A Translation of the Malayan Laws of the 
Principality of Johorel in Readings in Malay Adat Laws, 
Hooker, MB (Ed. ), Singapore University Press 1970. 

Manchester, C. 'Cancelled Insurance Problems', (1978) 128 
NLJ 156. 

Marasinghe, ML, 'An Historical Introduction to the 
Doctrine of Subrogation: The Early History of the 
Doctrine', (1976) 10 Valparaiso University Law Review 46 

and 278. 

- do - 'Retrospect on O'Hearn v 
Insurance Co. ' (1976) 22 McGill Law Journal 630. 

Yorkshire 

McLauchlan, DW, 'The Admissibility of Parole Evidence to 
Interpret Written Contracts'r (1974-76) 6 New Zealand 
University Law Review 121. 

McLaughlin, JAj 'Proximate Cause', (1925-26) 39 Harvard 

Law Review 147. 

624 



Merkin, R, 'Insurance Law and the Law Commission', [19811 
LMCLQ 347. 

- do - 'Judicial Construction in Deep Water', (1977) 
40 MLR 486. 

- do - 'Gambling by Insurance -A Study of the Life 
Insurance Act 17741, [19801 Anglo-American Law Review 
331. 

Michel, K, 'The Third Partes (Rights Against Insurers) 
Act 1930 in a Modern Context' [19871 LMCLQ 131 

Morgan, D,, 'Insurance Intermediaries Recent and 
Projected Developments - Insurance Brokers' 
(Registration) Act 1977', [19781 LMCLQ 39. 

Murphy, R. 'The Insurance Agents and Brokers Act 1984', 
(1984) 58 Law Institute Journal 1210. 

Niekerk, JP, 'The Reform of South African Insurance Law - 
A Preliminary Inquiry', [19831 Modern Business Law (South 
Africa) 88. 

Niers,, NJ, 'Reasons for the Requirement of Insurable 
Interest'. (1958-59) 34 Notre Dame Lawyer 140. 

Olawoyin, GA, 'Governmental Controls of Insurance 
Business in Nigeria', (1974) 8 Nigeria Law Journal 80. 

Oppenheim, DSF 'Professional Malpractice: Welcome 
Insurance Agents and Brokers', [19791 Insurance Law 
Journal 684. 

Parker, CG, 'The Nature of a Policy of Insurance with 
regard to its Assignabilityl (1919-20) 13 Harvard Law 
Review 388. 

Parks, AL. 'Marine Insurance: Proximate Cause', (1979) 10 

Journal of Maritime Law and Commerce 519. 

Patterson, EWI 'Administrative Control of Policy Forms', 

(1925) 25 Columbia Law Review 253. 

- do - 'Insurable Interest in Life', (1918) 18 

columbia Law Review 379. 

625 



- do - 'The Delivery of a Life Insurance Policy', 
(1919-20) 33 Harvard Law Review 198. 

- do - 'Warranties in Insurance Law', (1934) 34 
Columbia Law Review 593. 

Peverett, EJDj 'Shifting the Insurance Burden: Another 
View', (1975) 125 NLJ 217. 

Pew, CC, 'Motor Insurance - Permission to Drive ... It 
(1965) 7 Mal. LR 365. 

Pfenningstorf, W, 'The Enforcement of Insurance Law'. 
[19691 Wisconsin Law Review 1026. 

Pickering, m. 'The Control of Insurance Business in Great 
Britain'. [19691 Wisconsin Law Review 1141. 

Pinzur ,R Sr 'Insurable Interest: A Search for 
Consistency', (1979) 46 Insurance Counsel Journal 109. 

Poh, CC, 'Illegality and the Law of Insurance, [19851 2 
MLJ lxxiX. 

- do - 'Insurable Interest and Contracts of Insurance', 
[19851 1 MLJ lv. 

- do - 'Insurable Interest and Life 
23 Mal. LR 137. 

- do - 'Insurance Claims and 
Indemnity', [1983] 2 MLJ clxxxiv. 

Policies', (1981) 

the Principle of 

- do - 'Life Assurance Policies and Suicide', (1981) 23 
Mal. LR 147. 

- do - 'Making an Insurance Claim', [19841 2 MLJ li. 

- do - 'The Insurance Agent and the Insured', [19861 1 
MLJ x1iii. 

- do - 'The Motor Insurer and Third Party Rights', 
(1977) 19 Mal. LR 134. 

- do - IThe motor Insurers' Bureau Agreement', [19781 2 
MLJ lxxvi. 

Powles, DG, 'Joinder of MIB in Cases 
1969 Agreement', [19711 JBL 224. 

- do - 'Subrogation - Equity - 
Exclusions', (1974) 70 LQR 34. 

arising under the 

Implied Terms and 

626 



RAS, 'Insurance Misrepresentation - Expert Evidence by 
Insurers of Materiality', (1970) 44 ALJ 500. 

Raffles, S. 'The Maritime Code of the Malays', (1879) 3 
JMBRAS 62. 

Rahman, A, 'Riba and Interest', (1964) 3 Islamic Studies 
1. 

Ramsay, RA, 'Motor Car Third Party insurance' (1949) 23 
ALj 76. 

a 

Reiss,, SMr 'Quantum for Future Loss in Personal Injury 
and Fatal Accident Cases After the Civil Law (Amendment) 
Act 19841F [19851 2 MLJ 1xiii. 

Rhodes, PFr 'Accident Compensation Reforms - England, 
Hong Kong and Malaysia', (1986) 16 Hong Kong Law journal 
8. 

Rigby, J, 'The Ninety-Nine Laws of Perak', in Papers on 
Malay Subjects, Wilkinson and Rigby (Eds. ), FMS Govt. 
Press, Kuala Lumpur 1908. 

Robilliard, Si. 'Duty to Disclose in Insurance Law', 
(1978) 128 NLJ 739. 

Rohatgi, KB, 'Contracts of Insurance and the Principle of 
Uberrimae Fideil, [19811 JMCL 97. 

Rothermel, JF, 'Apparent Authority or is it? ', [19791 
Insurance Law Journal 211. 

Rowley, A, 'Malaysia Tightens Control', Far Eastern 
Economic Review, 3 February 1978, p. 37. 

Russ, WJ, 'The Double Insurance Problem -A Proposal', 
(1961-62) 13 Hastings Law Journal 183. 

Salzman, GI,, 'Insurable Interest in Life Insurance', 
[19651 Insurance Law Journal 517. 

Samiullah, M, 'Prohibition of Riba (Interest) and 
Insurance in the Light of Islam', (1982) 2 Islamic 
Studies 5. 

Scotford, AT, 'Insurance Law Downpour in Australia', 
[19851 LMCLQ 201. 

Simon, SI, 'Insurance Coverage for Illegal Acts', 

(1970-71) 8 American Business Law Journal 37. 

627 



- do - 'Proximate Cause in Insurance', (1972-73) 10 
American Business Law Journal 33. 

Smith, G, 'Good Faith in Insurance Law', [1961] JBL 268. 

- do - 'Non-Disclosure of Material Facts', [19581 JBL 
259. 

Smith, Or 'The Proratio Clause', [19491 Insurance Law 
Journal 83. 

Strachan, B, 'Compulsory Insurance for Road Traffic', 
(1973) 123 NLJ 652. 

Sutton KC, 'Insurance' (1985) 13 Australian Business Law 
Review 48. 

- do - 'Necessity of Insurable Interest', (1979) 7 
Australian Business Law Review 178. 

- do - 'The Contract of Insurance', (1972-73) 5 New 
Zealand University Law Review 123. 

Tan, KF, 'Dashboard Notices - Motor Insurers' Saviour', 
[19831 1 MLJ clxxix. 

- do - 'Provision of Compulsory Passenger Insurance and 
its Effectiveness, ' (1981) 23 Mal. LR 247. 

Tan , LM 'Insurance Agents and the Proposal Form', (1975) 
17 Mal. LR 105. 

- do - 'Insurance Warranties: Some Criticisms and 
Proposals for Reform', (1979) 21 Mal. LR 258. 

Tarr, AA, 'Double Insurance', [19821 New Zealand Law 
Journal 136. 

- do - 'Insurance Intermediaries - Some Recent Legal 
Developments', [19841 New Zealand Law Journal 154. 

- do - 'Insurance Law Reform', (1985) 11 New Zealand 
University Law Review 362. 

- do - 'The Duty Of Disclosure in Insurance 
Contracts', [19811 New Zealand Law Journal 250. 

Taylor, GL,, 'The Legal Environment of Insurance', 
(1963-64) 2 American Business Law Journal 305. 

628 



Timmins,, JF, 'Misrepresentation in Insurance Proposal 
Forms Completed by Agents' (1973-75) 7 Victoria 
University at Wellington Law Review 217. 

vance , WR,, 'The Beneficiary's interest in a Life 
Insurance Policy', (1922) 31 Yale Law Journal 13. 

- do - 'The History of the Development of the 
Warranty in Insurance Law', (1911) 20 Yale Law Journal 
523. 

Vann,, JC, 'An Agreement Called Knock for Knock', (1974) 
124 NLJ 186. 

Walker, G. 'Insurance and the Sale of Land', (1981) 9 
Australian Business Law Review 148. 

Wasik, M, 'Definition of Crime in Insurance Contracts', 
[19861 JBL 45. 

Zaidi, NA, 'Interest-Free Banking in 
Paradigm of Islam'. (1986) 5 Arabia 56. 

Law Commission Reports and Working Papers 

Australia 

Law Reform Commission, 
Report No. 16, Government 
1986. 

Insurance 
Publishing 

the Economic 

Agents and 
Services, 

Brokers, 
Canberra 

- do - Insurance Contracts, Report No. 20, (1981-82) 
Vols. 19 - 21 Australian Law Reform Commission Report. 

Malaysia 

Caffin, SWf Report Upon Insurance Legislation for the 

Federation of Malaya, Commonwealth Government Printers, 
Canberra 1960. 
RcBoy--ý c); t%lc Cvmm*, +4-sLz Ov, f6c 

- 
lslqm-, c Insmrance- 

C-om E'A MyIn -- 
Ma I'Q Kwmfa LiAmrwe ['194 

. 

629 



New Zealand 

Law Reform Committeer 
' 
Aspects of Insurance Law, A Report 

by the Contract and Commercial Law Reform Committee, New 
zealand 1982. 

United Kingdom 

Department of Trade, Insurance Intermediaries, Cmnd. 6715, 
HMSO, London 1977. 

Law Reform Committeer Fifth Report - Conditions and 
Exceptions in Policies, Cmnd. 62, HMSO, London 1957. 

The Law Commission, Insurance Law - Non-Disclosure and 
Breach of Warranty, Cmnd-8064, HMSO, London 1980. 

Unpublished Works 

Akyeampong, F j, 'Statutory Regulation of Insurance 
Companies in Ghana - An investigationf Analysis and 
Critique', University of London Ph. D Thesis, 1981. 

Ellis,, TH, 'State Control of Insurance Companies in the 
European Economic Community1f University of London Ph. D 
Thesis, 1975. 

Lock,, LK, 'The Development of Insurance Law in Malaysia' , 
Faculty of Law University of Malaya Project Paper, 1980. 

I- 

630 


