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ABSTRACT 

Economic and monetary integration efforts in West Africa over the past several 
decades have been highly problematic. However, with the recent commitment of the 
international community and key international institutions to assist Africa bring about 
economic advancement, such integration can be achieved. It is within this context of 
renewed optimism for Africa that this thesis aims to address the role of law and 
institutions in facilitating closer economic integration and eventual monetary union 
among the Anglophone states of West Africa 

This thesis proposes that legal infrastructure and institutions will help achieve and 
sustain the WAMZ monetary union. It argues for the development of appropriate 
infrastructural "pillars" for such a union, which would be brought about by 
comprehensive regional treaty provisions and structures in conjunction with 
complementary domestic legal and institutional reforms. It focuses specifically on the 
existence of adequate legal and institutional framework for the integration of the 
banking markets, central bank independence, and fiscal management in Member 
States. 

In assessing these issues, a comparative analysis is provided between the Monetary 
Union proposed by the Anglophone West African states (WAMZ) and those of the 
Francophone West African states (WAMU) and the European Union. Nigeria is used 
as a case study in assessing the state of preparedness of the Member States of this 
proposed Union, since it has the largest economy in the sub-region and is the main 
political driving force behind the project of integration. 

This thesis is divided into two parts comprising six chapters. Part one, consisting of 
three chapters, considers the legal and institutional requirements for economic 
integration. Chapter One presents the preliminary background by considering the 
relevant theories of economic integration and by assessing the benefits and possible 
drawbacks of such integration within the context of West Africa. Chapter Two 
provides a historical analysis of economic regional efforts in Anglophone West 
Africa. This assessment shows that failures of these efforts are attributed, in part, to 
inadequate legal and institutional arrangements at the regional level. Chapter Three 
considers the domestic legal and institutional requirements for effective participation 
in an economic integration arrangement and provides a case study on Nigeria. 
Chapters Four to Six constitute part two of the work and assess the legal and 
institutional framework for the proposed monetary union. This second part considers, 
specifically, whether Member States possess the legal and institutional requirements 
for the integration of their banking markets, for the preservation of central bank 
independence and for the effective conduct of fiscal management. By using 
international standards of best practices, these Chapters assess the adequacy of 
relevant institutions in Nigeria, which are necessary preconditions for supporting the 
proposed monetary union. 
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LEGAL AND INSTITUTIONAL FRAMEWORK FOR MONETARY UNION IN 

WEST-AFRICA: THE NIGERIAN PERSPECTIVE 

CHAPTER ONE 

ECONOMIC INTEGRATION IN WEST AFRICA 

1 Introduction 

This Chapter introduces the thesis by providing a background to regional 

economic integration in West Africa. It starts by considering briefly the theories, 

types and benefits of economic integration. It then provides a brief history of 

economic integration in Africa and, lastly, focuses on the economic and monetary 

union agenda in West Africa. 

One of the fundamental rationales behind regional economic integration 

arrangements is the liberalisation of trade among Member States of the arrangement 

with the overall intention of promoting economic development. This is so as trade has 

been associated with development and it has long been the belief that the promotion 

of regional and international trade in a country enhances the development of new 

markets and growth' Hence when a country embarks on economic reform one of the 

areas it focuses is trade reform generally, through the liberalisation of trade. 

' United Nations Economic Commission for Africa (UNECA) `Trade Liberalization and Development: 
Lessons for Africa' (UNECA African Trade Policy Centre Work in Progress No 6 September 2004) 
1<http: //www. uneca. org/eca_programmes/tradeand regional integration/default. htm> (24 February 
2005); G Bannister and K Thugge `International Trade and Poverty Alleviation' (2001) 38 IMF 
Finance and Development 1-5 <httn: //www. imf. ore/external/pubs/ft/fandd/2001/12/banniste. htm> (17 
February 2005); G Bannister and K Thugge `International Trade and Poverty Alleviation' (IMF 
Working Paper WP/01/54 May 2001) 5- 13 
<http: //www. imf. org/external/pubs/ft/wp/2001/wp0154. pdf> (17 February 2005); D Dollar and A 
Kraay `Trade, Growth and Poverty' (World Bank Policy Research Working Paper No WPS 2615 June 
2001) 7- 13 <http: //econ. worldbank. org/files/2207_wps2615. pdf> (16 February 2005); L Winters 
`Trade Liberalization and Poverty' (paper prepared by University of Sussex Brighton United Kingdom 
for the United Kingdom's Department for International Development 2000). Recent empirical research 
however, suggests that the relationship between trade liberalization and growth is not straightforward. 
In particular, the effects of trade reform on growth depend upon the existence of other, complementary 
macroeconomic and structural policies and the creation of appropriate institutions for more on this see 
F Rodriguez and D Rodrik `Trade Policy and Economic Growth: A Sceptic's Guide to the Cross- 
National Evidence' (NBER Working Paper No 7081 April 1999). 
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The idea that the trade liberalisation is beneficial for growth and development 

dates back to the period after the Second World War. The international organisations, 

which were established to redress the devastating economic consequences of the war 

and to promote international economic relations, all recognised the benefits of trade 

liberalisation to economic growth and development? The idea that the liberalisation 

of trade is beneficial for growth and development was also stated in the so-called 

Washington Consensus of 1989. The term Washington Consensus was developed by 

John Williamson in 1989 to summarise the economic reforms needed at the time in 

Latin America. Part of the economic reforms, among others, included trade 

liberalisation. 3 Although the reform proposals and strategies were developed within 

the context of the experience of Latin America, they have also been used as a strategy 

for advancing economic reform in developing countries. 4 The idea was to change the 

development model adopted by most developing countries after the independence era 

in the 1960's which was characterised by inward looking, state interventionist, closed 

2 The Articles of Agreement of the three major institutions that played a role in this respect, including 
the International Monetary Fund (IMF), the International Bank of Reconstruction and Development 
(IBRD) and the General Agreement on Trade and Tariff (GATT) all stated the link between trade 
liberalisation and economic growth and development. The General Agreement on Trade and Tariff 
(GATT) was the provisional agreement of the International Trade Organization (ITO) which was the 
third international institution to be established after the war but did not kick off. This provisional 
agreement became the agreement and the organization for establishing and enforcing, through dispute 
settlement, the international trade rules in 1947. The IMF Articles of Agreement 1944 (as amended in 
1990) art I (ii) <http: //www. irnf. org/external/pubs/ftlaa/index. htrn> (25 March 2005) states that, `The 
purposes of the International Monetary Fund are: ... 

To facilitate the expansion and balanced growth of 
international trade, and to contribute thereby to the promotion and maintenance of high levels of 
employment and real income and to the development of the productive resources of all members as 
primary objectives of economic policy. ' The IBRD Articles of Agreement 1944 (as amended on 16 
February 1989) art I (iii) <http: //siteresources. worldbank. oriz/EXTABOUTUS/Resources/ibrd- 
articlesofaQreement. pdf> (25 March 2005) states that, `The purposes of the Bank are:... To promote the 
long-range balanced growth of international trade and the maintenance of equilibrium in balances of 
payments by encouraging international investment for the development of the productive resources of 
members, thereby assisting in raising productivity, the standard of living and conditions of labor in 
their territories. ' The General Agreement on Tariff and Trade 1947 (as amended in 1986) preamble 
para 2<http: //www. wto. ore/english/docs e/legal e/gatt47 e. pdf> (25 March 2005) states that, 
`... Recognizing that their relations in the field of trade and economic endeavor should be conducted 
with a view to raising standards of living, ensuring full employment and a large and steadily growing 
volume of real income and effective demand, developing the full use of the resources of the world and 
expanding the production and exchange of goods... ' 
3 Williamson proposed ten forms of economic reform including fiscal discipline; public spending 
priorities; tax reform; financial liberalisation; competitive, stable exchange rates; trade liberalisation; 
reduction in barriers to foreign investment; privatisation of state enterprises; deregulation; and property 
rights reform. For more on this see J Williamson `What Washington Means by Policy Reform' in J 
Williamson (ed) Latin American Adjustment: How Much Has Happened? (Institute for International 
Economics 1990) 8 -17. 4J Salacuse `The Legal Architecture of Emerging Markets' in R Lastra (ed) The Reform of the 
International Financial Architecture (Kluwer Law International The Hague 2001) 58. 
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market economies and policies. 5 From that time to the early 90s these policies had not 

helped achieve growth but resulted instead in weak growth and increasing domestic 

and foreign debt and poor State Corporation. 6 The Washington Consensus thus sought 

to change this trend by advocating, inter alia, that countries open up their economies 

to external markets through trade liberalization. 

It is believed that trade liberalization achieved through regional and global 

integration can contribute to promote a better allocation of resources and investments 

in the developing countries, reviving economic growth and enabling those economies 

to play a more competitive role in the global market. 

1.1 Theories of Economic Integration: Multilateralism and Regionalism 

It is on the premise that trade liberalization (achieved through regional and 

global integration) enhances economic development and growth that the idea of 

economic integration comes about. 

Economic integration revolves around two main concepts: multilateralism and 

regionalism. Multilateralism in its simplest definition is the negotiation and 

conclusion of trade agreements through the removal of domestic trade barriers among 

several nations around the world. Today, multilateralism is advanced through the 

World Trade Organisation (WTO). 7 One of the merits of multilateralism is that it aims 

to achieve favourable trade arrangements among all the countries within the global 

trading system Hence Bhagwati cites as one of the principles of the multilateral 

trading system, `[m]ultilateralism where the trade rules extend without discrimination 

S This was achieved by adopting import substitution industrialisation in developing countries during the 
1950's and 60's. The rationale for this had been that liberalised trade policies would perpetuate the 
dependence of developing countries on the developed. The belief also that this would open up their 
markets to a flood of cheap goods which would undermine the development of industry and increase 
unemployment contributed to the promotion of this policy. However, the stretching of this policy to the 
fullest had adverse effects on growth and development of these countries. For more on this see 
Salacuse (n 4) - 56; also see, The African Development Bank The African Development Report 2004: 
Africa in the Global Trading System (The African Development Bank OUP Oxford 2004) 129. 
6 Salacuse (n 4) 58. 
7G Yamamoto `Theoretical considerations of Regionalism and Multilateralism' (APEC Study Centre 
Institute of Developing Economies March 2002) 1 
<http: //www. ide. o. i, P/English/Publish/Apec/pdf/apecl3 wp2. pdf> (24 February 2005). 

13 



to all members of the trading regime [and] is generally preferred to discriminatory 

arrangements. ' 8 

Regionalism, on the other hands, is the agreement instituting the removal of 

domestic barriers to trade usually among countries within the same geographic region 

of the world. Jackson classifies regionalism as functioning within international 

economic institutions, which he described as "regional organisations. s9 One major 

characteristic of regionalism is that it aims to achieve favourable trade arrangements 

among the countries within the regional integration arrangement. Jackson states that 

these arrangements are in the form of customs unions or free trade areas of which the 

most prominent is the European Union. '° 

1.2 Theoretical Arguments on Economic Integration: Regionalism v 
Multilateralisrn 

Although regionalism and multilateralism are both believed to facilitate growth, 

multilateralism is a typically more favoured approach to economic integration as it 

promotes the opening of markets on the globe and benefits the world economy by 

increasing global welfare. The theories surrounding economic integration have 

focused on the advancement of the multilateral trading system and the influences of 

competing trading arrangements such as regional integration (regionalism) on the 

multilateral trading system" The argument is that regional integration can operate to 
the detriment of Member States of regional integration arrangements if the 

arrangement does not pursue a policy of openness towards other countries. 12 This 

could occur where the regional arrangement restricts market access of more efficient 

producers from outside the regional arrangement, which could lead to welfare losses 

8J Bhagwati The World Trading System at Risk (Harvester Wheatsheaf London 1991) 4. 
9J Jackson The World Trading System: Law and Policy of International Economic Relations (The MIT 
Press Massachusetts 1997) 32 - 33. 
lo Ibid 33. 
11 See L Winters `Regionalism versus Multilateralism (World Bank Policy Research Working Paper No 
1687 November 1996) <htti): //www. worldbank-orjzhesearch/trade/T)df/wr)1687. pdf> (18 February 
2005). 
12 Bhagwati (n 8) 76 - 77. J Viner The Customs Union Issue (Carnegie Endowment for International 
Peace New York) 44 - 46. 
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at home and abroad. 13 The arguments on economic integration as such revolve around 

whether regional integration promotes the multilateral / global trading system or 

whether it detracts from it. 

Ricardo, an intellectual father of theories of trade liberalisation projected that 

regional agreements were beneficial to members and non-members alike, as was 

global trade liberalisation. 14 Viner challenged this finding and stated that a Common 

External Tariff15 would have trade diverting, as well as trade creating effects, which 

means that it could have beneficial and detrimental effects on welfare. 16 

Bhagwati argues that regional trade blocks may impede the functioning of non- 
discriminatory multilateral trading system. '7 Baldwin, 18 however, uses the concept of 
the `domino theory' arguing that regional trade arrangements create momentum 
towards global free trade. Mistry19 is also of this view and argues that open 

regionalism is a prerequisite for building anew multilateralism. 20 

1.3 Rationales for Regional Economic Integration 

1.3.1 Trade Creation and Growth 

Regional integration at its most basic form facilitates trade integration through 
trade liberalisation. By lowering trade barriers through a Free Trade Agreement, there 
is an increase in trade among Member States. This occurs as markets are opened up 

13 Viner (n 12) 44 - 46; B Balassa The Theory of Economic Integration (Greenwood Press Westport 
Connecticut 1961) 29; A Torre and M Kelly `Regional Trade Arrangements' (IMF Occasional Paper 
No 93 March 1992) 3. 
14 D Ricardo On the Principles of Political Economy and Taxation (3'd edn John Murray Albemarle- 
Street London 1821) 131 - 161; Also see Yamamoto (n 4) 7 where Ricardo's theory is well analyzed. is This is where member to a regional trade agreement charge a common tariff to non-member 
countries of the regional arrangement. 16 Viner (n 12) 44 - 45; Also see Yamamoto (n 5) 7. 
17 Bhagwati (n 8) 76 - 77. 
18 R Baldwin `A Domino Theory of Regionalism' (NBER Working Paper No 4465 September 1993) 3 
- 4,18 - 19 < http: //papers. nber. org/i)apers/w4465. pdf> (25 February 2005). 
19 P Mistry `Open Regionalism: Stepping Stone or Millstone Toward an Improved Multilateral 
System? ' in J Teunissen Regionalism and the Global Economy: The Case of Latin America and the 
Caribbean (FONDAD The Hague 1995) 11,20 - 23. 
20 Open regionalism is where Member States of a regional trade arrangement embrace policies that tend 
towards the opening of their markets to other countries and regions of the world. See World Bank 
`Trade Bloc' (World Bank Policy Research Paper No 20809 August 2000) 99 <http: //www- 
wds. worldbanlcorelservlet/WDSContentServer/WDSP/IB/2000/09/01/000094946 0008180555119918 
endered/PDF/multi page pdf> (May 2004). 
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and resources are better allocated. Liberal trading regimes result in the growth of 

exports, which in turn results in the growth in the Gross Domestic Product (GDP) of a 

state. 21 

1.3.2 Foreign Direct Investment and Development 

The trade and investment liberalisation, which occurs as a result of the 

regional integration arrangement, increases the flow of foreign direct investment 

(FDI) Member States of the arrangement. This occurs as free trade agreements ensure 

market access to major markets, thus making Member States attractive vis-ä-vis other 

countries. 22 As the benefits of FDI include the domestic acquisition of knowledge and 

new ideas and the dissemination of technical knowledge, FDI potentially promotes 

economic development. ' 

1.3.3 Economies of Scale, Efficiency and Reduced prices 

Regional integration arrangements increase the flow of goods and services 

leading to more mature and developed market. The increase in competition resulting 

from the increase of the markets leads to the promotion of efficiency and the quality 

of goods. Competition could also lead to the reduction in prices. 

1.3.4 Negotiating / Bargaining Power on the International Front and Other 

Markets 

First, closer trading links between these countries strengthen their capacity to 

participate in world trade. 24 This is especially the case as they are able to secure 

preferential market access arrangements by combining their forces since they have a 

stronger bargaining position, which is not likely to happen if they act individually. 25 

21 Also see, The African Development Report 2004 (n 5) 118. 
22 Ibid 167. 23 Salacuse (n 4) 61. 
24 Torre and Kelly (n 13) 5. 
u Examples of regional group that have achieved this include Caribbean Community (CARICOM). 
This group has been successful in getting its members noticed. They have succeeded in negotiating a 
whole range of preferential market access arrangements with Canada, the US and the EU See World 
Bank Policy Research Paper (n 20) 20. 
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Regional integration also enables many countries to overcome the obstacles resulting 

from small domestic markets, by providing producers with larger markets to sell their 

goods thus achieving greater economies of scale. 26 Regional cooperation facilitates 

the pooling of Member State resources and allows these states to avail themselves of 

regional institutional and human resources to achieve technological advancement. 27 

1.3.5 Democracy and Policy Reform 

Regional trade arrangements sometimes include a commitment to democracy, 

as in the case of the EU in the accession criteria. Additionally, the conditions and 

obligations associated with participation in an ambitious reform program within a 

regional organization also facilitate the work of the domestic authorities in 

implementing politically difficult measures, such as lowering tariffs or instituting 

wide-ranging reforms of the regulatory and judicial systems. These are, again, 

obvious in the EU accession criteria. 28 

1.3.6 Intra -regional and Extra-regional Security 

Regional Integration arrangements are also known to promote intra-regional 

security and extra-regional security. 29 One of the aims of the European integration 

was to foster peace and to promote intra-regional security. 30 Regional integration 

arrangements are also known to promote extra-regional security. For example the 

South African Development Coordination Conference was established in 1980 to 

strengthen the economic and political powers of the small countries in the region 

against dominant South African apartheid regime. Also, the establishment of the Gulf 

26 Torre and Kelly (n 13) 5. 
27 Ibid. 
28 An example of the achievement of this aim in a regional integration arrangement is the North 
America Free Trade Agreement (NAFTA). Although NAFTA was about trade policy, its underlying 
motivation was the desire on the part of both the Mexican and the US government to lock in the broad 
range of economic reforms that the Mexican government had undertaken in the preceding years. The 
implicit agreement was that if Mexico maintained its policies it would have access to the US market 
and also would have a more general claim on US assistance. See World Bank Policy Research Paper (n 
13) 20. 
29 See World Bank Policy Research Paper (n 20) 12 - 17. 
30 The European Coal and Steel Corporation was established in 1951 after World War II and in 1957 
the EEC and Euratom. 
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Corporation Council in 1981 was a reaction to the possible threats of powerful states 

in the region such as Iran and Iraq. 31 

1.4 Is Regional Economic Integration Beneficial to African States? 

Regional economic integration arrangements have also been subject to 

criticisms. These include, inter alia, the possible trade diversion that could result from 

the arrangement; 32 possible reduction in the terms of trade of Member States; 33 

reduction in government revenue and effect on fiscal stability of Member States in the 

short run. 34 

Overall, empirical evidence suggests that the liberalisation of trade whether 

through the multilateral system or through regional agreements enhances 

development. 35 Regional economic integration is deemed to be beneficial if 

effectively managed and properly sequenced. 36 In the African context, which is the 

31 See World Bank Policy Research Paper (n 20) 16. 
32 According to UNECA African Trade Policy Centre Work in Progress No 6 (n 1) 1, "The 
liberalization of trade through a Regional Economic Integration where trade barriers are lowered or 
removed can lead to trade diversion from a cheaper source in a non-FTA country to a more expensive 
source in an FTA member who still enjoys a price advantage because of tariff protection. Consumers 
still get the good cheaper than before the PTA/FTA was introduced so that they realize a pecuniary 
gain. However, the importing country loses tariff revenue by shifting to an intra-FFA source. A priori, 
it is not clear whether the direct gain for consumers is larger or smaller than the tariff revenue loss, in 
particular if the government has to increase taxes to make up for the lost revenue. Thus, the welfare 
impact of a FTA can be positive or negative. " 
33 Closely linked to the point referred to above, the liberalization of trade through a FTA can lead to a 
deterioration of member countries' terms of trade where FFA leads to trade diversion from a low cost 
third country to a higher cost intra-FTA source. This is so as the member country's import price would 
increase. This happens even though domestic consumer prices are lower on account of the tariff 
removal or reduction. However, there is also scope for terms of trade improvements over time through 
productivity gains on account of increased import competition and technology transfers. For more on 
this see UNECA African Trade Policy Centre Work in Progress No 6 (n 1) 1. 
' It is argued that trade liberalisation, which is one of the results of a regional integration arrangement, 
can lead to fiscal instability in Member States. This is especially true of Member State in developing 
countries such as Africa where a huge source of government revenue is generated from trade taxes and 
tariff. As such most African countries that made the fastest progress on trade liberalisation over the last 
ten years saw a significant decrease in revenues from international trade taxes. African Trade Policy 
Centre Economic Commission for Africa 'Fiscal Implications of Trade Liberalisation on African 
Countries' (UNECA African Trade Policy Centre Work in Progress No 6 (n 1) 8). 
's The African Development Report 2004 (n 4) 121. 
36 UNECA African Trade Policy Centre Work in Progress No 6 (n 1) 8. The adverse fiscal 
consequences of trade liberalisation can be minimised by introducing adequate policies in Member 
States and proper sequencing of trade liberalisation. Trade liberalisation should be coordinated with 
measures on the revenue and spending side of the budget including raising domestic indirect and direct 
taxes, strengthening tax administration and collection, and improving the effectiveness of public 
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focus of this work, regional economic integration aims to help achieve the benefits of 

integration as enumerated in section 1.3, provided the right domestic preconditions are 

present in Member States of the economic integration arrangements. 

2 Types of Integration 

As acknowledged, the different types of integration include: Preferential and 

Free Trade Agreements, Customs Unions, Common Markets and an Economic and 

Monetary Unions among Member States. 

A Preferential Trade Agreement is an agreement to reduce customs duties 

(mainly tariffs) on trade among members relative to those on trade with non-members. 

A Free Trade Area is an area where tariffs (and quantitative restrictions) between the 

participating countries are abolished, but each country retains its own tariffs against 

non-members. 37 A Custom Union is where tariffs (and quantitative restrictions) 

between the participating countries are abolished, and participating countries share a 

common external tariff against non-members. 38 A Common Market has been defined, 

as an economic area within which there is free movement of goods, services, persons 

and capital. 39 An Economic and Monetary Union has been defined as the high degree 

of coordination of monetary, macroeconomic and budget policies. 40 

Balassa distinguishes between an economic union and total economic 
integration. While he defines an Economic Union as combining `the suppression of 

restrictions on commodity and factor movements with some degree of harmonisation 

of national economic policies, '41 his definition of `total economic integration' is more 

akin to the definition of an economic and monetary union as stated above. He defines 

spending. Secondly, a sound macroeconomic environment is critical to preventing fiscal distress during 
trade liberalisation. 
" Balassa (n 13) 2. 
38 Ibid. 
39 L Tsoukalis The New European Economy Revisited (OUP Oxford 1997) 12-13. In Balassa (n 12) 2, 
Balassa states that states that a Common Market is a higher form of integration where trade restrictions 
as well as ̀ restrictions on factor movements are abolished. ' The Revised ECOWAS Treaty 1992 
embraces the Balassa's definition of a common market as indicated in ECOWAS Treaty 1992 art 
3(2)(d). 
40 W Molle The Economics of European Integration: Theory, Practice, Policy (Aldershot Dartmouth 
1994) 11. 
41 Balassa (n 13) 2; 
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`total economic integration' as `the unification of monetary [and] fiscal policies 

[requiring] the setting up of a supra-national authority whose decisions are binding on 

for member states. A2 

Balassa argues that trade integration through a free trade agreement and a 

customs union are the simplest forms of integration and are foundational to deeper 

levels of integration such as a Common Market and an Economic and Monetary 

Union, which he states, require more commitment from Member States 43 

2.1 Brief History of Economic Integration in Africa: From the Organisation of 

African Unity (OAU) to the African Union (AU) 

After the era of independence in the 1960's, the newly independent states in 

Africa were not prepared for the idea of state cooperation. The reason for this was 

borne out of their belief that the colonialism had had exploitative effects on them, 

hence any form of state cooperation was feared to carry with it potentials of such 

effects. For them protectionism in economic policies was the way forward. The 

drawbacks of this attitude started becoming clear to these states as they were 

increasingly marginalized on the international front. Regional economic integration 

was, as such, thought as a possible way forward. 44 

The overarching platform of regional economic integration on the continental 

front was the Organisation of African Union (OAU) in 1964. In the constituting 

Treaty, it had the aim of fostering economic development of the continent through 

economic cooperation among the economies of the states in Africa . 
45 It sought to 

achieve this through coordination and harmonisation in the field of economic and 

42 Ibid. 
43 Ibid, where Balassa states aptly that economic integration can take several forms which represents 
varying degrees of integration. He states that, "Ibese are a free-trade area, a customs union, a common 
market, an economic union and complete economic integration. 
44 The African Development Report 2004 (n 5) 118. 
as The Charter of the Organisation of African Unity May (adopted 25 May 1963, entered into force 13 
September 1963) (1963) 479 UNTS 70 art 2(1)(2). 
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political cooperation. 46 Other sub-regional efforts were established in Africa and 

existed concurrently with the OAU. 

Sub-regional groupings were formed among countries sharing the same 

geographical region on the continent and they were known as Regional Economic 

Communities (RECs). 47 RECs were formed in Southern Africa, Northern Africa, 

Eastern and Central Africa and West Africa. Other RECs were formed along the lines 

of similarities in colonial heritage. These RECs had similar aims as the OAU, which 

was to foster economic development through sub-regional economic integration. 48 In 

1980, the OAU adopted the Lagos Plan of Action as a major step towards the goal of 

integration. This plan resulted in the signing of the Treaty establishing the African 

Economic Community (AEC) by OAU Heads of State and Government in June 

199149 The AEC Treaty came into force after the requisite numbers of ratification in 

May 1994. Since its ratification, the OAU operated on the basis of the OAU Charter 

and the AEC Treaty. 

The AEC Treaty provided for the African Economic Community to be set up 

through a gradual process, which would be achieved by coordination, harmonisation 

and progressive integration of the activities of existing and future regional economic 

communities (RECs) in Africa. The RECs are regarded as the building blocks of the 

AEC. The aim of the AEC is to promote social and cultural development as well as 

African economic integration with the aim of achieving economic development. 50 The 

AEC further aims to promote co-operation and development in all aspects of human 

activity with a view to raising the standard of life of Africa's people, maintaining 

economic stability and establishing a peaceful relationship between Member States. 5' 

46 Ibid art 2(2)(b). 
47 They include: AMU (The Arab Maghreb Union); ECCAS (Economic Community of Central African 
States); COMESA (Common Market of Eastern and Southern Africa); SADC (Southern African 
Development Community); and ECOWAS (Economic Community of West African States). 
48 Examples of these include BCEAO, COMESA, SADCC and ECOWAS. The duplicity of the goals 
of regional economic integration has been one of the fundamental criticisms of regional economic 
integration in Africa. 
49 Treaty establishing the African Economic Community 1991 (The AEC Treaty) 
<http: //www. africanreview. orR/docs/civsoc/aectreaty. pdf> (7 November 2005). 
so Ibid art 4(1)(a). 
51 Ibid art 4(1)(c). 
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The ultimate aim of the AEC is to achieve, in stages by 2028, an African Central 

Bank and Single Currency in 6 stages over a period of 34 years. 52 

The OAU was, however, transformed to the African Union (AU) in 2001, 

under a new Constitutive Treaty. 53 The reason for this was in order to speed up the 

process of economic and political integration in the continent and in order to achieve 

the economic development goals of the OAU. 54 The AU was thus established in 

conformity with the ultimate objectives of the OAU Charter and the provisions of the 

Treaty establishing the African Economic Community. The Union was thus to evolve 

from the OAU and the AEC into one unified institution. In general, the African Union 

objectives are more comprehensive than those of the OAU. The aims and objectives 

of the AEC Treaty still obtain under the AU but are subject to the provisions of the 

Constitutive Act of the African Union. 55 

2.2 The African Union (AU) NEPAD Initiative and the Sub-regional Economic 

Integration Agenda 

52 Ibid art 6(2) states that the African Central Bank and Single Currency would be achieved in six 
stages comprising of the following: STAGE 1: Strengthening existing RECs and creating new ones 
where needed (5 years); STAGE 2: Stabilisation of tariff and other barriers to regional trade and the 
strengthening of sectoral integration, particularly in the field of trade, agriculture, finance, transport and 
communication, industry and energy, as well as coordination and harmonisation of the activities of the 
RECs (8 years); STAGE 3: Establishment of a free trade area and a Customs Union at the level of each 
REC (10 years); STAGE 4: Coordination and harmonisation of tariff and non-tariff systems among 
RECs, with a view to establishing a Continental Customs Union (2 years); STAGE 5: Establishment of 
an African Common Market and the adoption of common policies (4 years); and STAGE 6: Integration 
of all sectors, establishment of an African Central Bank and a single African currency, setting up of an 
African Economic and Monetary Union and creating and electing the first Pan-African Parliament (5 

ears). 
3 The Constitutive Act of the African Union 2002 <httn: //www. africa-union. org/home/Welcome. htrr> 
(7 November 2005). The Constitutive Act of the African Union was adopted in 2000 and entered into 
force in 2001. 
54 African Union `African Union in a Nutshell' <http: //www. africa- 
union. orn/rootlau/AboutAu/au in a nutshell en. htrrv (7 November 2005). 
55 Constitutive Act of the African Union art 33 (2) states, The provisions of this Act shall take 
precedence over and supersede any inconsistent or contrary provisions of the Treaty establishing the 
African Economic Community. ' 
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A significant approach towards attaining the AU's aim of fostering economic 

integration has been through a new initiative called the New Partnership for Africa's 

Development (NEPAD)"56 

One of the primary objectives of NEPAD is to halt the marginalisation of 

Africa in the globalisation process and enhance its full and beneficial integration into 

the global economy. One of the ways NEPAD seeks to achieve this and its other goals 

is by fostering the development of Regional Economic Communities (RECs) as it is 

now considered that no effective African-wide integration can occur without the 

success of existing sub-regional economic integration arrangements. 57 

This thesis assesses economic integration in the West African sub-region. The 

next section considers briefly, economic integration arrangements in Anglophone and 

Francophone West Africa, which constitute the two main blocs in the sub-region. 

2.3 Economic Integration in Anglophone and Francophone West Africa 

2.3.1 Brief History of WAMU-WAEMU Integration and its Successes and 

Challenges 

The first attempt at regional economic integration in West Africa was the West 

African Monetary Union (WAMU). This was a continuation of the colonial currency 

arrangement of the francophone states in West Africa. This arrangement has been a 

56 The primary objectives of NEPAD include: "a) To eradicate poverty; b) To place African countries, 
both individually and collectively, on a path of sustainable growth and development; c) To halt the 
marginalisation of Africa in the globalisation process and enhance its full and beneficial integration 
into the global economy; d) To accelerate the empowerment of women" The primary objectives of 
NEPAD are outlined on the NEPAD website <http: //www. nepad. orR/2005/files/inbrief. php> (25 
February 2005). Principles of NEPAD are: "Good governance as a basic requirement for peace, 
security and sustainable political and socio-economic development; African ownership and leadership, 
as well as broad and deep participation by all sectors of society; Anchoring the development of Africa 
on its resources and resourcefulness of its people; Partnership between and amongst African peoples; 
Acceleration of regional and continental integration; Building the competitiveness of African countries 
and the continent; Forging a new international partnership that changes the unequal relationship 
between Africa and the developed world; and Ensuring that all Partnerships with NEPAD are linked to 
the Millennium Development Goals and other agreed development goals and targets. " The Principles 
of NEPAD outlined on the NEPAD website <httn: //www. nepad. org/2005/files/inbrief. phR> (25 
February 2005). 
s7 See NEPAD `NEPAD Framework Document: Economic and Corporate Governance Initiative -Sub- 
regional and Regional Approaches to Development' 20 
<http: //www. nepad. cre/2005/files/documents/inbrief. pdf> (24 February 2005). 
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success, particularly as it has helped curb inflation in the Member States, which has 

been the bane of the economies of its Anglophone neighbours. 

In 1994 after the devaluation of the single currency to the French franc to 

which it was then pegged, there was a call for economic coordination among Member 

States. An economic mandate was included in the Monetary Union arrangement, 

which led to a change of name from the West African Monetary Union to the West 

African Economic and Monetary Union. 

Although the francophone West African Monetary Union has succeeded in 

curbing inflation and in achieving price stability in the WAEMU, there are still 

inherent problems with economic integration among Member States. The aim to 

achieve a customs union and common market by 1994 was not accomplished and has 

not been achieved yet. Intra-WAEMU trade is still minimal and there is a need to 

pursue such integration persistently. The challenges faced by economic integration in 

WAEMU are considered in detail in Chapter Six. 

2.3.2 Brief History of ECOWAS-WAMZ Integration and its Challenges 

The first attempt at economic integration covering all the states in West Africa 

was The Economic Community of West African States (ECOWAS). This had the aim 

of fostering economic development and the improvement of the standard of living for 

citizens of the Member States. 58 It sought to achieve this through the establishment of 

a Free Trade Area and a Customs Union. 59 

Since the establishment of ECOWAS in 1975 none of the economic 

integration goals have been achieved. 60 They have failed to achieve a Free Trade Area 

58 ECOWAS 1975 Treaty art 2(1). 
59 ECOWAS 1975 Treaty art 12. 
60 ECOWAS Free Trade Zone Soon in the ECOWAS Region Press Release No 90 (2 September 2003) 
1<http: //www. ecowas. int/> (25 July 2004). An evaluation of the status of the implementation of the 
ECOWAS trade liberalization scheme, which was to enhance the achievement of the free movement of 
Trade (ECOWAS Treaty 1975 art 12) by the Council of Ministers, was deemed far from satisfactory, 
despite the efforts made to simplify the rules or origin. As the creation of a free trade zone is a 
determining factor for the negotiations between West Africa and the European Union on the Economic 
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and a Customs Union. Despite these failures, the WAMZ states (the Anglophone 

Members of ECOWAS) started working towards the achievement of an Economic and 

Monetary Union following the gradual approach favoured by Balassa and others. 

They have derived inspiration from the EU and have adopted a very similar 

framework to EMU framework for the achievement of this goal. 61 Their failure to 

achieve successful economic integration begs the question of the feasibility of the 

achievement and sustainability of the proposed economic and monetary union among 

the countries of West Africa. 

3 Economic and Monetary Union in Anglophone West Africa: The Focus of 

this Work 

The main focus of my study is the proposal for an economic and monetary 

union in Anglophone West Africa through the West African Monetary Zone 

(WAMZ). The ultimate aim of this initiative is to merge with the already existing 

monetary union in francophone West Africa (WAEMU). 

3.1 The Rationale for Economic and Monetary Union in Anglophone West 

Africa 

An Economic and Monetary Union, as described above, is the sharing of both 

monetary and fiscal policy among Member States. Member States share a single 
currency in a monetary union. The rationale for an Economic and Monetary Union on 
Member States is considered below. 

3.1.1 Price Stability and General Macroeconomic Stability 

An Economic and Monetary Union enhances the achievement of price stability 
by curbing inflation where the mandate of the union (enshrined in the monetary union 
treaty) includes price stability as the primary objective of monetary policy and where 

Partnership Agreement to be achieved in 2008, further efforts to strengthen the achievement of the free 
movement of trade are underway to meet the 2008 deadline. 
61 For a detailed analysis of the similarities in the Legal framework of ECOWAS and the EU see I Akinrinsola `Legal and Institutional Requirements for West African Economic Integration' in 
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the pursuit of this objective is not influenced by political considerations. 62 This is 

achieved through mechanisms to ensure that Member States are in compliance with 

strict economic rules, to prevent them from excessive spending and running a 

budgetary deficit, both of which have inflationary consequences. 63 Monetary Union 

has helped achieve price stability in Member States of the European Monetary Union 

(EMU) 64 It has also helped to curb inflation in Member States of the francophone 

West African Monetary Union (WAMU). 65 

3.1.2 Growth and Foreign Investment 

An Economic and Monetary Union creates a reliable and predictable 

environment for business transactions. This is achieved where the control of inflation 

and the stabilisation of exchange rates in Member States are objectives of the union 

and are provided for in the treaty establishing the union. This ensuing stimulation of 

economic activity has the long-term effect of promoting growth. The resultant 

macroeconomic stability facilitates foreign investment. 66 

3.1.3 Currency Convertibility 

Currency convertibility is necessary for unrestricted trade within and outside 
the region. Most of the currencies of ECOWAS Member States are inconvertible. 

Business transactions are usually conducted in foreign currencies such as the dollar 

`Regional Integration: Comparative Experience' (2004) 10 Law and Business Review of the Americas 
493 - 514,501- 504. 
62 C Goodhart The Central Bank and the Financial System (Macmillan Basingstoke 1995) 167; also see 
P Grauwe Economics of Monetary Union (6`h edn Oxford University Press 2005) ch 4 and B 
Eichengreen 'Costs and Benefits of Monetary Union' (Centre for Economic Policy Research (CEPR) 
Discussion Paper No 453 August 1990) 3 <httn: //www. cenr. org/pubs/dps/DP453. asp> (1 February 
2003). 
63 R Smits The European Central Bank Institutional Aspects (Kluwer Law International Hague 1997) 
124. 
64 European Central Bank Annual Report 2004 (European Central Bank Germany 2005) 16 
<http: //www. ecb. int/t)u`-b---/l)df/annrep/ar2004M. Mdarf> (19 August 2005) 
d -R Asanta and P Masson 'Point/Counterpoint: The Pros and Cons of Expanded Monetary Union in 
West Africa' (2001) 38 IMF Finance and Development 
<http: //www. imf. ore/external/pubs/ft/fandd/2001/03/asante. htm> (1 March 2002). 

Asanta and Masson (n 65) 2; Eichengreen (n 62) 3 and 5. 
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and the Euro. 67 The transaction costs and delays resulting from the usage of foreign 

currencies in intra-regional trade constitute a great impediment to intra-regional 

trade. 68 

3.1.4 Intra-regional Trade 

The removal of foreign exchange rate risks that may arise as a result of the 

fluctuations among Member States currencies promotes intra-regional trade among 

Member States. 69 This is achieved, as Member States are able to freely engage in 

trade among themselves without the fear of potential losses to gain resulting from the 

devaluation of currencies Member States. The effect of devaluation is that goods from 

other Member States become more expensive in the devaluing states, thus restricting a 

market for their goods, while placing the state that devalues in a more advantageous 

trading position. 

3.1.5 Integration of Member States to World Economy and Market 

The outcomes of an Economic and Monetary Union would be greater trade 
between union members and greater regional integration. Also, an increased 

cooperation among the countries clearly would enhance the region's influence on the 

world economy. 70 

3.2 The Approaches to Economic and Monetary Union 

67 Asanta and Masson (n 65) 2; C Uche The Politics of Monetary Sector Cooperation Among the 
ECOWAS Member States' (World Bank Policy Research Working Paper No 2647 2001) 22 
<http: //www- 
wds. worldbank. ore/servlet/WDSContentServer/WDSP/IB/2001/08/29/000094946 01080904131759/R 
endered/PDF/multiopage. pdf> (02 March 2002) 
68 J McLenaghan S Nsouli and K Riechel ̀ Currency Convertibility in the Economic Community of 
West African States' (IMF Occasional Paper No 13 August 1982) 22; Uche (n 67) 22. 
69 Goodhart (62) 166; Eichengreen (n 62) 3; Grauwe (n 62) ch 4. 
70 Asanta and Masson (n 65) 2; Also see P Masson and C Pattillo `A Single Currency for Africa? ' 
(2004) IMF Finance and Development 9 
<http: //www. imf. org/external/pubs/ft/fandd/2004/12/pdf/masson. pdf> (24 June 2005). 
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An Economic and Monetary Union can be achieved through two main methods. 

It can either be achieved through the so-called "economists" approach or the 

"monetarists" approach The "economists" approach was the approach put forward by 

Germany in the attainment of the EMU. It proposes the gradual achievement of 

economic convergence prior to monetary union. 7' The gradual development of 

integration in Europe was recognised in the presentation by the French foreign 

minister Robert Schuman signifying the commencement of European integration 

when he stated, `Europe will not be built all at once, or as a single whole: it will be 

built by concrete achievements which first create de facto solidarity. '72 This gradual 

approach was also recognised by Jean Monnet, a founding father of European 

integration, in his statement of the relevance of institutions to European integration 

that, `Gradually, other tasks and other people would become subject to the same 

common rules and institutions - or perhaps to new institutions ... i73 

Where an Economic and Monetary Union is achieved through the 

"economists" or gradual approach, as explained by Balassa and others, it would 

usually start with a Preferential. J Free Trade Agreement and be followed by a 

Customs Union, a Common Market and the gradual coordination of economic and 

monetary policies and than an Economic and Monetary Union. This has been the 

approach adopted in case in the EU. 

The so-called "monetarists" approach, typically favoured by France, on the 

other hand, prefers the achievement of monetary policy convergence prior to 

economic convergence. This could be achieved through direct monetary unification 74 

by pegging of currencies to a single currency, which would then be followed by 

economic integration. This was the approach used to achieve the francophone West 

African Monetary Union (WAMU). 75 

71 Goodhart (n 62) 161,188. Also reiterated in F Duchene Jean Monnet - The first Statesman of 
Interdependence (W Norton & Company New York 1994) 335. 
72 The Schuman Declaration of 9 May 1950 http: //europa. eu. int/abc/symbols/9-may/decl en. htm (15 
May 2002). This declaration also marked the end of opposition between France and German. 
73 J Monnet Memoires (William Collins Sons & Co Ltd London 1978) 393. 
74 Goodhart (n 62) 161,189. Also Duchene (n 71) 335. 
" The West African Monetary Union (WAMU) was established in 1963 and it was only in 1994 that a 
formal arrangement was concluded to incorporate an economic integration element into the monetary 
union arrangement, thus changing it from the West African Monetary Union (WAMU) to the West 
African Economic and Monetary Union (WAEMU). 
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4 The Link Between Economic Integration and Monetary Union 

Mundell's theory of Optimum Currency Areas (OCA) underpins the 

establishment of a monetary union arrangement. An OCA is an area with the free 

mobility of the factors of production, 76 including the free movement of good, capital, 

persons and services (a common market). Mundell's theory embraces the 

"economists" or gradual approach to monetary unions. The success in achieving 

progressive economic integration through a Free Trade Area, a Customs Union and a 

Common Market is an indication of the feasibility of achieving an economic and 

monetary union in a region. 

It is further elaborated in Chapter Six below, that the achievement of a 

successfully monetary union in francophone West African states (where the 

"monetarists" approach to monetary union was adopted) was possible as a result of 

France's support of the arrangement. France guaranteed the convertibility of the 

single currency to the French Franc through its financial support of the arrangement. 7 

Such support was to preserve the peg of the single regional currency to the French 

franc (and now the Euro). Hence the francophone West African Monetary Union 

(WAMU) was able to survive for decades without economic integration. 

The EU `progressive' approach to economic and monetary union is the approach 

adopted by Anglophone West African States in the proposed WAMZ economic and 

monetary union. The proposed union has established a very similar framework as the 

EMU in the achievement of the economic and monetary union project. As a result of 

this, it would be expected that progress toward the attainment of an economic and 

monetary union should follow that of the EU approach In this thesis, I address the 

legal and institutional infrastructures at both domestic and regional levels, which 

underpin the achievement of this economic and monetary union goal. 

76 R Mundell `A Theory of Optimum Currency Areas' (1961) 51 American Economic Review 
September 657-65. 
"P Masson and C Patillo `Monetary Union in West Africa: Agency of Restraint for Fiscal Policies? ' 
(IMF Working Paper No WP/01/34 March 2001) 4 
<http: //www. imf. orR/external/pubs/ft/wp/2001/wp0134. pdf> (8 August 2003). The devaluation of the 
single currency that resulted in 1994 was precipitated by the failures in economic coordination among 
Member States. This is considered in detail in chapter six. 
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5 Conclusion 

This Chapter has provided a brief introduction to the theories, types and 

benefits of economic integration. It then considered a brief history of economic 

integration on the African continent and assessed specifically, the economic and 

monetary union agenda in West Africa, which is the subject of this thesis. It analysed 

the link between economic integration and monetary union by assessing the gradual 

approach to Economic and Monetary Union in the context of West African Economic 

Integration. 

The Anglophone States in West Africa have adopted this approach to 

Economic and Monetary Union and have drawn inspiration from the European 

Monetary Union. Although Anglophones states in West Africa have not been 

successful in achieving progressive economic integration through a Free Trade Area, 

A Customs Union or a Common Market, they are currently working towards an 
Economic and Monetary Union. This thesis ainis to contribute to the understanding of 

economic and monetary integration in West Africa by providing a critical analysis of 
the institutional framework for the proposed Anglophone West African Monetary 

Union. 

The next chapter assesses in detail the history of economic integration projects 
in Anglophone West Africa from the colonial era to date. It focuses, specifically, on 
the regional legal and institutional requirements for economic integration and 

considers the extent to which the absence of these requirements has undermined 

economic integration in this region. 
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CHAPTER TWO 

REGIONAL LEGAL AND INSTITUTIONAL REQUIREMENTS FOR 

ECONOMIC INTEGRATION 

1 Introduction 

This Chapter provides a detailed historical account of economic integration 

projects in Anglophone West Africa from the colonial era to date. It focuses 

specifically on the regional legal and institutional requirements for economic 

integration and considers the extent to which the absence of these requirements has 

undermined economic integration in this sub-region. It then considers the extent of the 

significance of domestic legal and institutional frameworks to the successful operation 

of the regional framework. In the first part of this Chapter, I assess regional economic 

integration arrangements in Anglophone West Africa during the colonial era. The 

second and third part of this Chapter assesses regional economic integration after the 

independence of the Anglophone states of West Africa. The fourth part draws 

comparisons between pre and post independence regional efforts and considers the 

extent to which regional legal and institutional frameworks assist in achieving the 

objectives of economic integration efforts. 

The purpose of this Chapter is to show that the regional framework for 

economic integration is an essential but not the sole factor determining its success. A 

domestic legal and institutional framework is also essential for the successful 

operation of the regional framework. To establish this, this Chapter carries out a 

comparative analysis of the legal and institutional mechanisms sustaining economic 

integration in Anglophone West African states (ECOWAS) on the one hand, and the 

Member States of the European Union (EU) and the francophone West African states 

(WAMU-WAEMU), on the other. 
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1.1 Economic Integration in the Colonial Era: The British Silver Currency 

System in British West Africa (1825 -1890)1 

During the colonial era, British West Africa comprised Nigeria, Ghana, Sierra 

Leone and Gambia. The main economic integration arrangement among these 

colonies was the sharing of a common currency system, which was put in place by the 

British administration. 

At the commencement of British Administration in West Africa, the British 

currency (British silver) was not the predominant currency in the region. There were 

other currencies in circulation. 2 

In 1825, the Imperial Government attempted to introduce British silver as the 

predominant currency in all its dependencies. It sought to achieve this under the 1825 

Order in Council of 23rd March] However, this provision proved inadequate as it 

permitted the Spanish dollar to circulate at the same rate with the British silver. This 

legislation and the system it introduced were abolished by two Orders in Council of 

10th June 1843. The first Order in Council abolished the 1825 legislation. The second 

Order in Council changed the previous system by specifying more appropriate rates 

for the concurrent circulation of foreign currency4 with British silver. These 

provisions made the British silver the standard currency in British West Africa but 

also gave legal tender to Spanish dollars. 

In 1879, due to the scarcity of silver, the British silver coin nearly disappeared 

from circulation and there was an increased use of Spanish dollars. To counter this, 

' This section draws on the historical account of the currency system in British Dependencies as 
provided in R Chalmers A History of Currency in the British Colonies (HMSO London 1892). 
2 These currencies ranged from the more sophisticated currencies like the Spanish dollar to the more 
traditional currencies such as cowry shells, manilas, iron rods, wires, gold dust and Maria Theresa 
dollar. 
3 An order in council was legislation passed by the crown (the colonial office) for the colonies. Under 
the British Colonial Constitution, although the imperial Parliament was the supreme legislature for the 
colonies, it did not legislate directly for territories under the foreign jurisdictions of the crown. It was 
the crown that performed this function and it did this through order in council (which are expressed to 
be ordered by the King, by and with the advise of his Privy Council), royal instructions (counter signed 
by the responsible minister) and letters patent. The colonial office drafted all these executive 
documents. If, however, the imperial Parliament legislated for the colonies, such provisions usually 
contained a provision that the legislation shall be applied by order in council passed by the crown. 4 The Spanish dollar in particular. Chalmers (n 1) 210. 
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the Demonetisation Ordinance No. 2 of 1880 was passed with the effect of abolishing 

the use of Spanish dollars in British West Africa. 5 

By 1882, the British silver coin was the predominant currency in British West 

African colonies, with the exception of Gambia. Paper money did not exist in any of 

the colonies. British silver, being the predominant legal tender in the region, was 

being transported to the region in very large amounts. It is also worth noting that apart 

from the British silvers, the natives still retained the use of traditional currencies in 

transacting among themselves in the remote parts of the region. 

1.2 The Supply of British Silver Coin During the British Silver Currency 

System6 

The British Government had encouraged the import of British silver coinage 

and, as stated above, continued shipping coins into West Africa and selling them to 

traders against payment at par. In 1892 when the African Banking Corporation 

opened a branch in Lagos, it agreed to repatriate redundant silver coins from Lagos. In 

return, it had been given a monopoly to obtain United Kingdom silver locally against 

pre-payment in London. It, however, stopped its operation in Lagos the following 

year and the Government had to resume direct control of the importation of silver 

coins. The government did this by charging a premium of 1% plus cost for the 

service. 

In 1894 the Bank of British West Africa7 was established in Lagos and assumed 

this function. It was agreed that the Bank would charge a maximum of 1% for 

supplying the coins. This amount was specifically introduced to cover shipping and 

other charges. Similar arrangements ensued in the remainder of the region as the Bank 

expanded its operations to the Gold Coast, Sierra Leone and Gambia. 

S Ordinances were one of the forms of legislation passed by the crown for the Dependent territories 
under the royal prerogative. 
6 This section draws from the historical account of currency circulation in British West Africa as 
pl rovided in J Loynes A History of the West African Currency Board (WACB London 1974). 

BBWA hereafter. 
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This monetary system did not function successfully. Its fundamental flaw was 

that - despite the initial intention - British silver coins were not easily convertible into 

UK currency since they were redeemed at amounts lesser than their face value. In 

other words, the exchange value of the British silver coins vis-ä-vis UK currency was 

less than their nominal value. UK banks holding this silver as assets could use these 

coins to credit their accounts in the Bank of England but they could not exceed the 

stipulated amount. Even in that case, they were charged commission. The Bank of 

England was under no obligation to accept surplus silver automatically. Thus Clauson 

stated, ̀ [t]hus there was in West Africa a large amount of British silver coinage and 

no prospect of fording a safe home for it, except at great expense, if it became surplus 

to requirements. '8 

A second criticism was that the seigniorage9 on the issued UK coin was retained 

by the UK. Hence, the Dependencies were buying large quantities of coin from the 

UK at a price well above its intrinsic value and had no assurance of getting their 

money back if they wanted to. 

1.3 Constitutional Law and the Operation of the British Silver Currency 

System: The Case of the Colony of Nigeria 

The commencement of the British Administration in West Africa meant 
inevitably that every aspect of it was subject to British Imperial legislation. The 

currency system was not an exception to this. As a result, the constitutional provisions 

and policies of currency regulation in Britain extended to the British colonies. 

The regulation of the currency system in the United Kingdom from the 15th 

century had always been the royal prerogative of the Monarchy. This was done 

through royal proclamations with the advice of the Privy Council. Acts of Parliament 

also fulfilled these functions and gave effect to the King's Royal Proclamations. 10 The 

exercise of this royal prerogative extended to the colonies. 

aC Clauson ̀The British Colonial Currency System' (1944) Economic Journal 4. 9 The difference between its face value and the cost of metal and manufacture. 10 Chambers (n 1) 38. 
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The colonial constitution provided the legal framework for the operation of the 

colonial currency system According to Wight, this constitution derived from the legal 

provisions establishing the office of the governors of the colonies. " The Colonial 

Office (of the Imperial Government) appointed the Governors of the colonies. 

In the case of the colony of Nigeria, the Nigeria Letters Patent and Royal 

Instructions of 2°d August 1946 established the office of the Governor over the colony 

of Nigeria. It was cited as the `Constitution of 1946'. Prior to this time, the Letters 

Patent of 9th December 1922 and Royal Instructions of 9`h December 1922 were the 

recognised documents establishing the office of the governor of the Nigerian colony. 

These documents were revoked by the 1946 Constitution. 

Under Article 16(3)(4) of the Royal Instructions of 2nd August 1946, the 

Governor was not to assent to a bill without the consent of the Colonial Secretary (of 

the Imperial Government) if it affected the currency of Nigeria or the issue of bank 

notes or any bill establishing any banking association or altering the constitution, 

rights or duties of any banking association. This same rule applied to earlier 

provisions including those regulating the British silver coin currency system. 12 Hence, 

though the governors wielded great powers in relation to the administration of their 

colonies, 13 they were still accountable to the Imperial government through their 

responsibility to the Secretary of State of the colonies. 

1.4 The Commencement of the West African Currency Board: The Legal 

Framework 

By 1912, British silver had become the predominant single means of payment 

throughout British West Africa. However, as a result of criticisms, the so-called 

11 M Wight British Colonial Constitution (Claredon Oxford 1947) 94 and 96. The basic documents of 
the colonial constitution were three and comprised: the letters patent (which constitute the office of the 
governor and commander-in chief); the royal instructions (which fills in the details of the governor's 
duties and is issued under the sign manual and signet) and the governor's commission (which appoints 
the individual to fill the office and is issued like the royal instructions under the sign manual and signet, 
however is not in real terms a part of the constitution as it is personal). For more on this see Wight (n 
11)94-95. 
12 As revealed in Royal Instructions of 9`h December 1922 (Instructions Passed under the Royal Sign 
Manual and Signet to the Governor and Commander-in-Chief of the Protectorate of Nigeria on 9 
December 1922) part XVI (the Constitution of 1922) in Wight (n 11) 176 - 185. 
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Emmott Committee was called upon to investigate the state of affairs with regard to 

the currency system in the colonies. This committee came up with a solution, which 

was to be known as the Emmott Committee Report. 

This report recommended that a new silver coinage should be minted for West 

Africa They recommended that a Currency Board should be set up in London to 

manage it, with powers to buy securities, have the coinage minted and issue them at 

face value on behalf of the colonies. The profits secured were to be accumulated in a 

fund to guarantee convertibility of the new currency back into sterling, if 

circumstances so required. They recommended that the new coins should be issued - 

and redeemed by the Board at its face value less a small commission either for 

sterling in London or for gold or British silver coin in West Africa. They 

recommended that there should be a West African note based on the same principles. 

They recommended that the British Government should redeem the existing British 

silver by instalment in exchange for the new coinage. 

Under the Constitution of the Currency Board, a number of legal provisions 

were introduced to ensure its accountability. These included provisions regulating the 

investments of the Board's funds, 14 the submission of a bi-annual statement of 

accounts15 (Currency Reserve funds and Statement of Securities), a six-month 

publication showing the amount of West African currency in circulation, the amounts 

in the Currency fund and the market price of all the investments held by the Board, 16 

the auditing of the accounts of the Board, 17 and the submission of an annual report for 

approval by the Secretary of State specifying the entire transaction engaged by the 

board through out the year. 18 

Under this system, the Board could only issue currency in West Africa after a 
head office bank in London had paid sterling plus a small commission to the Board. 

13Wight(n11)8,22. 
14 Section 11 Regulations of 1949 defining the Constitution, Duties and Powers of the West African 
Currency Board (WACBR). The first constitution came into force in 1912. It was then revised in 1915, 
1924 and finally in 1949 to take account of the changing circumstances in the Currency Board's 
operation. 
1 WACBR s 12. 
16 WACBR s 13. 
17 WACBR s 14. 
18 WACBR s 15. 

36 



The Board was then under an obligation to instruct its currency officers19 in West 

Africa to issue the equivalent amount to the local branch of such a bank less the 

commission. It was also under an obligation, if a bank branch in West Africa lodged 

coins or notes with one of its currency officers to pay the equivalent amount, less the 

same commission, to the head office of the bank in London. 20 Thus the Currency 

Board was merely a body whose role was strictly to exchange currency from West 

African sterling to British sterling and vice versa. 

1.5 The West African Currency Board as a Type of Monetary Union for 

Anglophone West African States 

The regulatory framework of the Currency Board determined, to a large extent, 

its smooth running and enabled it to survive for as long as it did. One of its main 

benefits was the uninterrupted absolute parity with the sterling. There were no 

restrictions on the movement of funds between the West Africa and the London 

money market. Hence, West Africa, under this system was strongly linked to the 

London money market. This begs the question as to whether the ex-British colonies 

would have been better off retaining the currency arrangement after independence, as 

did the French colonies in francophone West Africa. Had this been the case, the 

arrangement would have constituted a type of monetary union after independence 

with the currency pegged to the British sterling. This issue becomes vital particularly 

as ECOWAS considers a monetary union. This is so because one of the primary 

obstacles facing the union is the inconvertibility of the majority of the currencies of 

the member states. 

1.6 Similarities between the Legal Framework of the British Silver System and 
West African Currency Board 

The West African Currency Board constituted the main operating institution for 

the monetary system It operated under a tightly regulated framework laid out in the 

Regulations defining the Constitution, Duties and Powers of the West African 

Currency Board. The Secretary of State for the Colonies appointed the members of 

19 In WACBR s 3, these officers are appointed by the Board to discharge this function. 
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the Board. 21 This ensured that the Board's operations maintained a strong link with 

the Colonial Office and the Imperial Government. The Currency Board was 

accountable to the Secretary of State for its operation22 and, as such, was synonymous 

to the previous British Silver system in so far as they were both subject to the Imperial 

Government. 

The control of the Currency Board by the Imperial Government flowed 

naturally from the previous British Silver system A carefully constructed legal and 

institutional framework was established to legitimise the operation of this monetary 

system This framework was provided in the West African Currency Board 

Regulations. 

1.7 Criticism of the Operation of the West African Currency Board 

Although the Currency Board arrangement had a carefully defined legal 

framework, which supported its operation, 23 it was not without challenges and 

criticisms. The major institutional threats to the system were the periods of currency 

inconvertibility. During these periods West African notes were not readily convertible 

to West African silver coins. Hence shortages in West African currency ensued. This 

transpired during an increase in the price of cocoa in 1915 and in 1936 to 1937, which 

led to high demand for the West African silver coin, which the Board could not 

meet. 24 These shortcomings were mitigated by the supply of UK currency to West 

Africa to boost supply-25 

The main criticism of the operation of the Board, however, was that it was 

exploitative of the West African colonies and that it promoted British Imperial 

interests rather than the interest of the colonies. 26 These criticisms eventually led to 

the abolition of the currency board by the colonies that were at the verge of becoming 

20 WACBR ss 9(2)(13). 
21 WACBR s 2. 
22 As seen in WACBR ss 11-12. 
23 See, W Uzoaga Money and Banking in Nigeria (Fourth Dimension Nigeria 1981) 49. 
24 Loynes (n 6) 22,27. 
25 Ibid 20. 
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independent states. To them, political independence was not complete without 

monetary independence. 

2 Regional Economic Integration Efforts after Independence 

This section assesses regional integration efforts of West African states after 

the era of independence. It considers informal as well as formal regional economic 

arrangements aimed at promoting trade relations among Member Countries of these 

arrangements. It assesses their failures and provides suggestions as to how these 

failures could have been redressed through better legal and institutional regional 

arrangements. 

The end of the West African Currency Board era ushered in the era of 

independence of British West African colonies. After independence, the idea of 

forming a regional West African economic community amongst the anglophone West 

African states was not appealing to the newly independent states 27 This was not 

surprising, as they were not quick to forget their colonial experience in general, and 

the operation of the West African Currency Board in particular, which they 

considered to be exploitative. Secondly, these states were trying to survive as newly 

independent states and the idea of regional integration was not a matter of urgency. 

Economic integration talks however featured in the relationships of certain states in 

West Africa as early as 1963.28 

In 1967 an agreement on the Charter of a proposed Economic Community in 

West Africa was signed. 29 In 1968 and following the 1967 agreement, Nigeria and 

Guinea were to prepare priority studies on the areas of economic cooperation while 

26 For a thorough examination of the criticisms of the Currency Board see, W Uzoaga Money and 
Banking in Nigeria (Fourth Dimension Nigeria 1981) 47 - 49. 
27 There were, however various forms of regional cooperation happening in francophone West African 
states the most popular of them being the West African Monetary Union which was a continuation of 
the currency regime after independence. 
28 In C Okeke The Theory and Practice of International Law in Nigeria (Fourth Dimension Enugu 
Nigeria 1986) 172, Okeke states that the record of the first effort at economic integration in West 
Africa was the organisation of a conference on industrial harmonisation in West Africa in 1963. 
Another conference on economic cooperation was held in Niamey in 1966. 
29 This was signed by 15 states of ECOWAS. 

39 



Sierra Leone and Liberia, were to prepare a draft Treaty and Protocol for a customs 

union. These studies were to be considered by an interim Council of Ministers of the 

states of West Africa. The group however, did not meet and none of the states' 

preparatory studies were considered. 30 This was, however, not surprising as during 

this period, Nigeria, which was an integral part of this initiative was struggling to 

grapple with internal disintegration caused by civil war. 31 External integration, as a 

result was not an immediate priority. 

Nonetheless, the quest for economic integration in West Africa began again in 

1972 when it became clear that these states were being increasingly marginalized on 

the international front. 32 The Nigerian and Togolese Heads of State authorised their 

government officials to design the framework for such an integration arrangement. It 

was this framework that eventually gave birth to the idea of the West African Clearing 

House (WACH) and the Economic Community of West African States (ECOWAS) in 

1975. 

Regional integration among these new States was a new phase in their history. 

It was not synonymous to the regional currency arrangement during the colonial era. 

In the colonial era, it was one government controlling the affairs of its territory in 

West Africa. In the independent era, anglophone West African cooperation involved 

independent states coming together to form treaties of economic cooperation with 

other States. 33 The independent existence of these States meant that they had to be 

willing to adhere to their regional agreement in order to achieve the aims of the 

regional arrangement. 

One similarity, however, shared by the regional arrangement during and after 

the colonial era, was the use of law as a framework for the operation of the regional 

effort. As seen in section 1.3, the power wielded by the Crown in administering the 

currency system in the colonial era derived from colonial constitutional law. The use 

30Okeke (n 28) 172, 
" The Biafran civil war, which took place between 1967-1969, had just started. Nigeria during this 
period was undergoing fundamental constitutional and political upheavals and had not recorded a 
successful independent existence since independence. 
32 Okeke (n 28) 172. 
33 Economic cooperation amongst independent West African states occurred between Anglophone and 
francophone West African states. 
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of law in the design of the regional integration framework after independence is 

assessed in the rest of this section through the operation of the WACH and ECOWAS. 

2.1 The West African Clearing House (WACH) 

After independence, there was a low level of intra-West African trade. Intra- 

regional trade occurred among the francophone states but even this was minimal. 34 In 

anglophone West Africa the trade level was almost non-existent and this was also the 

case with trade between the two blocs. This was largely due to the inconvertibility of 

numerous currencies35 within the sub-region, which resulted in the use of foreign 

currency in trade transactions. As intra-regional trade was carried out in foreign 

currency, huge delays occurred in payment transactions. Hence in an export 

transaction between a Franc Zone country and a former Anglophone states, the latter 

had to change its national currency to sterling and then to French franc and then to 

CFA franc to pay the former. This process usually involved exposure to foreign 

exchange risk and were subject to conversion charges36 thus reducing the profits 

realised from such trade transactions. 

The flow of inter-state trade was also restricted by administrative restrictions, 

which were imposed partly to control the importation of goods and to preserve 

domestic foreign exchange reserves. 

34 C Rosenberg `Fiscal Policy Coordination in the WAEMU After the Devaluation' (IMF Working 
Paper No WP/95/25 February 1995) 3; C Uche `The Politics of Monetary Sector Cooperation Among 
the ECOWAS Member States' (World Bank Policy Research Working Paper No 17 July 2001); World 
Bank Memorandum of the President of the International Development Association to the Executive 
Directors on A Regional Assistance Strategy for West Africa Report No 22520-AFR (World Bank 
Washington D. C. July 2001) 9. 
35 There were 10 currencies among the 16 member states of ECOWAS. Benin, Burkina Faso, Cote 
d'Ivoire, Niger, Senegal and Togo all used the CFA Franc. Cape Verde (Escudo), Gambia (Dalasi), 
Ghana (Cedis), Guinea Bissau (Pesso, but later joined the French Franc Zone), Guinea (Sily, but later 
changed to Guinean Franc), Liberia (Liberian Dollars), Mali (Malian Franc), Mauritania (Quguiya), 
Nigeria (Pound but later changed to Naira), Sierra Leone (the Leone). Most of these were inconvertible 
so the idea of WACH was tenable. 
36 A Ahmed 'The Role of Financial Institutions in Solving Payment Problems Under the ECOWAS 
Trade Liberalisation Scheme' (paper presented at the Second National Seminar on the Trade 
Liberalisation Scheme of ECOWAS Kano 24-25 June 1992) 63 cited in Uche (n 34) 22; J McLenaghan 
S Nsouli and K Riechel `Currency Convertibility in the Economic Community of West African States' 
(IMF Occasional Paper No 13 August 1982) 22. 
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In 1973, a decade after the independence era, the Association of African 

Central Banks set up a study group to examine trade and monetary relations in West 

Africa. The study group came up with a report, 37 which found that the primary reason 

for the low-level of intra-West African trade was the use of foreign exchange in these 

trade transactions. The situation was further exacerbated by the scarcity of foreign 

exchange in Member States. The group recommended that a more effective payment 

arrangement would facilitate the flow of goods by enabling the prompt satisfaction of 

export payments. 

In 1973 another study group was set-up to assess possible guidelines for the 

establishment of payment arrangements between West African states. This group 

came up with guidelines for the establishment of clearing facilities among all West 

African states. 38 The West African Clearing House (WACH) was subsequently 

established under the West African Clearing House Articles of Agreement signed in 

July 1975. It was the very first attempt of regional integration covering the entire 

West African region. 

The aim of the WACH included the promotion of the use of the currencies of 

the members of the Clearing House for sub-regional trade; 39 the achievement of 

economies in the use of foreign reserves of members of the Clearing House; 40 the 

liberalisation of trade among their respective countries41 and the promotion of 

monetary co-operation and consultation among members of the clearing house. 42 

2.1.1 The Mechanics of the WACH 

The operation of the Clearing House was explained as follows: 

37 Association of West African Central Banks West African Sub-regional Group Report of the Study 
Group on Guidelines for the Establishment of a Clearing Arrangement Between Member States of the 
Sub-Regional Committee, Association of West African Central Banks 1973 (Unpublished), cited in 
Uche (n 34) 20. 
38 Ibid cited in Uche (n 34) 23. 
39 Articles of Agreement of the West African Clearing House 1975 (WACH Agreement) art 2(2)(a) 
40 lbid art 2(2) (b). 
a' Ibid art 2(2) (c). 
42 Ibid. art 2(2) (d). 
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[T]he arrangement envisages that all transactions will go through 

commercial and other banks as usual. The procedure is that the 

commercial bank which is effecting a customer's payment order in favour 

of another individual in another country in the sub-region delivers the 

order to its central bank in its own currency. The Central Bank in question 
notifies the Clearing House and at the same time sends the order to the 
Central Bank in the beneficiary's country. On receiving the notification, 
the Clearing House credits the Central Bank in the beneficiary's country 
and debits that of the country in which the sender resides. Similarly, the 
Central Bank in the beneficiary's country, on receiving the order, credits 
the beneficiary's commercial bank which will in the final analysis effect 
payment to the beneficiary. 43 

The unit of account used in the monetary transactions between the Clearing 

House and member central banks was an artificial one called the West African Unit of 

Account (WAUA). The WAUA was linked to a basket of 16 currencies and was 

equivalent to the IMF's Special Drawing Rights (SDR). The use of WAUA was 

inspired by the need to protect the value of monetary claims and payments from being 

seriously affected by floating exchange rates. Thus the possibility of Central Banks 

incurring capital loss resulting from fluctuations in currency values was minimised by 

the fact that the WAUA was linked to a basket of 16 currencies. 

Although the WACH was a well thought up regional monetary arrangement 

that had great potentials for promoting economic integration within the region, it did 

not succeed in achieving this aim Its failure was due to inadequate legal and 

institutional arrangements for its operation. The next section assesses these failures. 

2.1.2 Legal Failures of the West African Clearing House 

2.1.2.1 Inadequacy of WACH Agreement 

The existence of regional provisions and mechanisms to enable and support 

intra regional trade among West African states was significant in order for WACH to 

facilitate the use of currencies of these states in trade transactions among themselves. 

Such regional provisions should have facilitated the free movement of goods, capital 

and persons. These however, did not exist and, as WACH articles of Agreement did 

43 E Osagie ̀West African Clearing House, West African Unit of Account and Pressures for Monetary 
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not provide for this, the operation of WACH was inhibited. 44 Free movement 

provisions were only introduced within the entire region a few months after, under the 

ECOWAS Treaty, which had the aim of establishing a common market. However, 

this did not help promote WACH operations, as ECOWAS itself was an infant 

institution. Its objective of achieving a common market was to be realised in the long 

term and not in the short term 

2.1.2.2 Failure to Comply with WACH Articles of Agreement 

The most significant problem of the WACH was that member states did not 

comply with its articles of agreement. 5 Hence, though the articles of agreement 

stipulated that all current account transactions had to pass through WACH46, some 

Member States failed to comply. Member states were selective in their choice as to 

what types of transactions they would allow to go through WACH channel. Nigeria, 

for example, refused to allow its crude oil transactions go through the WACH 

channel. 47 Ghana and Guinea were the only member countries deemed to have the 

best records in channelling their regional trade transactions through the system. 41 It 

was without doubt that the more transactions allowed to be put through WACH the 

more effective its operation will be in fulfilling the goals it set out to achieve. 

However this did not happen as states circumvented the rules. 

2.1.2.3 Failure to Cover all Types of intra-West African Trade 

The WACH Agreement excluded transactions between the francophone states 

of West Africa, who already shared common currency. 49 Hence, it left out a great 

chunk of intra-West African trade. The francophone states were also not keen on 

extending their trade relations to the other states, as their monetary union arrangement 

was more straightforward. The WACH agreement therefore did not do much in 

Integration' (1979) 17 Journal of Common Market Studies 227,230. 
44 Uche (n 34) 22. 
45 World Bank Report No 22520-AFR (n 34) 10. 
46 This requirement was qualified by a few exceptions, provided in WACH Agreement art 8(3). 
" McLenaghan Nsouli and Riechei (n 36) 24. 
as Ibid 27. 
49 WACH Agreement art 8(3). 
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improving the trade relations between the anglophone and francophone states in West 

Africa. 

2.1.2.4 Non-implementation of Procedures to Promote WACH in States 

Closely linked to the issue of non-compliance by states was that Member 

States did not make the required legislative provision for the incorporation of WACH 

transactions in their banking regulatory and supervisory framework. Had this been in 

place, it would have ensured that WACH banking transactions were efficiently 

regulated and supervised. 

2.1.2.5 Absence of an Enforcement Mechanism for WACH Agreement 

There was no formal enforcement mechanism for the WACH agreement, 
hence it was easy for states to circumvent the rules without being sanctioned. 

2.1.3 Domestic Institutional Failures and their Impact on WACH 

2.1.3.1 Delays at the Commercial Bank Levels 

Under the WACH arrangement, the settlement of transactions could take up to 
4-6 months. 50 These delays were the result of institutional problems between 

commercial banks in the clearing phase of the transaction. The problems included: 

a) The lack of conversance of numerous banks with the procedures and 
operation rules of the Clearing Housed 

b) The banks' apathy in making use of the WACH clearing facility, partly 
due to the smooth operation of available alternatives and partly due to 
the low level of intra-community trade which made such transactions a 
small proportion of the banks' overall operations. 52 

c) Low degree of priority by many banks to transactions to be channelled 
through WACH. 53 

so McLenaghan Nsouli and Riechei (n 36) 27. 
si Ibid. 
52 Ibid. 
53 Ibid. 
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d) Inefficient banking practice to accumulate transactions of the same 

type before acting on them. 54 

These problems would have been easily resolved if states had created 

institutional arrangements for the smooth operation of WACH. Such arrangements 

would have included training for bank staff on WACH transactions. It would also 

have included proper provisions for the supervision of the WACH operations of 

commercial banks. 

2.1.3.2 Delays at Central Bank Levels 

Shortages of foreign exchange reserves meant that, more often than not, the 

central banks of participating jurisdictions resorted to temporary interruptions of 

WACH operations contributing to further delays in the settlement of WACH-related 

trade debts. 

2.1.3.3 Delays at the Clearing House Level 

Central banks did not always receive timely data on the applicable exchange 

rates of their currencies in terms of WAUA. As a result, transactions were not 

processed until the confirmed rates were available. This problem was largely caused 

by difficulties in regional communication. 

2.1.4 Legal and Institutional Redress that May have Reformed WACH 

2.1.4.1 Enforcement Mechanism 

The incorporation of the WACH agreement in the ECOWAS Treaty could 
have improved the quality and rigour of its enforcement because the ECOWAS Treaty 

provided for an enforcement mechanism while WACH did not. One may however 

suspect that the incorporation of WACH in the original ECOWAS Treaty would not 

54 Ibid. 
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have improved dramatically the operation of WACH insofar as ECOWAS itself was 

not free from institutional and legal shortcomings. 

2.1.4.2 Regional and Domestic Banking Supervisory Authority 

Second, the creation of a regional supervisory body to ensure that commercial 

banks complied with their roles in the WACH system would have contributed 

significantly to redressing the huge delays, which undermined the WACH system 

Whether this would have been successful is however questionable to the extent that a 

credible enforcement mechanism would not still have been in place. In any case, 

extending the domestic banking supervisory apparatus to WACH-related banking 

operations could have been beneficial. 

2.1.4.3 Adequate Domestic Infrastructures 

Adequate training arrangements on WACH transactions for commercial bank 

staff would have improved the situation. It would have ensured that related staff 

would be capable of carrying out such transactions speedily and effectively. 

Generally WACH failed in achieving its objective to facilitate trade through 

monetary co-operation between WACH Member States. 55 

2.2 The ECOWAS Era 

The Economic Community of West African States (hereinafter ECOWAS) was 

a more formal arrangement. The Treaty of ECOWAS was signed in Lagos on 28`1 

55 WACH was transformed into West African Monetary Agency (WAMA) a specialised agency of 
ECOWAS by a decision of the ECOWAS Heads of States in July 1993. Its was established in 1994 
with the aim of promoting monetary co-operation and payment issues within the context of the 
economic and monetary integration of the region; initiate and promote policies and programmes for 
achieving monetary integration; facilitate the harmonisation and co-ordination of macro- economic 
policies and structural adjustment programmes of member states and; ensure the establishment of a 
single monetary zone. Since the establishment of WAMA, most of the fundamental problems that had 
frustrated the activities of WACH remain ever present. For more on this see, R Asante `The 
Transformation of a Clearing House into a Specialised Monetary Agency') paper presented at the 
Workshop on the Future Role of COMESA Clearing House Harare Zimbabwe 21-22 August 1995) 5 
cited in Uche (n 34) 30. Uche also criticised ECOWAS for establishing WAMA, which was a deeper 
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May 1975 by Benin (formerly Dahomey), Burkina Faso (formerly Upper Volta), Cote 

d'Ivoire, Gambia, Ghana, Guinea, Guinea-Bissau, Liberia, Mali, Mauritania, Niger, 

Nigeria, Senegal, Sierra Leone and Togo. It envisaged a closer economic relationship 

between West African States. This was the first attempt to create a formal regional 

group, covering the entire West African region. 56 

In the ensuing paragraphs, the two periods of the ECOWAS era will be 

analysed. These cover the period from 1975 to 1993 and from 1993 to date. The first 

period marks the period from the commencement of the organisation in 1975 till the 

revision of its treaty in 1993. The second period marks the period from the revision of 

the original treaty to its most recent operations and initiatives. 

2.2.1 ECOWAS between 1975 - 1993 (The Original Treaty Provisions) 

The aim of ECOWAS under the 1975 Treaty was 

[t]o promote co-operation in all fields of economic activity ... for the 
purpose of increasing and maintaining economic stability fostering 

closer relations among its members and contributing to the progress 
and development of the African continent. 57 

It sought to achieve this in stages by achieving a number of goals58 including the 

establishment of a customs unionS9 and the abolition of obstacles to the free 

movement of goods, persons, services and capital. 60 Although, the 1975 Treaty did 

not specifically state that the establishment of a common market was one of its aims, 

by definition, its goals were the requirements for a common market. 61 This is so as a 

form of monetary integration despite the failure of WACH, which was an easier arrangement to 
manage. 
56 The Anglophone group comprised Gambia, Ghana, Sierra Leone and Nigeria. The Francophone 
group comprised of Benin, Burkina Faso, Cape Verde, Ivory Coast, Mali, Mauritania, Niger, Senegal 
and Togo. Guinea, Guinea Bissau and Liberia were the three states that did not belong to any of the 
groups. 
7 ECOWAS Treaty 1975 (ECOWAS Treaty) art 2(1). 

58 ECOWAS Treaty 1975 art 2(2). 
59 ECOWAS Treaty 1975 art 2(2) (a) - (c). 
60 ECOWAS Treaty 1975 art 2(2) (a) - (d). 
61 A Common market is generally understood to be an area with a customs union and where the free 
movement of goods, services and capital exists. See B Balassa, The Theory of Economic Integration 
(Greenwood Press Publishers Westport Connecticut 1961) 2. The creation of a common market was 
however, specifically stated as a goal in ECOWAS Revised Treaty1993 art 3(2) (d). 

48 



common market has been defined as an area consisting of the free movement of 

goods, persons, services and capital, as well as an area having a customs union. 62 The 

goals under this Treaty have, as such, been treated as common market goals in the 

ensuing sections. 

2.2.1.1 An Assessment of the Failures to Achieve these Common Market Goals 

2.2.1.1.1 Free Movement of Goods 

As noted in the ECOWAS Treaty, one of the aims of the organisation was to 

establish the free movement of goods. 63 This process was to be achieved by the 

creation of a free trade area64 and a customs union65 between the Member States. The 

free trade area was to be achieved within 10 years from the commencement of the 

Treaty. 66 The customs union was to be achieved within 15 years from the 

commencement of the Treaty. 67 These aims were to be attained through a process 

called the Trade Liberalisation Scheme (TLS), which was set up for this purpose. 68 

Under the TLS certain arrangements were established to enable the free movement of 

goods. These are assessed in the ensuing sections. The free movement of goods 

62 Balassa (n 61) 2 states aptly that economic integration can take several forms which represents 
varying degrees of integration. He states that, "These are a free-trade area, a customs union, a common 
market, an economic union and complete economic integration. In a free trade area, tariffs (and 
quantitative restrictions) between the participating countries are abolished, but each country retains its 
own tariffs against non-members. Establishing a customs union involves, besides the suppression of 
discrimination in the field of commodity movements within the union, the equalization of tariffs in 
trade with non-member countries. A higher form of integration is attained in a common market where 
not only trade restrictions but also restrictions on factor movements are abolished. An economic union, 
as distinct from a common market, combines the suppression of restrictions on commodity and factor 
movements with some degree of harmonisation of national economic policies. Finally, total economic 
integration presupposes the unification of monetary, fiscal, social, and countercyclical policies and 
requires the setting-up of a supranational authority whose decisions are binding for the member states. " 
The ECOWAS Revised Treaty 1993, embraces the Balassa's definition of a common market in 
ECOWAS Revised Treaty1993 art 3(2)(d). L Tsoukalis The New European Economy Revisited (OUP 
Oxford 1997) 12 - 13, defines a common market, as an economic area within which there would be free 
movement of goods, services, persons and capital. 
63 ECOWAS Treaty 1975 art 12 and 13. 
64 ECOWAS Treaty 1975 art 12, provided for the progressive elimination of customs duties and other 
charges having equivalent effect. Quota, quantitative or like restrictions or prohibitions and 
administrative obstacles to trade among the Member States shall also be removed. 
65 ECOWAS Treaty 1975 art 14, provided for the creation of a Customs union. This is an area where 
free trade exists and where a common external tariff towards third states exists among Members. 
66 ECOWAS Treaty art 13(3). 
67 ECOWAS Treaty art 12. 
68 Ibid. 
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involves the elimination of Member State customs duties and related charges, along 

with discriminatory or protectionist internal taxes. It also entails the elimination of 

non-tariff quantitative restrictions and similar barriers to the free flow of goods. 69 

a) Liberalisation of Trade in Unprocessed Goods 

Unprocessed goods were to circulate freely between Member States. They 

were to be exempt from duties and taxes having equivalent effect and were to be free 

from quantitative and administrative restrictions in Member States. 70 Of all 16 

Member States, only eight have lifted tariff barriers in respect of unprocessed 

products under the TLS 7l 

b) Liberalisation of Trade in Industrialised Products 

There was to be a gradual reduction of customs duties and taxes having 

equivalent effect on industrialised products 72 Total elimination of such duties and 

taxes was to be achieved over a period of ten years from 1990. The removal of non- 

tariff barriers on such goods was also a part of this agenda. Only one73 Member State 

of the 16, has removed tariff barriers to trade in industrial products. 4 

The failure of states to comply with the Trade Liberalisation Scheme 

provisions clearly defeats the accomplishment of a free trade area amongst states. One 

of the reasons for non-compliance by states has been that the income generated from 

customs and tariff constitutes the main source of revenue for these states 75 States 

were therefore not keen on giving up this source. The ECOWAS Fund76 (another 

69 G Bermann and others Cases and Materials on European Community Law (West Publishing Co 
USA 1993) 317. 
70 ECOWAS Silver Jubilee Report: ECOWAS Achievements and Prospects (1975 - 2000) (ECOWAS 
Publication Abuja Nigeria 2000) 24. 
71 Benin, Cote d'Ivoire, Gambia, Ghana, Guinea, Nigeria, and Sierra Leone, cited from the ECOWAS 
Silver Jubilee Report (n 70) 24. 
72 Ibid. 
73 Berlin. 

74 ECOWAS Silver Jubilee Report (n 70) 24. 
75 McLenaghan Nsouli and Riechei (n 36) 20. 
76 This Fund was established to cater for states that had suffered as a result of the operation of 
ECOWAS schemes. 
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ECOWAS institution) was however designed to cater for this; however, it too did not 

achieve this aim as will be seen in ensuing sections. 

c) Printing and Introduction of the Harmonised Customs Documents 

In furtherance to the aim of the TLS, uniform customs and statistical 

instruments for all states were to be introduced in all Member States. 77 These include 

the certificate of origin, the customs and statistical nomenclature and the customs 

declaration. However not all countries have implemented these documents and 

procedures. Only 12 countries78 have started using the certificate of origin. Only 11 

out of the 16 states have adopted the customs and statistical nomenclature and the 

customs declaration. 79 The non-implementation of these procedures by some states 

hampers the smooth operation of the Trade Liberalisation Scheme. 80 It also frustrates 

trade between countries that have implemented these procedures and those that have 

not. The long run effect of this is the delay, or worse still, the non-attainment of a 

customs union. 

d) Establishment of an ECOWAS Common External Tariff 

The Common External Tariff was in furtherance with the TLS aim of the 

creation of a customs union. This requires the establishment of a free trade area 

amongst states and the establishment of a common external tariff toward third states. 

Since Member States have been unable to establish a free trade area, 81 it is not very 
likely that the establishment of a common external tariff toward third states is 

attainable for the same reasons stated above. This, therefore, makes the establishment 

of a customs union hardly foreseeable in the near future. 

e) The Fund for Cooperation, Compensation and Development 

77 ECOWAS Treaty 1975 art 14(3). 
'g The countries include Benin, Burkina Faso, Gambia, Ghana, Guinea, Guinea Bissau, Mali, Niger, 
Nigeria, Senegal, Sierra Leone and Togo, source ECOWAS Silver Jubilee Report (n 70) 23. 
79 Benin, Burkina Faso, Cape Verde, Gambia, Ghana, Guinea Bissau, Mali, Niger, Senegal, Sierra 
Leone and Togo, source ECOWAS Silver Jubilee Report (n 70) 24. 
80 K Kufuor The Framework for Capital Movements within the Economic Community of West 
African States' (1995) 3 African Yearbook in International Law 239,240. 
81 World Bank Report No. 22520-AFR (n 34) 9. 
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The Fund was established a year after the entry into force of the Treaty. It was 

to be financed largely by contributions of member states. 82 Its primary aim was the 

provision of compensation for members that had suffered loss arising from the 

application of the trade liberalisation scheme. 83 It also had as its aim the mobilisation 

of internal and external financial resources for needy member states. 84 Member states 

have however not complied with their obligations to contribute to the fund, which 

relies solely on their contribution for funding. 85 

As assessed above the Trade Liberalisation Scheme necessarily places 

restrictions on the customs and tariff charged by Member States. Since such charges 

constitute the main source of Member State revenue, states will necessarily need to 

fall back on some form of financial support in the event of macroeconomic 

imbalances arising from their compliance with the TLS. The failure of the 

Compensation Fund to provide such a buffer therefore affects the willingness of 

Member States to comply with the TLS provisions. This, in turn, jeopardises the free 

trade area and customs union goals. 

2.2.1.1.2 Free Movement of Persons86 

The free movement of persons, as seen above, is one of the criteria for a 

common market. In order to achieve this goal, the Member States signed the Protocol 

relating to the Free Movement of Persons, Residence and Establishment in 1979.87 

This Protocol formed an integral part of the Treaty and, as such, was binding on 

82 ECOWAS Treaty 1975 art 51(1) (a). 
83 Ibid art 52(1)(b) 
84 Ibid art 52(1) (e). 
85 Uche (n 34) 26 fn 43 (quoted from the Managing Directors Report to the Thirty Ninth Session of the 
Board of Directors of the ECOWAS Fund for Co-operation, Compensation and Development delivered 
by Mr. D. Bathelemy in Lome April 1998) stated, `As at 1998, two ECOWAS states had yet to pay up 
the first tranche of the capital called up since 1977. With regard to the second tranche of capital 
declared due in 1987, only five member states have honoured all their obligations. Four member states 
have not paid any payment while seven members still have made only partial payments. ' 
86 This section draws on information provided in the ECOWAS official website 
<http: //www. ecowas. int/sitecedeao/enjlish/achievements-1. htm> (11 January 2003). 
87 ECOWAS 1975 Treaty Protocol A/P 1/5/79 relating to the Free Movement of Persons, Residence 
and Establishment in ECOWAS An ECOWAS Compendium on Free Movement, Right of Residence 
and Establishment (ECOWAS Abuja Nigeria 1999) 1. 
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Member States. 88 Under this Protocol, ECOWAS Citizens were given the right of 

entry, residence and establishment in the territory of Member States-89 However, this 

was to be progressively achieved within a maximum period of 15 years from the date 

the Protocol came into force-90 It was also to be achieved in three phases. 91 The first 

phase was the right of entry and abolition of Visa; the second phase was the Right of 

Residence and the third phase was the Right of Establishment. 92 The components of 

this protocol are considered below. 

a) Abolition of Visa and Entry Permit 

Article 3(2) of the Protocol states that any citizen wishing to visit any Member 

State for a period not exceeding ninety days shall enter the territory of that Member 

free of visa requirements. The condition to this however, is that ECOWAS citizens 

should enter the Member States they wish to visit through official entry points. This 

first phase of the Protocol came into force in 1980.93 Under Article 4 of the Protocol, 

Member States reserve the right to refuse admission into their State to any ECOWAS 

citizen who comes within the category of inadmissible immigrant under its laws. It 

has, however, been argued that Member States have abused this provision by enacting 

laws, which readily classify ECOWAS citizens as aliens, 94 hence defeating the 

purpose of the free movement of persons provision. 95 

Secondly, although ECOWAS members have abolished the visa and entry 

requirements, almost all still retain several checkpoints between their borders. The 

result of this is that ECOWAS citizens travelling within Member States continuously 

experience all forms of administrative harassments and extortions as they cross 

88 Ibid art 13. 
89 Ibid art 2(1). 
90 Ibid art 2(2). 
91 Ibid art 2(3). 
92 Ibid art 3. 
93 A Adepoju `Fostering free movement of persons in West Africa: achievements, pitfalls and prospects 
for intra-regional migration' (2001) International Migration 8 
<htti3: //www. iussn-orR[Brazil2OOl/s2O/S26-PO3 Adep iu. ndf> (12 January 2004). 
" Ibid 8, where it is argued that these have been the reason behind the huge amount of expulsion of 
ECOWAS citizens from Member States. Examples of countries that have recorded high levels of 
expulsion include: Sierra Leone (1968), the Cote d'Ivoire (1958,1964), Ghana (1969), Chad (1979), 
Equatorial Guinea (1974), Senegal (1967,1990), Guinea (1968), Nigeria (1983,1985), Liberia (1983); 
Benin (1998); Cote d'Ivoire (1999). 
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ECOWAS country borders. For instance, between Lagos to Abidjan, which is a 992 

Km journey, there are 7 checkpoints. Between Niamey and Ouagadougou, which is a 

distance of 529 there are 4.96 Also, these checkpoints are means of extorting 

travellers, as personnel at these points have been known to ask for bribes and beg 

travellers for money. 97 

This record reveals that although the de jure state of affairs in relation to the 

free movement of persons is that all visas and entry requirements are abolished, the de 

facto position is that there are still disruptions to the free movement of persons within 

ECOWAS states. 

b) Introduction of ECOWAS Travel Certificate 

A system of travel certificates was also implemented to harmonise and 

simplify formalities governing the movement of persons from State to State. 98 Not all 

states have issued these certificates. The reason for this has been partly due to the cost 

of producing them This has been the primary reason for the delay in their circulation 

among poorer states99. There is a great deal of optimism that this system will help 

enhance the free movement of persons and be equivalent to the free movement of 

persons regime under European Union. However, even if these certificates are issued, 

there will be a need to establish mechanisms to remove heavily bureaucratic and 

corruption hurdles such a system is likely to generate. In Nigeria, for example, it takes 

a couple of months or more to renew a Nigerian passport due to the very bureaucratic 

procedures to renew passports. 1°° This situation is also commonplace in most other 
African countries. 101 It is therefore hardly anticipated that obtaining an ECOWAS- 

wide passport within a state will be an easier procedure. 

95 In early 1983 and mid-1985, the Nigerian Government, due to the economic crisis of the period, 
expelled between 0.9 and 1.3 million illegal aliens. These were mostly Ghanaians. 
96 ECOWAS Silver Jubilee Report (n 70) 16. 
97 Uche (n 34) 27. 
98 ECOWAS DECISION A/DEC 2/7/85 Relating to the establishment of the ECOWAS Travel 
Certificate art 1 in ECOWAS An ECOWAS Compendium on Free Movement, Right of Residence and 
Establishment (ECOWAS Abuja Nigeria 1999) 19. 
99 ECOWAS Silver Jubilee Report (n 70) 18. 
100 This has being the writer's personal experience and the experiences also of personal acquaintances 
of the writer who have recently tried to renew a Nigerian passport. 
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c) Introduction of Harmonised Immigration and Emigration Form 

Pursuant to the 1979 Protocol on the free movement of persons102 A Decision 

was passed introducing harmonised immigration and emigration forms. 103 The aim of 

these forms was to further simplify the cross-border formalities in Member States. 1°4 

These forms were to be issued to ECOWAS citizens only in these circumstances. 105 

ECOWAS citizens travelling with their national passports or ECOWAS Travel 

certificate may have these documents stamped without filling out any forms. 

However, no Member State has introduced these documents to date. 106 As such 

ECOWAS citizens travelling with valid documents are still subject to filling out all 

sorts of immigration forms. This waists a lot of time and frustrates travellers at the 

borders. It also defeats the overall objective of the free movement of persons. 

d) Launching of New ECOWAS Passport 

In pursuit of the free movement persons objective and the 1979 Protocol, the 

ECOWAS Passport was launched on 18 December 2003. Time will determine the 

effectiveness of its operation. Given the slow pace of the fulfilment of the 1979 

Protocol and the existing inhibitions to the free movement of persons within the 

region, it is doubtful whether the ECOWAS Passport would operate as effectively as 

prescribed. 107 Also, as the issuance of passports within Member States is a 

cumbersome process, it is doubtful whether Member States will be able to coordinate 

the issuance of a single ECOWAS Passport for their citizens. It is argued that it was 

the failure of the Nigerian government to effectively coordinate the Phase I of the 

101 Uche (n 34) 27. 
102 Protocol A/P1/5179 Relating to Free Movement of Persons, Residence and Establishment in 
ECOWAS An ECOWAS Compendium on Free Movement, Right of Residence and Establishment 
(ECOWAS Abuja Nigeria 1999) 1. 
103 ECOWAS Decision C/DEC 3/12/92 On The Introduction of a Harmonised Immigration and 
Emigration Form in ECOWAS Member States in ECOWAS An ECOWAS Compendium on Free 
Movement, Right of Residence and Establishment (ECOWAS Abuja Nigeria 1999) 49. 
104 Ibid, preamble. 
105 Ibid art 2(a), the circumstances for which they should be issued are not given in the provision of the 
Decision. 
106 ECOWAS Silver Jubilee Report (n 70) 18. 
107 E Aziken `$138m earmarked for ECOWAS passport' Vanguard Newspaper (Lagos Nigerian 2 
January 2004 <http: //www. vanguardnpr. com/articles/2002/national/nr2O2Ol2004. html> (18 January 
2004). Aziken enumerates the technicalities for the operation of the passport within Nigeria. 
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1979 Protocol that led to the multiplicity of immigrants in Nigeria. 108 This further 

deteriorated the economic slowdown the country was experiencing at the time and led 

to the expulsion of aliens. '09 

The passport, which has electronic features, will require hi-tech infrastructures 

for its operation. Thus far, Nigeria has invested $138 million (about N19.320 billion) 

for financing and issuing it to Nigerians. '10 It remains to be seen how the poorer states 

in ECOWAS, who could not finance the ECOWAS Travel Certificate, " would be 

able to finance such a venture. This is particularly so considering that the Travel 

Certificate was a smaller scale project than the ECOWAS Passport. If the inability of 

such states to finance the ECOWAS travel certificate affected the implementation of 

the free movement of persons provisions, it should not be expected that the position 

would be different with the ECOWAS passport. 

The goals relating to the free movement of persons were to be fully achieved 

within 15 years of the entry into force of the Protocol in 1979 that is by 1994.112 

However, to date, the free movement of persons has not been achieved within the 

region. 

2.2.1.1.3 The Free Movement of Services / The Right of Establishment 

A third Protoco1113 was passed to commence the third phase of the Free 

Movement of Persons (the right of establishment) Protocol. 114 Under this provision, 

108 D Zimmer `Free Movement of People within the African Union' (2004) Harvard World Model 
United Nations 1,10 <httl2: //www. worldmun. oriz/2004/committees/guides/%ýLU.. DdfL> (23 April 2004); 
M Brown `Nigeria and the ECOWAS Protocol on Free Movement and Residence' (1989) 27 The 
Journal of Modern African Studies 251,264. Under this phase, immigrants were only granted a 
maximum of 90 days, after which they would require visas to stay in the country they were visiting. 
Nigeria however was unable to keep track of the amount of people who had exceeded the maximum 
period. Also, it was illegal for persons staying under the Phase I arrangement to seek employment, 
however, this was the order of the day in Nigeria and the government was unable to capably monitor 
the employment of these aliens. 
109 Zimmer (n 108) 11. 
110 Aziken (n 107) enumerates the technicalities for the operation of the passport within Nigeria. 
Ill ECOWAS Silver Jubilee Report (n 70) 18. 
112 ECOWAS Protocol A/P 1/5/79 Relating to the Free Movement of Persons, Residence and 
Establishment art 2. 
113 ECOWAS Supplementary Protocol A/SP 2/5/90 On The Implementation of the Third Phase (Right 
of Establishment) of the Protocol on Free Movement of Persons, Right of Residence and Establishment 
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Member States were to grant ECOWAS citizens the right to establish businesses in 

any Member State. lls This shall include the creation and management of enterprises 

and companies, which comply with host country regulatory standards of the persons 

wishing to establish a business in the Member States. Although this provision has 

come into effect, ' 16 the implementation of its provisions still remains poor in Member 

States. "? This has affected the free movement of services within ECOWAS. 

2.2.1.1.4 Free Movement of Capital 

The free movement of capital is essential to the achievement of a common 

market in a region. It was as such one of the aims of ECOWAS. Article 2(b) of the 

1975 Treaty stated that obstacles to the free movement of capital between Member 

States were to be abolished. Article 53 of the 1993 Treaty provides the framework for 

the free movement of capital. However, at the establishment of ECOWAS in 1975 the 

achievement of the free movement of capital was not as significant a goal as the 

establishment of a customs union and a free trade area. No immediate attempts were 

made at attaining it, as revealed by the failure of the treaty to stipulate a schedule for 

its attainment. This was a position much unlike that taken in the case of the free trade 

area and customs union where detailed schedules for their attainment were 

incorporated in the Treaty. The attainment of the free movement of capital was 

nevertheless stated as one of the goals of the old treaty. 118 

Article 39 of the 1975 Treaty and Article 53 of the new Treaty were the main 

provisions for the free movement of capital within ECOWAS. Under these provisions, 

the attainment of the free movement of capital focused on the need for well- 
functioning domestic and regional stock exchanges. It is, however, notable that at the 

in ECOWAS Member States in ECOWAS An ECOWAS Compendium on Free Movement, Right of 
Residence and Establishment (ECOWAS Abuja Nigeria 1999) 35. 
"a ECOWAS Protocol A/P 115/79 Relating to the Free Movement of Persons, Residence and 
Establishment. 
lls ECOWAS Supplementary Protocol A/SP 215/90 On The Implementation of the Third Phase (Right 
of Establishment) of the Protocol on Free Movement of Persons, Right of Residence and Establishment 
art 3. 
116 Zimmer (n 108) 8. 
In Adepoju (n 93) 8; Zimmer (n 108) 8. 
118 ECOWAS 1975 Treaty art 39. 

57 



time when the Treaty was signed, stock exchanges existed only in Nigeria and Ghana 

while Ivory Coast established one in 1976. These stock exchanges only operated 

within their territory. In the light of the underdevelopment of those institutions, it is 

not surprising that the accomplishment of the free movement of capital through them 

did not occur. 

There was no free movement of capital among ECOWAS states for the entire 

period between 1975 and 1993, when the Treaty was revised. 119 Hence, the 1993- 

revised Treaty established a body120 that would manage the liberalization of capital 

movements. This body was the Capital Issues Committee (CIC). Secondly, and most 

importantly, the Treaty also stated that this body was to encourage the establishment 

of national and regional stock exchanges. 121 It was only after this that it reiterated the 

provisions of the 1975 Treaty in relation to the work of the CIC in promoting the free 

movement of capital through the operation of stock exchanges. 122 

2.3 Negative and Positive Integration in the EU and the ECOWAS 

Comparison 

The assessment of ECOWAS Common market provisions above reveal that 

the law has been used to remove obstacles to the economic integration process. These 

provisions may promote economic integration by breaking down the barriers to 

integration. This process is known as negative integration. 123 In the case of the EU, 

firms can challenge barriers to integration by invoking the treaty rules in national 

courts in the EU Member States. The judicial process involves an assessment of the 

Member State's justification for the national rule, which operates as a barrier to trade, 

and whether the national rule satisfies the principle of proportionality. This was the 

approach adopted at the initial stages of European integration. However, the limitation 

of the scope of negative integration to achieve full economic integration in Europe 

u9 The free movement of capital however existed among the francophone states. These states shared 
the same currency which was pegged to the French Franc. 
120 ECOWAS Treaty 1993 art 53(1). 
121 ECOWAS Treaty 1993 art (3)(a)(ii). 
122 ECOWAS Treaty 1993 art 53(3)(b)-(d). 
123 W Molle The Economics of European Integration: Theory, Practice, Policy (Aldershot Dartmouth 
1994) 14; K Armstrong and S Bulmer The Governance of the Single European Market (Manchester 
University Press 1998) 146; Tsoukalis (n 62) 68. 
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was recognised. 124 In pointing out its limitations, Weatherill stated that it failed to 

come to the aid of traders for two reasons. The first was the existence of lawful 

barriers to trade and the second was the cost of challenging unlawful state 125 

In recognition of the limitations of negative integration, The EC Commission 

proposed a new approach to integration. 126 This approach is known as positive 

integration,, also referred to sometimes as policy integration. 127 Positive integration, 

which is the harmonisation of rules and the adoption of common policies at the 

regional level, has been deemed a better approach to the integration process. 128 The 

process of positive integration is a legislative-type process rather than a judicial 

process. The Member States agree on common rules, which will apply within the EU 

on particular matters. Positive integration, as such, requires that Member States have 

rules in force in their own legal systems, which give effect to the harmonisation 

provisions or directives. 

Negative integration, however, played a role in the development of the 

common market'29 through the EC enforcement mechanism, which was achieved 

through the operations of the ECJ and European Commission in ensuring the 

enforcement of negative integration provisions. 130 Thus, with respect to the role of the 

Commission in enforcing negative integration provisions, Armstrong and Bulmer 

state, ̀ The Treaty provisions which provide for the negative integration of the internal 

market are directly effective and therefore capable of being enforced in the national 

courts. To be sure, the Commission can bring infringement proceedings under Article 

124 Tsoukalis (n 62) 62 - 67; S Weatherill Law and Integration in the European Union (Clarendon Press 
Oxford 1995) 282-283; J Pelkmans `The New Approach to Technical Harmonisation and 
Standardisation' (1987) 25 Journal of Common Market Studies 249,252-254; Armstrong and Bulmer 
(n 119) 263. 
125 Weatherill (n 124) 283. 
126 Commission Technical harmonisation and Standards: A New Approach COM (1985) 19 final, 
Brussels, Bull. EC 1- 1985; Commission White Paper on Completing the Internal Market COM 
(1985) 310 final (14 June 1985) 20 <http: //europa. eu. int/comm/off/pdf/1985 0310 f en. pdf> (14 
January 2004). 
127 Molle (n 123) 13, where Mole states that positive integration is policy integration. 
128 Weatherill (n 124) 283. 
129 Armstrong and Bulmer (n 123) 149,263. The ECJ's role was pivotal in enforcing the common 
market provisions in respect of the free movement of persons, goods, services and capital. Cases such 
as Case 120178 Rewe-Zentral AG v Bundesmonopolverwaltung Fur Branntwein (Cassis de Dijon) 
[1979] ECR 649; Case 2/74 Reyners v Belgium [1974] ECR 631; Case 43/75 Defrenne v Sabena 
[1976] ECR 455, were land mark cases of their enforcement of Treaty negative integration rules. 
130 Armstrong and Bulmer (n 123) 149,263. 
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169, EC for breaches by Member States of these provisions. ' 131 With respect to the 

role of the ECJ in enforcing negative integration provisions they further state, `... its 

role in pursuing negative integration takes place `in the absence of common rules. ' In 

other words, in order for the Member States to wrest control away from the ECJ it is 

up to them to negotiate and agree EC rules (positive integration). ' 132 As a result of the 

significant role of both negative and positive integration, a hybrid approach to 

integration where negative and positive integration co-exist, has been deemed as the 

way forward. 133 

The assessment of the common market goals of ECOWAS reveals that 

negative integration is the approach adopted in the attainment of economic 

integration. This method, however, has not helped in attaining the common market 

goals as obstacles to liberalisation still exist. Hence, although the de jure state of 

affairs is that obstacles to the ECOWAS common market have been removed, the de 

facto case is that these obstacles still remain. 

Adopting the hybrid approach of negative and positive integration in achieving 

the ECOWAS common market, as is done in the case of the EU, is not likely to make 

much difference. The reason for this is that ECOWAS does not have a functioning 

enforcement mechanism synonymous to the ECJ and the EU Commission. As such, it 

is doubtful that positive integration laws will be enforced if negative laws are not. 
Secondly, the effectiveness of positive integration is dependent upon Member States 

implementing agreed policies into their domestic legal systems. As would be seen in 

chapter three, the implementation of ECOWAS provisions within Member States is a 
fundamental challenge to the regional integration arrangement. 

3 Legal and Institutional Failures of ECOWAS at the Regional and Domestic 
Levels: An EU and WAEMU Comparison 

131 Ibid 265. 
132 Ibid 268. 
133 Commission White Paper (n 126) 20; Weatherill (n 124) 283; Tsoukalis (n 62) 68. 
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This section considers the reason for the failures assessed in section 2. These 

failures are linked to inadequate regional and domestic legal and institutional 

arrangements. A comparative analysis between the ECOWAS legal framework and 

the EU and WAEMU is provided. The EU is used as an example, as its success in 

achieving a common market and monetary union makes a comparison with ECOWAS 

significant, since ECOWAS has the aim of establishing a common market and a 

monetary union under the 1993 Treaty. 134 The attainment of the EU common market 

objective was made possible through the existence of a carefully designed legal and 

institutional framework135 for its operation. Also, as ECOWAS adopted the 

institutional arrangement of the EU in many respects, a comparison with the EU is 

significant. 
136 

The WAMU-WAEMU framework is also used as a comparison for the 

following reasons: Firstly, WAEMU comprise the Member States of the francophone 

bloc within ECOWAS. It has also been quite successful in achieving its monetary 

union aim. An assessment of the reasons why one bloc within ECOWAS is successful 

in its regional efforts, yet the main group remains unsuccessful is therefore 

significant. 

A second reason is that the 1994 WAEMU Treaty, like the 1993 ECOWAS 

Treaty, had the aim of establishing a common market. A comparison of the two 

treaties is instructive in determining the extent to which their institutional framework 

has contributed to their success. 137 

134 ECOWAS Treaty 1993 arts 3(2)(d) and 55(1), for Common Market and Monetary Union, 
respectively. 
135 Set out both in the EEC Treaty and its subsequent amendments. 
136 World Bank Report No. 22520-AFR (n 34) 6. However, in R Lastra `West African Economic (and 
Monetary) Integration' (IMF Unpublished Memorandum 3 August 1992) 4, it is argued that the 
application of a particular model of economic integration to any group of countries would be a 
misconception. The reason given for this is that regional integration in any group of countries varies 
with respect to the differences in their historical, political, economical and geographical experiences, 
thus making the application of a particular model unviable. 
13' However, it should be borne in mind that WAEMU's history did not follow the stages for economic 
integration as proposed by economists. Molle in Molle (n 123) 10-16, notes that the stages leading to a 
economic and monetary first starts with the establishment of a Free-trade area, Customs union, 
Common Market, Economic and Monetary Union and Political Union. The WAEMU first started as a 
monetary union and then an economic union was proposed. 
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A third reason for using WAEMU as a comparison is that ECOWAS has the 

long-term aim of establishing a single monetary union arrangement in the whole of 

West Africa. 139 The successful operation of the WAEMU monetary union 

arrangement is significant for the design and institutional preparations for an 

ECOWAS-wide monetary union. 

3.1 ECOWAS Institutional Failures: The EU Comparison 

3.1.1 The Common Market Agenda as a Point of Comparison 

As seen in section 2.2.1, there was no specific aim to establish a common 

market in -the original ECOWAS Treaty. The aim to establish a common market 

within ECOWAS appeared, for the first time, in the 1993-revised treaty. This was 

however not the case in the EU. The aim of the EC at its inception was to establish a 

common market among the then EC Member States,. 139 The Treaty, as such, provided 

1's ECOWAS Treaty 1993 art 55. 
139 EC Treaty art 2 and 3(1)(c). References to the EC Treaty are references to the Consolidated Version 
of the Treaty establishing the European Community (EC Treaty) and of the Treaty on European Union 
(EU Treaty), incorporating the amendments made by the Treaty of Nice [2002] OJ C 325/01 
<http: //europa. eu. int/eur-lex/nri/en/oi/dat/2002/c 325/c 32520021224en00010184. pdf> (25 May 
2005). Lastra in R Lastra Legal Foundations of International Monetary Stability (Oxford University 
Press 2006 forthcoming) ch 6 fn 2, explains the various revisions of the EC Treaty as follows, 'Though 
the terms European Union (EU) and European Community (EC) are not the same, they are sometimes 
used indistinctly. The term European Union was formally introduced by the 1992 Treaty on European 
Union (the so-called Maastricht Treaty), whose Article A stated that the Union was founded on the 
three existing European Communities, supplemented by the policies and forms of intergovernmental 
cooperation established in the [Maastricht] Treaty (common foreign and security policy and co- 
operation in the fields of justice and home affairs). Article G of the Maastricht Treaty renamed the 
European Economic Community as the European Community: 'Throughout the Treaty the term 
European Economic Community shall be replaced by the term European Community'. (As 
acknowledged, the EEC was one of the three European Communities established by Germany, France, 
Italy, Belgium, Luxembourg and the Netherlands in the 1950s; the other two being the EURATOM or 
European Atomic Energy Community and the European Coal and Steel Community). The 1997 Treaty 
of Amsterdam amended both the EC Treaty and the Treaty on European Union and renumbered both. 
The Treaty of Nice signed on 26 February 2001 further amended the Treaties. The treaty of Nice 
entered into force on 1 February 2003. ' The incorporation of the treaty of Nice into the EC and the EU 
Treaty can be found in the Consolidated Version of the Treaty establishing the European Community 
(EC Treaty) and of the Treaty on European Union (EU Treaty) [2002] OJ C 325/01. Lastra further 
explains that, 'The Treaty establishing a Constitution for Europe, signed in Rome on 29 October 2004, 
is available in the Official Journal No. C 310 of 16 December 2004. The proposed EU Constitution was 
thrown into a 'legal limbo' according to some commentators, following the rejection of the Treaty in 
referenda in France (28 May 2005) and the Netherlands (1 June 2005). The suspension of the 
ratification process (according to the declaration of the European Council Brussels summit on June 16- 
17,2005 to allow for a 'period of reflection') does not equate to the abandonment altogether of the 
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clear legal objectives to this effect. This section provides a comparative assessment 

between the ECOWAS and the EU with regard to the attainment of their common 

market objectives. It focuses, particularly, on the role of regional enforcement 

institutions in achieving these objectives. 

3.1.2 Member States' Legal Obligations as a Point of Comparison 

As assessed above, the failure of ECOWAS has largely been due to the failure 

to comply with Treaty provisions targeted at removing administrative obstacles to the 

common market. In the ensuing sections, an assessment of the clarity of Member 

States' legal obligations is considered in order to determine the extent to which the 

lack of clarity of Treaty obligations impacts upon Member States' compliance. The 

EU will be used as a comparison for this assessment. 

3.1.2.1 Legal Failures: The Status of Legislative Instruments in Member States 

and the Concepts of Direct Effect and Direct Applicability 

Article 249 of the EC Treaty lays down the types of community legislative 

instruments that exist and their effect in Member States. These legislative instruments 

included Regulations, Directives, Decisions, Recommendations and Opinions. "' 

Regulations have general application, are binding in their entirety and are directly 

applicable in all Member States. 141 Directives are binding on States as to the purpose 

to be achieved but leave freedom as to the means of achieving the stipulated goal. 142 

Decisions are binding to those they are addressed. 143 Recommendations and opinions 

are not binding. 144 Suffice to say that, these secondary provisions have, to a large 

extent, been preserved under the proposed Constitution of Europe. 145 Also, the 

Constitution. The text of the Treaty remains a legal document of value to refer to, also with a view to 
its possible entry into force or the taking over of parts of it in other treaty texts later on. ' 
140 This provision is covered under the proposed EU Constitution an 1-33 (1). 
141 EC Treaty art 249 para 2. 
142 Ibid art 249 para 3. 
143 Ibid art 249 para 4. 
144 Ibid art 249 para 5. 
145 The proposed EU Constitution art 1-33 (1) para 1 states on The legal acts of the Union states that, 
'To exercise the Union's competences, the institutions shall use as legal instruments, in accordance 
with Part III, European laws, European framework laws, European regulations, European decisions, 
recommendations and opinions. ' Art 1-33 (1) para 2 states, 'A European law shall be a legislative act of 
general application. It shall be binding in its entirety and directly applicable in all Member States. ' Art 
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proposed Constitution clearly states that they shall have primacy over the law of the 

Member States. 146 

The development of significant concepts also clarifies the effect of these EC 

provisions on Member States. Such concepts include `direct applicability' and `direct 

effect. ' Direct applicability, mentioned in respect of Regulations, means that such 

provisions do not need to be passed by the national legislature of Member States 

before having binding effect. 147 Direct effect, on the other hand, is not mentioned in 

the treaty but has been developed by the European Court of Justice. 148 Provisions 

deemed as having direct effect allow citizens of Member States to enforce their rights 

under EC law in national courts. '49 This further enhances the recognition and 

enforcement of EC law in Member State. 150 

Unlike the EU provisions, the 1975 ECOWAS Treaty did not provide for the 

status . of ECOWAS legal instruments in Member States. There were two main types 

of legal instruments originating from two institutions of the Community. The first two 

were the `Decisions' and `Directions' of the Authority of Heads of States. The second 

two were the `Decisions' and `Directions' of the Council of Ministers. The Authority 

of Heads of State is the highest institution of the Community and their `Decisions' 

and `Directions' were binding on all institutions of the Community. lsl The 

I-33 (1) para 3 states, ̀ A European framework law shall be a legislative act binding, as to the result to 
be achieved, upon each Member State to which it is addressed, but shall leave to the national 
authorities the choice of form and methods. Art 1-33 (1) para 4 states, ̀ A European regulation shall be a 
non-legislative act of general application for the implementation of legislative acts and of certain 
provisions of the Constitution. It may either be binding in its entirety and directly applicable in all 
Member States, or be binding, as to the result to be achieved, upon each Member State to which it is 
addressed, but shall leave to the national authorities the choice of form and methods. Art 1-33 (1) para 5 
states, `A European decision shall be a non-legislative act, binding in its entirety. A decision which 
specifies those to whom it is addressed shall be binding only on them. Art 1-33 (1) para 6 states, 
`Recommendations and opinions shall have no binding force. ' 
146 The proposed EU Constitution art 1-6 (on Union law), states that `The Constitution and law adopted 
by the institutions of the Union in exercising competences conferred on it shall have primacy over the 
law of the Member States. 
147 P Craig and G De Burca EU Law Text Cases and Materials (3'C edn Oxford University Press 2003) 
113; G Bermann and others (n 69) 75; 180. J Steiner `Direct Applicability in EEC Law -A Chameleon 
Concept' (1982) 98 LQR 229,230; G Bebr `Directly Applicable Provisions of Community Law: The 
Development of a Community Concept' (1970) 19 ICLQ 257,259; J Winter `Direct Applicability and 
Direct Effect Two Distinct and Different Concepts in Community Law' (1972) 9 CML Rev 425,436; 
A Dashwood The Principle of Direct Effect in European Community Law' (1978) 16 JCMS 229,230. 
148 Steiner (n 147) 239. 
lag Winter (n 147) 436; Steiner (n 147) 239; Dashwood (n 147) 232. 
150 Dashwood (n 147) 232. 
151 ECOWAS Treaty 1975 art 5(3). 
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`Decisions' and `Directions' of the Council of Ministers, on the other hand, were 

binding on all subordinate institutions of the Community. 152 The Treaty made no 

mention of the effect of these legal instruments on Member States. It, nevertheless, 

stipulated that accession to the Community was based on the ratification of the 

Treaty. 153 This, however, proved irrelevant without the implementation in the 

Member States. 

The failure of the Treaty to specify the binding effect of ECOWAS provisions 

was a major drawback of the 1975 Treaty. The revised 1993 Treaty sought to 

ameliorate this drawback. 

3.1.3 Inadequate Enforcement Mechanisms 

3.1.3.1 Comparison between the European Court of Justice (ECJ) and the 

ECOWAS Tribunal 

The ECJ plays a significant role in the functioning of the European Union. 

This is so as it is the institution that interprets and enforces primary and secondary 

legislation of the EU. Its jurisprudence, no doubt, contributes significantly to the 

general body of Community law. '54 

The 1975 ECOWAS Treaty provided for the establishment of a Tribunal of the 

Community. This Tribunal was to ensure that law and justice were upheld in the 

interpretation of the Treaty. The Tribunal was also the institution designed to resolve 
disputes among Member States. '55 The decisions of the Tribunal were to be final in 

the event of a dispute that failed to be resolved amicably by member states. 156 The 

Composition of the Tribunal was also to be determined by the Authority of the Heads 

of States. '57 However, the Tribunal failed to develop a body of law since its 

establishment in the 1975 Treaty till the revision of this Treaty in 1993. 

152 ECOWAS Treaty 1975 art 6(3). 
153 Ibid art 1(2). 
1-54 G Bermann and others (n 69) 245 - 246; Steiner (n 147) 239. 
iss ECOWAS Treaty 1975 art 11(1). 
156 Ibid art 56. 
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3.1.3.1.1 Appointment 

The nature of the appointment of any judicial body goes a long way in 

determining its independence. It also determines, to a large extent, the ability of such 

an institution to administer justice in a fair and equitable manner. According to Article 

221 of the EC Treaty, the ECJ is composed of one judge from each Member State. 

The judges and the assisting Advocates-General must be `chosen from persons whose 
independence is beyond doubt and who possess the qualifications required for 

appointment to the highest judicial offices in their respective countries'. 158 The same 

condition applies to the appointment of judges to the Court of First instance. 159 

The composition160 of the ECOWAS Tribunal under the 1975 Treaty was 

strictly in the hands of the Authority of the Head of States. The fact that most of the 

states in ECOWAS had a track history of non-independent judiciaries during the 

existence of the ECOWAS Tribunal thus made it doubtful that the Tribunal had a 
local model for its operation. The, appointment, also, by Heads of States who were 

not used to having independent judiciaries question their functions, placed the 
independence of the Tribunal on a shaky foundation. Unlike Article 223 of the EC 

Treaty, which provides that the judges and Advocates-General of the ECJ must be 

`chosen from persons whose independence is beyond doubt, ' the 1975 ECOWAS 

Treaty failed to provide any guidance as to the qualifications and status of the 

members of the Tribunal. All it stated was that `The composition, competence, 

statutes and other matters relating to the Tribunal shall be prescribed by the 
Authority. ' 161 The credibility of the Tribunal was, therefore in doubt before it even 
began operation 

The calibre of judges who sit on such an institution is significant. This is 

particularly the case, as they may, from time to time, be required to adjudicate on 
technical aspects of the common market provisions of the Treaty. Such cases may 

157 Ibid art 11(2). 
158 EC Treaty art 223 para 1. 
159 Ibid art 224 para 2. 
160 ECOWAS Treaty 1975 art 11(2). 
161 ECOWAS Treaty 1975 art 56. 
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arise, for example, from the free movement of capital provisions as it relates to the 

securities, investment, and banking and finance law. It is therefore vital that the 

enforcement institution comprises judges proficient in these areas of law in order to 

be able to administer the law efficiently. This, calls for the specialisation of judges in 

these fields and may necessitate the incorporation of this in legal education. 162 In the 

present state of affairs in Member States, it is not likely that this composition will 

comprise expertise in these areas of law. This is so as most of the states in ECOWAS 

have underdeveloped legal systems, which are not familiar with these specialised 

areas of law. 

3.1.3.1.2 European Court of Justice and the Supremacy of European Union Law 

Over Member State Law: The ECOWAS Comparison 

Article 220 of the EC Treaty gives the ECJ responsibility for ensuring that in 

the interpretation and application of the Treaty the law is observed. 

The ECJ, as part of this function, 163 has the power to interpret Treaty 

provisions where national courts or tribunals refer cases to it. 164 The various referrals 

of landmark cases165 to the Court and the subsequent implementation of these ECJ's 

interpretation in national jurisdictions, confirms the existence of the supremacy of EU 

Law. In the first landmark case where the supremacy of the EU was questioned, the 
Court stated that `the Community constitutes a new legal order in international law, 

for whose benefit the States have limited their sovereign rights, albeit within limited 
fields. ' 166 

This was a clear pronouncement of the supremacy of EU law by the ECJ. No 

such provision as Article 164 of the EEC Treaty existed in the 1975 ECOWAS 

162 J Norton Financial Sector Law Reform in Emerging Economies (The British Institute of International and Comparative Law London 2000) 38. 
163 The ECJ performs three main functions. Firstly, it hears actions against Community institutions (EC 
Treaty art 230 - 233 and the proposed EU Constitution art I- 29 (3)(a)). Secondly, it hears actions 
against Member States (EC Treaty art 226 - 228 and the proposed EU Constitution art I- 29 (3)(a)) and 
thirdly, it provides preliminary rulings on the interpretations and validity of Community at the request 
of Member State courts (EC Treaty art 234 and the proposed EU Constitution art I- 29 (3)(b)). 1" EC Treaty art 234 (the proposed EU Constitution art I- 29 (3)(b)). 
165 Case 26/62 Van Gend en Loos [1963] ECR 1; Case 6/64 Costa v ENEL [1964] ECR 585. 166 Ibid Case 26/62. 
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Treaty. There was thus no room for the development of the supremacy and 

supranationality of ECOWAS as a regional group. Article 11 of the 1975 Treaty just 

stated that, `[t]he Tribunal shall ensure the observance of law and justice in the 

interpretation of the Treaty. ' 

Article 56 of the same Treaty stated that this function only applied where 

disputes between Member States were unresolved by direct agreement. No provision 

existed for the preliminary referral of disputes to the Tribunal. The referral by a 

Member State party to the Tribunal was therefore a last resort. The resolution of the 

disputes requiring the interpretation of Treaty by direct agreement leaves the door 

open to the erroneous interpretation of the Treaty by parties. This in turn leads to the 

erroneous application of such provisions and eventually questions the need for such a 
Tribunal, hence making its existence largely redundant. It is no wonder that the 

Tribunal failed to establish a body of jurisprudence before the Treaty was revised. 

The absence of a provision on preliminary referrals of disputes to the Tribunal 

failed to provide the Tribunal with the opportunity of developing ECOWAS law and a 

possible supremacy of it. Had the Tribunal succeeded in developing the doctrine of 

supremacy, as was the case with the European Court of Justice, Member States would 
have been more inclined to comply with their Community commitments. 

The 1975 ECOWAS Treaty was a very "skeletal" framework. As seen above, 
it failed to define the status of ECOWAS legal instruments within Member States and 
lacked an effective enforcement mechanism for their application. As a result, Member 

States failed to comply with the Treaty requirements. This was clearly not the 
intention as revealed in the general undertaking provision in the Treaty, which stated, 

The Member states shall make every effort to plan and direct their policies 
with a view to creating favourable conditions for the achievement of the 
aims of the Community; in particular, each member state shall take all 
steps to secure the enactment of such legislation as is necessary to give 
effect to this Treaty 167 

16ý ECOWAS Treaty 1975 art 3. 
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Suffice to say, also that the doctrine of supremacy, which was developed largely by 

the ECJ, has now been categorically articulated in the proposed Constitution for 

Europe. Article 1-6 of the proposed EU Constitution states that, `[t]he Constitution 

and law adopted by the institutions of the Union in exercising competences conferred 

on it shall have primacy over the law of the Member States. ' 

3.1.3.1.3 The ECJ's Role in Building the Common Market through Negative 

and Positive Integration: The ECOWAS Comparison 

The ECJ has also been instrumental in the development of the common market 

and in the integration process in general. It has promoted the integration process by 

ruling against barriers to the free movement provisions. 168 This is clearly seen in cases 

such as Van Dyn169 and Rutili, 170 where the court ruled against restrictions to free 

movement persons imposed by Member States. Also, in cases like Reyners'71 and Van 

Binsergen, 172 the Court was seen to enhance the integration process by ruling against 

obstacles to the free movement of services. 

In the area of the free movement of goods, the ECJ played an even more active 

role. It ruled, in Cassis de Dijon, 173 that a Member State measure was `equivalent to a 

quantitative restriction', and as such violated the free movement of goods 

provision. 174 The Court went on to develop the notion of positive integration. It 

achieved this by stating that where goods were lawfully distributed and marketed in 

Member States (having complied with all regulatory standards) they were to be 

accepted for distribution in other Member States. It thus advocated that the existence 

of harmonised Community standards would prevent Member States regulatory 

168 This process is known as negative integration. 
169 Case 41/74 Van Duyn v Home Office [1974] ECR 1337, where the ECJ ruled that Article 48(1) and 
(2) of the original EEC Treaty on the free movement of workers imposed a precise obligation and leave 
the Community and Member States authorities `no discretions as to implementation'. 
170 Case 36/75 Rutili v Minister for the Interior [1975] ECR 1219. 
171 Case 2174 Reyners v Belgium [1974] ECR 631 where the ECJ ruled that the free movement of 
services provision under Article 59 and 60 of the original EEC Treaty had direct effect. 
172 Case 33/74 Van Binsbergen v Bestuur Van De Bedrijfsvereniging [1974] ECR 1299, where the ECJ 
ruled that the free movement of services provision under Article 59 and 60 of the original EC Treaty 
had direct effect. 
173 Case 120/78 Rewe-Zentral AG v Bundesmonopolverwaltung Fur Branntwein (Cassis de Dijon) 
[1979] ECR 649. 
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restrictions. 175 In doing so it attempted to fill the `lacuna of negative EC legislation, ' 

which had since been the method used for EU integration. It was the extended view of 

negative integration given by the ECJ that allowed the Commission scope to propose 

the "new approach". This manifested in the Commission's Communication to the 

Council and Parliament setting out a new approach to standardisation policy176 and 

the Commission White Paper on Completing the Internal Market. '77 These provisions 

were reflected in the Single European Act, which amended the previous status quo178 

and set a deadline for completing the internal market by 31 Dec 1992.179 

The promotion of integration by the ECOWAS Tribunal in this manner was 

inconceivable. The Tribunal was not successful in enforcing blatant breaches to free 

movement provisions let alone in deciding on measures equivalent to quantitative 

restrictions. As it had failed through negative integration, it could hardly be expected 

to be the institution paving the way for positive integration, as was the case with the 

ECJ. 

3.1.3.2 Comparison between the EU Commission Enforcement Role and its 

ECOWAS Counterpart 

In order to ensure the proper functioning of the common market, the EU 

Commission has as one of its functions, the responsibility to ensure that the provisions 

of the Treaty are applied. 180 This provision granted the Commission enforcement 

powers. 

174 Original EC Treaty art 30 (EC Treaty art 28). 
las G Bermann and others (n 69) 353. 
176 Commission Technical Harmonisation and Standards (n 126). This new approach transferred the 
responsibility of the development of standards through harmonisation directives to Community-wide 
private standardised bodies. The reason for this was that the EC harmonisation process had been 
hindered by the unanimity requirement of the adoption of harmonised directives. 
177 Commission White Paper (n 126). 
178 Under the original EC Treaty art 100, unanimity was required in the Council before harmonisation 
directives could be passed. Art 100a of the Single European Act (SEA) 1987 introduced an 
amendment, which changed this unanimity requirement in the council to a qualified majority. This 
change occurred in order that the deadline for attaining the internal market by December 1992 will be 
met. This provision is now covered by EC Treaty art 251 and the proposed EU Constitution art 1-23 
(3). 
179 The original EC Treaty art 8a, inserted by the SEA. 
"0 EC Treaty art 211 (the proposed EU Constitution art I-26(1)). 
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In performing this function, the EU Commission possesses two powers. On 

the one hand, it can bring actions against Member States when they are in breach of 

Community law. 181 If Member States persist in breaching Community law or if the 

matter cannot be resolved by negotiation, the Commission refers the case to the ECJ. 

As this is clearly a judicial function, the EU institutional structure has often been 

criticised for not providing for the separation of powers in the operation of its 

institutions. 182 Nevertheless, this dual judicial role of the Commission and the ECJ has 

not just only helped in alleviating the caseload of the ECJ, it has also helped in 

securing the enforcement of EU Community law. It has done this by ensuring that 

violations of Community laws do not go unnoticed in cases where such violations 

may never have been brought before the ECJ. ECOWAS, however, did not have such 

an arrangement. Although Technical Commissions existed under the 1975 Treaty, 183 

they were given no enforcement role equivalent to that of the EU Commission. As a 

result, no other institution apart from the Tribunal exercised enforcement powers. Had 

a supplementary arrangement been in place, it would have made the inefficiency of 

the Tribunal less obvious. 

3.2 ECOWAS from 1993 - To Date (The Revised Treaty) 

3.2.1 Comparison between the 1975 and the 1993 Treaties: Emphasis on the 
Legal Aspects of ECOWAS 

The 1975 ECOWAS Treaty was revised in 1993. The revised Treaty 

emphasised the legal aspects of ECOWAS, which the 1975 Treaty had clearly 

omitted. The first notable legal change to the 1975 Treaty is seen in Article 3(2)(h) of 
the 1993 Treaty. This provision states that, `[i]n order to achieve the aims... and in 

accordance with the relevant provisions of this Treaty, the Community shall, by 

stages... ensure the establishment of an enabling legal environment... ' 

This section assesses the legal and institutional changes made in the 1993 

ECOWAS Treaty. 

1: 1 EC Treaty art 226 (the proposed EU Constitution art 111-360)). 
182 Craig and De Burca (n 147) 59. 
183 ECOWAS Treaty 1975 art 9. 
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3.2.1.1 Binding Effect of ECOWAS Instruments in Member States 

In accordance with the aim of establishing an enabling legal environment, the 

Treaty clarified the effect of the ECOWAS legal instruments on Member States. This 

was one of the gaps in the 1975 Treaty. 

3.2.1.1.1 Decisions of the Authority of the Heads of State 

While the 1975 Treaty failed to mention the binding effect of the `Decisions' 

of the Heads of States on Member States, 184 the 1993 Treaty clearly states that the 

`Decisions' of the Authority shall be binding on the Member States and the 

institutions of the Community. 185 It however, did not state the precise legal effect of 

`Decisions' in Member States. This was unlike the position under the EC Treaty 

where the precise effect of EC secondary instruments in Member States was 

stipulated. '86 

3.2.1.1.2 Regulations of the Council of Ministers 

The 1975 Treaty also did not state the binding effect of `Decisions' and 

`Directions' of the Council of Ministers on Member States. It only stated that Council 

`Decisions' and `Directions' were binding on all subordinate institutions. 187 The 1993 

Treaty, however, tried to clarify this position. It stated that Decisions shall be binding 

both on the institutions under its authority and on Member States after their approval 
by the Authority of the Heads of States. '88 However, this provision, too, did not state 

the precise method for their implementation within Member States. This, again, was 

contrary to the clear provisions in the EEC Treaty on the effect of EU secondary 
legislation on Member States. 

184 ECOWAS Treaty 1975 art 5(3). 
185 ECOWAS Treaty 1993 art 9(4). 
lab EC Treaty art 249 (also covered in the proposed EU Constituticai art I- 33(1)). 
187 ECOWAS Treaty 1975 art 6(3). 
188 Ibid art 12(3). 
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Although these secondary instruments are given binding force, the Treaty's 

failure to clarify the method of their implementation in Member States, leaves the 

implementation of these provisions to the whims and caprices of national parliaments 

to decide. The failure of national parliaments to give effect to these provisions in 

national law means that these ECOWAS provisions would not be recognised in 

Member States. The exact status of these provisions would have been clarified had the 

Treaty stated that these provisions were either directly applicable, or best still, binding 

but left to the State to decide the precise method of application. '89 

3.2.1.2 Changes in the Enforcement Mechanism Institution: The Court of 
Justice 

The next notable change concerns the institutions of ECOWAS. Most notably, 

a `Community Court of Justice' 190 was to be established. This Court took on the 
functions of the Tribunal referred to in sections 3.1.3.1.191 It further provided that 
judgements of the Court were to be binding on Member States, institutions of 
ECOWAS, individuals and corporate bodies. 192 Its competence, which was defined in 

a Protocol, stated that it could hear disputes between Member States as well as 
between Member States and Community Institutions on the interpretation and 
application of the Treaty. 193 It further provided that Member States may, on behalf of 
nationals, initiate proceedings against Member States or Community Institutions 

relating to the interpretation and application of Treaty provisions. 194 It was not until 
recently that citizens were granted the right to bring actions before the ECOWAS 
Court. However, it is not yet known how this will operate in practice. To my 
knowledge no case has been brought under this procedure as it only came into being 
in November 2003.195 As a result, provisions of the Treaty cannot be said to have 
direct effect, as is the case under EU law. 

'89 As was done in the case of EC Regulations and Directives under the EC Treaty. 190 ECOWAS Treaty 1993 art 6(1)(e). 
191 Ibid art 76(1)(2). 
192 Ibid art 15(4). 
193 ECOWAS Protocol A/P1/7/91 On the Community Court of Justice art 9(2). 194 Ibid art 9(3). 
195 This procedure was introduced by an Opinion of the ECOWAS Court and was just recently been 
passed by a decision of the Authority of the Heads of States. 
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The Treaty further stated that the functions of the Court were to be carried out 

independently from Member State and institutions of the Community. 196 However, the 

composition of the Court was still very much in the hands of the Authority of the 

Head of States, who appointed them. 197 In addition, the Authority of the Heads of 

States retained authority to confer future powers to the Court by way of a Protocol. 19s 

This position questions whether the 1993 Treaty successfully secured the 

independence of the Court. However, this is a matter that may only be assessed after 

the Court becomes fully operational. 

In addition to the Court of Justice, an Arbitration Tribunal was to be 

established. 199 The Treaty is silent as to what its functions are. It however states that 

these will be outlined in a Protocol. 200 To date no Protocol exists to clarify its 

functions. Also, a possible overlap between the functions of such a Tribunal and those 

of the Court of Justice is a matter of concern. 

Although the 1993 Treaty clarified the competence of the Court of Justice it is 

feared that the Court will be a "toothless bulldog" if it cannot get Member States to 

comply with its decisions. As indicated above, non-compliance by Member States 

constituted a major pitfall to the goals of the 1975 Treaty and this was largely due to 

the failure of the 1975 Treaty to have binding force. The 1993 Treaty changes this 

position hence clarifying any doubts as to the binding effect of ECOWAS provisions. 
What remains to be assessed, however, is the status accorded to these Treaty 

provisions in Member States. This will determine the extent to which these provisions 

are applied in Member States. 

Although the 1993 Treaty provided that judgements of the Court were to be 

binding on Member States201 and that it could hear disputes between Member States 

<http: //www. dailytimesofniReria. com/DailYlimes/2003lOctober7lECOWAScourt asp> 1 (23 
December 2003). 
196 ECOWAS Treaty 1993 art 15(3). 
197 ECOWAS Protocol A/P1/7/91 On the Community Court of Justice art 3. 
198 Ibid art 9(4). 
199 Ibid art 16(1). 
200 Ibid art 16(2). 
201 Ibid art 15(4). 
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on the interpretation and application of the Treaty, 202 it failed to provide a platform 

for the recognition and enforcement of ECOWAS provisions in Member States courts. 

One of the ways it could have achieved this was through preliminary referral of cases 

by national courts to the ECOWAS Court in the event of a dispute relating to the 

interpretation of Treaty provisions. No such provision, however, existed. This was 

contrary to the case in the EU where national courts could refer cases involving the 

interpretation of the Treaty to the ECJ. 

The limited provision granting binding effect to the Court's decisions in 

Article 15(4) as well as its new powers to hear cases directly from ECOWAS citizens 

where their Community rights have been infringed, however grants the Court the 

ability to develop ECOWAS law as a supreme body of law. However, it is still too 

soon to tell if the same outcome as the European Community case will ensue. As 

stated above, the Court is not yet fully operational. Time will therefore, be the best 

judge of its effectiveness. 

3.2.1.3 Other Factors Affecting the ECOWAS Court Enforcement Mechanism 

So far a comparison has been made between the institutional arrangement of 
ECOWAS and the EU. It is worth pointing out, however, that the characteristics of 
the Member States of the EU differ tremendously from those of ECOWAS. A factor 

that will determine the success of an institution like the ECOWAS Court would be the 

status accorded to ECOWAS provisions within Member States. In the case of 
countries where international law has direct applicability, 203 the national courts will be 

expected to interpret and apply such ECOWAS provisions within the state. In cases 
where international law would need to be passed first into national law204 before 
having effect, the courts are under no duty to apply ECOWAS Treaty provisions until 
such national laws have been passed. 

Another factor that can enhance the role of the ECOWAS Court is the 
incorporation in the ECOWAS Treaty of a provision enabling the preliminary referral 

202 ECOWAS Protocol A/P1/7/91 On the Community Court of Justice art 9(2). 203 These are states that embrace the monist theory. For more on this see Winter (n 147) 436. 204 These are states that embrace the dualist theory. For more on this see Winter (n 147) 436. 
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by national courts to the ECOWAS Court in the event of a dispute arising from the 

interpretation of the Treaty. This will ensure that national courts refer cases to the 

Community Court and thus activate the role of such Court. However, this will all 

depend on the approach these states have toward international law. In states which 

embrace the direct applicability of international law, the courts will have no duty but 

to refer these cases. In states which do not embrace the direct applicability of 

international law, national law would have to authorise national courts to refer these 

cases to an external judicial authority. 

Overall, the failure of the ECOWAS Court constitutes a major drawback to the 

fulfilment of the Common market goals of ECOWAS. The slow pace of achieving an 

effective regional enforcement mechanism further exacerbates the situation. It has 

been 12 years since the treaty was revised and the ECOWAS Court is still not fully 

operational. As such, evidence still exists that Member States continue to breach 

ECOWAS primary and secondary legislation even after the revised Treaty. 205 

3.2.1.4 New Enforcement Roles for Specialised Commissions 

Under the 1975 Treaty, Technical and Specialised Commissions were a part of 
the institutions of ECOWAS. 206 These Commissions, which are the equivalent of the 

Directorate-Generals of the EC Commission did not come under any `umbrella 

Commission" as the Directorate-Generals under the EC Commission. Also, they were 

given no supplementary enforcement roles as was given the EC Commission, the 

umbrella of the Directorate-Generals. 207 However, under the 1993-revised Treaty, an 

enforcement role was added to their functions. They were mandated to monitor and 
facilitate the application of the Treaty pertaining to their area of responsibility. 208 

However, although this function is synonymous to the enforcement role of the 

European Commission and its Directorate-Generals, the Treaty specified no role for 

these Commissions in the common market agenda. As a result, these Commissions 

have not succeeded in getting Member States to comply with the common market 

205 ECOWAS Silver Jubilee Report (n 70) 15,18. Also see ECOWAS Annual Report 2002 of the 
Executive Secretary Dr. Mohamed Ibn Chambas (ECOWAS 2002) 48 - 49 <http: //www. ecowas. int/> 
(15 October 2003). 
206 ECOWAS Treaty 1975 art 4. 
207 Ibid art 9. 
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provisions of the Treaty. They have, as such, not fulfilled the function of 

supplementing the Community Court of Justice in ensuring the enforcement of 

ECOWAS provisions. Hence, their role has been very silent from the time of the 

revision of the Treaty to date. 

3.2.1.5 Other Methods of Enforcing the ECOWAS Treaty 

As seen above, the juridical enforcement mechanism of ECOWAS has been 

weak in securing Member State compliance since the establishment of ECOWAS in 

1975. The Tribunal failed in achieving this, and the ECOWAS Court has not 

established jurisprudence in this area since its creation. However, another approach to 

securing compliance was created under the 1993 Treaty. This was the imposition of 

sanctions by the Authority of the Heads of States for Member States failure to comply 

with their obligation. 

Article 77 provides that Member States who fail to fulfil their Community 

obligations may face sanctions. These sanctions could include, the suspension of new 

Community loans of assistance; 209 suspension of disbursement on on-going 

Community projects or assistance projects; 21° exclusion from presenting candidates 

for statutory and professional post ; 211 suspension of voting rights and suspension from 

participating in the activities of the Community. 212 

Unlike the EU status quo, sanctions are not imposed after continued breach of 

Community enforcement institutions' rulings. 213 Instead, they apply `when a Member 

State failed to fulfil its obligations to the Community. v214 This, however, is a decision 

for the Authority of the Heads of States to make. The Treaty provides no indications 

as to how, and at what stage of non-compliance, these provisions would apply. Suffice 

208 ECOWAS Treaty 1993 art 23(c). 
209 Ibid art 77(2)(i). 
210 Ibid art 77(2)(ii). 
211 Ibid art 77(2)(iii). 
212 Ibid art 77(2)(iv). 
213 In the case of the EU, financial sanctions apply when Member States continue in breach after the 
Commission and ECJ's intervention. 
214 ECOWAS Treaty 1993 art 77(1). 
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it to say, however, that these methods have not been effective in ensuring compliance 

by Member States. Instead, Member States have been seen to resort to retaliatory 

methods in dealing with non-compliance where their national interests have been 

jeopardised by another Member's breach of Treaty obligations. 215 

With this state of affairs, the legal framework for the enforcement of 

ECOWAS provisions is very shaky. Not only did the Treaty have weak provisions for 

the status of community provisions within Member States, it also lacked a solid 

enforcement mechanism to back up such provisions. Thus making the de facto 

international law status of ECOWAS more akin to soft law than hard law. As seen 

above, a common market comparable to the EU can hardly be achieved under such an 

arrangement. As such, unlike the EU, it cannot be said that ECOWAS `... constitutes a 

new legal order in international law, for whose benefit the States have limited their 

sovereign rights... ' 216 The limitation of sovereign rights can only occur when states 

agree to subject their national law and enforcement procedures to the laws of a 

supranational organisation. There is no evidence that Member States signed up to 

such an arrangement under any of the ECOWAS Treaties. 

3.2.1.6 Effect of Treaty Reform on the Achievement of the Economic 

Integration Agenda: The ECOWAS and EU Comparison 

Like ECOWAS, the creation of the internal market in the EU was not a 

smooth ride. As seen above, although the ECJ and the EC Commission were 
instrumental in promoting the internal market through negative integration, obstacles 

to the internal market still existed. The reason for this was that national barriers 

imposed by Member States against economic integration still persisted. 217 Full 

integration was successfully achieved through the 1986 Single European Act. This 

created effective platforms for the development of positive integration. This was what 

215 Zimmer (n 108) 11, records that the closure of the Ghanaian borders to Nigerian trade relations was 
in retaliation to Nigeria's expulsion of Ghanaian citizens in the 1980s. In retaliation, to this, Nigeria cut 
off petroleum sales to Ghana for 4months. For more on this see 0 Fafowora `On the Expulsion of 
Illegal Migrants from Nigeria' (1983) 9 Population and Development Review 391,392. 
216 Case 26/62 Van Gend en Loos [1963] ECR 1. 
217 Commission White Paper (n 126) 20. This has been explained as being the result of the energy crisis 
of the seventies. The effect it had on the economies of the EEC states made them recoil against 
economic integration; they instead reacted by imposing protectionist provisions. 
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eventually made the achievement of the deadline for the completion of the internal 

market possible in 1992. 

The case of ECOWAS in attaining its common market goals is, however, a 

different story. ECOWAS failed to achieve common market goals under the 1975 

Treaty. The goal of creating a customs union by 1990 has not been achieved to date. 

3.2.1.7 The Role of Domestic Institutions as an Effective ECOWAS Regional 

Enforcement Mechanism 

Since the changes to the ECOWAS Treaty in 1993, not much has been 

achieved in terms of the establishment of a fully operational common market. As seen 

above, the Trade Liberalisation Scheme is still a slow process and the proposed 

customs union is still a distant reality. There are still restrictions to the free movement 

of persons, goods and services. The failure to achieve these objectives has been the 

result of non-compliance by Member States. The establishment of the ECOWAS 

Court of Justice, the creation of new enforcement roles for Specialised Technical 

Commissions and the clarification of the status of ECOWAS instruments in Member 

States have not helped in achieving compliance. 

The failure to achieve the various components of the common market 

objective reveals that ECOWAS regional arrangements cannot operate without the 

active involvement of Member State institutions. 

The operation of the colonial West African Currency Board, assessed in 

Section 1, is significant in buttressing the role of domestic institutions in a regional 
integration arrangement. Although the colonial West African currency system, which 

was the first regional effort in West Africa, existed under an organised legal 

framework, its success and operation did not derive from this framework. It derived, 

instead, from, the constitutional framework for imperial governance. 
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Also, the assessment of the operation of the West African Clearing House in 

section 2.1.3 reveal that inadequate domestic institutions contributed significantly to 

its failure. 

As such, the existence of regional ECOWAS infrastructures alone, cannot 

achieve the aims of ECOWAS. The need for adequate institutional and legal 

infrastructures at the domestic level is vital. Domestic institutions such as the 

existence of effective legal and judicial systems in Member States are pivotal to the 

success of the ECOWAS Court. These factors would be the foundation upon which an 

institution like the ECOWAS Court is to be effective. It is the existence of these 

structures that determine Member State compliance. The assessments of the West 

African Currency Board during the colonial era and the failures of both WACH and 

ECOWAS after independence establish this. The assessment of the WAMU both 

during and after the colonial era and the surrounding events of 1994 demonstrate this. 

This will. be assessed in the next section. 

The role of domestic institutions in an - economic regional integration 

arrangement is considered in Chapter Three. 

3.3 ECOWAS Institutional Failures: The WAMU - WAEMU Comparison 

3.3.1 WAMU Institutional Arrangement: ECOWAS Comparison 

The WAMU, unlike ECOWAS and the EU, presented a different case. The 

first reason for this is that both the EU and ECOWAS were established after Member 

States had attained independence from foreign rule. WAMU was not the same. It was 

a regional monetary arrangement, which continued from the colonial era. It, therefore, 

inherited the same currency structure and arrangement that existed during the colonial 

era. Its history thus played a significant role in the reception of these structures in 

Member States. The second reason for its difference was that, unlike the EU and 

ECOWAS, the WAMU did not have a common market objective. 

80 



Prior to WAMU, France issued and administered a common currency for her 

colonies. The CFA franc was the common currency shared by these colonies under an 

organised arrangement administered by the Central Bank of West African States 

(BCEAO) in 1959.218 On May 12,1961, an Agreement219 to establish a monetary 

union was signed between the French West African states soon after their 

independence. 220 The preamble stated that there was a need for `... a clear definition 

and a strict observance of the rights and obligations of the members' for the monetary 

union to work. 221 The treaty thus recognised that the success of the monetary union 

arrangement was determined by the compliance of Member States with their 

monetary union obligations. This common issuing institution was the central 

institution of the WAMU. Its functions included the issuing of the CFA franc222, 

pooling together the external reserve of member countries223 and maintaining the 

convertibility of the CFA Franc to the French Franc. 224 

218 Until 1955, the right of note issue in the countries of French West Africa and in Togo was the 
monopoly of a private bank, the Banque Francaise de l'Afrique Occidentale. In that year, a new 
Institute of Issue - the Institut d'Emission de l'Afrique Occidentale Francaise et du Togo - was created 
to issue currency in the area. In 1959, this institute was transformed into a central bank called the 
Banque Centrale des Etats de l'Ouest (BCEAO). 
219 The Treaty Establishing the West African Monetary Union 1962 as amended by the Revised Treaty 
establishing the West African Monetary Union (WAMU Treaty) (Adopted on 14 November 1973, 
entered into force on 22 January 1984) 1481 UNTS 28. 
220 Dahomey, Ivory Coast, Mali, Niger, Senegal, Upper Volta and Mauritania, which later pulled out. 
221 WAMU Treaty preamble para 5 states, ̀ ... convinced that a clear definition and a strict observance 
of the rights and obligations of the members of such a monetary Union is essential in order to ensure its 
functioning in the common interest and in the interest of each individual member, have agreed on the 
following provisions [of the Treaty]... ' 
222 WAMU Treaty art 15, `Within the territories of the signatory states, the exclusive privilege of 
issuing currency is granted to a common issuing institution, the Central Bank of West African States'. 
The CFA franc was linked to the French franc with one French franc equalling 50 CFA francs. 
223 WAMU Treaty art 20(b), `In the event of depletion of its foreign liquid assets, the Central Bank 
shall call upon all public or private agencies of states in the Union to transfer to it foreign liquid assets 
in French francs or other foreign currencies they hold, in exchange for the currency it issues'. WAMU 
Treaty art 4, Agreement on Cooperation between France and WAMU states art 3. 
224 Agreement on Cooperation between France and the member states of WAMU art 1, stating that 
France will guarantee the convertibility of the CFA franc based on certain conditions. Agreement on 
Cooperation between France and WAMU art 3 states, The member states of the Unigin shall agree to 
centralise their foreign exchange assets and other international means of payment, under the conditions 
stipulated by the Convention referred to in Article 1. ' Convention on the Operations Account art 3(a) 
states as part of the condition, maintenance, by the Central Bank, of regular current account of the 
French Treasury. Convention on the Operations Account art 3 (b) states that `The operations account 
[the current account stated in Operations Account Convention 3(a)] shall be debited and credited, as the 
case may be, with the amount of transfers resulting from the levelling or supplying of this account. 
Agreement on Cooperation between France and WAMU art 3 states, ̀ The member states of the Union 
shall agree to centralise their foreign exchange assets and other international means of payment, under 
the conditions stipulated by the Convention referred to in Article I. 
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3.3.1.1 An Assessment of the Operation of WAMU from 1959 -1994 

Overall, the WAMU had an impressive performance. 225 As such, it was 

accorded the status of the strongest and most disciplined group in the region. 226 it 

helped curb inflation and achieved price stability within the francophone states. 

Through this, it helped to avert the inflation crises that have since affected the 

economies of its anglophone neighbours since their independence in the 1960s. 227 It 

has also helped in sustaining the CFA Franc convertibility within the franc zone. 

France has continued to support the currency. 228 Trade among members of the union 

has been fostered in comparison to that in countries outside the union in West 

Africa229. The level of cooperation exhibited remains unparalleled in West Africa. 

Although the Member States of the Union are still poor, the convertibility of their 

currency to the Euro23° means they enjoy the benefit of their economies being players 

on the international market. A closely related observation is that no restrictions exist 

in transfers between members and France, as there is the freedom of financial 

relations between France and members of the Union. 

225 World Bank Report No. 22520-AFR (n 34) 10. 
226 J Macedo `Collective Pegging to a Single Currency: The West African Monetary Union' (NBER 
Working Paper No 1574 March 1988) 1. 
227 D Buchan and L Crawford `IMF persuades French Africa to for growth' Financial Times (London 
UK 13 January 1994) 4. 
228 France has played a great role in supporting the WAMU regime. France, was actively involved in 
the design of the original structure of the BCEAO having a majority seat on the management board. 
The design of the institutional arrangement, which included the guarantee of convertibility of the CFA 
franc to French franc was contingent on arrangement that required favourable export arrangement 
toward France. For more on this see IMF `The CFA Franc System' (IMF Staff Papers Vol X 1963) 368 

- 373. The position of France has been criticised in Uche (n 34) 10 and 17, Uche argues that France 
was not interested in promoting intra-regional trade among WAMU states but was. Instead, it was more 
interested in promoting its own trade with the various francophone countries in the region. He further 
argues that it was this same trade related motivations that led to the French support of the CFA 
currency arrangement as this eliminated currency restrictions in the trade of these francophone 
countries with France. He states that France's interest is in the economies of scale benefits that accrue 
to it by centralising her control of these former West African colonies. For France, it makes better 
economic and political sense to negotiate with a central body rather than with several independent 
states. 
229 However, research conducted by the IMF finds that barriers still exists in trade relations among 
Member States. See IMF Country WAEMU: Recent Economic Developments and Regional Policy 
Issues; and Public Information Notice on the Executive Board Discussion Report No 03/70 (IMF 
Washington D. C. March 2003) 21 and 28 <http: //www. imf. org/external/pubs/ft/scr/2003/crO370. pdf > 
(23 April 2003); World Bank Report No 22520-AFR (n 34) 22 and 42. 
230 Their currency, the CFA franc, was previously converted to the French Franc but this changed in 
2001, when the Euro became fully operational in France. 
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Due to the nature of its existence, the WAMU arrangement did not 

immediately require the coordination of economic / fiscal polices as Member States 

shared similar colonial experiences and characteristics. It was only after independence 

that things began to change. Barriers to trade and movement of the factors of 

production began to emerge. 231 Member States began to experience divergence in 

their fiscal positions. 232 The lack of fiscal coordination, eventually led to the 

devaluation of the currency in 1994.233 

3.3.1.2 The Status of WAMU Treaty and Provisions in Member States 

The Treaties establishing the legal framework for the WAMU consist of the 

following: the Treaty establishing the West African Monetary Union between the 

member states of WAMU, 1962 (as amended in 1973); 234 the Agreement on 

Cooperation Between the French Republic and the Member Republics of the West 

African Monetary Union 1962 (as amended in1973) ; 235 the Statutes of the Central 

Bank of West African States (BCEAO) 1974; 236 and the Convention on the 

Operations Account between the French Republic and the Central Bank of West 

'' African States (BCEAO) 1973. 

None of these Treaties contained a provision stating the status of these 

agreements within Member States 238 A viable explanation to this state of affairs was 

231 M Manu `The Future of ECOWAS' (l'he Nigerian Institute of International Affairs Lecture Series 
No 49 1989) 4. 
232 For more on the link between diverging fiscal policies and inflation in WAMU members see, B 
Boccara and S Devarajan `Determinants of Inflation among Franc Zone Countries in Africa' (World 
Bank Policy Research Working Papers No WPS 1197 September 1993). 
233 R Bhatia 'The West African Monetary Union: An Analytical Review' (IMF Occasional Papers No 
45/35 May 1985) 2. Bhatia stated that the arguments in favour of centralized fiscal policy were highly 
relevant to the future of the WAMU. He stated that if the eventual goal of a monetary union was 
economic integration, then centralization was obviously unavoidable. It is all a question of degree of 
centralization that is consistent with a monetary union, and this will be determined by the willingness 
of the member states to continue their association with the union without a sense of grievance about 
unfair treatment. 
234 Hereafter referred to as WAMU Treaty. 
235 Hereafter referred to as Cooperation Agreement. In the Cooperation Agreement between the 
WAMU States and France 1962 (as amended) art 1, France agreed to guarantee the convertibility of the 
CFA franc, into French francs. In Article 3, members of the WAMU, in turn, undertook to keep their 
external reserves in an operations account opened by the BCEAO at the French Treasury. 
236 Hereafter referred to as BCEAO statutes. 
237 Hereafter referred to as Operations Account Convention. 
238 The closest provision attempting to provide a status was in WAMU Treaty preamble para 5. It stated 
that ̀ ... a clear definition and a strict observance of the rights and obligations of the members of such a 
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that a definition of the status was not necessary, as the Member States had never 

exercised monetary sovereignty prior to this time. WAMU Treaty provisions were as 

such the only laws administering their currency regime. This treaty, therefore, was the 

superior law insofar as their monetary arrangement was concerned. They were thus 

obliged to comply with the obligations, 239 as they did not have an immediate 

alternative. 240 

This was unlike the case in the EU where the EU primary and secondary 

legislation had to be given a status in the Treaty of Rome. As seen in section 3.1.2.1 

above, the Treaty definition of the status of regional instruments in Member States 

was significant in determining the effect of such provisions in Member States. The 

WAMU position was therefore similar to the position of the original ECOWAS 

Treaty, which failed to clarify the status of ECOWAS instruments. 

3.3.1.3' WAMU Enforcement Mechanisms 

The WAMU did not have a juridical enforcement mechanism in place. Unlike 

the EU and ECOWAS, it did not have a regional court or tribunal created to hear 

disputes arising from the implementation of Treaty provisions in Member States. All 

it provided for under Article 4 of the West African Monetary Union Treaty was that 

Member States who failed to comply with the provisions of the Treaty were to be 

excluded from the union. The Conference of Heads of States of the Union (which was 

the highest authority of the monetary union) was the institution to determine the 

withdrawal of a state failing to observe the monetary union commitment 241 It is not 
likely, therefore, that the existence of a juridical body would have made any tangible 

difference to the compliance of Member States with the monetary union provisions. 

monetary Union is essential in order to ensure its functioning in the common interest and in the interest 
of each individual member, have agreed on the following provisions [of the Treaty]... ' WAMU Treaty 
art 4 also states that, `... The [Member States] hereby undertake, subject otherwise to automatic 
exclusion from the Union, to comply with the provisions of the present treaty and of the texts 
governing its implementation, particularly as regards: the rules concerning the issue of the currency, 
the centralisation of monetary reserves; the free circulation of the currency and the freedom of transfers 
between states of the Union; the provisions of the following articles. ' 
239 Part of their obligations under Article 4 was to comply with the rules concerning the issue of the 
single currency, the centralisation of monetary reserve, the free circulation of the currency and the 
freedom of transfers between states of the Union. 
240 Uche (n 34) 20. 
241 WAMU Treaty art 4(2). 
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Article 4 also provided that the Council of ministers was to take the necessary 

action to safeguard the interests of the Union. 242 The Treaty provision did not provide 

the details of what this entailed. If it meant ensuring that Member States complied 

with their Treaty obligations, its function would have been equivalent to that of the 

EC Commission. However this was not indicated. Unlike the enforcement framework 

of ECOWAS, the framework for the enforcement of the WAMU Treaty has not been 

the subject of much criticism. The reason for this is that, unlike ECOWAS, the 

WAMU achieved the object of its creation and operated smoothly from its creation in 

1959 till 1994 when the CFA franc was devalued. ECOWAS has hardly achieved any 

of its common market goals to date. The smooth operation of WAMU was not the 

result of an excellent institutional regional framework, as is evidenced by the absence 

of an effective enforcement mechanism It was not either a result of an excellent legal 

framework as I explain in the next section. Its smooth operation was more the result 

of its colonial history. 

3.3.1.4 WAMU Treaty Weaknesses and Failure 

Economic coordination, according to economic theorists, was fundamental to 

the success of a monetary union. 243 The WAMU Treaty was, however, weak in 

establishing a rigid framework for the economic coordination of Member States. 

Article 12, which was the provision governing economic conditions in Member 

States, was very softly worded. It only required governments of Member States to 

keep the Council of Ministers informed of their economic and financial situation so 

that it could efficiently define the monetary and credit policy of the union. 

The failure of the Treaty to provide tight measures gave room to fiscal 

indiscipline, 244 particularly in the 80s. Fiscal indiscipline increased as a result of 

242 Ibid. 
'3 For more on these see M Corden 'Monetary Integration' (Essays in International Finance No 93 
(Princeton University New Jersey 1972); R Allen `Organisation and Administration of a Monetary 
Union' (Studies in International Finance No 38 Princeton University New Jersey 1976); T Scitovsky 
`The Theory of Balance of Payments Adjustment' (1967) 75 Journal of Political Economy 523 - 531; 
Y Ishimaya `The Theory of Optimum Currency Areas: A Survey' (IMF Staff Papers Vol 22 July 1975) 
344 - 383. All these are cited in Bhatia (n 233) 2. 
2" Buchan and Crawford (n 227); S Devarajan D Dollar and T Holmgren Aid and Reform in Africa: 
Lessons from Ten Case Studies (World Bank Washington D. C. 2001) 392 <http: //www- 
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external shocks, which were caused by adverse terms of trade, which also was the 

result of falling prices of main export products. 245 This led to the increase of 

government spending as countries financed their deficit positions through excessive 

borrowing. 246 Between 1985 and 1992, divergences in Member States fiscal policies 

increased. Distorting tax and tariff systems reduced trade and prevented the region 

from reaping the benefits of a monetary union. 247 It was for these reasons that the 

sustainability of the union was affected. 248 

As a result of the absence of rigid provisions on economic convergence, the 

Article 4 enforcement provision could not be used effectively. Since the Treaty did 

not create a clear binding obligation, the breach of such an obligation could not exist. 

The failure of the WAMU Treaty to provide a concrete regime for economic 

coordination is equivalent to the 1975 ECOWAS Treaty failure to provide the binding 

effect of ECOWAS provisions upon Member States. These failures revealed the. 

inadequacy of both the WAMU and the 1975 ECOWAS Treaty. The revision of the 

WAMU Treaty is assessed in the next section. 

3.3.1.5 Transformation of WAMU to WAEMU 

On January 10,1994, the West African Economic and Monetary Union 

Treaty249 was signed. This treaty left the 1973 WAMU Treaty largely intactu° and did 

wds. worldbank. orQ/servlet/WDSContentServer/WDSP/IB/2001/05/11/000094946 _01042606340663(8 
endered/PDF/multiOpage. pdf> (19 July 2003); D Stasavage `The CFA Franc Zone and Fiscal 
Discipline' (1997) 6 Journal of African Economies 132,134. 

5 Devarajan Dollar and Holmgren (n 244) 392; IMP Survey Special Supplement (21 March 1994) 20. 
246 Also see, Stasavage (n 244) 136 - 139, Bhatia (n 233) 3. 
1 In Rosenberg (n 34) 2, Rosenberg explains this by saying that a in monetary union, more than any 
other setting, one country can influence its trading partner's welfare by its fiscal policy. Such effects 
are usually referred to as fiscal externalities. 
248 It has been argued that the fixed parity relationship between France and the WAMU was not always 
beneficial. In an IMF Survey (n 245) 20, the IMF states that in the 1980s, substantial appreciation of 
the French Franc with respect to other international currencies made exports of the CFA Franc Zone 
countries less competitive. This further affected the chances of recovery for the WAMU states. 
24' Treaty establishing the West African Economic and Monetary Union (WAEMU) (adopted 10 
January 1994, entered into force on 1 August 1994 (as amended) 
<http: //www. uemoa. int/actes/2003/TraitReviseUEMOA. pdf> (12 November 2005). Hereafter known 
as WAEMU Treaty. 
250 The slight changes made to it were in the rewording of its provisions to incorporate the enforcement 
provisions of WAMU, which was lacking in the previous treaty. These amendments are to be found in 
WAEMU Treaty arts 113 -115. The old WAMU Treaty was to be supplemented by the new WAEMU 
Treaty. 
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not change the institutional arrangements of the monetary union. 25' The aim of the 

establishment of WAEMU was to strengthen economic coordination and convergence 

among WAMU Member States252 and to prevent devaluation from occurring in the 

future. 253 This was to be achieved through the development of a common market. 254 

The common market was to comprise the free movement of goods, persons, services 

and capital. 255 It was also to include a common external tariff and trade policy among 

Members256 and it embraced the common market definition of the EC. 257 A second 

aim of WAEMU was to strengthen the enforcement mechanism of the WAMU. 258 All 

these factors were lacking in the WAMU Treaty. 

3.3.2 WAEMU Institutional Framework and Challenges: The ECOWAS 

Comparison 

Unlike the WAMU Treaty, the WAEMU is similar to the EU and the 

ECOWAS institutional design. In addition to the Conference of Heads of 
260 Governmentu9 and the Council of Ministers, which existed under the WAMU 

Treaty, it creates two new major institutions. These include a Commission and a 

Court of Justice. 261 

3.3.2.1 Common Market Objective as a Point of Comparison 

In the 1994 Treaty, WAEMU was given similar goals as ECOWAS for the 

development of a common market. Like, ECOWAS, its approach in establishing the 

common market goal was through negative integration. Member States were to 

remove obstacle to the free movement of goods, services, persons and capital. 

251 WAEMU Treaty art 62, `The monetary policy of the Union shall be governed by the provisions of 
the Treaty of November 14,1973 establishing the West African Monetary Union and by subsequent 
laws. ' Without prejudice to the objectives assigned to it, it shall support the economic integration of the 
Union. 
252 WAEMU Treaty art 4. 
253 In Buchan and Crawford (n 227), Mr Camdessus, the IMF Managing Director at the time, states that 
the devaluation was to lead to genuine economic convergence. 
254 WAEMU Treaty art 4(c). 
255 Ibid art 4(c) and 76. 
256 Ibid. 
257 EC Treaty art 2-3. 
258 WAEMU Treaty Supplementary Protocol No I art 1. 
259 WAMU Treaty art 5. 
260 Ibid art 6. 

87 



a) The Free Movement of Goods 

With respect to the free movement of goods, Member States were to eliminate, 

in trade between themselves the following: customs duties, quantitative restrictions, at 

entry and exit, taxes with equivalent effect, and other measures having equivalent 

effect on intra-regional trade. 262 However, since 1994, to date, intra-regional trade still 

remains poor in the region. 263 Intra-WAEMU trade continues to face numerous non- 

tariff barriers, such as national standards, quantitative restrictions on certain imports, 

discriminatory treatment of national and regional products, and numerous roadblocks. 

Some countries also impose taxes that are outside the scope of the customs union 

arrangement, namely, a verification tax in three countries, national surtaxes on rice, 

millet and maize in one country, and a database fee in another country. 264 The 

authorities noted that the removal of some of these barriers was being addressed 

through a draft regional competition law adopted in May 2002.265 Thus, like 

ECOWAS Member States, WAEMU states still impose measures that hindered trade 

among themselves. 

With a view to attain the common market, the Member States were also to 

pursue the gradual attainment of the establishment of a common external tariff 

(CET). 266 The CET as established in 2000 has however not been attained yet. The 

reason for this has been the Member States' failure to effectively implement its 

provisions. 267 With the exception of Guinea-Bissau, all countries have tariff lines that 

are not in conformity with the CET nomenclature, 268 and six countries have more 

261 WAEMU Treaty art 16. 
262 Under Article 76(a) WAEMU Treaty. 
263 J Clement and others `Aftermath of the CFA Franc Devaluation' (IMF Occasional Paper No 138 
June 1996) 40, states that between 1990 and 1993, the infra CFA Franc Zone exports for Benin, 
Burkina Faso, Cote d' Ivoire, Mali, Niger, Senegal and Togo averaged: 8%, 8.5%, 17.6%, 3%, 3.3%, 
14% and 6.9% while their imports averaged 5.5%, 24.5%, 1.7%, 22.9%, 12.9%, 9.7% and 11.7% 
respectively. The high intra CFA Franc Zone import levels recorded by Mali and Burkina Faso, is 
likely due to their landlocked geographical location. In IMF WAEMU Country Report No 03! 10 (n 
229) 21, the IMF notes that there have been slight improvement to this but intra-regional trade barriers 
still exist. 
264 IMF WAEMU Country Report No 03! 70 (n 229) 21; Rosenberg (n 34) 10 -12. 265 Ibid. 
266 WAEMU Treaty art 91(1). 
267 IMF WAEMU Country Report No 03! 10 (n 229) 21; World Bank Report No 22520-AFR (n 34) 22. 269 IMF WAEMU Country Report No 03! 70 (n 229) 21. 
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tariff lines than are permitted under the CET. 269 In relation to safeguard measures, 

three countries270 still apply the digressive protection tax (DPT) and one country 

(Cote d'Ivoire) does not apply the decline in rates according to schedule. 27 Five 

countries272 apply reference values on a short list of products elaborated by the 

WAEMU Commission. 273 In assessing the performance of WAEMU, the IMF has 

stressed that the non-conformity by WAEMU Member States to the CET and the 

application of reference prices increase the cost of trade transactions and is likely to 

produce trade diversion. 274 Bearing in mind that this was one of the circumstances 

leading to the devaluation of 1994, WAEMU states require a more disciplined 

approach to complying with their regional agreements. Without such compliance, the 

economic union goal of WAEMU will not be accomplished, as was the case in 

ECOWAS. 

b) The Free Movement of Persons and Services 

Other aspects of the common market include the implementation of the 

principles of freedom of movement of persons, 275 freedom of establishment, 276 and 
freedom to provide services. 27 Obstacles still existed to the free movement of persons 

and services. ". Travel from certain states within WAEMU has been characterised by 

payments of bribery at country borders. 79 

c)The Free Movement of Capital 

Progress, has, been made with respect to the free movement of capital280 
required for the development of the regional capital market. 281 The legal and 

269 Ibid. 
270 Burkina Faso, Cote D'Ivoire and Senegal. 
271 IMF WAEMU Country Report No 03! 10 (n 229) 21. 
Zn Benin, Burkina Faso, Cote d'Ivoire, Mali and Senegal. 
273 IMF WAEMU Country Report No 03/70 (n 229) 21. 
274 Ibid. 
m WAEMU Treaty art 91(1). 
276 Ibid art 92(1). 
277 Ibid art 93. 
278 Sees. 2.2.1.1.2. 
279 Uche in Uche (n 34) 28, states that a bribe payment of 300 CFA franc is required for land border 
crossing from Benin to Togo even for those with valid travel documents. 
280 WAEMU Treaty art 95 (free movement of capital). Evidence of progress in the free movement of 
capital is recorded in IMF WAEMU Country Report No 03/70 (n 229) 16. 
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operational framework for this has been in place since 2001.282 The regional capital 

market is now in operation and the WAEMU governments started issuing securities in 

2001. 

Although, there has been progress in the development of the regional capital 

market, a fully-fledged common market and economic union cannot be attained 

without full compliance with WAEMU provisions on the free movement of goods, 

persons and services. 

3.3.2.2 Member States' Legal Obligations as a Point of Comparison 

The failure of the common market objectives has been the result of non- 

compliance by Member States, as was the case in ECOWAS. This section assesses 

whether the reason for non-compliance is linked to the failure of the treaty to clearly 

specify the legal obligations of Members States, which was the case in ECOWAS. 

This section compares the treaty obligations of WAEMU and ECOWAS Member 

States. It considers the extent to which the clarity of these obligations determines 

Member State compliance with common market provisions. 

3.3.2.2.1 Status of WAEMU Legislative Instruments in Member States: The 
ECOWAS Comparison 

The WAEMU Treaty states in its preamble that there is a need to enhance the 
monetary union through new transfers of sovereignty and authority to the WAEMU. 

One of the ways the sovereignty of WAEMU was to be achieved was by according its 

provisions primacy in Member States. Article 43, which is an exact mirror of Art 249 

EC treaty provisions, outlines the status of the different types of WAEMU provisions 
in Member States. These provisions include, Treaty supplementary instrwmnts283 

passed by the Conference of Heads of Government, regulations, directives and 

281 WAEMU Treaty art 76(b)(d). 
282 IMF WAEMU Country Report No 03! 70 (n 229) 16. 
283 WAEMU Treaty art 19 states that supplementary treaty instruments shall be appended to the treaty. 
They were to complement the treaty without amending it and organs of WAEMU and Member States 
were required to comply with them. 
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decisions. 284 As is the case in the EU, 285 regulations are directly applicable in Member 

States. Directives are binding on Member States in respect of results to be achieved. 

Decisions are binding to those states to whom they are addressed and 

recommendations and opinions are not binding. These provisions did not exist in the 

WAMU treaty. 286 

The Treaty definition of the status and effect of WAEMU instruments in 

Member States is contrary to the position in ECOWAS. The revised ECOWAS Treaty 

only stipulates that ECOWAS instruments are binding on Member States. The 

absence of an effective enforcement mechanism has since made this provision 

redundant. As noted above, the specification of the effect of EU secondary 

instruments in Member States ensured that these instruments were accorded the right 

status within Member States. However, as seen above, this process was enabled by the 

effectiveness of the EU enforcement institutions to monitor cases of non- 

implementation of these provisions when they arose. The next section assesses the 

extent to which the Treaty definition of the status of WAEMU instruments in Member 

States enhanced their application in Member States. It considers, in particularly, the- 

effectiveness of the WAEMU Court in enabling this process. 

3.3.2.3 Effectiveness of Enforcement Mechanisms: Comparison between the 

WAMU - WAEMU Court and ECOWAS Court 

The amendments287 made to the WAMU Treaty by virtue of WAEMU Treaty 

related primarily to the introduction of a more potent enforcement mechanism This is 

seen in the creation of the Court of Justice of the Union. Article 4 of WAMU Treaty, 

which provided a self-enforcement mechanism, 288 was amended to introduce the role 

of the WAEMU Court of Justice of the Union. Under this amendment, the Court of 

284 WAEMU Treaty art 42. 
285 EC Treaty art 249 (the proposed EU Constitution art I- 33(1)). 
286 WAEMU Treaty art 42. 
287 These amendments can be seen in WAEMU Treaty arts 113 - 115 of the. Article 113(1) amended 
Article I of WAMU Treaty. Article 113(2) amended Article 2(2) of WAMU Treaty. Article 113(3) 
amended Article 4 of WAMU Treaty. 
288 Article WAMU Treaty stated, `The signatory States shall be obliged, under penalty of automatic 
exclusion from the Union, to comply with the provisions of this treaty and the text adopted to govern 
their implementation... ' 
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Justice is the forum of litigation regarding cases of non-compliance by Member States 

with their legal commitments under both the monetary union and economic union 

constitutional provisions. 289 

The Court of Justice is to ensure compliance with the law in the interpretation 

and application of the Treaty of the Union. 290 The Court is therefore responsible for 

developing the supremacy of WAEMU law, as is the role of the ECJ. As seen in 

section 3.1.3.1.2, it was the failure of the ECOWAS Tribunal and Court of Justice to 

develop a working jurisprudence that resulted in the failure to develop the supremacy 

of ECOWAS law 291 The same has happened with the WAEMU Court of Justice. The 

WAEMU Treaty states that the Court of Justice is to be established within six months 

of the ratification of the Treaty. 292 From its establishment in 1995 to date, the 

WAEMU Court has been ineffective in enforcing the common market provisions of 

WAEMU. 

The WAEMU Treaty also states that the WAEMU Court may issue 

preliminary rulings concerning the interpretation of a Treaty provision or instrument 

in the event of a dispute arising in a national court. 293 Under this procedure national 

courts ruling in final instance are required to refer such matters to the WAEMU 

Court. 294 As seen above, this is not the case with the ECOWAS Court of Justice. 

There is no provision for the preliminary referral of cases by national courts to the 

ECOWAS Court in the event of a dispute relating to the interpretation of Treaty 

provisions. These WAEMU provisions, which were transplanted from the EC Treaty, 

are still not in operation. Although these provisions, unlike the ECOWAS Treaty, 

289 WAEMU Treaty art 113(3), which amended Article 4 of WAMU Treaty adds a new paragraph to 
Article 4 and states that, `In accordance with the procedure provided in Article 6 of Supplementary 
Protocol No. I, the Court of Justice of the Union shall have jurisdiction to hear cases of non-compliance 
by Member States with obligations incumbent on them by virtue of the Treaty of the Union. If a 
member who has not fulfilled its obligations fails to comply with the request provided for in Article 6 
of such protocol, the Conference of Chiefs of State and Heads of Government shall acknowledge the 
withdrawal of such a State by unanimous vote of Heads of State and Government of the other Member 
States of the Union. ' 
290 WAEMU Treaty Supplementary Protocol No I art 1. 
291 I Akinrinsola `Monetary Integration in West Africa' (2003) 5 Journal of International Banking 
Regulation 21,30 -32. 292 WAEMU Treaty art 109. 
293 WAEMU Supplementary Protocol No I art 12. 
294 Ibid. 
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carved a supreme status for the WAEMU Court within national judicial systems, the 

results have not been different from ECOWAS. 

Article 13 of the Treaty also states that the interpretation by the WAEMU 

Court shall apply to all administrative and jurisdictional authorities in all Member 

States 295 These provisions cannot be effective without the acceptance of the 

supremacy of WAEMU instruments over Member State laws and procedures. 96 This 

process would involve the recognition of the supremacy of WAEMU provisions at all 

levels of government in Member States 297 For this to occur there is a great need for 

national legislation granting supremacy to WAEMU provisions. 

3.3.2.4 The Role of Domestic Institutions for Effective WAEMU Regional 

Enforcement Mechanisms 

Despite the numerous and detailed provisions of the WAEMU Court of 

Justice, it has been ineffective in getting Member States to comply with the WAEMU 

common market provisions. It has been 10 years since the establishment of the 

WAEMU Court and it has failed to develop the principle of the supremacy of the 

WAEMU Treaty as provided for in the Treaty provisions. It is for this reason that the 

Court has been described as not fully functional. 298 

As in the case of ECOWAS, 299 the failure to achieve the various components 

of the common market objective reveals that WAEMU regional arrangements cannot 

operate without the active involvement of Member State institutions. As such, the 

existence of regional WAEMU infrastructures alone, cannot achieve the aims of 

WAEMU. The need for adequate institutional and legal infrastructures at the domestic 

level is vital. It is the existence of these structures that determine Member State 

compliance. The existence of domestic institutions such as effective legal and judicial 

295 Ibid art 13. 
296 Ibid art 2. 
297 The levels of government will include, Central, State and Local Governments. 
298 World Bank Report No 22520-AFR (n 34) 45. 
299 Ses s 3.2.1.7. 
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systems, which ensure that regional provisions are enforced domestically, are pivotal 

to the successful operation of the regional enforcement mechanism. 

3.3.2.4.1 The Appointment to the WAEMU Court of justice: The ECOWAS 

Comparison 

Like the ECOWAS Court of Justice, members of the WAEMU Court are to be 

appointed by the institution holding the highest power. This was the Conference of the 

Heads of State 300 They are to be appointed from among individuals whose 

independence is fully assured. 301 As assessed in section 3.1.3.1.1, the guarantee of 

their independence is likely to be in question if the Heads of States appointed them 

The reason for this is that most of ECOWAS states have a questionable history of 

non-independent judiciaries. WAEMU states are no exception. 

3.3.2.4.2 The WAEMU Court of Justice and the Supremacy of WAEMU Law 

over Member State law: The ECOWAS Comparison 

The role of a regional economic integration Court in developing the doctrine 

of supremacy has been assessed in the context of the ECOWAS Court in section, 

3.1.3.1.2. In that section the failure of the ECOWAS Court of Justice to develop the 

doctrine of supremacy is linked partly, to the failure of the ECOWAS Treaty to 

provide for the referral by national courts to the regional court in the event of a 

dispute relating to the interpretation of the Treaty. It is this same provision in the EC 

Treaty, 302 that enabled the ECJ arrive at landmark cases, which strengthened the 

supremacy of EC Law. 303 The referrals by national courts and the implementation of 

the judgement of the ECJ in Member States paved the way for the supremacy of EC 

Law in Member States. 04 However, the supremacy of EU law is now provided for in 

305 the proposed EU Constitution, which was signed in 2004. Hence EU law 

300 WAEMU Treaty Supplementary Protocol No I art 2. 
301 Ibid. 
302 EC Treaty art 234 (The proposed EU Constitution an I- 29 (3) (b). Also the proposed EU 
Constitution art I -6 now clearly articulates that EU law has supremacy over Member State laws, hence 
the supremacy of EU law is no more based on EU case law. 
303 Case 26/62 Van Gend en Loos [1963] ECR 1; Case 6/64 Costa v ENEL [1964] ECR 585. 
304 G Bermann and others (n 147) 245 - 246. 
305 The initial date proposed for ratification was 1 November 2006. However, as France and the 
Netherlands failed to ratify the treaty in May and June 2005 the deadline for ratification has been 
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supremacy is no longer based on case law. Although no provision exists in ECOWAS 

granting ECOWAS law supreme status in the Treaty and no provision exists 

authorising the referral of cases from national courts to the ECOWAS Court in the 

event of dispute as to the interpretation of ECOWAS law, provisions granting referral 

from national court to WAEMU Court exists in the WAEMU Treaty. 306 

Although WAEMU Treaty provisions on the enforcement role of the 

WAEMU Court is an exact mirror of the EC Treaty, the development of the 

supremacy of WAEMU Law has not occurred. The situation is much like the case of 

the ECOWAS Court, where the Court has not succeeded in developing the doctrine of 

supremacy. As such, the purpose of the Treaty of transferring sovereignty and 

authority to WAEMU has not been achieved. 307 

3.3.2.5 Enforcement Role of the WAEMU Commission: The ECOWAS 

Comparison 

The WAEMU Treaty, like the revised ECOWAS Treaty, grants the WAEMU 

Commission limited enforcement roles. However, the WAEMU Commission 

enforcement functions are not clearly specified in the WAEMU Treaty. WAEMU 

Commission enforcement functions cannot be found in one provision. Under Article 

26 of the WAEMU Treaty, the Commission has the power to implement the 

instruments adopted by the Council. This power does not cover any other WAEMU 

instrument. This provision also does not elaborate on how the WAEMU Commission 

is to accomplish this. Again, in Article 90, powers are granted to the Commission to 

implement the rules on competition provided under Article 88 and 89. This provision 

does not state the precise manner in which the Commission is to carry out this 

function, except that it is to be exercised under the supervision of the Court of Justice. 

shifted till further notice in order to allow more time for states who have not ratified the treaty to 
consider it carefully. For more on this see -'Ratification of the Treaty establishing a Constitution for 
Europe' <http: //eurona. eu. int/constitution/referendum en. htm> (24 July 2005). 
306 WAEMU Treaty Supplementary Protocol No I art 12. 
307 WAEMU Treaty preamble stated `... [the Member States] desirous, therefore, of enhancing the West 
African Monetary Union through new transfers of sovereignty and of transforming this Union into a 
West African Economic and Monetary Union endowed with new authority... ' 
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This is not the case with the EC provisions, which specifically lay down the procedure 

through which the Commission is to perform enforcement functions. 308 

In Article 6 of WAEMU Supplementary Protocol 1, it is stated that if a state 

failed to comply with the decision of the Court, the Commission shall be authorised to 

bring the matter before the Conference of the Heads of States. Although this is a 

clearer provision as to how the Commission is to conduct enforcement functions, it is 

not clear if this is the only manner in which the Commission is to carry out its general 

enforcement functions. Like the EU Commission, the WAEMU Commission is also 

to be consulted by the Courts for its observations on Member States before the Court 

reaches a decision on a case. 309 This function is more an advisory role than an 

enforcement role, as it is not stated that the Court would take the Commission's 

observation as its final decision. 

Under the WAEMU Treaty, the WAEMU Commission plays an active role in 

enabling the implementation of WAEMU Treaty. This is not the case with ECOWAS 

Technical Commissions, whose implementation roles are limited to the area of their 

responsibility. 310 The Treaty failed to provide a role for them as it pertained to the 

accomplishment of the common market. 

Despite the proactive provisions on the enforcement role for the WAEMU 

Commission under the Treaty, the Commission has been weak in ensuring that states 

adhere to the common market rules. This is very clear from the challenges in 

achieving the common market goals. 311 

3.3.3 Reasons for Failure to Comply with WAEMU Compared to the WAMU 

308 EC Treaty art 226 (the proposed EU Constitution art 111-360). 
309 WAEMU Treaty Supplementary Protocol 1 art 7. 
310 ECOWAS Treaty 1993 art 23 (1)(c). 
311 J Senou `Development of Community Competition Law within WAEMU: The Role of Technical 
Assistance' (paper presented by the Director of Trade and Competition, WAEMU Commission at 
OECD Centre for Cooperation with Non-Members Directorate for Financial Fiscal and Enterprise 
Affairs OECD Global Forum on Competition Paris 13 February 2002) 
<http: //www. oecd-oriz/dataoeed/30/29/1849578. t)df> (2 December 2003). 
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The analysis above shows that the WAMU worked effectively for a long 

period from the time of its creation in the colonial era. It was the continued failure of 

economic coordination after the independence era that led to its transformation to 

WAEMU in 1994. Unlike WAEMU, WAMU was a continuation of the colonial 

monetary arrangement. The WAEMU Treaty, which was passed after 1994, was a 

new treaty arrangement, which required ratification by Member States. Also it was an 

arrangement that purported to control the conduct of Member States' fiscal policy. 

This was going to be harder to achieve than the WAMU, as Member States had since 

independence, controlled their fiscal policy, albeit ineffectively. 312 The loss of control 

of their fiscal policy meant giving away their economic sovereignty. This was not the 

same as giving up their monetary sovereignty since WAMU Member States had never 

exercised monetary sovereignty and as such could not easily interrupt the operation of 

the monetary union. As a result, it was easier for them to comply with the WAMU 

Treaty than with the WAEMU treaty. 

.4 Comparison between Pre-independence West African Economic Efforts and 
the Post-independence Position 

The currency regime in British Colonial West Africa was the first economic 
integration effort in West Africa dating back to the colonial era. The West African 

Currency Board operated under a comprehensive legal and institutional framework. 313 

The authority of the currency regime derived from the colonial constitution that 

empowered the imperial government to administer the currency regime of the West 
African colonies. Regional economic integration after independence was a totally 
different case as I explained in section 2. 

The comparison between integration efforts both before and after 
independence is not a comparison of equals for two reasons. Firstly, the regional 
framework for integration during the colonial era was designed for the colonies 
without their input. The responsibility of the colonies to comply with and operate 

312 Continued growth in government deficit and divergence in intra-WAMU trade were among the 
reasons for the devaluation in 1994. 
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within this framework was the responsibility of the colonial government which also 

was a part of the imperial government and accountable to it. Thus the colonial British 

West African currency system was not a regional economic integration arrangement 

in the true sense of the word. Instead, it was an arrangement put in place by the 

imperial state to consolidate the currency administration of its colonies. So, although 

the legal framework for its operation is instructive314 for a future West African 

economic integration, it cannot be accurately used as a yardstick for post-colonial 

regional economic integration. 

Secondly, compliance with the colonial regional framework was not an issue 

under the colonial government as it has been for Member States after independence. 

The reason for this is that under the British colonial constitution, the imperial 

government fully controlled colonial institutions and this included their currency 

regime. The transfer of economic and monetary sovereignty at the eve of 
independence meant that any regional integration effort after independence required 

the Member States' volition to comply. Without this, the regional effort was bound to 
fail, as was the case in the West African Clearing House, and ECOWAS. 

The francophone states, on the other hand, preserved their colonial monetary 

arrangement after the signing of the WAMU Treaty stating their desire to retain the 

system even after independence. The successful operation of the WAMU and the 

subsequent challenges faced by the WAEMU (resulting largely from Member State 

non-compliance) reinforces the point that although the colonial framework for 
integration worked and was instructive for the design of integration after 
independence, it was not the only reason for the successful colonial regional 
arrangement 

The analysis of the WAMU and WAEMU legal and institutional comparison 
reveal that the reason for the smooth operation of the WAMU arrangement even after 
the independence of its Member States was not the result of the excellent institutional 
framework but the existence of conditions, which Member States were required to 

313 The Regulation defining the Constitution and Powers of the West African Currency Board in 
Lopes (n 6 ). 
314 Uzoaga (n 25) 49. 
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comply with in order to maintain the monetary arrangement. 315 Since they had not 

previously exercised monetary sovereignty and did not have an alternative monetary 

arrangement their compliance with these terms was inevitable. 

The challenges of WAEMU reveal that adequate regional legal and institutional 

frameworks alone cannot achieve a successful regional economic arrangement 

without Member State compliance. The existence of adequate legal and institutional 

regional frameworks therefore will not guarantee the success of ECOWAS. Instead, it 

is the existence of adequate legal and institutional infrastructures in Member States 

which are essential for the compliance with regional provisions that will secure the 

success of ECOWAS. Without this, regional integration will not occur. 

5 Conclusion 

This' Chapter provided a comparative assessment of regional institutional 

frameworks of pre and post independence West African economic integration efforts. 

It contended that the existence of an effective regional legal and institutional 

framework has been one of the factors contributing to the success of the EU. It was 

the existence of such a framework that made the Anglophone West African Currency 

Board a success for nearly 4- decades. This inference is strengthened by the 

comparison between the successes of regional efforts in the colonial era and the 

challenges of such efforts after independence. The assessment of the case of WAMU 

clarifies this assertion. However, although WAMU worked well for a long time, its 

success was linked to its colonial heritage. It did not have a sophisticated regional 

arrangement. The WAEMU, which was designed to equip WAMU with a 

sophisticated legal and institutional regional design, is still facing major challenges. 

This shows that the success of WAMU was not based on regional structures. The 

legal and institutional challenges of both WAEMU and ECOWAS under the new 

Treaty show that the effectiveness of a regional structure is dependent upon domestic 

315 Under the Cooperation Agreement art 1, the WAMU arrangement was conditional upon Member 
States' compliance with the terms of the agreement they signed with France which provided for 
France's continued support of the arrangement by guaranteeing the convertibility of the CFA Franc to 
the then French Franc. 
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compliance. Without the existence of adequate domestic legal and institutional 

infrastructures, regional efforts are not workable. 

The next chapter assesses the role of domestic infrastructures in regional 

economic integration efforts. Using Nigeria as a case study, it considers whether these 

domestic institutions exist in the Member States of ECOWAS. It provides a 

comparative analysis with the main state players in the EU and the WAEMU in 

establishing the significance of domestic institutions to economic integration. 
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CHAPTER THREE 

DOMESTIC LEGAL AND INSTITUTIONAL REQUIREMENTS FOR WEST 

AFRICAN ECONOMIC INTEGRATION 

1 Introduction 

Chapter Two assessed the failure of ECOWAS integration, which was linked 

to weak legal and institutional arrangements at the regional level. This chapter studies 

the impact of domestic or national institutional arrangements upon a project of 

regional integration. It outlines four major domestic requirements for membership to 

an economic integration arrangement including, Requirement I: effective domestic 

legal and judicial systems; Requirement II: domestic legal systems must grant 

supremacy to treaty provisions and other provisions of the economic integration 

arrangement; Requirement III: recognition of economic integration provisions by all 
institutions of government and Requirement IV: recognition of the supremacy of 

economic integration provisions at all levels of government. 

This chapter also considers whether or not Nigeria (one of the key participants 
in ECOWAS-WAMZ) satisfies these requirements. It provides a comparative 

assessment with the cases of Germany (one of the founding Member States of the EC 

and an engine of its development) and Cote d'Ivoire (one of the Member States of 
WAEMU which has been described as the `motor' of it) and assesses the degree to 

which these states satisfy these requirements. It then considers the extent to which the 

satisfaction of these requirements contributes to the success of the economic 
integration arrangements they belong to. Finally, I also examine how the different 

experiences of these two economic integration arrangements (EU and WAEMU) 

influence Nigeria in its participation in the ECOWAS arrangement. 

2 Requirement I: Effective Domestic Legal and Judicial Systems 
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This section assesses the significance of effectively functioning domestic legal 

and judicial systems in an economic integration arrangement. It considers whether the 

Nigerian legal and judicial system possesses characteristics that are able to support the 

ECOWAS-WAMZ integration arrangement and the extent to which this affects the 

integration arrangement. 

2.1 Rationale for Effective Domestic Legal and Judicial Systems in an 

Economic Integration Arrangement 

2.1.1 To Ensure the Enforcement of the Provisions of the Economic Integration 

Arrangement 

The legal system plays a significant role both in the enforcement of the 

provisions of a regional integration arrangement. Member States citizens may have 

the right to enforce the rights deriving from the regional economic arrangement in the 

domestic judiciary. This would, however, depend on the status of the regional 

integration provision in Member States, as would be seen in section 3. As such, the 

domestic judiciary must be reliable and sound enough to be able to enforce such 

rights. Without this, the long-run implementation of regional economic provisions in 

Member States would be jeopardised. 

The EU framework, from which ECOWAS-WAMZ draws inspiration, is a 

typical example of how domestic judiciaries have contributed to the enforcement of 

the EU economic integration provision. Cases such as Costa v ENEL, 2 Simmenthal 

11 93 and Factortame, 4 all buttress this point. In these cases, claimants brought actions 

before their national courts, against the violation of rights conferred to them under EC 

provisions. In all these cases, the domestic judiciaries ruled that the enforcement of 

' African Development Bank African Economic Outlook 200312004 (OECD Development Centre 
2004) 107. 
2 Case 6/64 Costa v ENEL Nazionale per L'Energia Elettrica (ENEL) [1964] ECR 585. For a detailed 
analysis of this point see A Bermann and others Cases and Materials on European Community Law 
(West Publishing Co Minneapolis 1993) 193-195. 
3 Case 106/77 Amministrazione Delle Finanze Dello Stato v Simmenthal SpA (II) [1978] ECR 629. 
For detailed analysis of this point see A Bermann and others (n 2) 195-197. 
4 Case C-213/89 Rv Secretary of State for Transport ex parte Factortame Ltd [1990] ECR 1-2433. For 
detailed analysis of this point see Bermann and others (n 2) 197-200. 
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domestic regulation would violate EC provisions and, after reference to European 

Court of Justice, ruled in favour of EC law. In doing this, these domestic judiciaries 

ensured the enforcement of EC economic integration arrangement. Domestic 

judiciaries rule in favour of EC provisions although no provision in the EC Treaty 

clearly articulates the supremacy of EC law over national law. The supremacy of EC 

provisions over domestic law is however, unequivocally provided for in Article 1-6 of 

the proposed EU Constitution. 5 Hence domestic courts of Member States of the EU 

would automatically be expected to accord supreme status to EU provisions over 

national law when the Constitution comes into force. 6 

2.1.2 To Ensure Government Implementation of the Economic Integration 

Arrangement and to Check Abuse of Government Powers 

This point is closely linked to the one above as part of the enforcement of 

rights derived under the integration arrangement requires the adjudications of 

government decisions violating such rights. As such, where regional provisions 

require Member State governments to recognise such rights, the judiciary can 

challenge a government's decision not to recognise or implement such provisions. 

The Factortame case, 7 cited above, clearly illustrates this point. 

s The proposed EU Constitution art I-6 states, `The Constitution and law adopted by the institutions 
of the Union in exercising competences conferred on it shall have primacy over the law of the Member 
States. ' 
6 The initial date proposed for ratification was 1 November 2006. However, as France and the 
Netherlands failed to ratify the treaty in May and June 2005 the deadline for ratification has been 
shifted till further notice in order to allow more time for states who have not ratified the treaty to 
consider it carefully. Lastra in R Lastra Legal Foundations of International Monetary Stability (Oxford 
University Press 2006 forthcoming) ch 6 fn 2, explains the current position with the Constitution by 
stating, The proposed EU Constitution was thrown into a legal limbo' according to some 
commentators, following the rejection of the Treaty in referenda in France (28 May 2005) and the 
Netherlands (1 June 2005). The suspension of the ratification process (according to the declaration of 
the European Council Brussels summit on June 16-17,2005 to allow for a `period of reflection') does 
not equate to the abandonment altogether of the Constitution. The text of the Treaty remains a legal 
document of value to refer to, also with a view to its possible entry into force or the taking over of parts 
of it in other treaty texts later on. ' However, as a result of the fact that the Constitution is not yet in 
force, references to EC Treaty provisions are references to the Consolidated Version of the Treaty 
establishing the European Community (EC Treaty) and of the Treaty on European Union (EU Treaty), 
incorporating the amendments made by the Treaty of Nice [2002] OJ C 325/01 
<httn: //eurona. eu. int/eur-lex/pri/en/oj/dat/2002/c 325/c 32520021224en00010184. pdf> (25 May 
2005). For more on the current EU position an the propoesd EU Constitution see - 

`Ratification of 
the Treaty establishing a Constitution for Europe' 
<httn: //eurona. eu. int/constitution/referendum en. htm> (24 July 2005). 

Factortame Case (n 4). 
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In this case, the UK had amended its Merchant Shipping Act deliberately to 

prevent Spanish fishing interests from taking a share of the fishing quota allotted to 

the UK under the Common Fisheries Policy. This case turned in whether UK courts 

could issue an injunction against UK government's enforcement of the controversial 

UK law, pending a final judgement on the Spanish claim. Under British constitutional 

law, an injunction could not be imposed against the government (in this case acting 

through the Secretary of State for Transport). The House of Lords, recognising that an 

injunction could not be issued against the government but realising that substantial 

Spanish interests would be lost should the government enforce such national law, 

referred this matter to the ECJ. The ECJ ruled in favour of granting an injunction 

against the government and, accordingly, the House of Lords granted the injunction 

against the government. 8 This decision led to the UK government compensations to 

Spanish fishermen who had been affected by the UK law. 9 

This case thus illustrates the judiciary's ability to check the power of 

government to infringe the rights of EC citizens. This is particularly beneficial in an 

economic integration arrangement when a Member State government seeks to hold a 

position infringing rights conferred to its citizens or those of other Member States of 

the regional economic integration arrangement. A healthy legal and judicial system 

that is free form executive control and has the ability to check abuse of government 

power is of significance to the economic integration arrangement. 

2.1.3 To Promote the Economic Development Goals of a Regional Economic 

Integration Arrangement 

A fundamental characteristic of economic development in a state is the 

transition to a market driven economy. 10 A key feature in this process is an adequate 

a For detailed analysis of this case see Bermann and others (n 2) 197-200. 
9 Bermann and others (n 2) 199; Also see Cases C-46/93 and C-48/93 Factortame 111 [1996] Q. B. 404, 
506 where the ECJ ruled that United Kingdom's breach or breaches were "sufficiently serious" to 
entitle the Respondents to compensation for the damage suffered which it is said is substantial. 10 World Bank World Bank Development Report 2002: Building Institutions for Markets (Oxford 
University Press New York 2002) 4 <http: //econ. worldbank. orp/wdr/WDR2002/text-2394/> 
(December 2003); International Monetary Fund (IMF) World Economic Outlook, `Growth and 
Institutions' (IMF Washington April 2003) 
<hM: //www. imf. org/extemal/nubs/fYweo/2003/01/Pdf/cha, pter3. pdf> (2 February 2004). 
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legal system. 11 The existence of a functioning domestic legal system with the capacity 

to protect contract and property rights has also been deemed as a foundation of a 

market economy by renowned economists such as Ronald Coase12 and Douglass 

North13 In stating the role of a functioning legal system in the operation of a market 

economy Coase states: 

It is evident that, for their operation, markets such as those that exist today 

require more than the provision of physical facilities in which buying and 
selling can take place. They also require the establishment of rules 
governing the rights and duties of those carrying out transactions in these 
facilities... When physical facilities are scattered and owned by a vast 
number of people with different interests, as is the case with retailing and 
wholesaling, the establishment and administration of a private legal 

system would be very difficult. Those operating these markets have to 
depend, therefore, on the legal system of the State. 14 

In buttressing this point further, Charles Goodhart mentions that even among 

economists, the significance of the legal system for a well-functioning market 

economy is hardly recognised. In a short review of books on the impact of the legal 

system on the economy of a state Goodhart discovered that only a handful of 

economics text had treated such a topic. He explains the reason why he thinks this is 

the case by stating, "My own provisional answer to that is because most of the time 

such legal underpinnings can be taken as a given constant and, therefore, the law does 

not represent a variable whose adjustment becomes involved in our standard exercises 

of constrained maximisation. " 15 

11 An effective legal system allows the state to regulate the economy and empower citizens to 
contribute to economic development by confidently engaging in business, investments, and other 
transactions. See also, R Coase ̀ The Problem of Social Cost' (1960) Journal of Law and Economics 1- 
44,3; Also see H Edison `Testing the Links: How strong are the links between institutional quality and 
economic performance' IMF Finance and Development (IMF Washington June 2003) 1 
<http: //www. imf. oriz/external/pubs/ft/fandd/2003/06/pdf/edison. pdf> (8 October. 2003). 
12 R Coase The Firm, the Market and the Law (University of Chicago 1988). Also see M Oslon 
Capitalism, Socialism and Dictatorship (University of Maryland 1996) 43. C Goodhart `Economics 
and the Law: Too Much One-Way Traffic? ' (1997) 60 The Modern Law Review 1,5 states that the 
role of law and the legal system was taken so much for granted. He states that it is for this reason that 
economists paid little attention to its significance in the effective functioning of a market economy. 
13 D North Institutions, Institutional Change and Economic Performance (Cambridge University Press 
New York 1990) 69. D North `Institutions, ' (1991) 5 Journal of Economic Perspectives 97 - 112. 
14 H De Soto The Mystery of Capital: Why Capitalism Triumphs in the West and Fails Everywhere else 
(Black Swan London 2001) 8-9, supports this finding and places it within the context of developing 
countries. He is of this view that one of the primary reasons for the failure of capitalism in developing 
countries is the lack of legal infrastructure, which creates a conducive environment for the creation of a 
market driven community. 
is Goodhart (n 12) 6-8. 
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Barro, also found in his research in 1996 on the determinants of economic 

growth in a cross section of over 80 countries between 1965 and 1990, that one of the 

most important basic determinants of per capita growth was the rule of law in a 

society. 16 Empirical studies undertaken by the World Bank attest to these fmdings. '7 

This research finds that there is a strong correlation between rule of law (of which a 

sound judicial system is a strong component) and development indicators, such as 

gross national income-18 

In buttressing this point, Goodharts states that it was the failure to recognise this 

and to build solid foundations for the rule of law, such as the protection of contract 

rights that led to the crises in the transition to market economies of the former 

communist systems in Easter Europe and the former Soviet Union. 19 

16 R Barro `Determinants of Economic Growth', (paper presented at the London School of Economics 
Lionel Robbins Lectures 20-22 February 1996) cited in Goodhart (n 4) 8. 
17 D Kaufmann A Kraay and P Zoido-Lobaton `Governance Matters' (World Bank Policy Research 
Working Paper No 2196 October 1999) 7 and 16 <http: //www- 

wds worldbank. org/servlet/WDSContentServer/WDSP/IB/1999/10/27/000094946 9910110505069418 

endered/PDF/multi nage. pdf> (2 February 2004). In page 12, reference is made to Figure 2-4 on pages 
23 -25, which reveals, empirically, the strong positive association between each of the six aggregate 
governance indicators and three development outcomes: per capita incomes, infant mortality, and adult 
literacy. This study finds that improvements in governance have a very large payoff in terms of 
development outcomes; D Kaufmann A Kraay and P Zoido-Lobaton `Aggregating Governance 
Indicators' (World Bank Policy Research Working Paper No 2195 October 1999) 6 and 30 

<httn: //www- 
wds worldbank. org/servlet/WDSContentServer/WDSP/IB/1999/10/23/000094946 9910110505059318 

endered/PDF/multi page. pdf> (2 February 2004); R Islam and C Montenegro `What Determines the 
Quality of Institutions? ' (World Bank Policy Research Working Paper No 2764 January 2002) 

<httn: //www- 
wds. worldbank. orP-Iservlet/WDSContentServer/WDSP/IB/2002/02/16/000094946 020206040535531R 

endered/PDF/multi0page. pdf> (2 February 2004); World Bank Development Report 2002 (n. 2); World 
Bank World Development Report 2003 Sustainable Development in a Dynamic World: Transforming 
Institutions, Growth, and the Quality of Life (Oxford University Press New York); J Frankel 
`Promoting Better National Institutions: The Role of the IMF' (paper presented at the third Annual IMF 
Research Conference Washington November 7-8 2000). 
is Recent writings however, fmd that there is no relationship between economic growth and 
constitutional measures of institutions. These writers argue that it is hard to measure institutional 
quality in order to determine its effect on economic growth. They argue that although institutions are 
required to sustain growth, they are not needed to create growth. Instead small policy changes they 
argue are what have sparked of growth. They state that big policy reform as in the adoption of 
Washington Consensus which encourages institutional and governance reforms are not required to 
trigger off growth but are required to sustain it. They use the positive growth effect of small policy 
changes in China in 1978, South Korea in 1964; Chile in 1983, and India in 1980 to illustrate this point. 
These arguments can be seen in E Glaeser and others `Do Institutions Cause Growth? ' (NBER 
Working Paper No 10568 June 2004); R Hausmann L Pritchett and Dani Rodrick `Growth 
Accelerations' (NBER Working Paper No 10566 June 2004). Also see _ 

'Development Piecemeal' 
The Economist (London 7-13 August 2004) 71. 
19 C Goodhart (n 12) 9. Also see P Genco S Taurelli and C Viezzoli `Private Investment in Central and 
Eastern Europe: Survey Results' (European Bank for Reconstruction and Development Working Paper 
No 7 July 1993); K Meyer `Business Operations of British and German Companies with the Economies 
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As a key aim of an economic and monetary integration arrangement is to 

achieve economic development which is characterised by a market driven economy, 20 

the existence of effective legal and judicial systems is therefore significant to the 

achievement of this goal. 

2.2 Assessing the Nigerian Legal System within the ECOWAS-WAMZ 

Integration Arrangement 

This section outlines the definition of the rule of law as used in my research It 

then assesses whether Nigeria possesses a legal and judicial system that upholds the 

rule of law and in doing so promotes the attainment of the ECOWAS goals. In 

assessing the Nigerian legal system, this section provides a comparative assessment 

between the Nigerian Legal system and those of Germany and Cote d'Ivoire. It 

considers the German and Ivorian systems since they participate in economic 

integration arrangements from which ECOWAS draws a lot of inspiration. The aim of 

the comparison is to assess the extent to which adequate and efficient legal systems in 

these Member States have facilitated the process of economic integration. 

2.2.1 The Rule of Law as Used in My Research 

As stated above, the primary function of an effective legal and judicial system 

is to uphold the rule of law. In assessing whether the Nigerian legal system, as a 

Member State of ECOWAS, possess this characteristic, the definition of the rule of 

law as used in this work is significant. 

The term `rule of law' is a concept that has been associated with a variety of 

meanings. 21 Dicey, one of the earliest founders of the concept gave it three defining 

in Transition: First Results of a Questionnaire Survey' (Middle Europe Centre London Business School 
Discussion Paper Series No 19 July 1996); OECD `Assessing Investment Opportunities in Economies 
in Transition' (Arthur Andersen Paris 1995). 
20 ECOWAS Treaty 1993 Preamble mentions the overriding need to encourage, foster and accelerate 
economic development of Member States as one of the driving forces of integration. 
21 See P Craig `Formal and Substantive Conceptions of the Rule of Law: An Analytical Framework' 
1997 Public Law 467 - 487. 
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features: the absence of arbitrary power, equality before the law and the accessibility 

of justice. 22 In explaining the rule of law as the absence of arbitrary power, Dicey 

states that the rule of law exists were the law is supreme above all persons and the 

exclusion of the exercise of arbitrary power. Dicey's states that the second feature of 

the rule of law is a state of affairs where every man is equal before the law and that 

every citizen was subject to the law as administered by the courts of the land. The 

third feature of the rule of law, Dicey states, is where the court of the land protected 

and enforced the rights of citizens independent of external influence. 23 This has been 

understood to mean a state of affairs in a society where justice is accessible to all. 24 

The concept of the rule of law that is used in this study is characterised by two 

elements: the first is the existence of accountability in government, which would 

include the first two features identified by Dicey; the second element that is regarded 

as essential is the existence of a judicial system where access to justice is easy. This 

definition focuses particularly on access to justice in the enforcement of contract, 

property and human rights. 

2.2.2 Measuring the Quality of the Nigerian Legal and Judicial System and the 

German and Ivorian Comparisons 

In assessing whether the Nigerian legal and judicial system possess the 

characteristics that are able to effectively preserve the rule of law as defined above, 

22 AV Dicey Introduction to the Study of the Law of the Constitution (10`h edn Macmillan London 
1959) 202 - 203. The notion of the rule of law was further developed by other writers who took 
different approaches in defining the concept. Aristotle in AP d'Entreves The Notion of the State 
(Clarendon Press Oxford 1967) 71, for instance viewed the rule of law concept as the notion that 
government power was subject to the control of the law. Also, Gierke in AP d'Entreves The Notion of 
the State (Clarendon Press Oxford 1967) 83, assessed the rule of law in the context of the medival state 
and stated that the law is not of equal rank with the state nor did it originate from the state. He stated 
that the law did not depend on the state for its existence. Bracton in AP d'Entreves The Notion of the 
State (Clarendon Press Oxford 1967) 86 viewed this notion in the 13th century as kings and rulers 
being subject to the law. 
23 Ibid. 
2' World Bank Legal Vice Presidency `Legal and Judicial Reforms: Strategic Directions' (World Bank 
Washington D. C. 2003) 1-2 <http: //www4. worldbank. org(legal/leizlr/GreyBookFinal2003. pdf> (24 
March 2004). The World Bank further states that the characteristic of a society that possesses the above 
qualities is a society where there are meaningful and enforceable laws; where contracts are enforceable; 
where there is the basic security of persons and property and where every citizen has access to justice. 
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this section draws from the so-called Opacity Index, 25 the World Bank 2003 

`Investment Climate Around the World: Voices of the firms from the World Business 

Environment Surveyi26 and the `Courts: Lex Mundi Project'. 27 These surveys 

consider the quality of the legal and judicial systems in a cross section of countries. 

The Opacity Index measures the effectiveness of legal and judicial systems by 

creating an overall score from the assessment of the degree of judicial independence, 

the strength of property rights, the existence of shareholders preemptive rights that 

can only be waived by a shareholder's vote, or, whether bankruptcy procedures allow 

the continued operation of the business. 28 The effectiveness of the legal system is then 

measured from data collected using simple averages, on a scale of 1 to 100 with 100 

25 The Opacity Index, which was a research conducted to measure countries' degree of opacity--"the 
degree to which they lack clear, accurate, easily discernible and widely accepted practices governing 
the relationships among businesses, investors, and governments, which form the basis of most small 
scale, high frequency risks. " The Opacity Index compares 48 countries based on 65 objective variables 
and data from 41 different sources. The methodology measures opacity based on five distinct 
components including the legal systems effectiveness in resolving disputes and protecting businesses. 
The other factors measured included: business and government corruption (based on Transparency 
International and other sources); economic costs of doing business (including losses from bureaucratic 
red tape, non-transparent taxation, and costs from organized crime and terrorism); inadequate 
accounting and governance practices (degree to which accounting and banking laws in accordance with 
international standards); and harmful regulatory structures (security of capital investments). The 
research assesses legal systems by gathering data from a variety of publicly available sources-such as 
Global Competitiveness Report and the Index of Economic Freedom-to examine a country's overall 
legal environment and obtain a gauge of how effectively its legal system resolves business disputes and 
what protections it grants to businesses, investors and to other sources of capital. Factors such as 
whether bankruptcy procedures allow the continued operation of the business, whether shareholders 
have preemptive rights that can only be waived by a shareholder's vote, or the degree of judicial 
independence, strength of property rights or even the level of religious tension are evaluated and 
compiled to construct an overall score. For detailed report on the Opacity Index see J Kurtzman G 
Yago and T Phumiwasana 'The Opacity Index 2004' MIT Sloan Management Review October 2004 
<http: //www. kurtzmanRroup. com/opacity. pdf >(March 2006). 
October 2004 <http: //www. kurtzman rgoup. com/opacitypdf > (30 March 2004). Also see 
<htti): //www. freedominfo. org/analysis/onenness/index. htm> (12 December 2005). 
26 See G Batra D Kaufmann and A Stone (eds) Investment Climate Around the World: Voices of the 
firms from the World Business Environment Survey (World Bank Washington 2003) 145 table A2.14 
<http: //www- 
wds. worldbank. orN/servlet/WDSContentServer/WDSP/IB/2003/06/30/000094946 0306190405385/Re 
ndered/PDF/multi2Vage. pdf> (June 2004). 
27 The 'Court: Lex Mundi Project' was done in co-operation with the Lex Mundi, the largest 
international association of law firms. It described the exact procedures used to resolve two specific 
disputes in 109 countries. These are the eviction of a residential tenant for non-payment and the 
collection of a check returned for non-payment. The co-ordinators of this project described the cases to 
these law firms in great detail. They asked these law firms for a complete write-up of the legal 
procedures necessary to dispute these cases in court in the 109 countries theses firms represented. This 
write up tested the legal systems for speed, corruption, and the effectiveness of the legal system. For a 
detailed report on this project see S Djankov and others 'Courts: The Lex Mundi Project' National 
Bureau of Economic Research (NBER Working Paper No 8890 April 2002) 
< http: //www. lexmundi. conVimalzes/lexmundifPDF/courts nberl pdf> (30 March 2004) See Table 1, 
for the explanation and Table 7 for the actual findings of the survey. 
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representing the weakest legal systems. 29 The survey rated the effectiveness of the 

Nigerian legal system on a scale of 1 to 100, at 65, Germany was rated at 14 and Cote 

d'Ivoire was not assessed. The World Bank 2003 survey measures the effectiveness of 

legal and judicial systems by assessing three major characteristics. These include 

fairness, honesty and speed within the legal system. 30 The `Courts: Lex Mundi 

Project' measures the effectiveness of legal and judicial systems by assessing the 

speed within the legal system in the resolution of disputes. 

In the World Bank survey, a series of questions31 were posed to the business 

community in measuring the quality of different aspects of the legal systems of the 

countries studied. It assessed the quality of the legal system based on the percentages 

. The higher the of firms that responded negatively to the questions that were posed 32 

percentages of firms that responded negatively to these questions (that is, "seldom" or 

"never") the lower the quality of the legal systern. 

The findings of this survey are considered in the comparative assessment of 

the quality of the Nigerian, Ivorian and German legal systems. 

2.2.2.1 Legal System is Fair and Impartial 

In assessing the fairness and impartiality of the system, the World Bank 

survey asked managers of small firms within the countries considered whether they 

thought their countries' court systems were fair and impartial in resolving business 

disputes. This survey found that the amount of firms believing that the legal systems 

28 The Opacity Index 2004 (n 25) 3. 
291bid 4-5. 
30 The World Bank's recognition of the role of an effective legal and judicial system in economic 
development has led to its prescription of the characteristics of an effective judiciary and judicial 
system. These are outlined in the World Bank's work on Judicial Reform. For more on this see, World 
Bank Legal Vice Presidency (n 24) 3. See also, I Shihata The World Bank in a Changing World: 
Selected Essays and Lectures 12 and 3 (Martinus Nijhoff Publishers The Hague 1995). 
31 See Djankov and others (n 27) Table 1 to see all the questions posed to firms in the business 
community and cite them here for the different variable. 
32 The questions it asked the firms was, "In Resolving Business Disputes Do You Believe Your 
Country's Court System to be: fair, honest, quick, affordable, consistent and enforceable? " Fairness, 
honesty, swiftness, affordability, consistency and enforceability of the variables used in measuring the 
efficiency of the legal systems of these individual countries. The higher the percentages of firms that 
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in Nigeria, Cote d'Ivoire and Germany are never or seldom fair were 61.4,67.4 and 

53.1, respectively. 33 This revealed that more firms in Cote d'Ivoire and in Nigeria 

believe that the legal systems were unfair as compared with the status quo in 

Germany. The percentage rating in Germany is below the average score of the overall 

assessment of all the countries considered, which is 57.1.34 Thus making its legal 

system a lot more conducive to smaller firms than the situation in Nigeria and Cote 

d'Ivoire, which rated well above the average mark. 

2.2.2.2 Legal System is Honest or Uncorrupted 

In assessing honesty and corruption in legal systems, the survey asked 

managers of small firms within the countries considered whether they thought their 

countries court system was honest and uncorrupted. This survey found that the 

amount of firms believing that the legal systems in Nigeria, Cote d'Ivoire and 
Germany are never or seldom honest were 69.8,76.7 and 47.4 respectively. 35 This 

revealed that more firms in Cote d'Ivoire believed that the legal system was dishonest. 

Nigeria scored the second highest, while a lesser percentage of firms believe that to be 

the case in Germany. On average, the score was 58.5,36 which revealed that the 
German performance was quite commendable. 

2.2.2.3 Legal System is 'Quick' 

In assessing the speed of the legal system, the survey asked managers of small 
firms within the countries considered whether they believed their countries court 

system was quick. This survey found that the amount of firms believing that that the 
legal systems in Nigeria, Cote d'Ivoire and Germany are never or seldom quick were 
90.6,96.6 and 90.7 respectively. 37 This revealed that more firms in Cote d'Ivoire 
believed their legal system to be slower, followed by Germany and Nigeria. 

responded negatively to these questions, that is "seldom" or `never", the lower the quality of the legal 
s'stem 
3 See G Batra D Kaufmann and A Stone (n 26) 146 table A2.14. 
34 Ibid. 
3s Ibid. 
36 Ibid. 
37 Ibid. 
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The speed of legal systems in resolving disputes was also tested in the second 

survey called `Courts: The Lex Mundi Project. '38 This project, done in co-operation 

with the Lex Mundi, the largest international association of law firms, described the 

exact procedures used to resolve two specific disputes in 109 countries. 39 These are 

the eviction of a residential tenant for non-payment and the collection of a check 

returned for non-payment 40 The co-ordinators of this project described the cases to 

these law firms in great detail. They asked these law firms for a complete write-up of 

the legal procedures necessary to dispute these cases in court. 

In assessing the duration for enforcing the two types of disputes mentioned 

above, the study found that it took 366 days to evict a tenant for non-payment of rent 

in Nigeria from the time of the commencement of proceedings to date of 

enforcement 41 In Germany and Cote d'Ivoire, it took 331 and 130 days, respectively. 

This compares with USA and the UK, which took 49 and 115 days. The duration for 

collection of a bounced check in Nigeria took 241 days. ' In Germany and Cote 

d'Ivoire, -it took 154 and 150 days, respectively. In comparison to the USA and the 

UK, 'it took 54 and 101 days, respectively to collect payment for a bounced check. 

The above findings show that although the speed of the judicial systems in Nigeria 

and Cote d'Ivoire are nearly the same as that of Germany, they fall far beneath best 

practices in the US and UK. Also, it should be noted that although `duration' is a 

significant determinant of the effectiveness of the judicial system in achieving justice, 

it is not the only determinant. Nor is it the speed in the resolution of dispute that is 

significant but the quality of the resolution of dispute. Other factors such as, honesty 

and fairness are vital in the overall assessment of the judicial system, and Germany 

scores very highly in these. 

38 This project was done with the extensive cooperation of Lex Mundi (the largest international 
association of law firms) member law firms in the 109 countries considered in this research. To assess 
the findings of this research see, Djankov and others (n 27). 
39 This was achieved through the cooperation of and work conducted by Lex Mundi, (the largest 
international association of law firms) member law firms. 
ao These two disputes were selected as they represented typical situations of default on an everyday 
contract in virtually every country. The adjudication of such cases illustrates the enforcement of 
property and contract rights in a given legal environment. Djankov and others (n 27) 6. 
' See Djankov and others (n 27) Table 6. 
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2.2.3 Other Peculiarities of the Nigerian and Ivorian Judicial Systems42 

2.2.3.1 Poor Court Facilities 

Courts in Nigeria can hardly be described as computerised as the attempt at 

introducing electronic systems is still in its maiden stages and yet to be fully 

operational. Hence, a recent IMF assessment of the Nigerian court system emphasised 

the need to introduce computers for storing, retrieving data and writing judgments in 

Nigeria. 43 Court libraries are filled with outdated books and again the IMF assessment 

called for the equipping of court libraries. 4 Courts lack generators to sustain power 

cut outs so that when these occur, cases are adjourned. During extended power cut 

outs, courts have been known not to sit for periods as long as half a week thus 

accentuating the delay in the system. 45 Due to the general state of inadequate court 

facilities in Nigeria the IMF assessment concluded that, `[a]ttention will be given to 

upgrading the infrastructure of the court system. A6 

The same is the case in Cote d'Ivoire, however much more peculiar to Cote 

d'lvoire is the few amounts of courts that existed. 47 As a result, a lot of cases are 

heard in the Abidjan Court. 48 This has had the effect of slowing down the judicial 

process. Only six first-level courts are in operation (often that had been created) and 

26 court sections out of 39.9 

42 Information on the legal system in Cote d'Ivoire in this section was drawn from E Berg P 
Guillaumont J Pegatienan and J Arnprou `Aid and Reform in the Cote d'Ivoire' in D Devaranjan R 
Dollar and T Holmgren Aid and Reform in Africa: Lessons from Ten Case Studies (World Bank, 
Washington 2001) 363 - 468 <http: //www- 
wds. worldbank. org//servlet/WDSContentServerfWDSP[IB/2001/05/11/000094946 010426063406631R 
endered/PDF/multi0page. pdf> (30 March 2004). 
43 IMF Country Report Nigeria: Poverty Reduction Strategy Paper- National Economic 
Empowerment and Development Strategy Report No 05/433 (IMF Washington D. C. December 2005) 
98 <http: //www. imf. org/external/pubs/ft/scr/2005/crO5433. pdf> (22 December 2005). 
44 Ibid. 
as G Ali `The Panacea of Delays in Judicial Proceedings' in K Saliu and others Reflections on 
Contemporary Issues in the Nigerian Legal System (Remedium Chambers Nigeria 2001) 96. 
46 IMF Nigeria Country Report No 05/433 (n 43) 98. 
47 Berg and others (n 42) 420. 
48 Ibid. 
49 Ibid. 
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2.2.3.2 Delay in Judicial Procedure 

This is perhaps the greatest `plague' of the Nigerian judicial system Despite 

the well-known maxim that justice delayed is justice denied, this is an endemic part of 

the Nigerian Judicial System. This is due to a number of reasons, including judges 

coming to court late; too many cases ending in one court, continuous adjournment of 

cases for reasons like power failures and lack of generators etc. 50 

2.2.3.3 Lack of Staff 

A fundamental characteristic of the system in Nigeria is that it has been known 

to lack support staff, who assist in the effectiveness of the administration of justice. 

Clerks, recorders and registers are fundamentally lacking. Where they exist, they are 

not properly trained for the job, thus contributing to the delay in the judicial process. 5' 

The same happens in Cote d'Ivoire. The judiciary is poorly staffed and this has 

been the result of the small amount allocated to the Ministry of Justice in the national 
budget. 52 There are very few judges in the Ivorian judicial system As at 2001 there 

were 253 judges for a population of 14 million. This amount is about 1/20th of 
international standards. 53 Also, the court clerks who are responsible for administering 

the court's activity, are poorly trained. 54 As at 2001, only 47 of the 467 had higher 

ss institution education, the rest were assistants (301) and secretaries (120). 

2.2.3.4 Inadequate Training 

In Nigeria, there is a dearth of competent and well-trained judges to do the job 

and this contributes to the delay in the judicial process. 56 Also, due to inadequate 

allocation of funds / lack of funds to provide for books and computer / internet 

so Ali (n 45) 94 - 109 
si Ibid 104 - 105; Also IMF Nigeria Country Report No 05/433 (n 43) 98. 
52 According to Berg and others (n 42) 420, the amount allocated is less than 2% of the state budget. 
53 Berg and others (n 42) 420. 
54 Ibid. 
ss Ibid. 
56 IMF Nigeria Country Report No 05/433 (n 43) 98. 
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facilities, 57 the judges do not keep abreast of legal developments. As a result, a 

considerable amount of judges are very archaic in their approach to the law. This is 

also the case in Cote d'Ivoire. The administration of justice suffers from the shortage 

of judges, their weak general training and their lack of specialised knowledge (in 

58 financial and accounting matters in particular). This results in poor quality judicial 

decisions, which are not respected or frequently enforced. 

2.2.3.5 Effect of Long Standing Outdated Legal Codes 

Prior to Cote d'Ivoire's membership of OHADA in 1993, business laws dated 

back to the colonial era and had not been revised. These laws which adapted to the 

colonial system created numerous problems, including: low capital requirement for 

incorporations; bad laws regulating liquidation and bankruptcy procedures; providing 

no scope for restructuring; and outdated accounting and financial reporting 

requirements that are inadequate for business analysis. 59 Although laws were passed 

in 1998, harmonising Ivorian laws with OHADA legal codes, the benefits of this 

harmonisation is still yet to be seen. 6° It is hoped that the other negative qualities of 

the judicial system would not stifle the operation of these new business codes in Cote 

d'Ivoire. 

2.2.4 Does Nigeria Possess Effective Legal and Judicial Institutions for 

Upholding the Rule of Law? 

A fundamental determinant of the existence of the rule of law, (defined in this 

work as the existence of accountability of government and the protection of contract, 

property and human rights)61 is an effective judicial system From the above 

57 Ibid. 
58 Berg and others (n 42) 421. 
59 Ibid 420. 
60 It is stated that despite the adoption of the OHADA Treaty which contains simplified procedure for 
the for business transactions, there are still drawbacks in the domestic enforcement of OHADA codes. 
For example, the recovery of bad bank loans is still a problematic matter. For more on this see, IMF 
Country Report Cote d'Ivoire: Statistical Appendix Report No 00/107 (IMF Washington D. C. August 
2000) 39 <http: //www. imf. org/external/pubs/ft/ser/2000/cr00107. pdf> (14 June 2003). 
61 The rule of law defined in this work as the existence of accountable government and the effective 
enforcement of contractual, property and human rights. 

115 



assessment, it is questionable whether the Nigerian legal and judicial system is able to 

uphold the rule of law as defined in this work. 62 The effect of these failures on the 

integration efforts is assessed below. 

3 Requirement II: Domestic Legal Systems Must Grant Supremacy to Treaty 

Provisions and Other Provisions of the Economic Integration Arrangement 

Chapter Two revealed that part of the challenges of economic integration 

efforts involving ECOWAS states has been due to the failure to accord a superior 

status to regional provisions in Member States. This factor plays a significant role in 

enhancing the respect for and implementation of the regional economic provision 

within Member States. 

This section assesses the legal effect granted to ECOWAS provisions in 

Nigeria. It provides a comparative assessment with the status accorded to the EU and 

WAEbIU provisions in Germany and Cote d'Ivoire, respectively, and considers the 

effect of this on the regional integration arrangements. It starts by assessing the 

impact the type of legal system in place in a Member State has upon an economic 

arrangement. Monist and dualist legal systems are considered and the system which 

best preserves the implementation of the economic integration arrangements is 

assessed. Recommendations as to what can work best for the success of economic 

integration are made based on a comparative study of the situation in Germany and 

Cote d'Ivoire (monist legal systems) and Nigeria (dualist legal system). 

3.1 Requirements for the Transfer of Supremacy in Monist Legal Systems 

In states that embrace a monist approach to international law, domestic laws and 

constitutions are subject to international law. Such states would naturally grant the 

62 There has, however, been a new initiative to introduce reform of the judicial system as a part of a 
new home grown economic development strategy in Nigeria. This initiative is to be implemented 
through the National Economic Empowerment Strategy (NEEDS). However, the implementation of 
this is still underway. For more on this see National Economic Empowerment and Development 
Strategy (NEEDS) Report (The NEEDS Secretariat National Planning Commission Federal Secretariat 
Abuja Nigeria March 2004) 54 - 58 <http: //www. nigeria. gov. nR/eGovernment[Needs. PDF> (9 August 
2004). 
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regional economic integration treaty supremacy over the national constitution and 

laws. Where such a state is a member of a regional economic integration arrangement, 

which prescribes that the Treaty establishing the arrangement has "supreme status" in 

national law, laws at both regional and domestic levels must be in accordance with the 

supremacy granted to the regional economic integration treaty. This makes the monist 

legal system, most conducive for a regional integration arrangement. 63 An example 

would be the case of the EU and Germany, where both the EU provisions and German 

constitutional provisions provide that supremacy is granted to international law over 

national law. As I have mentioned above, the pronouncement of the supremacy of EU 

law has been provided for in the proposed EU Constitution. M Prior to this time, the 

doctrine of supremacy was developed by the European Court of Justice based on 

primary and secondary EU provisions granting varying degrees of binding effect of 

various types of EU provisions on Member States 65 

3.1.1 Assessment of the Case of Germany within the EU 

The German Constitution contains provisions that enable the Federation to 

transfer sovereign powers to international organisations and intergovernmental 

institutions. Article 25 of the Basic Law states that 

... the general rules of public international law shall be an integral part of 
federal law. They shall take precedence over the laws and shall directly 
create rights and duties for the inhabitants of the federal territory. 66 

This provision clearly enshrined the monist concept within the German legal 

system It therefore gave European Union law supremacy over national law, as its 

provisions did not need to be passed by the national legislature before being 

recognised by all institutions of government and at all level of government. It is 

imagined that a Member State with these characteristics would find it easier to 

comply with regional economic integration provisions or take such provisions hook, 

line and sinker. However, this is not the case in of Cote d'Ivoire. 

63 Bermann and others (n 2) 216. 
64 The proposed EU Constitution art I-6. Seen 6. 
65 SeeCh2s 3.1.3.1.2. for more on this. 
66 Basic Law for the Federal Republic of Germany [on the International Law and Federal Law] (The 
German Constitution) art 25 <http: //www. iuscomp. orI/gla/statutes/GG. htm#109> (26 July 2005). 
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In the case of Germany, the transfer of supremacy to the EC Treaty is 

contingent on the continued commitment of the European Communities to the rule of 

law, democracy and the protection of fundamental rights of citizens to a degree 

comparable to that provided in the German Constitution. 67 In a case68 relating to the 

primacy of Community law over national law, the majority decision in the Federal 

Constitutional Court held that the court could not rule on the validity or invalidity of 
Community law. What it could do, instead, was to come to the conclusion that the 

authorities or courts of the Federal Republic of Germany cannot apply such a rule in 

so far as it conflicts with a rule of the Constitution relating to fundamental rights. 

The dissenting opinion in the case was however opposed to this view. It stated 

that the German Constitutional Court had no jurisdiction to examine the rules of 
Community law against the criteria of the Constitution, in particular in relation to its 

fundamental rights provisions. They were of the view that the Constitutional Court's 

claim of this power is an inadmissible trespass on the jurisdiction reserved to the 
European Court. 

In another case69 decided 12 years after with similar facts, the German 

Constitutional Court unanimously held that it will no longer exercise its jurisdiction to 
decide on the applicability of secondary Community legislation. The Constitutional 

Court stated that this would be its stance where such secondary Community 

legislation is cited as the legal basis for any acts of German Courts or authorities 

within the sovereign jurisdiction of the Federal Republic of Germany. It further held 

that it would no longer review such legislation by the standard of the fundamental 

rights contained in the Constitution. 

67 Revised Basic Law art 23, cited in M Schmidt Political Institutions in the Federal Republic of Germany (Oxford University Press 2003) 17. 
68 Case 2 BvL 52/71,37 BverfGE 271 Internationale Handelsgesellschaft mbH V Einfuhr-und 
Vorratsstelle Fur Getreide und Futtermittel (Solange I) [1974] 2 CMLR 540 cited in Bermann and 
others (n 2) 216. 
69 Case 2 BvL 197/83 and 73 BverfGE 339 R Application of Wunsche Handelsgesellschaft (Solange II) 
[1987] 3 CMLR 225 cited in Bermann and others (n 2) 222. 
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The arguments in these cases reveal the supreme status accorded to EC 

provisions within Germany. It also reveals the awareness of the authorities and 

institutions of government of this superior status of law. 70 

3.1.2 Assessment of the Case of Cote d'Ivoire 

The Constitution specifically provides that all the legislation in effect in Ivory 

Coast prior to independence shall continue to be in force until amended or repealed, 

except insofar as it is contrary to the Constitution. 71 

The 1960 Constitution of Cote d'Ivoire as amended, 72 pronounces that Cote 

d'Ivoire embraces a monist approach to international law. This provision states that 

treaties and international agreements constitute an additional source of law. The 

Constitution states that if a treaty or an agreement has been properly ratified and is 

being observed by other contracting parties, it has an "authority superior to that of the 

laws. s73 Normally, the President negotiates- and ratifies international treaties and 

agreements; however, peace treaties, agreements relating to international 

organisations, or agreements which modify the internal laws of the state must be 

ratified by a law of the National Assembly. 74 If, in the opinion of the Supreme Court, 

70 This case however, contrasts with the decision in the recent case of Brunner v European Union 
Treaty [1994] 1 C. M. L. R 57 1994, where a constitutional claimant was brought with respect to 
Germany's ratification of the Maastricht Treaty on the European Union (by means of the Act of 21 
December 1992 amending the Constitution and the Act of 28 December 1992 on the Treaty of 7 
February 1992 on European Union). It involved the acceptance of the transition to Stage 3 of the 
Economic and Monetary union and the acceptance to the move to this phase by Member States was 
irrevocable, except for the states that had opted out of participating in the European Economic and 
Monetary Union. The German Parliament when it was ratifying the Treaty on the European Union had 
stated that they would scrutinise the fulfilment of the preconditions to stage three of the EMU (See The 
resolution on Economic and Monetary Union adopted by the Bundestag on 2 December 1992, 
BTDrucks (Bundestag printed matters) 12/3906, Sten. Ber. [shorthand reports] 12/126, p. 10879 ff. ). 
This statement, according to Smith, also revealed that the German government votes in the European 
Council would be subject to an advanced debate and in the German houses of parliament in Berlin and 
Bonn. Although the Treaty provisions prohibited parliaments and governments of the Member States 
from preventing the transition to phase three of the Economic and Monetary Union, the 
Bundesverfassungsgericht, German Constitutional Court decided otherwise. It decided that the 
transition to the final stage of the EMU was not an automatic process but a process that would involve 
the influence of the German Government and Parliament. (For more on this see R Smith The European 
Central Bank Institutional Aspects (Kluwer Law International, The Hague 1997) 134. 
71 Law no 60-356 of 3 November 1960 (The Constitution of Cote d'Ivoire as amended) art 54-56. 
72 Ibid. 
73 Ibid art 56. 
74 Ibid art 54. 
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a treaty violates the Constitution, it may not be ratified until the Constitution has been 

75 amended. 

For the purposes of determining the status of the WAEMU Treaty in Cote 

d'Ivoire, it is worth noting that the WAEMU Treaty derived from the WAMU Treaty, 

1962, which was a treaty declaring the continuation of the colonial monetary 

arrangement after independence. The WAMU Treaty as such, could be treated as 

`legislation or an arrangement] in effect in Cote d'Ivoire prior to independence. This 

Treaty, therefore, still had the force of law in Cote d'Ivoire by virtue of the provision 

in the constitution that states that all the legislation in effect in Cote d'Ivoire prior to 

independence shall continue in force, until amended or repealed. The amendment 

made to it by the incorporation of an economic union in 1994 made no difference to 

the status of the WAEMU Treaty, as the same constitution stated, that properly 

ratified treaties had an "authority superior to that of the laws. s76 Also, Article 2 

clearly retained all the provisions of the WAMU Treaty by stating that the WAMU 

Treaty shall be supplemented with the WAEMU Treaty. 77. Also, Article 6 of the 

WAEMU Treaty states that the WAEMU provisions shall be applied in Member 

States regardless of contrary national legislation in force prior to the treaty or in the 
future. 

The provisions of the WAEMU Treaty thus have a supreme status in Cote 

d'Ivoire. The issue is the implementation and the enforcement of the provisions of the 

treaty in Cote d'Ivoire. As assessed in section 2.2.2 and 2.2.3, the Ivorian legal and 
judicial system is faced with a lot of drawbacks. These drawbacks make it difficult for 

the judiciary to properly enforce domestic laws and transactions. It is thus, not 

surprising that the judiciary has been unable to enforce the superior status of 
WAEMU provisions over national law as the German courts do. Such enforcement in 

Cote d'Ivoire would require a greater degree of understanding of not just only 
international law but the mechanism of the WAEMU arrangement in itself. This is 

's Ibid art 55. 
76 Ibid art 56. 
77 West African Economic and Monetary Union Treaty (Adopted 10 October 1994) (WAEMU Treaty) 
art 2 states that the WAMU Treaty shall be supplemented with the WAEMU Treaty. WAEMU Treaty 
art 6 also states that the instruments drawn for the purpose of achieving the objectives of this treaty 
shall be applied in Member States regardless of contrary national legislation in force previously or in 
the future. 
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particularly the case if legal concepts such as the direct effect of community rights, as 

developed in EU law, are to be applied by WAEMU. This may seem an issue that is 

to be left for the distant future. However, these issues are worth discussing now, if the 

WAEMU Member States envisage the achievements of the EU, as the transplantation 

of the EU framework by them so readily insinuates. 78 

In the assessment of the cases of Germany and Cote d'Ivoire as Member 

States of an economic integration arrangement, although both the regional79 and 

domestic legal framework provided for the supremacy of the regional economic 

integration provision, the outcomes were different. In the case of Cote d'Ivoire, the 

domestic enforcement machinery has been too weak to enforce the superiority of the 

economic regional integration provisions. 

3.2 Requirements for the Transfer of Supremacy in Dualist Legal Systems 

3.2.1 Assessment of the Case of Nigerian within ECOWAS-WAMZ and the 

German Comparison 

The concept of dualism embraces the idea that international law must be 

passed in domestic law before it can have effect within the domestic jurisdiction. 80 In 

the case of an economic regional integration treaty, such a treaty and its secondary 

legal instruments would have to be passed by the domestic legislature of Member 

States before the provisions can have effect. In such a situation, Member States of the 

regional economic integration arrangement would have to ensure that national 

provisions are passed granting the regional treaty supremacy as they had agreed in the 

7' The Treaty establishing the West African Economic and Monetary Union 1994 has a very similar 
framework as the Treaty on the European Union. The only difference is that it is written within the 
context of francophone West African states. 
79 The WAEMU Treaty states in its preamble that there is a need to enhance the monetary union 
through new transfers of sovereignty and authority to the WAEMU. One of the ways the sovereignty of 
WAEMU was to be achieved was by according its provisions primacy in Member States. WAEMU 
Treaty art 43, which is an exact mirror of EC treaty art 249, outlines the status of the different types of 
WAEMU provisions in Member States. These provisions include, Treaty supplementary instruments 
passed by the Conference of Heads of Government, regulations, directives and decisions (WAEMU 
Treaty 1994 art 42). As is the case in the EU, regulations are directly applicable in Member States 
Directives are binding on Member States in respect of results to be achieved; decisions are binding to 
those states to whom they are addressed and recommendations and opinions are not binding (EC Treaty 
art 249, the proposed EU Constitution art I- 33). These provisions, however, did not exist in the 
WAMU treaty. 
8° Bermann and others (n 2) 205. 
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Treaty establishing the arrangement. Unlike the case in the monist states, national 

provisions would have to be brought in line with regional treaty provisions. This 

means that constitutional provisions would have to be introduced to grant the regional 

arrangement supremacy over national law. In comparison to the monist states of 

Germany and Cote d'Ivoire within a regional economic integration arrangement, the 

Nigerian case presented a different case. 

3.2.2 The Status of International Law in Nigeria between 1960 -1979 

During the colonial era in Nigeria, the Imperial government administered the 

foreign affairs of its colonies. However, after independence, Nigeria, under the 1960 

Independence Constitution, agreed to take on all rights and obligations arising from 

international agreements conducted by the United Kingdomgl In this same 

constitution, Parliament was empowered to make laws for the purpose of 

implementing international agreements entered into by Nigeria. 82 The constitution that 

followed, the 1963 Constitution, had no specific provision granting the Federal 

Government the power to conclude treaties. It is argued that the reason for this was 

that it went without saying that the power to conclude treaties rested with the Federal 

Government. It was not until the 1979 Constitution that the Federal Government was 

vested with the power to conduct all the foreign affairs and relations of the state. 83 

Section 12 further states: 

No treaty between the Federation and any other country shall have the 
force of law except to the extent to which any such treaty has been 
enacted into law by the National Assembly.... 84 

81 The 1960 Independence Constitution (1961) 384 United Nations Treaty Series 207-210, cited in C 
Okeke The theory and practice of international law in Nigeria (Fourth Dimension Enugu Nigeria 
1986) 10, The Federal Republic of Nigeria declared `All obligations and responsibilities of the 
Government of the United Kingdom which arise from any valid international instruments shall 
henceforth in so far as such instruments may be held to have application to Nigeria, be assumed by the 
Government of the Federation... that rights and benefits henceforth enjoyed by the Government of the 
United Kingdom in virtue of the application of any such international instrument to Nigeria shall 
henceforth be enjoyed by the Government of the Federation of Nigeria. 
82 The Constitution of the Federal Republic of Nigeria 1960 s 69. 
83 The Constitution of the Federal Republic of Nigeria 1979 Second Schedule Part One. 
84 The Constitution of the Federal Republic of Nigeria 1979 s 12. 
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This provision, similar to Article 25 of the Basic Law of Germany, 85 was a clear 

pronouncement of Nigeria's dualist approach to international law. This Constitutional 

provision, however had no retroactive effect and therefore excluded treaties that came 

into force before the Constitution. 86 In other words, it excluded all Pre-1979 Treaty 

arrangements. This meant that treaties concluded prior to the 1979 Constitution had 

automatic effect while those concluded after 1979, were to be passed by the 

legislature before they could have legal effect. 

3.2.3 The Absence of the Transfer of Supremacy under Regional and Domestic 

Law: ECOWAS 1975 and the 1979 Nigerian Constitution 

The ECOWAS Treaty, which is the most significant treaty that I refer to in my 

research, was concluded in 1975, before the Nigerian Constitution of 1979 came into 

force. It could thus, be argued that it was not affected by this new constitutional 

provision. The big question is therefore, whether treaties concluded prior to the 1979 

constitution had direct applicability in the Nigerian legal system In practice, this did 

not appear to be the case of ECOWAS for two reasons. First, Article 3 of the 1975 

Treaty made it clear that one of the things Member States were required to do in 

ensuring compliance with the provisions was to enact such legislation that will give 

effect to treaty provision within a state. This showed that direct applicability was not 

the legislative intention even at the regional level. 

Article 3 of the ECOWAS 1975 Treaty read: 

Member States should make every effort to plan and direct their policies 
with a view to creating favourable conditions for the achievement of the 
aims of the community; in particular, each state shall take all steps to 
secure the enactment of such legislation as is necessary to give effect to 
the Treaty. 87 

85 Which was a clears pronouncement of monism when Basic Law for the Federal Republic of 
Germany (The German Constitution) art 25 <http: //www. iuscomp. org/gla/statutes/GG. htm#109> (26 
July 2005) stated, "The general rules of international law shall be an integral part of federal law. They 
shall take precedence over the laws and directly create rights and duties for the inhabitants of the 
federal territory. " 
96 The Constitution of the Federal Republic of Nigeria 1979 s 276. 
87 ECOWAS Treaty 1975 art 3. 
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The issue, therefore, was to what extent Nigeria had accepted a limitation of its 

right to regulate its own affairs. The answer to this question is best considered by 

assessing the Nigerian approach toward the fulfilment of the common market goal of 

the free movement of persons. Between 1979 and 1980, records from the Nigerian 

Immigration Department showed an increased level of ECOWAS Community citizens 

immigrating to Nigeria in search for a better life. 88 This placed a great burden on 

Nigeria, a country that was already struggling to contain the economic crises that hit 

most countries in sub-Saharan Africa in the 80's. As a result, Nigeria placed stringent 

policies in place, which had the effect of restricting the free movement of ECOWAS 

citizens to Nigeria. These policies included rigorous checks at the Nigerian ports, 

closure of borders etc. Also, during this period `aliens' were forced to leave the 

country. The great majority of these `aliens' were citizens of other Member States of 

ECOWAS who were meant to enjoy the privileges of the free movement of persons 

under the ECOWAS 1975 Treaty. This state of affairs, led Okeke to state that Nigeria 

had a lot to do in terms of getting its immigration laws to comply with ECOWAS 

provisions. s9 

Suffice to say, also that under the Protocol which was to give effect to the free 

movement of persons, Member States had the power to restrict the application of the 

free movement of person provisions with respect to certain ECOWAS citizens. This 

Protocol states: 

... 
Member States reserved the right to refuse admission into their territory 

of any community citizen who comes within the category of inadmissible 
immigrants under its laws. 90 

Although this provision contained a proviso that the arbitrary exercise of a state 

power in this respect was subject to challenge by the ECOWAS Tribunal, it is clear 

88 Between 1979 and 1980 the number of immigrants into Nigeria from Ghana increased from 38,229 
to 80,593. During the same period the number of immigrants to Nigeria from Togo increased from 
4,845 to 25,970. From Benin to Nigeria the number increased from 11,255 to 49,814. From Niger to 
Nigeria, the number increased from 1,334 to 17,473. Source: Statistic Section, Immigration 
Department, Lagos as cited Okeke (n 81) 101. 
89 Okeke (n 81) 101. 

ECOWAS Protocol Relating to Free Movement of Persons Residence and Establishment art 4 
Official Journal Vol 1 (ECOWAS Lagos May 1979) June 1979. 
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that the free movement of persons was to apply only to the extent to which national 

law allowed its operation. 

This general state of affairs thus revealed that it was common understanding at 

both national and regional levels91 that national law had to give effect to this 

international arrangement before it had the force of law. Under such a circumstance 

the Treaty arrangement like the 1975 ECOWAS Treaty can best be described as 

having no binding effect on states. Under such an arrangement, Nigeria would not be 

able to undertake the obligations of ECOWAS membership, which in the long term 

include an economic and monetary union. 

3.2.4 The Transfer of Supremacy under Regional Law but not Under Domestic 

Law: ECOWAS 1993 Treaty and the 1979 and 1999 Nigerian 

Constitutions 

While the 1975 Treaty was silent on the direct applicability of ECOWAS 

provisions and the supremacy of ECOWAS provisions over national law, the revised 

ECOWAS Treaty provides for the direct applicability of ECOWAS provisions. The 

1993 Treaty clearly states that the Decisions of the Authority shall be binding upon 

the Member States and the institutions of the Community. 92 This gave the regional 

provision a supreme status over national law at the regional level. However, during 

the period of the revision of the ECOWAS Treaty, the status of international treaties 

in Nigerian law was still that they only had effect if they had been passed as law in the 

land. 93 

91 ECOWAS Treaty art 3 made it clear that one of the things Member States were required to do in 
ensuring compliance with the provisions was to enact such legislations that will give effect to treaty 
provision within a state. This thus showed that direct applicability was not the intention even at the 
regional level. It is interesting to note as assessed in Chapter Two that the 1975 ECOWAS Treaty 
provisions were not binding on states but on institutions of ECOWAS. 
2 ECOWAS Treaty 1992 art 9(4). 

93 Although the Military was in power during this period, the 1979 constitution was still the 
constitution in place. However, it was operational only to the extent determined by the Military regime 
in power. No law had however, been passed to give ECOWAS provisions direct applicability in 
Nigeria 
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The 1999 Constitution also maintained the status quo of the 1979 Constitution. 

Section 12 states clearly that no treaty between Nigeria and any other state will have 

the force of law until the National Assembly enacts it. It is worth noting that even 

under the supposed civilian regime of Obasanjo, whose foreign policies favour a more 

closely integrated West Africa, ECOWAS primary and secondary legislation are still 

not complied with The reason for this is that, although ECOWAS provisions are now 

binding upon the states, they are not accorded any superior legal status within the 

country by virtue of section 12. They will first need to be passed by the legislature, 

the National Assembly, before they can have the force of law. 94 Under this 

arrangement, Nigeria would not be able to undertake the obligations of ECOWAS 

membership which, in the long term, include an economic and monetary union. 

Countries that adopt the monist approach to international law have the best 

arrangement for membership to a regional integration arrangement 95 However, the 

approach adopted by the UK, as a dualist state within the European integration 

arrangement, can be adopted by Nigeria to ensure that it fulfils its ECOWAS 

obligations. This is examined in the'next section. 

3.3 A Viable Arrangement for Dualist States within an Economic Integration 

Arrangement: The Case of the UK 

The UK maintains a dualist approach to international law. Although it does 

not have a written constitution, the Acts of Parliament or Statute are the highest form 

of law in the land. This is enshrined in the doctrine of parliamentary sovereignty, 

which states that laws passed by parliament are the highest laws in the land and can 

only be repealed by future Acts of Parliament. International law is therefore subject to 

the domestic law of the land. 

However, after the UK accession to the EEC in January 1972, the European 

Economic Communities Act of the UK was passed. This law gave supreme legal 

94 1999 Constitution of the Federal Republic of Nigeria s 12. 
95 Bermann and others (n 2) 205. 
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effect to all existing EC provisions. 96 It further provided that EC provisions would 

have retrospective effect by stating that all UK laws already passed and to be passed 

would be applied in conformity with EC provisions. 97 The beauty of the European 

Economic Communities Act is that it was a single statute that was to give supremacy 

to all the provisions of the EC, both past, present and future. This avoided the constant 

need to pass a law every time a new policy was implemented as law at the European 

regional level. 

These provisions gave automatic supremacy to EC law and ensured that the 

recognition of EC law was not only at regional level but also at national level. It also 

gave the courts the ability to enforce EC provisions domestically. So while the UK 

maintained its dualist approach to international law, it was and is still able to preserve 

the supremacy of EC law in its domestic jurisdiction. As such, it can comply with its 

EC obligations. Nigeria can adopt this approach by maintaining its dualist approach to 

international law, however, creating an exception for the supremacy of ECOWAS 

provision over national law as the UK has done with respect to its membership to the 

EC. 

The adoption and success of this arrangement in Nigeria would necessarily 

require a well-functioning domestic judiciary. The judiciary would have to be well 

trained on the legal system of the regional arrangement. As the framework of the EU 

has been widely adopted in the 1993 ECOWAS Treaty, the domestic judiciary would 

need to be able to apply concepts that ensure the supremacy of the regional treaty and 

its provisions, as is done in the EU. Again, as assessed in the case of Cote d'Ivoire, 

this may necessarily involve in-depth training in concepts such as direct effect of 

96 European Communities Act s 2(1), states that `All such rights, powers, liabilities, obligations and 
restrictions from time to time created or arising by or under the Treaties, and all such remedies and 
procedures from time to time provided for by or under the Treaties, as in accordance with the Treaties 
are without further enactment to be given legal effect or used in the United Kingdom shall be 
recognised and available in law, and be enforced, allowed and followed accordingly, and the 
expression "enforceable Community right" and similar expressions shall be read as referring to one to 
which this subsection applies. ' 
9' European Communities Act s 2(4), states that `The provision that may be made under subsection (2) 
above includes, subject to Schedule 2 to this Act, any such provision (of any such extent) as might be 
made by Act of Parliament, and any enactment passed or to be passed, other than one contained in this 
Part of this Act, shall be construed and have effect subject to the foregoing provisions of this section; 
but, except as may be provided by any Act passed after this Act, Schedule 2 shall have effect in 
connection with the powers conferred by this and the following sections of this Act to make Orders in 
Council and regulations. ' 
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rights, or concepts that may have the effect of transferring rights that can be 

enforceable within Member States. As discussed in sections 2.2.3 and 2.2.4, the 

Nigerian legal and judicial system has experienced major drawbacks in the 

administration of justice and the enforcement of transactions. As a result, it is not 

expected that the judiciary, which is grappling with the enforcement of basic contract 

and property rights, would be able to guarantee the protection of the supremacy of the 

regional integration arrangement through the enforcement, within Member States, of 

the rights arising from the arrangement. 

It was for similar reasons that the role of domestic judiciaries was considered a 

vital aspect of the enlargement of Europe to take on the Central and Eastern European 

States (CEES). This was outlined in the opinions of the European Commission on 

their assessment of the progress of these states in meeting the accession criteria. The 

role of judiciaries in the CEES was particularly significant due to their characteristics, 

which are similar to those of ECOWAS Member States. The transformation of their 

judiciaries was not envisaged to be a simple task. This was so as the judiciary of a 

large majority of CEES continued to cause significant problems particularly since 

accession to the EU implied the application of EC law by national courts. As such, 

familiarising these judges in the new Member States with fundamental notions of EC 

Law such as `primacy' and `direct effect' was a challenging task and this explains 

why substantial training programs in EU law for judges in candidate countries were 

organised. 98 

3.4 Effect of Political Instability in Nigeria on a Possible Grant of Supremacy 

to Regional Economic Integration Provisions 

The effect of political instability is also worthy of mention in the fragile 

political environment that has characterised Nigeria's constitutional history. In the 

past the experience has been that when national law gives effect to international 

98 See M Maresceau and E Lannon The EU's Enlargement and Mediterranean Strategies: A 
Comparative Analysis (Palgrave Basingstoke 2001) 16. It is the importance of this role of the judiciary 
that made the EU place emphases on new accession States to concentrate on the Judicial Reform and 
education of judiciaries and legal systems. Also see the PHARE Programme 
<http: //europa. eu. int/comm/enlar eg mentfpas/phare/index. htm> (10 May 2004). Also see support for 
accession preparations for details of Phare's role in support of the candidate countries' preparations for 
accession. 
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treaties, constitutional developments have been obstructive to the fulfilment of such 

treaties. In the eventuality that supremacy is accorded to the regional integration 

Treaty in the Nigerian constitution, Nigeria's failure to recognise such supremacy 

would be higher during military governance. The power of the military government to 

suspend certain provisions of the constitution exposes the constitution, as well as 

national laws giving effect to treaty agreements, to interruptions. 99 As stated above, it 

was through these powers that the Military government was able to bring about the 

expulsion order, which went contrary to the 1975 ECOWAS Treaty provisions on the 

free movement of persons. 100 As the political situation at the moment is still fragile, 101 

this factor must be borne in mind in the expectations of the future success of the 

regional integration arrangement. 

The current situation in Cote d'Ivoire, is a classic illustration of the effect of 

political instability on the supremacy of economic integration provisions. Although 

internationally ratified treaties, such as the WAEMU treaty, take pre-eminence over 

national law in Cote d'Ivoire102 (and also the WAEMU treäty itself stipulates the 

supremacy of the WAEMU framework), 103 the ongoing political crisis has interfered 

with the ability of the state to comply with the fiscal rules of the WAEMU. 

4 Requirement III: The Recognition of Economic Integration Provisions by All 

Institutions of Government -A Comparison between Member States of 
ECOWAS and the EU 

The recognition of the supremacy of community provisions by Member State 

institutions of government is significant for the implementation of regional 

provisions. Supremacy of EU law was, however, not stipulated in any EU provision 

until the yet-to-be-ratified EU Constitution signed in Brussels in October 2004.104 

99 The case where Abacha asked for all borders to be closed after the overthrow of Shagari civilian 
government. This would have obviously affected the regional integration arrangement as has now been 
seen in the case of the constitutional breakdown in Cote d'Ivoire. 
100 See Ch 2. 
'°' With the heavily contested election in 2003 and threats of a military coup surrounding it. 102 WAEMU Treaty art 6. 
1°3 WAEMU Treaty Preamble. 
104 The proposed EU Constitution art I-6. Also seen 6. 
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Supremacy as a concept was developed by the European Court of Justice (ECJ). The 

significance of the judiciary's recognition of the supremacy of law has been 

considered in Chapter Two-105 The recognition of the supremacy of the economic 

integration arrangement by the legislative and the executive arms of Member State 

government is also of great significance for achieving the integration goals. This has 

led Bermann to state, with regard to the EU, that `... the supremacy principle is 

addressed not only to national courts, but also to the legislative and executive arms of 
'106 the Member States... 

The belief within the EU that the recognition of supremacy of EU law by all 

the institutions of Member State government is significant to the attainment of the 

goals of the EC is clearly illustrated in the reasoning of the ECJ in the popular case of 
Factortame. There the ECJ ruled that any provision of national law and any 
legislative, administrative or judicial practice which might prevent the national courts 

to apply EU law, must be set aside. 107 Again, suffice to mention that if the EU 

Constitution is ratified by all Member States, the ECJ would be expected to enforce 

the supremacy of EU law on the basis of Article 1-6 of the constitution, which grants 
EU law supremacy. 

4.1 Impact of Recognition of Supremacy by Executive Arm of Government 

The significance of the recognition of supremacy by Member State executive 

arm of government in the EU framework clearly has contributed to the attainment of 
EU goals. Berman states: 

Despite the range and importance of Commission decision-making, much 
of the primary enforcement of Community law remains in the hands of 
Member State officials. Community rules on agriculture, customs, tariffs, 
tax, and cross-border inspections and formalities, for example, are 
virtually all entrusted to the same national bureaucracies that otherwise 
execute these bodies of law. 108 

105 See Ch 2s3.1.3.1.2. 
106 Bermann and others (n 2) 198. 
107 Case C-213/89 Rv Secretary of State for Transport ex parte Factortame Ltd [1990] ECR 1-2433 
cited in Bermann and others (n 2) 198-199. 
108 Bermann and others (n 2) 277 - 278. 
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This situation, however, is not the case in the ECOWAS integration 

arrangement. As assessed in chapter two, rather than enhance the goals of economic 

integration, the executive arm of government failed to remove administrative 

restrictions hindering the compliance with economic integration. In some cases, 

notably with regard to the compliance with the free movement of persons objective, 

rather than executing the aims of ECOWAS, the executive arms of government 

hindered it. These administrative failures within Member States constitute a major 

hindrance to the achievement of goals, such as the free movement of persons and 

goods and the long-terms goals of the integration arrangement. 

4.2 Impact of the Recognition of Supremacy of the Regional Arrangement by 

the Legislative Arm of Government 

The recognition of supremacy by the legislative arm of government ensures that 

the scope of the transfer of legislative sovereignty is properly outlined in national 

law. 109 This would make certain that future legislation takes account of the supremacy 

of the regional arrangement. It would also require that national membership and the 

rights and duties associated with membership, are clearly defined in the integration 

treaty. "" This has been the case in the context of the EU at both regional and 

domestic levels. However, in the case of ECOWAS, although Community law had 

been granted primacy in the 1993-revised treaty, there is no recognition in Nigerian 

national law of the transfer of such sovereignty, as section 3.2.4 reveals. The result of 

this is that neither the executive nor judiciary would have any legal basis to 

implement and enforce Community law above national provisions. 

109 As seen in the UK's parliaments European Communities Act 1972 s 2(4). This point was put 
forward in Cases 2 BVr 2134/92 & 2159/92 Manfred Brunner and others v The European Union Treaty 
[1994] 1 CMLR 57,60 where the German Constitutional Court stated the importance for the national 
legislature to have sufficient clarity as to the degree to which it had assented to the transfer of the 
exercise of legislative sovereignty. As seen in the UK's parliaments European Communities Act 1972 s 
2(4). 
110 Cases 2 BVr 2134/92 & 2159/92 Manfred Brunner and others v The European Uniara Treaty [1994] 
1 CMLR 57,60 where the German Constitutional Court stated the importance for the national 
legislature to have sufficient clarity as to the degree to which it had assented to the transfer of the 
exercise of legislative sovereignty. 
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5 Requirement IV: Recognition of the Supremacy of Economic Integration 

Provisions at all Levels of Government - The Nigerian Case and the 

Comparison with German and Ivorian Cases 

Recognition of the primacy of the economic integration provisions at all levels 

of government means that the supremacy of economic integration provision be 

recognised at the federal, state and local government, in a federal system of 

government and by the national and regional governments in a unitary system of 

government. Bermann again buttressed this point by stating that, 

... the primacy of Community law in the national courts does not depend 

on whether a State's legislative or executive branches, or local 

governments, have taken steps necessary to bring domestic law in line 

with it. l l' 

He in effect meant that the primacy of EU law applied at all levels of 

government and to all institutions of government in a state regardless of whether 

national law and institutions accorded such status to it. Article I-6 of the proposed 

EU Constitution clarifies the position by providing unequivocally that EU law is 

supreme over national law. This provision would thus be the legal basis for the 

recognition of supremacy at all levels of government once the EU Constitution has 

been ratified by all states. 

Recognition of supremacy at all levels of government is particularly pertinent 

in the allocation of funds among three tier governments in federal systems of Member 

States participating in an economic and monetary union. The manner in which state 

resources are spent needs to be brought in line with the economic integration goals of 

the monetary union. 

At the federal / central government level, strict observance of budgetary 

rules'12 has to be observed by all government ministries. This necessitates the 

existence of proper institutional arrangement for accountability and transparency in 

111 A. Bermann and others (n 2) 200. 
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the manner in which public funds are spent. This ensures that overall government 

spending is in line with the fiscal rules (including fiscal deficit limits) of the monetary 

union arrangement. At the State and local government levels, spending would also 

have to be in keeping with the regional fiscal goal. Where state and local governments 

have not quite grasped the concept of an economic and monetary union, which defers 

to a supranational system, they are not likely to bring their fiscal affair in line with the 

overall national regime which should aim to comply with the set regional standard. 

Frivolous spending at central, state and local levels will inhibit Member States' ability 

to comply with the fiscal deficit limit set for Member States. 

In Germany, for example, strict budgetary institutions exist in order to ensure 

that proper accountability for the expenditure of public funds exists at all levels of 

government. This ensures that public spending is in keeping with the fiscal rule of the 

monetary union. As such, restrictions are placed on central, state and local 

government spending and borrowing. States and local governments are responsible 

for ensuring that they abide by these provisions in line with: the federal government 

planned budget so that the federal government may be compliant with the fiscal 

rule. 113 Such is hardly the case in Nigeria, where poor budgetary systems exist at 

central government level and where no limits are placed on state and local 

government spending. 114 Spending at all the levels of government occurs in disregard 

of the need to comply with the fiscal rules of the regional monetary integration 

arrangement plan. This is largely borne out of ineffective accountability and 

transparency regimes in the budgetary system 

112 EC Treaty art 98 - 104 (The proposed EU Constitution art 111-177 - III-184) outline EC budgetary 

and fiscal rules binding upon Member States participating in the EMU. 
113 See IMF Germany: Report on the Observance of Standards and Codes (ROSC) Fiscal Transparency 
Modules, Executive Summary IMF Country Report No 03/286 (IMF Washington September 2003) 1 

<http: //www. imf. org/external/pubs/ft/scr/2003/crO3286. pdf> (8 January 2004). 
114 Debt Management Office (Establishment) Act No 2003 ss 23 - 24. Also, see IMF Public 
Information Notice (PIN): IMF Concludes 2004 Article IV Consultation with Nigeria PIN No 04/80 
(IMF Washington D. C August 3 2004) <http: //www. imf. org/external/np/sec/pn/2004/pn0480. htm> (6 
August 2004). This report found that Fiscal policy continued to be expansionary in 2003, with the non- 
oil primary balance deteriorating as a percent of non-oil GDP. Although the federal government 
achieved some fiscal tightening, this was more than offset by higher spending of the oil windfall by 

state and local governments (SLGs); Also IMF Country Report Nigeria: 2004 Article IV 
Consultation-Staff Report; and Public Information Notice on the Executive Board Discussion Report 
No 04/239 (IMF Washington D. C. August 2004) 27[46] 
<http: //www. imf. org/external/pubs/ft/scr/2004/cr04239. pdf> (6 August 2004); Also see International 
Monetary Fund (IMF) Country Report Nigeria: 2002 Staff Report and Public Information Notice on 
Nigeria Report No 03/3 (IMF Washington D. C. January 2003) 30 box 4 
<http: //www. imf. org/external/pubs/ft/scr/2003/crO303. pdf> (7 July 2004). 
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This state of affairs has been one of the primary reasons for the creation of 

initiatives such as the Extractive Industries Transparency Initiative'15 and the National 

Economic Empowerment and Development Strategy (NEEDS)' 16 in 2003. These are 

home grown economic reform initiatives in Nigeria, designed to enhance transparency 

and accountability of the public institutions and in the budgetary system in general. 

The aim of the NEEDS is to provide economic co-ordination between the federal, 

state and local government. The budget process at all levels and tiers of government 

must be strengthened and made more transparent and cohesive. "7 However the extent 

of the success of these initiatives is assessed in Chapter Six. Fiscal irresponsibility and 

frivolous spending at all levels of government has been the main reason for Nigeria's 

failure to meet the convergence criteria of the WAMZ monetary union goals. 

With respect to Cote d'Ivoire within WAEMU, the situation is similar to that 

of Nigeria. The supremacy of WAEMU Treaty although outlined in the treaty, is not 

recognised at all levels of government in Cote d'Ivoire. This again, is clearly revealed 

in the specific area of domestic compliance with the fiscal rules of the economic and 

monetary union. The primary problem in Cote d'Ivoire has been poor public 

expenditure management at central government levels and by public corporations and 

enterprises. "" This has affected the ability of Cote d'Ivoire to comply with the fiscal 

lls The Extractive Industries Transparency Initiative is one of the efforts to enhance transparency and 
accountability of the public institutions in Nigeria. 
116 Part of the NEEDS reform agenda included: Right-sizing the public sector and eliminating ghost 
workers; Re-professionalize the public service; Rationalize, re-structure and strengthen institutions; 
Privatization and liberalization programme; Tackling corruption and improving transparency in 
government accounts; Reduce waste and improve the efficiency of government expenditure. For more 
on this see NEEDS Report (n 62). 
117 A Fiscal Responsibility Bill will be enacted into law early in the life of the NEEDS as an essential 
component of the Reform programme. The "Peer Review Mechanism" to be established under the 
strategy will enable executive heads of government exchange views on how well counterparts are 
performing and who is violating the agreed principles and guidelines. These principles and guidelines 
will include pursuit of balanced budgets stabilization strategy to encourage, "saving for the rainy day", 
internal revenue generation effort, implementation of agreed priority programmes, budget discipline, 
(incidences of arbitrariness in the selection of projects and use of public funds), application of cost 
effective methods in project execution, etc. The codified guidelines will be discussed with all levels 
and tiers of government and democratically agreed. The instrumentality of the Joint Planning Board, 
the Joint Tax Board and the National Economic Council will work towards achieving a more effective 
and cohesive economic management system. For more on NEEDS see NEEDS Report (n 62) 48-49 
and 59-61. 
118 IMF Public Information (PIN) Notice IMF Concludes 2003 Article IV Consultation with Me 
d'Ivoire PIN No 04/42 (IMF Washington DC April 2004) 
<http: //www. imf. org/external/np/see/pn/2004/pn0442. htn> (2 August 2004). Also see Y Moussa 
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rules of the WAEMU. 119 Like the case in Nigeria, the expenditure of government 

funds occurs with total disregard for the fiscal rule of the regional monetary 

integration arrangement plan. The recent civil war and political instability in the 

region have exacerbated this attitude. 

The absence of proper institutional arrangement for accountability of 

Government in the management of public funds is a fundamental problem. 120 This and 

its negative effect on the fulfilment of the economic and monetary union goals of 

WAMZ and WAEMU are assessed in detail in Chapter Six. 

6 The Need for Legal and Judicial Reform Prior to an Economic Integration 

Arrangement 

From the above assessment, it can be inferred that Nigeria does not satisfy the 

four major requirements for membership to an economic integration arrangement such 

as ECOWAS. Firstly, the legal and judicial system is hardly able to guarantee the 

enforcement of rule of law and democracy. Secondly, the constitutional arrangement 

in Nigeria does not accord international provisions higher status than national law and 

no domestic legislation confers such status. Thirdly, there is no recognition - or 

appreciation of the supremacy of ECOWAS - WAMZ provisions by all the 

institutions of government, (particularly the court and legislature in calling 

government to account for non-implementation of ECOWAS provisions). Fourthly, 

there is no recognition of the supremacy of ECOWAS - WAMZ provisions among all 

tiers of government. 

This status quo reveals that legal and judicial reform in Nigeria is essential 
before participation in a regional arrangement such as ECOWAS can be successful. 
Legal and judicial reform would help in the fulfilment of the four domestic 

`Public expenditure management in Francophone Countries: A Cross Country Analysis' (IMF Working 
Paper April 2004) <http: //www. imf. oriz/external/Pubs/ft/wp/2004/wp0442. pdf> (2 August 2004). 
119 D Bouley J Fournel and L Leruth, "How Do Treasury Systems Operate in Sub-Saharan 
Francophone Africa? " (IMF Working Paper No 02/58 March 2002) 
<httn: //www. imf. ori/external/pubs/ft/wp/2002/wp0258pdf> (7 July 2003) Also see IMF Consultation 
for Cote d'Ivoire (n 118). 
120 Also see Y Moussa (n 118) 10 and 28. 
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requirements of economic integration. Firstly, it would help fulfil the first requirement 

of the need for an effective legal and judicial system, as it would address the current 

problems within the Nigerian legal and judicial system. These problems include: 

training judges and court staff; building legal infrastructure such as libraries and 

computer systems to provide judges with tools to access information as law reform; 

proper case management systems to ensure speed in the judicial system etc. 121 Legal 

and judicial reform would also support the fulfilment of the second requirement, 

which is the assignment of supremacy to the provisions of the economic integration 

arrangement. It would, through the reform of the judiciary, ensure that they are 

developed enough to effectively enforce provisions of an economic union 

arrangement and the various complex transactions arising from it. Legal and judicial 

reform would also help fulfil the third and fourth requirement of integration, the 

recognition of the supremacy of the regional integration arrangement by all 

institutions of government and at all levels of government. It would achieve this by 

building a strong judiciary that is able to understand the mechanics of the economic 

integration arrangement, uphold the rule of law, secure the accountability of 

government and effectively safeguard constitutional provisions from abuse both by 

the legislature and judiciary. 

Suffice to say that the NEEDS initiative incorporates the ideas of legal and 

judicial reform listed above. 122 However, the implementation of these reforms is in its 

maiden stage and the extent of its success is yet to be seen. 

7 Conclusion 

This chapter has assessed the domestic legal and institutional requirements for 

membership to ECOWAS, using Nigeria as a case study. I outlined four major 

domestic requirements for membership to an economic integration arrangement and 

considered the extent to which Germany and Cote d'Ivoire satisfied these 

requirements, since both countries are members of economic integration arrangements 

the Economic Community of West African States (ECOWAS) draws inspiration. I 

121 See World Bank Legal Vice Presidency (n 24). 
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also considered the extent to which the satisfaction of these requirements has 

furthered the goals of these economic integration arrangements. 

In the case of Cote d'Ivoire in WAEMU, the absence of these domestic 

requirements makes the WAEMU arrangement an abstract arrangement within 

Member States, thus affecting the implementation of the economic union 

arrangement. Although the framework for monetary union in WAEMU has been 

effective in enabling it to attain an effective monetary union, which has succeeded in 

containing inflation, this framework cannot sustain the attainment of economic union 

in WAEMU. The reason for this is that this `two in one' project (that is the monetary 

union and the economic union in WAEMU) evolved at different times. Monetary 

union in WAEMU was a continuation from the legal framework for monetary 

regulation that existed during the colonial era. Economic union, which occurred after 

the independence of Member States, required effective legal and institutional 

domestic requirements in order to be successful. The assessment of Cote d'Ivoire 

. buttresses this. As such, although monetary union has been successful in WAEMU, it 

should not be expected that its. model can be successfully applied in the proposed 
ECOWAS - WAMZ monetary union arrangement. As ECOWAS-WAMZ is purely a 

regional monetary arrangement involving fully independent states, its process, which 

takes on the evolutionary style of the EU, 123 necessarily requires the existence of 

adequate legal and judicial institutions at domestic levels in order to be able to 

progressively attain a monetary union. 

In the case of Germany, however, the existence of these four requirements in 

the context of the EU enables the EU arrangement to be an integral part of domestic 

affairs. Hence, detailed considerations of EU matters are undertaken by the 
institutions of government in the performance of their functions. The existence of 

adequate legal and judicial infrastructures in Germany and other EU Member States 

played a significant role in the attainment of the EU common market'24 and the 

attainment of the common market constitutes a major part in the road to further 

economic and monetary integration. 

122 See NEEDS Report (n 62). 
123 Free Trade, Customs Union, Common Market and Economic and Monetary Union. '24 Through the protection and preservation of rights derived from these EU treaties. 
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The assessment above reveals that these legal and institutional requirements 

are not present in Nigeria. As such for Nigeria to be fully prepared to participate in an 

economic regional integration arrangement whose aim is to establish a monetary 

union, the following have to be achieved: the existence of an effective legal and 

judicial system; the enactment of domestic legislation transferring a degree of 

supremacy to economic integration provision over national law; the recognition of the 

supremacy of economic integration provisions by all institutions of government and at 

all levels of government. The absence of these requirements, as revealed in the 

analysis in this chapter, begs the question on Nigeria's ability to effectively 

participate in a successful economic and monetary union, similar to the EU approach 
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CHAPTER FOUR 

CENTRAL BANK INDEPENDENCE IN THE WEST AFRICAN MONETARY 

ZONE (WAMZ) MONETARY UNION: THE NIGERIAN ASSESSMENT 

1 Introduction 

Chapter Three assessed the rationale for a proper legal environment for 

economic integration in West Africa and considered whether this existed in West 

African states. This Chapter begins the part of this thesis that analyses the legal and 

institutional components of an Economic and Monetary Union. It focuses on the role 

of central bank independence in a proposed monetary union arrangement and 

considers the extent to which national central bank independence impacts upon the 

processes towards the WAMZ Monetary Union and eventually, the overall 

independence of the proposed regional central bank. 

This Chapter uses EMU as a benchmark, since the WAMZ integration draws a 
lot of inspiration from it and has adopted a very similar framework in trying to 

achieve its Economic and Monetary Union. This assessment compares the legal and 
institutional framework for achieving central banks independence in the European 

Monetary Union (EMU) with those of the proposed WAMZ Monetary Union. It then 

considers the extent to which the WAMZ regional framework, as well as the 
idiosyncrasies of Member States, undermine their ability to achieve the Monetary 

Union goal. Nigeria is used as a case study. 

1.1 Rationale for Central Bank Independence in a Monetary Union Agenda 

1.1.1. Strong link between Price Stability and Central Bank Independence 

Empirical research shows that there is a strong link between the central bank's 

political independence and price stability. ' Since one of the aims of the proposed 

1 In A Alesina ̀ Politics And Business Cycles in Industrial Democracies' (1989) Economic Policy 57, 
81- 82 and A Alesina and L Summers ̀Central Bank Independence and Macroeconomic Performance: 
Some Comparative Evidence' (1993) 25 Journal of Money Credit and Banking 151,151 and 159, 
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West African Central Bank would be to maintain regional price stability2 the 

independence of the regional central bank becomes pivotal. As the national central 

banks make up the regional central bank, their independence is also significant to 

safeguard the overall independence of the regional central bank. Without central bank 

independence, the conduct of monetary policy is more prone to be subject to the 

control of their national government, which have political interests. 3 

1.1.2. The Consequence of Banking and Financial Markets Integration 

According to the Delors Report, the integration of banking and financial 

markets in a monetary union zone would require the coordination of monetary policy 

among Member Stated jurisdictions. The Report states, 

Once every banking institution in the Community is free to accept 
deposits from, and to grant loans to, any customer in the Community and 
in any of the national currencies, the large degree of territorial coincidence 
between a national central bank's area of jurisdiction, the area in which its 

currency is used and the area in which' its' banking system operates will 
be lost. In these circumstances the effectiveness of national monetary 
policies will become increasingly dependent on cooperation among 
central banks. Indeed, the growing coordination of monetary policies will 
make a positive contribution to financial market integration and will help 

central banks gain the experience that would be necessary to move to a 
single monetary policy. 4 

empirical research show that there is a strong link between the Central bank's political independence 

and the performance in terms of low inflation. 
2 Revised WACB Statute art 7(1). 
3R Lastra Central Banking and Banking Regulation (FMG London 1996) 19. 
4 Committee for the Study of Economic and Monetary Union (Delors Committee) `Report on 
Economic and Monetary Union in European Communities' (Office for Official Publications of the 
European Communities Luxembourg April 1989) (Delors Committee Report) 19 para 24. The Delors 
Committee Report was preceded by the Report to the Council and the Commission on the Realization 
by Stages of Economic and Monetary Union in the Community of 8 Oct. 1970. (The Werner Report) 
[1970] OJ C 136/1 <http: 1/aei. pitt. edu/archive/00001002/01/monetary werner final. pdf> (16 February 
2005) which too was preceded by the EC Commission Memorandum of 12 February 1969 to the 
Council on the Coordination Economic Policies and Monetary Cooperation within the Community (the 
Barre Plan) [1969] Memorandum Bul Suppl 3-1969 
<httn: //europa. eu. intlcomm/economy finance/emu history/documentation/chapter2/19690212en015co 
ordineconnoli. pdf> (15 July 2005). Both the Werner Report and the Barre Plan set out agendas to 
achieve economic coordination and monetary cooperation with the long term aim of achieving an 
economic and monetary union within the then European Economic Community States. 
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Effective coordination of monetary policy among national central banks would 

require that these central banks are independent from political interference. Without 

this, such coordination would not be possible. 

1.1.3. The Coordination of Monetary Policy 

Closely linked to the above point is the coordination of monetary policy. 

Under the proposed WAMZ monetary union, one of the objectives was to achieve 

monetary cooperation through the coordination of monetary policy. Hence Article 

13.1(iii) of the WAMZ Agreement states that the objectives of WAMZ are to be 

achieved by, "... the definition and conduct of a common monetary policy ... with the 

primary objective of maintaining price stability. " These were also goals under the 

ECOWAS Monetary Cooperation Program (EMCP), which were never achieved as I 

point out in chapter six. 

The Accra Declaration on the West African Monetary Zone outlined a list of . 
convergence criteria for the establishment of the monetary union. This included a 

monetary policy convergence criterion which stipulated that single digit inflation 

should be achieved by all participating States by 2000 and a 5% inflation rate by 

2003.5 As neither of the two has been achieved in any of the Member States yet, they 

still exist as criteria to be achieved prior to the commencement of monetary union. 

Other proposals relating to monetary policy convergence were made by 

WAMI, which stated that Member States ensure that at the establishment of WACB, 

S The WAMZ monetary union was initially schedules for 2003. As WAMI found that Member States 
were not prepared for the monetary union as a result of their non-compliance with the convergence 
criteria the date for achieving the monetary union was postponed from January 2003 to 1 July 2005. 
(See WAMI `Countdown To The Monetary Union 2000-2005' <http: //www. wami- 
imao. org/english/doc/countdown. htm> (2 April 2005). As Member States were still in breach of the 
Convergence Criteria as at May 2005, the monetary union was further postponed to 1 December 2009. 
The latest postponement was agreed at a WAMZ Head of States meeting in May 2005 where it was 
decided that a more feasible time line for the achievement of the monetary union was 1 December 
2009. For more on this see WAMZ Declaration of 6 May 2005 on the Commencement of the West 
African Monetary Zone Monetary Union by December 2009 (Banjul Declaration) (WAMI 2005) 
<httn: //www. wami-imao. org/eiiglish/doc/Banjul%2ODeclaration. pdf> (15 October 2005). 
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National Central Banks Statute are compatible with the Statutes of WACB. 6 Although 

this proposal was not outlined as a WAMZ convergence criterion, it is of significance 

as the NCBs are constituent parts of WACB and its national branches in Member 

States. WAMI also stated that the test that a high degree of monetary policy 

convergence has taken place in WAMZ Member States would be their satisfaction of 

a set of convergence criteria. These included the achievement of a high degree of 

price stability, which "will be apparent from a rate of inflation which is close to that 

of, at least the three best performing Member States in terms of price stability. "7 

These standards were taken, verbatim, from the convergence criteria in EMU. The EC 

Treaty$ also laid down the convergence criteria for membership of the EMU. This 

included a legal criterion and four criteria on economic convergence. The legal 

criterion required `legal convergence' between National Central Bank statutes and the 

Maastricht Treaty / ESCB Statute. The emphasis of this provision was the National 

Central Bank statutes' conformity with the provisions on Central Bank Independence 

as outlined in the EC Treaty. 9 

6 West African Monetary Institute `Proposals for the Framework of Monetary Policy of the West 
African Central Bank (WACB)' (2001) 9 in Study Reports by the West African Monetary Institute 
(2001) 1 West African Monetary Institute 132-204 (WAMI Proposal for the Framework of Monetary 
Policy of the West African Central Bank). 

Ibid. 
8 Treaty establishing the European Community [1992] OJ C 224/39 (EC Treaty (Maastricht) 
References to the EC Treaty are references to the Consolidated Version of the Treaty establishing the 
European Community and of the Treaty on European Union [2002] OJ C 325/01 
<httn: //europa. eu. int/eur-lex/pri/en/oi/dat/2002/c 325/c 32520021224en00010184. pdf> (25 May 
2005). 
9 EC Treaty art 108 and 109. In addition to the `legal convergence' criterion, there were also four 
criteria of `economic convergence, ' which included `the achievement of a high degree of price stability 
[that] will be apparent from a rate of inflation, which is close to that of, at most, the three best 
performing Member States in terms of price stability. ' . These convergence criteria were outlined in 
EC Treaty art 121 (1) first indent. Without compliance with these Treaty requirements, Member States 
could not participate in the EMU. Although the WAMZ convergence criteria outlined both in the Accra 
Declaration and in the WAMI proposal were transplanted from the EMU convergence criteria, the 
status of these provisions cannot be compared with that accorded to the convergence criteria of EMU. 
The reason for this is that while the convergence criteria of the EMU were enshrined in the EC Treaty, 
the WAMZ convergence criteria were outlined in the Accra declaration and WAMI proposals. They 
were not specifically outlined in any binding WAMZ provision. 9 The requirement to achieve a high 
degree of price stability (which will be apparent from a rate of inflation which is close to that of, at 
least the three best performing Member States) was merely a proposal made by the West African 
Monetary Institute (See WAMI Proposals for the Framework of Monetary Policy of the West African 
Central Bank4 (n 6) 9). It did not constitute legal requirements for Membership to the monetary union, 
as was the case in the EMU under EC Treaty art 121. 
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1.2 Legal and Institutional Requirements for Central Bank Independence at 

Regional and Domestic Levels: The WACB and ESCB Comparison 

Central Bank independence is difficult to measure however, indications of its 

absence or existence can be found in its relationship with the government. 10 This 

section thus assesses the adequacy of the legal and institutional framework for 

regional central bank independence, which is required for its effective conduct of 

monetary policy in order to attain its primary goal of price stability. " It does so by 

assessing the adequacy of provisions defining the relationship of the regional central 

bank with the governments of Member States. 

The next section assesses whether WAMZ national central banks possess the 

requisite independence to achieve the level of convergence stipulated in WAMZ 

Convergence Criteria, and in the WAMI proposal. I examine the adequacy of 

provisions defining the relationship of the national central banks and their national 

governments. This assessment should reveal whether the national central banks 

exercise enough independence to effectively operate within the operational 

framework of the WACB as national branches of WACB. To this effect, the Central 

Bank of Nigeria is used as a case study of a national central bank branch of WACB. 

1.2.1. Legal and Institutional Framework for the Regional Central Bank 
Independence: The WACB and ESCB Comparison 

In 1996, the European Monetary Institute (EMI), which was given the task of 

preparing for the single currency and was the transition body to precede the European 

Central Bank, 12 outlined a set of institutional characteristics that characterised central 

lo Commission of the European Communities, One Money One Market: An Evaluation of the Potential 
benefits and Costs of Forming an Economic and Monetary Union (Commission of the European 
Communities: Directorate-General for Economic and Financial Affairs Brussels 1990) 97. 
11 Revised WACB Statute art 7(1). 
12 EC Treaty art 117 (3). 
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bank independence. 13 It laid down these characteristics in its assessment of the 

existence of independence in EU NCBs by considering whether their statutes 

incorporated these institutional characteristics. '4 

The incorporation of these characteristics in the statutes of the regional central 

bank is assessed so as to determine whether WAMZ provisions adequately provide for 

the independence of the proposed Central Bank. This section provides a comparison 

with the provisions on independence of the ECB/ESCB in order to assess the extent to 

which WAMZ provisions guarantee the protection of WACB independence. 

1.2.1.1. Institutional Independence 

According to the EMI, the Institutional Independence of a central bank exists 

where the government and parliament possess no right to give instructions to, or seek 

to influence NCBs and members of their decision-making. 15 Lastra further states that 

`[a]n independent central bank should be subject only to informal contacts or, 

preferably, non-binding consultations with the government in order to carry out its 

policies. ' 16 

In the case of WAMZ, this state of affairs would exist where the WACB and 

NCBs are prohibited from taking instructions from any community institutions or 

bodies or from any Member State government. The WACB Statute prohibits WACB 

from taking instructions from institutions of the WAMZ and national governments of 
Member States. '7 Thus at the regional level, institutional independence is preserved in 

the WACB framework. Similar provisions exist in the case of the ESCB where the 

13 EMI `Progress towards Convergence' (1996) (EM! 1996 Convergence Report) EMI Frankfurt am 
Main 97 - 107,104 <http: //www. ecb. intJpub/pdf/conrep/crl996en., 2df > (26 April 2005). 
la Ibid 104. The EMI stated that these were `tools to facilitate an assessment of independence of NCBs' 
at EMI 1996 Convergence Report (n 13) 100. 
is EMI 1996 Convergence Report (n 13) 100-101. 
16 See R Lastra `The Independence of the European System of Central Banks' (1992) 33 Harvard 
International Law Journal 475,494. 
" WACB Statute art 12.1 states, "... neither the WACB nor any member of its decision-making body 
shall seek or take instructions from institutions of the Zone, from any government of a Member State or 
from any other body when exercising the powers and carrying out its functions and duties. The 
institutions, bodies and governments of the Member States shall respect this principle and not seek to 
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ESCB Statute totally prohibits any form of instructions and advice from EU 

institutions or from national governments. 18 

Clear evidence of the existence of the independence of the ECB/ESCB was 

revealed in 2003 when France and Germany called on the ECB to cut interest rates in 

order to assist these two states to stimulate economic activity and growth. 19 The 

disagreement between the standpoint of the then Governor of the ECB, Wim 

Duisenberg (who believed that cutting interest rates further enhanced the breach of the 

pact/fiscal rules)20 and Jacques Chirac, the President of France (asking for the pact 

rules to be softened) revealed challenges facing the independence of the ECB. The 

ECB, protecting its primary objective to maintain price stability within the eurozone, 

refused to cut interest rates in the face of Member States calling for it to do otherwise. 

Paul de Grauwe argued that this situation also brought out the disadvantages of 

central bank independence by stating: 

There is no reason not to cut interest rate. -They [the ECB] should stick to 
their mandate: they have clarified their inflation target and they should 

21 deliver it, the rest should be none of their business. 

,... [T]he rest should be none of their business' in this statement meaning they have no 

concern with compliance with the fiscal / pact rules of the eurozone. The pact/fiscal 

rules of the eurozone were, however, softened in March 2005. The fiscal rules for a 

proposed monetary union are considered in more details in Chapter Six. 22 

Also, more recently, Germany and Italy supported the Organisation of 

Economic Cooperation and Development (OECD) in-calling on the ECB to reduce 

interest rate in order to boost the ailing economies of the European and Economic 

influence the members of the decision-making body of the WACB in the performance of their 
functions" 
18 Protocol on the Statute of the European System of Central Banks and the European Central Bank 
[1992] OJ C 191/68 (ESCB Statute) <http: //www. ecb. intlecb/legal/pdf/en protocol 18. pdf> (29 
September 2003) art 7; EC Treaty art 108 (EC Treaty (Maastricht) art 107. 
19 Ed Crooks 'European Central Bank: Dispute Turns on Eurozone Path to Growth' Financial Times 
(London UK 16 July 2003) 6. 
20 He was of the opinion that cutting interest rates further enhanced the breach of the pact/fiscal rules 
by increasing state capacity to borrow. 
21 Crooks (n 19) 6. 
22 Ch6s2. 
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Union Member States. 23 The independent ECB has maintained that a cut in interest 

rates would not be beneficial for the eurozone. 

Despite the provision preserving institutional independence in the WACB 

statute, 24 the absence of institutional independence in the national central banks is 

likely to impact on the overall institutional independence of the proposed WACB 

when it begins operation. The reason for this is that nationalistic biases of Member 

States with strong voting powers are bound to influence the overall policies of the 

WACB 25 The long-term effect of this is that it jeopardises the WACB primary aim, 

which is to achieve price stability in the region. 

1.2.1.2. Personal Independence 

The EMI Report states that an indication of the existence of personal 

independence, a characteristic of an independent central bank, is where the Central 

Bank statute stipulates the minimum term of office for the governor of the Central 

Bank. 26 This is in order that their term of office is not subject to political interference 

as they carry out their functions. Lastra states that the preservation of a sufficiently 

long term of office in the central bank statute safeguards central bank independence. 

She further states that a term of office longer than that held by legislators best 

achieves this purpose. 27 

In WAMZ, the WACB statute provides for the minimum term of office of the 

President, Vice Presidents and the three Executive Directors28 (all whom constitute 

the Executive Board)29 and who are all members of the Board of Directors of the 

23 C Giles `OECD Warning for Europe' Financial Times (London UK 25 May 2005) 1. 
24 WACB Statute art 12. 
25 This is so as WACB revised Statutes art 13.7 states "Votes shall be weighted according to the shares 
of Member States in the subscribed capital of the WACB for any decision to be taken in relation to the 
capital of WACB, allocation of monetary income and net profits and losses of WACB... " Hence, as 
Nigeria is the richest Member States of the WAMZ, it is votes are likely to be weightier than any 
Member State, thus making it possible for the Nigerian government to influence the manner in which 
WACB resources would be used. 
26 EMI 1996 Convergence Report (n 13) 101 -102. 21 Lastra (n 16) 484. 
28 Revised WACB Statute art 14(2). 
29 Ibid art 14(1). 
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WACB, 30 along with governors of national central banks of Member States, 31 which 

constitute the decision making body of the WACB. 32 The President, Vice Presidents 

and the three Executive Directors shall be appointed by the Authority of the Heads of 

States on the recommendation of the Convergence Counci133 of the WAMZ. 34 The 

President shall be appointed for a term of five years, which would be renewable for 

another term of five years. 35 Vice Presidents and the three Executive Directors shall 

be appointed for a term of office of four years which would be renewable once for the 

same amount of time. 36 Similar provisions exist in the case of the ESCB where the 

decision-making organs of the ESCB are the Governing Council and the Executive 

Board. 37 The Governing Council comprises the President, and Vice President of the 

ESCB and four other Members (who together constitute the Executive Board)38 and 

the governors of the NCBs. 39 President, and Vice President of the ESCB and four 

other Members shall be appointed for a term of 8 years non-renewable. 40 

Despite these provisions, if national central banks' Board of Directors or 

decision-making bodies do not possess personal independence, this may affect the 

entire independence of the WACB. This is so as the national central bank governors 

are Members of the Board of Directors of the WACB. 41 This would be considered in 

30 Ibid art 13(2). 
31 Ibid art 13(2). 
32 Revised WACB Statute art 13(1) states that, `The WACB shall be governed by its Board of 
Directors. ' 
33 WAMZ Agreement art 8(1) states that `The Council shall constitute the supervising authority of the 
WAMZ and its institutions [including the WACB]. Prior to the establishment of WACB, it shall 
comprise the Ministers of Foreign Affairs, Finance, Trade/Commerce, Integration and Governors of 
Central Banks of Member States of the WAMZ. Upon the establishment of WACB, the Council shall 
transform into a Governing Council and shall comprise the Minister of Finance and one other Minister 
from each Member State of the WAMZ. The Council shall undertake the supervision of the WAMZ... ' 
34 Revised WACB Statute art 14(2). 
3s Ibid. 
36 Ibid. 
37 EC Treaty art 107 (3) states, ̀The ESCB shall be governed by the decision-making bodies of the 
ECB which shall be the Governing Council and the Executive Board. ' 
38 ESCB Statute art 11(1) states, `... the Executive Board shall comprise the President, the Vice- 
President and four other members... ' 
39 ESCB Statute art 10(1) states, ̀ ... the Governing Council shall comprise the members of the 
Executive Board of the ECB and the governors of the national central banks. ' 
40 ESCB Statute art 11(2) states, `... the President, the Vice-President and the other members of the 
Executive Board shall be appointed from among persons of recognized standing and professional 
experience in monetary or banking matters by common accord of the governments of the Member 
States at the level of the Heads of State or Government, on a recommendation from the Council after it 
has consulted the European Parliament and the Governing Council. Their term of office shall be eight 
years and shall not be renewable... ' tears 

WACB Statute art 13 (2). 
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more detail in the assessment of the personal independence of the national central 

banks. 

1.2.1.3. Functional Independence 

The EMI Report outlines functional independence as one of the characteristics 

of central bank independence that should be preserved in the central bank statute. 2 

Lastra states that functional independence exists where the independence of the 

Central Bank to carry out its functions is safeguarded by law. 43 The provisions for the 

functional independence of the WACB would be assessed in the light of the various 

functions that it performs. These are assessed below. 

1.2.1.3.1. Conduct of Monetary Policy 

Price stability is the primary objective of most central banks. In the case of the 

ESCB, the EMI Report stated that the core element of the ESCB's objectives is `the 

primacy of maintaining price stability'. 44 The same is the case with the proposed 

WACB. Article 7 states that the primary aim of the proposed WACB is to maintain 

price stability. As price stability is attained through the effective conduct of monetary 

policy, central bank independence has been mostly associated with the central bank 

function of monetary policy. It is thus widely accepted that a central bank is 

independent when it has the power to formulate and implement monetary policy. 45 As 

the attainment of price stability sits at the heart of the success of the monetary union 

goal, the effective conduct of monetary policy to achieve this goal is significant. The 

Central Bank Statute should therefore articulate the independence of the central bank 

by granting it the power to formulate and implement monetary policy without 

interference from government 46 

42 EMI 1996 Convergence Report (n 13) 100,102. 
43 Lastra (n 16) 482; Lastra (n 3) 25,38. 
44 EMI 1996 Convergence Report (n 13) 102. 
as Hence in Lastra (n 3) 9 Lastra states, ̀... central bank independence has been embraced as a credible 
institutional arrangement for monetary policy committed to price stability. ' 
46 A central Bank is independent when it has the power to formulate and implement monetary policy, as 
is the case with the Bundesbank of Germany. In Lastra (n 3) 40, Lastra states that this would involve 
the freedom of the central bank to use different selections of market instruments whose usage is 
unrestricted by government interference or regulation. 
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The WACB Statute expressly provides for this and states in Article 8.1 (ii) that 

one of the functions of the proposed WACB shall be to `define and implement the 

monetary policy of the WAMZ... i47 A similar provision exists in European Monetary 

Union where the ESCB Statute states that the formulation and implementation of 

monetary policy shall be conducted by the ESCB. 48 Despite these provisions, the 

achievement of functional independence in the conduct of monetary policy at the 

regional level is dependent on the existence of independence in the conduct of 

monetary policy by the national central banks, which are constituent parts of both the 

ESCB and the WACB. 

1.2.1.3.2. Limitation on Lending to Public Sector 

As part of the functional independence of the Central Bank it is believed that 

they should be prevented or limited from lending to the government or any part of it. 49 

Lastra states that the primary rationale behind this is to prevent the government or 

parliament -from excessive spending with the intention that the central bank will 

finance the budgetary deficit resulting from such excessive spending. 50 It is also 

accepted that excessive government spending promotes inflation and thus jeopardises 

the maintenance of price stability. 51 Preventing or limiting the central bank from this 

type of lending has thus been deemed as representing functional and economic 

independence. 52 

According to Lastra, prohibition may be in the form of excluding direct credit 

to the government. 53 It may also be in the form of preventing central banks from 

purchasing government securities directly from the (government) issuer in the primary 

market. 

47 Revised WACB Statute art 8(1) (ii). 
48 ESCB Statute arts 3,12.1, as cited in Lastra (n 3) 41. 
49 Lastra (n 16) 490; Lastra (n 3) 13. 
so Lastra (n 3) 13 - 14. 
sl Ibid. 
52 Ibid 38. 
53 Ibid 39. 
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Article 23 of WACB Statute, prohibits WACB grant of overdrafts to any 

government or government bodies. It also prohibits WACB purchases of any debt 

instrument from such governments or government bodies. 54 As national central banks 

are national branches of WACB, this prohibition applies to them. Similar provisions 

exist in the case of the ESCB where the EC Treaty, as explained further in Chapter 

Six, prohibits the financing of government deficit via central bank credit through 

direct overdrafts and purchases of public debt instruments in the primary market. 55 

1.2.1.3.3. Regulatory Powers 

A characteristic of an independent central bank is that it has the power to issue 

regulation on issues relating to its monetary policy and banking supervisory role. 56 As 

monetary policy and banking supervision are functions to be performed by the 

proposed WACB, 57 the protection of its regulatory independence should be preserved 
in statutory provisions granting it regulatory powers in relation to these functions. 

This is provided for in Article 33.1 of the WACB Statute, which states that `[t]he 

WACB shall make such regulations and give such Directives as are necessary for 

carrying out the functions entrusted to it under this Statute. '58 It further states that the 
WACB shall have the power to make regulations, which shall have general 

application and shall be binding and directly applicable in Member States. 59 WACB 

Directives shall be binding on those States to whom it is addressed. 60 However, 

although Article 33 of WACB Treaty provides that WACB Regulations and 
Directives shall have binding force, the general attitude of Member States towards the 
implementation of regional provisions in West Africa is likely to be the attitude of 

54 Revised WACB Statute art 23(1) states that, `As provided for in Article 16 the Agreement of the 
WAMZ, overdrafts or any other type of credit facility with the WACB in favour of central 
governments, regional, local or other public authorities, other bodies governed by public law, or public 
undertakings of Member States or institutions or bodies of Member States shall be prohibited'; Article 
23(2) states that, The direct purchases of debt instruments from entities mentioned in Article 23(1) by 
the WACB shall also be prohibited. ' 
ss EC Treaty art 101. 
56 Lastra (n 16) 490; Lastra (n 3) 43. 
S' Revised WACB Statute arts 8(1) (ii) and (vii) provides for the monetary policy and banking 
supervisory function of the WACB, respectively. sa WACB Statute art 33(1) states, ̀ The WACB shall make such regulations and give such Directives as 
are necessary for carrying out the functions entrusted to it under this Statute. ' 59 WACB Revised Statute art 33(2). 
60 Ibid. 

150 



national central banks / Member States towards these WACB regulations and 

directives. 

More importantly, if national central banks are not independent, it is likely that 

they would not conform to regional standards of monetary arrangements that go 

contrary to the goals of the national economic policies set out by their governments. 

The effect of this is that it would jeopardise the implementation of the policies of the 

economic and monetary union and hinder its future success. 

In the case of the ESCB, similar provisions exist. Under the EC Treaty, the 

ECB has the power to adopt regulations and decisions, which are binding on Member 

States. 61 It also has the power to provide recommendations and give opinions, which 

are not binding on Member States. 62 These ECB provisions are given the exact status 

of secondary legislation of the EC Treaty, even though they have not themselves 

passed through the EU legislative process. 63 These provisions are also to be 

enforceable by the ECJ and are also subject to the judicial review process of the EC. 64 

In the OLAF Case, 65 the Conunission challenged the validity of the 1999 ECB 

Decision on fraud prevention arguing that this decision should be annuled as it 

duplicated an existing European Regulation concerning investigations conducted by 

the European Anti-Fraud Office (OLAF). The ECB's argument in passing the 

decision and contending that the Regulation did not apply to it was based on the 

grounds of its independence from the institutions of the EC. The ECB argued that as it 

61 EC Treaty art 110 (1) states, ̀ In order to carry out the tasks entrusted to the ESCB, the ECB shall, in 
accordance with the provisions of this Treaty and under the conditions laid down in the Statute of the 
ESCB: make regulations to the extent necessary to implement the tasks defined in Article 3.1, first 
indent, Articles 19.1,22 and 25.2 of the Statute of the ESCB and in cases which shall be laid down in 
the acts of the Council referred to in Article 107(6); take decisions necessary for carrying out the tasks 
entrusted to the ESCB under this Treaty and the Statute of the ESCB; make recommendations and 
deliver opinions ... '; Article 110(2) states, `A regulation shall have general application. It shall be 
binding in its entirety and directly applicable in all Member States. Recommendations and opinions 
shall have no binding force. A decision shall be binding in its entirety upon those to whom it is 
addressed... ' 
62 EC Treaty art 110 (1) - (2). 
63 EC Treaty art 110(2) states, ̀A regulation shall have general application. It shall be binding in its 
entirety and directly applicable in all Member States. Recommendations and opinions shall have no 
binding force. A decision shall be binding in its entirety upon those to whom it is addressed... ' 
64 EC Treaty art 237 (d). 
65 Case 11/00 Commission of the European Communities v European Central Bank (OLAF case) 
[2003] ECR 1-07147 <http: //europa. eu. int/eur- 
lex/lex/LexUriServ/LexUriServ. do? uri=CELEX: 62000J0011: EN: HTML (19 Oct 2005). 
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was financially independent from the EC, it had its own separate financial interest 

which required protection under a separate regime to combat. The ECJ ruled in favour 

of the Commission that the ECB Decision should be annuled as the European 

Regulation is applicable to the ECB. Therefore, the protection of the ECB's financial 

interests against fraud and other illegal activities needs to be provided under that 

general European regime, and not separately under the ECB Decision in question (as 

had been the case prior to this ruling). 66 

The active involvement of the ECJ in the reviewing and enforcement of ECB 

provisions is more feasible than the ECOWAS Court's enforcement of WAMZ 

provisions. 67 It can hardly, in fact, be compared to it. As seen in chapter Two, the EU 

has a more advanced and developed legal and institutional regime to enforce regional 

provisions, while the contrary obtains in ECOWAS / WAMZ. 68 

Finally, even if a strong regional framework existed for the preservation of the 

regulatory independence of WACB, like the other characteristics of independence 

discussed above, the absence of regulatory independence of national central banks 

may impact on the overall conduct of the regulatory functions of WACB. The effect 

of this is considered in more detail in my assessment of the domestic framework for 

central bank independence. 

1.2.1.3.4. Financial Independence 

The EMI69 and Lastra70 both find that financial independence is one of the 

characteristics of central bank independence that should be preserved in the central 

66 For more on this see European Central Bank Judgement of the European Court of Justice on OLAF 
case Press Release (31 July 2003) < http: //www. ecb. inYpress/pr/date/2003/html/prO3073I I. en. html) 
(25/11/2005). 
67 Revised WACB Statute art 34(1) which states that, `Disputes between the WACB, on the one hand, 
and its creditors, debtors or any other person, shall be decided by the Court of Justice, or any other 
national or international court of Tribunal of competent jurisdiction. ' WAMZ Agreement art 19(1) 
(which in art 10(1) established the existence of WACB) stated that 'Any dispute arising from the 
interpretation or the application of the provisions of this Agreement shall be amicably settled through 
direct agreement without prejudice to the provisions of the Treaty and this Agreement. ' WAMZ 
Agreement art 19(2) states, ̀ Failing this, either party or any other Member State or Authority may refer 
the matter to the Court of Justice whose decision shall be final and shall not be subject to appeal'. 
68 See Ch 2. 
69 EMI 1996 Convergence Report (n 13) 101 - 102. 
70 Lastra (n 16) 493. 
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bank statute. The EMI states that government or parliaments may influence a central 

bank's financial affairs, through their ability to influence their budget or manner in 

which their profit is allocated 71 Their inability to do this through prohibitions in law 

guarantees the central bank's financial independence. 

Similarly, supervisory institutions of the WACB, in this case the Convergence 

Council, 72 may seek to influence the budget of the regional central bank. In order to 

protect the WACB financial independence from such interference, provisions should 

exist in the Statute of the regional central bank granting it financial independence 

from such influences. According to Article 28.2 of the WACB Statute, the WACB is 

to exercise financial and budgetary autonomy, as the Board of Directors would 

preside on the manner in which the annual account of WACB shall be drawn up. The 

Board of Directors shall also approve the audited accounts. 3 The Convergence 

Council plays no role in this process. All that is required is that the audited account be 

submitted to the Convergence Council no later than four months from the last day of 

December. 74 Similar provisions exist in the ESCB framework. Article 26.2 of the 

ESCB states that: 

The annual accounts of the ECB shall be drawn up by the Executive 
Board, in accordance with the principles established by the Governing 
Council. The accounts shall be approved by the Governing Council and 
shall thereafter be published. 

Suffice to say that one of the arguments of the ECB in the OLAF Case, 

discussed above, was based on its financial independence. 75 The ECB argued that a 

separate regime, other than the EC regulation on fraud prevention, was required for 

protecting its financial interest, since it had its own budget and financial resources and 

71 EMI 1996 Convergence Report (n 13) 102. 
72 WAMZ Agreement art 8(1) states `The Council shall constitute the supervising authority of the 
WAMZ and its institutions [including the WACB]. Prior to the establishment of WACB, it shall 
comprise the Ministers of Foreign Affairs, Finance, Trade/Commerce, Integration and Governors of 
Central Banks of Member States of the WAMZ. Upon the establishment of WACB, the Council shall 
transform into a Governing Council and shall comprise the Minister of Finance and one other Minister 
from each Member State of the WAMZ. The Council shall undertake the supervision of the WAMZ... ' 
73 Revised WACB Statute art 28(2) states that `The Board of Directors shall establish the principles for 
the Executive Board to draw up the annual account of the WACB. The audited account shall be laid 
before and be approved by the Board of Directors and submitted to Council not later than four months 
from the last day of December. ' 
74 Revised WACB Statute art 28(2)(b) states that `... The audited account shall be laid before and be 
approved by the Board of Directors and submitted to Council not later than four months from the last 
day of December. ' 
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was financially independent from the EC. Although the ECJ ruled against this 

reasoning, this case is a strong reflection of the financial independence enjoyed by the 

ECB 

Despite the preservation of the financial independence of WACB in its Statute, 

if the constituting national central banks of the WACB lack financial independence 

from their respective governments, this would question the extent of the exercise of 

financial autonomy by the regional central bank. The impact of the absence of 
financial independence of national central banks, on the overall exercise of financial 

independence on the proposed WACB is considered in more detail in my assessment 

of the domestic framework for central bank independence. 

1.2.2. Legal and Institutional Framework for Domestic Central Bank 

Independence: The Nigeria Case 

In the section above, the framework for central bank independence of the 
WACB was considered. The categories developed in the EMI Report76 and by 

Lastra77 were used as a benchmark to assess whether the WACB Statute effectively 

safeguards the independence of the proposed WACB. 

The overall independence of the WACB, is dependent on the independence of 

the individual national central banks. As such, this section seeks to assess the extent to 
which national central banks of WACB are independent using the Central Bank of 
Nigeria (CBN) as a case study. The incorporation of the institutional characteristics 
discussed above in the Central Bank of Nigerian Statute (Central Bank of Nigeria 

(Amendment) Decree (Decree No. 41 of 1999)78 which shall be referred to as the 
CBN Act and which constitutes the main legislation governing the Central Bank of 
Nigeria) shall be assessed in determining whether or not the Central Bank of Nigeria 
is independent. 

75 OLAF Case (n 65). 
76 EMI 1996 Convergence Report (n 13) 97 - 107. 77 Lastra (n 16) 475 - 519. 
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1.2.2.1. Institutional Independence 

Both the EMI Report79 and Lastra8° contend that institutional independence 

refers to the absence of instructions from political institutions in the pursuit of a price 

stability oriented monetary policy. An assessment of the central bank legislation in 

Nigeria, which is considered below, shall determine the extent to which the 

institutional independence of the central bank is preserved. 

The institutional independence of the Central Bank of Nigeria is not clearly 

articulated in the Central Bank of Nigeria (CBN) Act. However, as the Bank 

Governor, the four Deputy Governor8' and the five Directors82 (who all constitute the 

Board of Directors of the Bank and the decision - making body of the Bank)83 are all 

appointed by the President and as the President has the power to extend their tenure of 

office, 84 the CBN Act can hardly be considered as guaranteeing the institutional 

independence of the Bank. This state of affairs encourages government's influence of 

the decisions of the decision-making arm of the Bank. The Central Bank of Nigeria 

has not had a history of institutional independence and this has been even more the 

case under military regimes. 

The absence of clear provisions on institutional independence in Nigeria, or 

any Member State of WAMZ, is more likely to impact on the overall decisions of the 

proposed WACB when it begins operation. This is so as national governments with 

strong voting powers85 (such as Nigeria) and who control their national central banks, 

would be able to push their policies and decisions through their non-independent 

national central banks as these central banks carry out WACB-related tasks. Hence 

rather than being policies and decisions of WACB, these decisions are de facto 

78 Central Bank of Nigeria (Amendment) Act (Act No 41 of 1999). 
79 EMI 1996 Convergence Report (n 13) 100-101. 
80 Lastra (n 16) 494. 
$' Central Bank of Nigeria (Amendment) Act (Act No 41 of 1999) s 9(1). 
82lbid s 11(1). 
83 Ibid s 6(2). 
84 Ibid s 9(3). 
85 This is so as Revised WACB Statute art 13(7) states, `Votes shall be weighted according to the 
shares of Member States in the subscribed capital of the WACB for any decision to be taken in relation 
to the capital of WACB, allocation of monetary income and net profits and losses of WACB... ' Hence, 
as Nigeria is the richest Member States of the WAMZ, it is votes are likely to be weightier than any 
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decisions of strong Member States governments. This makes redundant the WACB 

Statute's provisions on institutional independence such as prohibition of instructions 

from national government. 86 

1.2.2.2. Personal Independence 

The EMI Report states that the characteristics of personal independence of 

central banks should be recognised in NCB laws. 87 It states that this requires that 

provisions for the appointment, term of office and dismissal of central bankers should 

be provided in law. Lastra describes such provisions as "personal" or "organic" 

safeguards of central bank independence. "' 

With respect to their term of office, the EMI Report states that the NCB law 

should stipulate the minimum term of office for governor. Lastra suggests this term 

should, preferably, be longer than the tenure of the members of parliament and 

government of the day in order to remove the political pressure on them to favour the 

government of the day so that they can be re-appointed by them at the end of their 

term. 89 Nigeria is in compliance with this requirement as the Governor and the Deputy 

Governors are appointed for a minimum term of five years, above the term of 

government, which is 4 years. 90 

With respect to their appointment, the EMI Report states the appointment and 
dismissal of the Governor of the NCB should not be in the same hands. 91 Lastra 

suggests that the appointment of central bank officials should be "pluralistic". 92 This 

means that Central Bank appointments should not be done by the government alone 

but should involve the participation of other economic agents. As seen in the 

Member State, thus making it possible for the Nigerian government to influence the manner in which 
WACB resources would be used. 
86 WACB Statute art 12. 
87 EMI 1996 Convergence Report (n 13) 101. 
88 Lastra (n 16) 482. 
89 Lastra (n 3) 30. 
90 Central Bank of Nigeria (Amendment) Act (No 411999) s 9(2). 
91 EMI 1996 Convergence Report (n 13) 101. 
92 Lastra (n 16) 483; Lastra (n 3) 27 -28. 
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assessment of institutional independence above, this is not the case in Nigeria, as the 

CBN Governor and his Deputy are appointed strictly by the President. 93 

With respect to their dismissal, the EMI Report states that NCB laws should 

ensure that Governors may not be dismissed except if they no longer fulfil the 

conditions required for the performance of their duties or they are guilty of serious 

misconduct. In the case of Nigeria, although section 12 lists circumstances in which a 

Governor, Deputy Governors and Director of the Bank shall cease to hold office, no 

provision exists preventing the Governor or the Deputy Governors from arbitrary 

dismissal by the government or president. This queries the extent to which the CBN 

law preserves the personal independence of the CBN. 

The EMI Report also stated that personal independence of central banks 

existed where the same rules for protecting the security of tenure of Governors of the 

Central Bank applied to all the other members of the decision-making body of the 

Bank. 94 In the case of the Central Bank of Nigeria, this would include in addition, the 

Permanent Secretary of the Ministry of Finance and the five Directors 95 This is 

however, not the case in the CBN. Hence, although the CBN Statute provides that the 

Governor and the four Deputy Governors shall serve for a term of five years initially, 

their reappointment for a second term not exceeding 5 years would be conditional on 

two of the Deputy Governors serving a second term of four years, while one serves a 

term of three years. 96 The Governor of the CBN would still be allowed to serve a 

second term of five years. 97 Also, with respect to the five directors, they shall hold 

office for three years and may be re-appointed for another three years after the first 

term expires. 98 Thus, the CBN Act does not satisfy this EMI Report characteristic of 

personal independence. 

The EMI Report also states that another characteristic of personal independence 

is where there is no conflict of interest in the law between the duties of members of 

93 Central Bank of Nigeria (Amendment) Act (No 411999) s 9(1). 
94 EMI 1996 Convergence Report (n 13) 102. 
95 Central Bank of Nigeria (Amendment) Act (No 411999) s 6(2). 
96 Ibid s 9(2). 
9' Ibid. 
98 Ibid s 11(3) (a) (b). 
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the decision-making body of the Central Bank and any other external duties they 

have. 99 Lastra articulates this characteristic by stating that: 

To avoid conflict of interest, central bankers must not be diverted from 
their professional responsibilities during their term of office. To ensure 
full-time dedication, a list of incompatible or disqualifying activities 
should be established. 100 

The reason for this is to prevent central bankers from prejudice and also in order 

that the performance of their central bank duties are not negatively affected. '°' 

Section 10 of the CBN Act caters for this and states that no member of the decision- 

making body of the CBN should take on any other duties whether remunerated or not, 

other than those outlined in the Act. 102 

1.2.2.3. Functional Independence 

The EMI Report stated that since the core element of the ESCB's objectives is 

`the primacy of maintaining price stability, ' NCBs, should replicate this objective. "' 

The same is the case with the proposed WACB. Article 7 of the WACB Statute states 

that the primary objective of the proposed WACB is to maintain price stability. As the 
Central Bank of Nigeria is a constituent part of WACB, it would be expected that this 

objective would also be the CBN's primary objective. This, however, is not the case 

and the Nigerian Central Bank Statute does not state price stability as a primary 

objective of the CBN. It instead includes it as one of the list of objectives of the 
CBN. 104 The CBN Statute is therefore non-compliant with the WACB provisions. 
This thus questions whether the CBN would treat the achievement of price stability 

with utmost importance as required. The other functions of the CBN are considered 
below to assess the level of the CBN's functional independence. 

99 EMI 1996 Convergence Report (n 13) 102. 
100 Lastra (n 16) 487. 
101 In Lastra (n 16) 487, she states that a central banker should not at the same time as holding his 
central bank post, be a financial adviser of a company or be a member of the legislature. 
102 Central Bank of Nigeria (Amendment) Act (No 411999) s 10. 
103 EMI 1996 Convergence Report (n 13) 102. 
104 Central Bank of Nigeria (Amendment) Act (No 411999) s 2. 
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1.2.2.3.1. Conduct of Monetary Policy 

The independence of the regional central bank in its conduct of monetary policy 

is dependent on the independence of national central banks in their conduct of 

monetary policy. Hence provisions preserving functional independence through the 

conduct of monetary policy at the regional level cannot guarantee this if national 

central banks' statutes fail to provide for such independence. With respect to WACB, 

the national central bank statutes should therefore articulate the independence of the 

central bank by granting it the power to formulate and implement monetary policy 

without interference from government. The CBN Statute provides for this in Section 

6(3)(c) which states that: 

The Board ... shall be responsible for ... the formulation of Monetary and 
Credit Policy for Nigeria' 05 

Although this provision clearly assigns responsibility for the formulation of 

monetary policy to the Board, the extent to which independence exists is thrown into 

doubt since the President appoints all the members of the Board with the exception of 

the 'Permanent Secretary of the Ministry of Finance. This therefore leaves the door 

opened for the continued influence of the government on the conduct of monetary 

policy. 

Also, the fact that the same Act granting responsibility to the CBN in the 

conduct of monetary policy also establishes a wide range of circumstance for the 

finance of government deficit by CBN, 106 as I explain below, introduces government 

interference with the conduct of monetary policy through the "back door. " The 

requirement of CBN to finance government deficit inhibits the CBN from sticking to 

its monetary targets and thus jeopardises the very economic essence of independence. 

The IMF, in its 2004 Article IV Consultation Report, refers to the CBN as lacking de 

105 This position was contrary to that of the CBN Act of 1991 s8 which did not provide the CBN with 
such power. Section 8 of the 1991 Act stated that `The Governor shall keep the President informed of 
the monetary and banking policy pursued or intended to be pursued by the Bank. The President after 
due consideration may, in writing, direct the Bank as to the monetary and banking policy pursued or 
intended to be pursued and the directive shall be binding on the Board which shall forthwith take all 
steps necessary or expedient to give effect thereto. ' This provision clearly gave the President overall 
and last say over the formulation of monetary policy which is binding on the Board of the CBN. 
106 Central Bank of Nigeria (Amendment) Act (No 411999) ss 27(1) and 33. 
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facto independence. 107 Buttressing this point further, Batini, an IMF economists also 

states that the volatile fiscal stance of Nigeria through the volatility of the oil revenue 

and an inadequate fiscal management system to contain this makes the government 

prone to resorting to printing money which has inflationary consequence. 108 He states 

"it is felt that in Nigeria the exigencies of the budget can too easily take precedence 

over the control of inflation: the central bank is `fiscally dominated. s109 He also states 

that Nigeria must first, 

... address a number of institutional and operational issues. These include 
designing a workable fiscal-monetary policy mix so that the borrowing 

requirements of the government no longer dominate monetary policy 
decisions. This includes granting operational autonomy to the CBN so that 
the government can no longer interfere with monetary policy 
operations... 110 

If NCBs lack de facto independence in the conduct of monetary policy, as the 

case of the CBN reveals, 11' the feasibility of WACB independence in the conduct of 

monetary policy is thrown into doubt. This state of affairs leads to the undesirable 

result that the policy objectives of the WACB,. rather than determined by the 

independent decision making body of WACB, 112 would be determined by the national 

governments of the `dependent' NCBs who have the largest votes in the voting 

107 IMF Country Report on Nigeria: 2004 Article IV Consultation-Staff Report; Staff Statement; and 
Public Information Notice on the Executive Board Discussion Report No 04/239 (IMF Washington 
D. C August 2004) 23 <http: //www. imf. org/external/pubs/ft/scr/2004/crO4239. pdf> (9 August 2004) 
stated, `Staff also encouraged the CBN to consider further reforms to strengthen the conduct of 
monetary policy and the CBN's de facto independence. More restrictive access to the discount 
window-by raising the cost of borrowing from the CBN above the interbank offer rates and above 
treasury bill rates-would strengthen the CBN's control over its reserve money base. Staff also 
recommended that the CBN advances to the federal government be reduced with the statutory limit on 
the overdraft facility gradually lowered from 121h percent of current year projected revenues to 5 
percent, in line with limits set in other African countries, and subsequently phased out. This would 
remove an important source of base money creation. Finally, the domestic debt management reform 
should permit the CBN to completely remove itself from the primary government securities market. ' 
108 N Batini `Achieving and Maintaining Price Stability in Nigeria' (IMF Working Paper No WP/04/97 
June 2004) 12 <httn: //www. imf. org/external/pubs/ft/ 
109 Ibid. 

wp/2004/wp0497. pdf> (11 April 2005) 17-18. 

110 Ibid 8. For more on this see N Batini and J Gobat `The Transition to a Monetary Regime in Nigeria: 
Challenges and Goals' (paper presented at the 3rd Annual Conference on Rebuilding the Nigerian 
Financial System organised by the Money Market Association of Nigeria May 2004) cited in Batini (n 
126) 8,36. 
111 IMF 2004 Country Report No 04/239 on Nigeria (n 107) 23; also see M Ojo `The Role of the 
Autonomy of the Central Bank of Nigeria (CBN) in Promoting Macroeconomic Stability' (1999) 38 (1) 
CBN Economic & Financial Review 1-18 
<http: //www. cenbank. orR/OUT/PUBLICATIONS/EFR/RD/2000/EFRVOL38-1 PDF> (24 June 2002). 
1'z According to the WACB Revised Statute art 11(2), the decision making body of WACB comprise 
Governors of each of the Member States' Central Bank. 
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process of the Board of Directors. 113 This thus defeats the general notion of an 

independent WACB. 

The WAMZ position is very contrary to that of EMU. In the case of EMU, the 

statutes of NCBs of the ESCB were required to grant the NCBs full independence to 

formulate monetary policy prior to the commencement of operations of the ECB. 114 

This requirement was, in fact, a criterion for membership to EMU, 115 as I discussed 

above. 

1.2.2.3.2. Limitation on Lending to Public Sector 

The preservation of the functional independence of the regional central bank 

through prohibitions and/or restrictions on lending to public sector is determined by 

the preservation of NCBs functional independence through this same method. This 

may be achieved by preventing or limiting NCBs to grant direct credit to the 

government. 116 It may also be achieved by prohibiting NCBs from purchasing 

government securities directly from the (government) issuer, as I already mentioned 

above. 

Despite the fact that the CBN is generally prohibited from engaging in the 
following transactions: trade and having direct interest in * commercial, agricultural 

and industrial undertakings; "? purchasing of shares of any corporation; 11. granting 

loan upon security of shares119 and granting unsecured advances, 120 the CBN statute 

circumscribes the effect of these provisions with others permitting it to engage in 

these transactions with the government. 

113 This is so as WACB revised Statutes art 13(7) states, `Votes shall be weighted according to the 
shares of Member States in the subscribed capital of the WACB for any decision to be taken in relation 
to the capital of WACB, allocation of monetary income and net profits and losses of WACB... ' Hence, 
as Nigeria is the richest Member States of the WAMZ, it is votes are likely to be weightier than any 
Member State, thus making it possible for the Nigerian government to influence the manner in which 
WACB resources would be used. 
114 Example of this can be seen in the Bundesbank Law art 12 cited in Lastra (n 3) 41. 
115 EC Treaty art 121. 
116 Lastra (n 16) 490; Lastra (n 3) 39. 
117 Central Bank of Nigeria (Amendment) Act (No 411999) s 29(a). 
i's Ibid s 29(b). 
119 Ibid s 29(c). 
120 Ibid s 29(d). 
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Section 27 of the CBN Statute lists operations of the CBN which clearly 

contradict the prohibition of lending to government. Section 27(l)(f) permits the 

central bank to purchase, sell discounts or rediscount treasury bills of the Federal 

government which have been publicly offered for sale. Section 27(l)(g) also 

authorises the central bank to purchase and sell securities of the federal government. 

Section 27(1)(h) allows the central bank to invest in the same securities for any 

amount. Section 27(1)(j) provided for the granting of advances against public issued 

treasury bills. Section 27(l)(k)(ii) permits the central bank to grant advances against 

securities of the Federal Government. Section 27(1)(k) (v) permits the central bank to 

grant advances against treasury certificates issued by the Government. Section 

33(1)(2) makes provision for the CBN to grant temporary advances to the Federal 

Government with respect to temporary deficiency of budget revenue, although "such 

advances shall not exceed twelve and a half percent of the estimated recurrent budget 

revenue of the government for the year in which the advances are granted. "121 

These provisions reveal that the CBN is in no way restricted or prohibited 

from lending to the government and questions the extent of the Central Bank of 

Nigeria's functional independence. It also reveals that the CBN Act is still not 

compatible with the proposed WACB Statute. This position is contrary to that of the 

ESCB where the EC Treaty, prohibits the financing of government deficit via central 

banks credit through direct overdrafts and purchases of public debt instruments in the 

primary market. 122 These provisions were also clearly respected by NCB statutes prior 

to the EMU. For example, the prohibition of central bank to monetise government 

deficit was in operation in Germany prior to EMU. 123 

1.2.2.3.3. Regulatory Powers 

The achievement of WACB regulatory independence despite provisions in its 

statute safeguarding this, is dependent on the existence of regulatory independence in 

121 Ibid s 33(2). 
122 EC Treaty art 101 (1). 
123 According to Lastra (n 3) 40 fn 58, after the prohibition in the EC Treaty on financing of 
government deficit through central bank credit, Germany repealed the law permitting its central bank 
(the Bundesbank) to grant short-term cash advances to public authorities. 
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the NCBs. As seen in section 1.2.1.3.3 the power of a central bank to issue regulation 

on issues relating to its monetary policy and banking supervisory role is a 

characteristic of a central bank that has regulatory independence. This section assesses 

whether the Nigerian Central Bank has regulatory independence. 

By virtue of Article 46 of the CBN Act, the CBN "Board shall have the power 

to make and alter rules and regulations for the good order and management of the 

Bank. 19124 Although this provision grants the CBN Board the power to make and alter 

rules and regulations, it does not specifically state that the CBN is given power to 

make regulations with respect to the fulfilment of its functions as is the case with 

ECB, WACB and other Central Bank Statutes. The previous provision on this, before 

it was amended, provided, first, that the CBN `may, with the approval of the 

President, make regulations for the better carrying out of the objectives and purposes 

of this Decree. ' 125 This was then followed by the current provision in the amended 

statute that the CBN Board `shall have the power both to make and alter rules and 

regulations for the good order and management of the Bank. ' 126 The former provision 

clearly subjected the regulatory function of the CBN to the approval of the 

president. 127 The clear omission of this provision in the amended 1999 CBN Act thus 

suggests that the 1999 provision sought to transfer regulatory independence to the 
CBN Board. However, since the appointment of the Board is strongly influenced by 

the President who appoints them and has the power to extend their appointment, 128 the 

extent to which the Boards regulations and decisions are independent from 

government influence is questionable. 

The executive control over the regulatory function of the national central 
banks would affect the ultimate regulatory independence of the regional central bank, 

in this case the WACB, due to the fact that the national central banks are constituent 

12' CBN (Amendment) Act (No 41 1999) s 46 states, ̀The Board shall have power to make and alter 
rules and regulations for the good order and management of the Bank' 
125 CBN Act No 24 1991 s 46(1) stated, ̀ Bank may, with the approval of the President, make 
regulations for the better carrying out of the objects and purposes of this Decree. ' 
lZ Ibid s 46(2) states, ̀The Board shall have power to make and alter rules and regulations for the good 
order and management of the Bank' 
127 Ibid s 46(1) states, ̀ Bank may, with the approval of the President, make regulations for the better 
carrying out of the objects and purposes of this Decree. ' 
128 CBN (Amendment) Act (No 411999) ss 9(1) (2) (3) and 11. The President also has the power both 
to extend the appointment of the Board and to re-appoint them for a new term. 
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parts of the WACB. The reason for this is that although the national central banks are 

not to have nationalistic biases in conducting their WACB functions, 129 if they lack 

independence from their national governments, their WACB functions are likely to be 

biased in favour of their governments. Hence, in the case of regulatory independence, 

where this is lacking in a national central bank, as is likely to be the case in Nigeria, 

the regulatory stance of the CBN vis-ä-vis WACB regulatory functions would 

probably have a strong nationalistic bias. 

This state of affairs is particularly worrying as dependent national central 

banks of Member States with a strong financial presence in the WAMZ, such as 

Nigeria, would be in a position to influence the overall regulatory functions of the 

WACB if independence is not first achieved at national levels. 

The position is however different in the case of NCBs in the ESCB. The EC 

Treaty clearly provided that neither the ECB nor the NCB's of the ESCB were to take 

instructions from any Member State, body or institutions. 130 NCB Statutes were to be 

compliant with the ESCB Statute prior to membership in EMU. 131 These provisions 

were also enforceable by the ECJ. 132 With these provisions in place there was no 

room for the NCBs to influence the regulatory functions of the ESCB. 

1.2.2.3.4. Financial Independence 

The EMI states that government or parliaments may influence the NCB's 

financial affairs, through their ability to influence their budget or the manner in which 

129 This is reflected in their functions outlined in WACB Revised Statute art 16(1). 
130 EC Treaty art 108. 
131 EC Treaty art 109 and ESCB Statute art 14(1). EC Treaty art 121 (1) states, ̀ The Commission and 
the EMI shall report to the Council on the progress made in the fulfilment by the Member States of 
their obligations regarding the achievement of economic and monetary union. These reports shall 
include an examination of the compatibility between each Member State's national legislation, 
including the statutes of its national central bank, and Articles 108 and 109 of this Treaty and the 
Statute of the ESCB... ' 
132 EC Treaty art 237 (d) states that `The Court of Justice shall, within the limits hereinafter laid down, 
have jurisdiction in disputes concerning... the fulfilment by national central banks of obligations under 
this Treaty and the Statute of the ESCB. In this connection the powers of the Council of the ECB in 
respect of national central banks shall be the same as those conferred upon the Commission in respect 
of Member States by Article 226. If the Court of Justice finds that a national central bank has failed to 
fulfil an obligation under this Treaty, that bank shall be required to take the necessary measures to 
comply with the judgment of the Court of Justice. ' 
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their profit is allocated. 133 The CBN Act seems to provide adequately for the financial 

autonomy of the CBN. It granted the CBN Board the responsibility for considering 

and approving, "the annual Budget of the Bank; the approval of the audited and 

management accounts and the consideration of the management letter from the 

external auditors. "134 This means that the Board prepares the accounts of the CBN and 

appoints an auditor to audit such accounts. 135 These provisions do not allow the 

President or Parliament the ability to control the CBN's financial resources by 

determining its budget or how its profits are allocated, nor does it provide the 

President or Parliament with the ability to interfere with the manner in which CBN 

financial accounts are conducted. All it permits is that the President may require the 

Auditor-General of the Federation conduct an examination of the accounts of the 

Bank, and submit a report to this effect. 136 It also provides the schedule for the 

presentation and publication of CBN's financial accounts and reports. 137 

Article 28.2 of the WACB Statutes states that the WACB would exercise 

financial and budgetary autonomy as the Board of Directors would preside on the 

manner in which the annual account of WACB are to be drawn up. The Board of 

Directors shall also approve the audited accounts. 138 Hence, if the constituting 

national central banks lack financial autonomy from their respective governments, 

133 EMI 1996 Convergence Report (n 13) 102. 
134 CBN (Amendment) Act (No 411999) s 6(3) (a) (b). 
135 CBN (Amendment) Act (No 411999) s 43 (1) states, 'The accounts of the Bank shall be audited by 
an auditor or auditors appointed by the Board. ' 
136 CBN (Amendment) Act (No 41 1999) 43 (2) CBN Act (1999) states, `Without prejudice to the 
provisions of subsection (1) of this section, the President may direct the Auditor-General of the 
Federation to conduct an examination of the accounts of the Bank, and submit a report thereon relating 
to the issue, re-issue, exchange and withdrawal of currency notes and coins by the Bank and the Bank 
shall provide all necessary facilitates for the purpose of the examination. 
137 CBN (Amendment) Act (No 411999) ss 44 (1)-(7) states, ̀ The Bank shall, within two months after 
the close of each financial year, transmit to the President, a copy of its annual accounts certified by the 
auditor. The Bank shall, within four months from the close of each financial year, submit to the 
President a report on its operations during the year. Any report required to be submitted to the 
President shall be published by the Bank in such manner as the Governor may direct. The Board shall 
ensure that accounts submitted pursuant to this section shall as soon as possible be published in the 
Gazette. The Bank shall as soon as may be practicable after the last day of each month, make up and 
publish a return of its assets and liabilities as at the close of business on that day, or if that day is a 
holiday, as at the close of business on the last preceding business day. A copy of the return referred to 
in subsection (5) of this section shall be forwarded to the President and shall be published in the 
Gazette. In the application of this section, the gold tranche position at the International Monetary Fund 
shall form part of the external reserve assets of the Bank. ' 
138 WACB Revised Statute art 28(2) states that `The Board of Directors shall establish the principles for 
the Executive Board to draw up the annual account of the WACB. The audited account shall be laid 
before and be approved by the Board of Directors and submitted to Council not later than four months 
from the last day of December. ' 
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this would question the extent of the exercise of financial autonomy by the regional 

central bank. This is so as the nationalistic control of the finances of the national 

central banks by the government is bound to trickle into the affairs of the regional 

central bank, particularly where the state in question is a financially influential 

Member with strong voting powers, as is the case with Nigeria within WAMZ. 139 

Thus the preservation of financial autonomy of the CBN and of the other national 

central banks of WACB would be crucial for the WACB itself to exercise financial 

autonomy. 

The section has purported to explain that the Central Bank of Nigeria does not 

have de facto independence and is deficient also in de jure independence, although 

some features of independence exist in certain parts of the statute. Since Nigeria is the 

driving force of the WAMZ monetary union and the largest economy in the zone, its 

lack of de facto independence and its deficiency in de jure independence, questions 

the overall success and effectiveness of the WACB and the WAMZ monetary union 

when they commence operation. 

The assessment of the CBN Statute reveals areas of non-compatibility with the 

Statutes of WACB, which is contrary to WAMI's proposal that national central bank 

statutes should be compatible with the WACB statute prior to monetary union. 140 

Although this was a proposal and was not incorporated as a convergence criterion, as 
it is the case in EMU, it is a significant requirement for the smooth operation of the 
WACB, as NCBs are constituent parts of the WACB. 

1.2.3. The Nigerian Economy, the Need for Stability and Central Bank 
Independence 

139 This is so as WACB revised Statutes art 13(7) states, `Votes shall be weighted according to the 
shares of Member States in the subscribed capital of the WACB for any decision to be taken in relation 
to the capital of WACB, allocation of monetary income and net profits and losses of WACB... ' Hence, 
as Nigeria is the richest Member States of the WAMZ, it is votes are likely to be weightier than any 
Member State, thus making it possible for the Nigerian government to influence the manner in which 
WACB resources would be used. 
Sao West African Monetary Institute (WAMI) Proposal for the Framework of Monetary Policy of the 
West African Central Bank (n 6) 8. 
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1.2.3.1. The Nigerian Economy and the Need for Stability 

According to an IMF study of 2004, the Nigerian economy has a high degree 

of openness to the rest of the world. 141 This high degree of openness indicates that the 

Nigerian economy is heavily exposed to external shocks, shocks to commodity prices, 

exchange rate and / or relative prices of imported intermediate and final goods. The 

effect of exchange rate changes in open economies like Nigeria influences import 

prices and eventually affects consumer price inflation. 142 This impacts on the central 

bank's mandate with regard to the maintenance of price stability. 143 

Although the existence of central bank independence cannot prevent these 

occurrences, it is vital, as the price stability effect of such shocks may be harder to 

control where the central bank is unable to absorb the effect through tightening 

monetary policy due to a lack of independence. The study thus fords that the 

maintenance of stable prices in an economy with such a degree of openness as 

Nigeria, would require `... granting operational autonomy to the CBN so that the 

government can no longer interfere with monetary policy operations, while providing 

an adequate system of checks and balances to ensure central bank accountability... ' 144 

However, as considered in section 1.2.2 the Central Bank of Nigeria is lacking 

in this regard. 

1.2.3.2. The Dependence on Oil Revenues and Its Impact upon Fiscal Policy 

Nigeria's main source of revenue is oil. The generation of revenue from this 

source is determined by events in the international oil markets and have resulted in the 

fluctuations in revenue generated from this source. This led to boom-and-bust-type 

fiscal policies in the 1980s and 1990s characterised by unpredictable flows of capital 
into the nation. Although neither the central bank nor its independence can influence 

occurrences in the international markets, the central bank's role in controlling the 

consequences of these occurrences is critical. However, the CBN was not independent 

141 Batini (n 108) 12. 
142 Ibid 13. 
143 Ibid 12 -13. "4Ibid8. 
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during these periods and was, thus, unable to contain the effect of excessive 

government spending through the conduct of monetary policy. For instance, monetary 

policy under the 1991 CBN Act was in the sole purview of the President and Head of 

State of Nigeria who had to give the final say as to this matter. 145 

Nigeria has had a poor framework for dealing with oil risks especially when 

revenue generated from oil dried up during the decline in oil prices in the 1980s. As 

Nigeria did not have a proper financial safeguard to make up for the short falls in 

government revenue, Nigeria often resorted to the "printing press" (monetisation of 

government deficit). This resort to "printing press" had inflationary consequences and 

affected the achievement of price stability. 146 Batini argues that had the Central Bank 

of Nigeria been independent the prevalent occurrence in Nigeria of resorting to the 

"printing press" would not have occurred. 147 

Thus, although central bank independence cannot control the occurrences in 

the international oil markets, it imposes restrictions with regard to the use (and abuse) 

of the "printing press. " Indeed, although central bank independence cannot alone- 

achieve price stability, its absence can worsen a state of instability. Hence, the 
idiosyncrasies of the Nigerian economy make the role of central bank independence 

more critical in the furtherance of the central bank's price stability objective. 

The achievement of the level of price stability stipulated in the convergence 
criteria in the Accra Declaration has not been achieved in Nigeria despite the fact that 

price stability has been a significant CBN objective. 148 A brief historical assessment 

of inflation in Nigeria between 1980 and 2003, conducted by the IMF, concluded that 
Nigeria has not had a history of price stability: 

145 Central Bank of Nigeria Act No 24 of 1991 s 8(1) - (2) stated `The Governor shall keep the 
President informed of the monetary and banking policy pursued or intended to be pursued by the Bank 
(s8(1)). The President after due consideration may, in writing, direct the Bank as to the monetary and banking policy pursued or intended to be pursued and the directive shall be binding on the Board which 
shall forthwith take all steps necessary or expedient to give effect thereto (s8(2)). ' 
146 Batini (n 108) 17-18. 
147 Ibid. 
148 Central Bank of Nigeria (CBN) 2002 Monetary Policy Circular No 33 stating that one of the CBN's 
major objectives is the `sustenance of price and exchange rate stability. ' This was cited in Batini (n 
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Despite the apparent continuity in objectives, Nigeria's inflation 

experience since 1980 has been mixed. . . in the period from the early 
1980s to the second half of the 1990s, annual inflation has averaged 
around 30 percent. Subsequently, average annual inflation has come down 

to one-digit rates. However, since 2001, inflation is back in the two-digit 

rate territory, with an average of about 18 percent over 2000-2002. 
Although the IMF... pencilled in an inflation forecast of 12-14 percent 
for 2003, others, including Standard Chartered, have forecasted prices to 

continue growing at around 19 percent on a year-on-year basis for that 

year. 

1.2.4. Institutional Approaches to Achieve Price Stability in Nigeria 

In order to achieve the objective of price stability, the IMF states that the 

Central Bank of Nigeria should be granted independence. It states, Nigeria must first, 

"... address a number of institutional and operational issues. These include designing a 

workable fiscal-monetary policy mix so that the borrowing requirements of the 

government no longer dominate monetary policy decisions. This includes granting 

operational autonomy to the CBN so that the government can no longer interfere with 

monetary policy operations, while providing an adequate system of checks and 

"lso balances to ensure central bank accountability.... 

As assessed in section 1.2.2.3.1 and 1.2.2.3.2, although the CBN was granted a 

certain degree of de jure independence in the 1999 CBN Amendment Decree, the de 

facto state of affairs has been non-independence. Hence reform of certain provisions 

in the CBN Act 1999, particularly provisions on the reduction of CBN's finance / 

monetisation of government deficit is significant. 151 This reform would strengthen de 

jure independence and pave the way for the attainment of de facto central bank 

independence. 

1.2.5. Central Bank Independence in Nigeria and the Rule of Law 

108) 4. Suffice to mention though that the CBN's objective of the achievement and sustenance of price 
stability is not outlined as its primary objective in the Central Bank Act. 
149 Batini (n 108) 4. 
150 Batini (n 108) 8. 
lsl See IMF 2004 Country Report No 04/239 on Nigeria (n 107) 23 for IMF's suggestions for 
instituting de facto independent in the Central Bank of Nigeria. 
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During the 1980s and till the late 1990s (where price instability was prevalent 

and the inflation rate was excessively high), Nigeria was for the most part under a 

military dictatorship. These military regimes were characterised by the military 

government having total control and the final say with regard to the conduct of 

monetary Policy. 152 Democratic governments typically understand the place of an 

independent central bank in the achievement of macroeconomic stability. However, as 

the military governments are typically unaccountable to parliament and their decision 

not subject to review by the courts, central bank independence under military regimes 

cannot prosper. As such, the chequered history of central bank non-independence in 

Nigeria was particularly rife when the country was under military regimes. An article 

in the Financial Times revealed that Abacha (a Nigerian military dictator) looted 4$bn 

from the Central Bank of Nigeria during his 4 and a half year military rule between 

1993 and 1998.153 It also revealed that during his administration, there were instances 

were the government went into the central bank of Nigeria, demanding truckloads of 

dollars. 154 These revelations attack the heart of the independence or autonomy of the 

central bank. Thus Ojo, former Governor of the CBN stated: 

Reviewing the period, 1988 -1998 during which the CBN operated under 
the CBN Decree No. 24 [1991 and BOFI Decree No. 25 [1991]. It observes 
that the period in question was characterized by an unstable 
macroeconomic environment... while the Bank experienced a change in its 
channel of communication with the Federal Government, it did not have 
the full freedom to conduct its monetary policy. While noting that it is too 
early to assess the effectiveness of the new CBN law, [the CBN 1999 
Amendment Act] in enhancing the Bank's conduct of monetary policy, the 
new provisions certainly confer on the Rank a good measure of autonomy. 
This would promote macroeconomic stability, but the Bank's actual 
performance should be improved by strong support from both the 

152 Prior to the amendment of the CBN Act in 1999, the 1991 Act had provided that the President had 
the final say in the conduct of monetary policy. Thus, Central Bank of Nigeria Act No 24 of 1991 s8 
(1) states, "The Governor shall keep the President informed of the monetary and banking policy 
pursued or intended to be pursued by the Bank. Section 8(2) states, "The President after due 
consideration may, in writing, direct the Bank as to the monetary and banking policy pursued or 
intended to be pursued and the directive shall be binding on the Board which shall forthwith take all 
steps necessary or expedient to give effect thereto. " 
153 A Parker `Stolen Funds: Swiss to help Nigeria over cash looted by ex-dictator' Financial Times 
(London UK 20 August 2003) 9. Parker reports that the Switzerland authorities, Liechtenstein, 
Luxembourg and the UK had frozen Abacha's funds worth $618, $350m, $250m and $30m 
respectively. He also reports that Abacha looted 4$bn from the Central Bank of Nigeria during his 4 
and a half year rule between 1993 and 1998. 
1-54 Source from an unidentified member of staff at the Central Bank of Nigeria, who wishes to remain 
anonymous for security reasons. 
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executive and legislature as well as through upgrading its internal 
capacity. "' 

Even though the CBN Act of 1999 supposedly granted independence to the 

central bank, it has been criticised. '56 As stated above, it is hoped that the suggested 

reform as proposed by the IMF 2004 Report157 of the current Central Bank legislation 

will be carried out speedily in order for independence to be achieved. The likelihood 

of this cannot however be predicted. The reason for this is that this bill is being 

proposed by the currency democratic government, whose term is coming to an end in 

2007. The volatile state of Nigerian politics makes it difficult to predict that CBN 

independence, which has not been achieved yet, could be preserved when a new 

regime comes into power. These circumstances in Nigeria, as a Member State of 

WAMZ, make the implementation and the sustainability of the proposed WAMZ 

monetary union questionable. This is especially so as the state of affairs of WAMZ 

NCB non-independence will impede the primary objective of price stability of 
WACB, the common monetary authority, since NCBs are constituent parts of WACB. 

2. Comparison of the Institutional Framework for Monetary Cooperation in 

WAEMU and WAMZ 

The sections above have assessed the institutional requirements for Central 
Bank Independence at both regional and domestic level in the proposed WAMZ 

monetary union arrangement. This assessment reveals that the independence of the 

national central banks is necessary for the effective independent operation of the 

regional central bank and the overall functioning of the proposed monetary union. 
Hence, the existence of complementary regional and domestic preconditions, (of 

which central bank independence is a key component), is required for the proposed 

monetary union in WAMZ to work. 

In the case of the francophone West African Monetary Union (WAMU- 

WAEMU), there has been no room for the requirement of complementary regional 

iss Ojo (n 111) 1. 
156 Sees 1.2.2. 
157 IMF 2004 Country Report No 04/239 on Nigeria (n 107) 23 para 34. 
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and domestic preconditions in the smooth functioning of the WAEMU. The reason for 

this lies in the historical differences between the WAMU-WAEMU and the proposed 

WAMZ monetary union. Unlike the proposed WAMZ monetary union and the EMU, 

which are monetary union arrangements among independent states, the WAMU- 

WAEMU, as seen in Chapter Two, was a continuation of the monetary arrangement 

(in the form of a currency board) that existed in the colonial era. Hence, it did not 

require domestic preconditions for the regional monetary arrangement to work. Since 

none of the WAMU-WAEMU states had previously exercised independence in the 

conduct of their monetary affairs there was no need for sophisticated legal 

arrangements coordinating their various monetary regimes (as required in the WAMZ 

states and in the EU). All that was required was for the newly independent states of 
WAMU-WAEMU to sign agreements with their ex-colonial masters consenting to the 

continuation of the monetary arrangement after independence. This was thus 

arranged, and the monetary union commenced and has since existed with the strong 

support and guarantee of the French Treasury under conditions outlined in the 
WAMU Treaty and the Cooperation Agreement between the French Republic and 
WAMU Member States. '58 

3. Conclusion 

This Chapter has assessed the significance of central bank independence in the 

proposed WAMZ monetary union and considered whether complementary regional 

and domestic preconditions existed for achieving central bank independence at these 

Asa The following Agreements constitute the core provisions for the operation of the WAMU - WAEMU: The Treaty Establishing A West African Economic and Monetary Union 1994, (WAEMU 
Treaty); The Treaty Establishing the West African Monetary Union 1962, as amended in 1973 
(WAMU Treaty); The Agreement on Cooperation Between the French Republic and the Member 
Republics of the West African Monetary Union 1962, as amended in 1973 (WAMU Agreement); The 
Statute of the Central Bank of West African States (BCEAO Statute) 1962; Convention of the 
Operations Account between the Minister of Economy and Finance of The French Republic and the 
Chairman of the Council of Ministers of the Union 1963, as amended in 1973 (The Operations Account 
Convention). Since the commencement of the euro in 1999, however, the single currency for the 
WAMU States (the CFA Franc) ceased to be pegged to the French Franc and is now pegged to the 
euro. France was authorised by a Council Decision 98/683/EC of 23 November 1998 Concerning 
Exchange Rate Matters Relating to the CFA and the Comorian Franc [1998] OJ L320/58 to continue its 
obligations under the WAMU Treaty after the adoption of the euro. This Decision unequivocally states 
that only the French Treasury, and not the Banque de France or the ECB, will be required to support 
the parity of the CFA Francs. For more on this see C Zilioli and M Selmayr The law of the European 
Central Bank (Hart Oxford 2001) 226 - 227. 
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levels. It has argued that vital domestic preconditions should be in place for the 

attainment of the independence of the regional central bank as well as the long-term 

success of the monetary union arrangement. These domestic preconditions should 

ensure that an adequate legal framework for achieving de facto and de jure central 

bank independence exists. The analysis in this Chapter shows, using Nigeria as a case 

study that, unlike the case of the EU (and although Member States provide to a certain 

extent for de jure independence) both de facto and de jure independence are deficient 

in Member States. 

In order for the approach currently adopted to guarantee central bank 

independence of the proposed regional central bank the participating national central 

banks must be independent de jure and de facto. The case study of the Central Bank 

of Nigeria reveals that such independence at the domestic level is lacking. It thus 

questions the feasibility the independence of the regional central bank and the long- 

term effectiveness of the operation of the proposed WAMZ monetary union. 

The EMU model for achieving a monetary union is instructive for the 

proposed WAMZ monetary union, however its application is unrealistic to WAMZ as 
it requires that de jure and de facto central bank independence exists at the domestic 

level in order that an independent regional central bank with the ability to effectively 

attain price stability emerges. This is not the case as the Nigerian case study reveals. 
The WAMU-WAEMU model for achieving a monetary union would have been a 

more realistic option for WAMZ to be guided by since it was the existing monetary 

union arrangement in the sub-region. However, its application to the WAMZ 

framework would also have been impracticable. This is so because WAMU was a 

continuation of a colonial monetary arrangement, while WAMZ is not. As such, the 
historical evolution of WAMU does not make its institutional arrangement or 
framework instructive to WAMZ's with respect to the best applicable institutional 

framework for achieving the WAMZ monetary union. It thus cannot be applied to 
WAMZ, which is a proposed arrangement for monetary union among independent 

states. 
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CHAPTER FIVE 

INTEGRATION OF BANKING MARKETS IN THE WAMZ MONETARY 

UNION: THE NIGERIAN ASSESSMENT 

1. Introduction 

This chapter assesses the place of the integration of financial markets in the 

proposed WAMZ monetary union arrangement. It focuses, particularly, on banks 

since they constitute the core of financial markets and systems in West Africa. By 

providing a comparison with the EU, this chapter considers whether the institutional 

and legal requirements for the integration of banking markets exist at both the 

regional and national levels in WAMZ. It uses Nigeria as a case study in assessing the 

domestic institutional requirements for achieving the integration of banking markets 

in ECOWAS-WAMZ. In making a case for the need for an adequate institutional and 

legal infrastructure for the integration of banking markets, it provides a comparison 

with the institutional framework for banking markets integration in WAEMU. 

2. Legal and Institutional Requirements for the Integration of Banking 

Markets 

This section considers the level of development of banking systems in 

Member States in order to assess whether they are indeed developed enough to 

facilitate the integration of banking markets. It considers the rationale for effective 

domestic banking systems in Member States of a monetary union and assesses the 

domestic banking institutional requirements for a monetary union arrangement. 

Emphasis is placed on the significance of well-functioning domestic frameworks for 

banking regulation and supervision by providing a comparison between the banking 

harmonisation framework within the EMU and WAMU, and the proposed banking 

harmonisation framework of the WAMZ region. It then considers the preparedness of 

WAMZ states for the proposed banking harmonisation by assessing, in detail, the 

Nigerian Banking System. It further compares the Nigerian Banking system with the 
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framework for banking within WAMU (the first monetary union within West Africa), 

using Cote d'Ivoire as a point of reference where required. It considers the impact of 

Member States on the WAMU banking harmonisation regime and outlines lessons 

which the WAMZ arrangement can draw from this arrangement. 

2.1. Rationale for Effective Banking Systems in a Monetary Union 

Arrangement 

2.1.1. Banks As Essential Instruments to Achieve Monetary Policy Goals 

The primary characteristic of a full monetary union is the operation of a single 

monetary policy administered by the designated monetary authority of the union. 

Banks play a significant role in the conduct of monetary policy, as they are channels 

through which the amount of money in circulation can be controlled. ' As such, their 

smooth operation becomes significant to a monetary union arrangement? In order to 

ensure that banks' behaviour is supportive of the monetary policy objective of the 

central bank, the institutional arrangement for banking supervision becomes relevant. 

Hadjiernmanuil criticises this argument in the context of the European Monetary 

Union, stating that this requirement would only be necessary in a monetary union 
involving states which did not have adequate banking systems in place. In the case of 

the EU, he was of the view that this did not apply as all existing Member States had 

effectively functioning banking systems. 3 However, as this work studies WAMZ 

banking systems, using the Nigerian banking system, with a chequered banking 

history, as a case study, this rationale is of relevance. 

2.1.2. A Well-functioning Banking System Contributes to the Central Bank's 

Pursuit of Stability 

A well-functioning banking system contributes to the pursuit of financial 

stability, thus facilitating the objectives of a monetary union. Effectively functioning 

1 West African Monetary Institute (WAMI) `Institutional Framework for Banking Supervision in the 
West African Monetary Zone (WAMZ)' (Accra Ghana March 2002) (WAMI-IMAO/ODG/CC. 7105) ii; 
R Lastra Central Banking and Banking Regulation (LSE Financial Markets Group London 1996) 62 
and 75. 
2 Ibid (WAMI). 
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banks with adequate supervision are less prone to crises and hence the likelihood of 

the central bank being called to assist them as lender of last resort gets reduced 4 In 

the absence of banking problems, the central bank can focus on its primary objective 

of price stability. 

2.1.3. Strengthens Integration of Banking Market and the Co-ordination of 

Monetary Policy Among Member States 

The Delors Report stated that one of the principal features of a Monetary 

Union is the full integration of banking and other financial markets. 5 The report stated 

that the rationale for this is that the full integration of banking markets would require 

strong coordination of monetary policy among Member States. Member States would 

no longer have control of the circulation of their national currencies within the region 
6 

once cross-border banking activities became fully operational. 

2.1.4. Maintains and Supports the Economic and Monetary Union Arrangement 

One of the criteria of the Copenhagen Criteria, ' which are the requirements for 

membership to the European Union, is that aspiring states possess functioning market 

3C Hadjiemmanuil The European Central Bank and Banking Supervision (Studies in International 
Finance and Economic Law Centre for Commercial Law Unit Studies London 1996) 22. 
4C Goodhart and D Shoenmaker `Institutional Separation Between Supervisory and Monetary, 
Agencies' (LSE Financial Markets Group April 1993). The possible interruption of Central banks 
conduct of price stability when they inject liquidity in the banking system in order to avert a 
systemic/payment crisis due to failings in the banking system has resulted in the argument that the 
Central Bank should be involved in the oversight and supervision of banks so that its Lender of Last 
Resort Function, does not conflict with its priority goal of the attainment of price stability. 
5 Committee for the Study of Economic and Monetary Union (Delors Committee) Report on Economic 
and Monetary Union in European Communities (Office for Official Publications of the European 
Communities Luxembourg April 1989) (Delors Committee Report) 19 para 22. The Delors Committee 
Report was preceded by Council and Commission of the European Communities Report to the Council 
and the Commission on the realisation by stages of Economic and Monetary Union in the Community 
[8 October 1970] EC Bulletin Supplement No 11/1970 (Werner Report) 
<http: //europa. eu. int/comm/economv finance/emu history/documentation/chapter5/19701008en72reali 
sationbystage. PDF> (24 June 2003). 
6 Ibid (Delors Committee Report) 20 para 22. 
7 The rationale for the Copenhagen Criteria was that aspiring Member States would need to attain and 
adopt the standards of the existing economic integration arrangement so as to facilitate a smooth 
transition into the existing framework. The European Council had stated that the establishment of these 
criteria was in order that the momentum of integration would still be maintained as the enlargement of 
the Group takes place. See European Council Conclusion of the Presidency in Copenhagen (June 1993) 
13 <http: //ue. eu. int/ueDocs/cros Data/docs/pressData/en/ec/72921. pdf> (22 November 2003). 
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economies. 8 In the EU commission's outline of the components of this criterion, it 

was stated that one of the characteristics of a functioning market economy is an 

effective banking and financial system9 The EU commission deemed the existence of 

effective banking and financial systems as significant to improve the efficiency of the 

economies of such Member States. This state of affairs enhanced their ability to 

support the economic and monetary union by fulfilling its economic requirements. 

3. Regional Banking Harmonisation within a Monetary Union Agenda 

3.1. Implications of the Integration of Banking Services 

As the integration of banking and financial services within a monetary union 

increases, the need for effective banking regulation and supervision of integrated 

markets, suggests that some institutional arrangement is needed. According to Lastra, 

Banking regulation refers to the establishment of rules, to the process of 
rule-making and includes legislative acts and statutory instruments issued 
by the competent authorities nationally, international rules (often `soft 
law' in the field of banking and finance) and rules issued by self- 
regulatory organisations and private `clubs', such as a cooperative bankers 
association... Supervision in a narrow sense (ie, supervision stricto sensu) 
refers to the oversight of financial firms' behaviour (in particular, risk 
control). lo 

8 Ibid (European Council) 13, where the European Council states the Copenhagen Criteria as follows: 
`Membership requires that the candidate country has achieved stability of institutions guaranteeing 
democracy, the rule of law, human rights and respect for the protection of minorities, the existence of a 
functioning market economy as well as the capacity to cope with competitive pressure and market 
forces within the Union. Membership presupposes the candidates' ability to take on the obligations of 
membership, including adherence to the aims of political, economic and monetary union. ' 
9 EC Commission Towards the Enlarged Union: Strategy Paper and Report of the European 
Commission on the Progress Towards Accession by Each of the Candidate Countries COM (2002) 700 
final (9 October 2002) 9 and 15 <http: //europa. eu. int/comm/enlarszement/report2002/strategy en. pdf> 
(22 November 2003). 
lo R Lastra `A taxonomy on banking regulation: The renaming of this Journal from the JIBR to the 
JBR' (2005) 6 Journal of International Banking Regulation 1,1. Lastra further gives a broader 
definition of banking supervision by stating that, `... supervision in a broad sense can be understood as 
a process with four stages or phases: licensing, authorisation (entry into the business); supervision 
stricto sensu, sanctioning and crises management, which comprises lender of last resort, deposit 
insurance and bank insolvency proceedings. 
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In the European Union, such arrangement is not centralised, since EU Member 

States retain responsibility for banking supervision and regulation but a great deal of 

co-operation and co-ordination has been developed over the last few years. Yet 

questions remain about the asymmetry of having a single monetary policy and 

decentralised prudential supervision, particularly in the case of a systemic crisis. " 

Nonetheless, the EC Treaty12 grants the European Central Bank a role in the case of 

crisis arising from the payment system. 13 Harmonisation of banking regulations and 

coordination of supervisory efforts will be a necessary condition for the effective 

functioning of monetary union. 

3.2. Methods of Achieving Banking Harmonisation within A Monetary Union 

3.2.1. Harmonisation via the Adoption of International Agreements Defining 

the Rules 

Harmonisation can be achieved by entering international agreements defining 

the rules in question but without creating a supranational structure. 14 EC Member 

States have taken this approach in the field of banking regulation and have framed a 

common banking policy. The supervision of banks is, however, conducted at the 

national level. 

The WAMU Banking System also adopts this method. Under the system, all 

banks within the monetary union zone are governed by the WAMU Harmonised 

11 For more on this see R Lastra 'The Governance Structure for Financial Regulation and Supervision 
in Europe' (2003) 10 Columbia Journal of European Law 49,56 -58. 
12 References to EC Treaty provisions are references to the Consolidated Version of the Treaty 
establishing the European Community (EC Treaty) and of the Treaty on European Union (EU Treaty), 
incorporating the amendments made by the Treaty of Nice [2002] OJ C 325/01 
<http: //europa. eu. int/eur-lex/prilen/oj/dat/2002/c 325/c 32520021224en00010184. pdf> (25 May 
2005). As the Treaty establishing a Constitution for Europe [2004] OJ C 310/01 
<http: //www. eu. int/eur-lex/lex/JOHtml. do? uri=OJ: C: 2004: 310: SOM: EN: HTML> (15 February 2005) 
(the proposed EU Constitution) was thrown into a legal limbo' according to some commentators, 
following the rejection of the Treaty in referenda in France) and the Netherlands in 2005, the 
ratification process was suspended to allow for a `period of reflection. ' This suspension does not equate 
to the abandonment altogether of the Constitution and the text of the Treaty remains a legal document 
of value to refer to. It shall thus be referred to as the proposed EU Constitution, where relevant in this 
chapter. 
13 EC Treaty art 105(2); ESCB Statute art 3(1); the proposed EU Constitution art 111-185 (2) (d). 
14 Lastra (n 1) 222,239. 
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Banking Law. 15 However, unlike the position in the EU, supervision of WAMU banks 

is centralised and is jointly conducted by the Central Bank of West African States 

(BCEAO) 16 and the WAMU Banking Commission. '7 

3.2.2. Harmonisation by Way of Entrusting Regulation to a Centralised Body 

The harmonisation of laws can also be achieved by transferring responsibility 

for regulation to a centralised authority. 18 This is the proposed long-term approach for 

the regulation of banks under WAMZ framework and is considered below. 

4. Regional Arrangements for Banking Regulation and Supervision within the 

WAMZ: The ESCB and WAMU-WAEMU Comparison 

4.1. The WAMZ framework for Banking Regulation 

The WAMZ framework for banking regulation is not clearly outlined in the 

Statute of the West African Central Bank (WACB), which is the common monetary 

institution created to administer the WAMZ Monetary Union. With respect to banking 

regulation, the first provision on the topic states that, `The Branches of the WACB 

(which are National Central Banks)19 shall perform the following functions in their 

'20 territories... licensing, regulating and supervising financial and credit institutions... 

is The Banking Law of WAMU States (WAMU Banking Law) in Banque Centrale des Etats de 
l'Afrique de l'Ouest Direction des Affaires Juridiques, Recueil des textes communautaires de l'Union 
Monetaire Ouest Africaine (UMOA) (Mai 2000 Dakar). Other legal provisions regulating WAMU 
banking operations include: The WAMU Banking Commission Convention in Banque Centrale des 
Etats de l'Afrique de l'Ouest Direction des Affaires Juridiques, Recueil des textes communaulaires de 
l'Union Monetaire Ouest Africaine (UMOA) (Mai 2000 Dakar); The Treaty / Agreement establishing 
the WAMU Banking Commission In Banque Centrale des Etats de l'Afrique de l'Ouest Direction des 
Affaires Juridiques, Recueil des textes communautaires de Minion Monetaire Quest Africaine (UMOA) 
(Mai 2000 Dakar). The Revised Treaty establishing the West African Monetary Union (WAMU 
Treaty) (Adopted on 14 November 1973, entered into force on 22 January 1984) 1481 UNTS 28; The 
Statutes of the Central Bank of West African States (1962) (BCEAO Statutes) appended to the Original 
WAMU Treaty in L Sohn (ed) Basic Documents of African Regional Organizations Volume II (Oceans 
New York 1972) 942. 
16 BCEAO Statute art 27; WAMU Treaty art 22; (WAMU Banking Commission Convention) art 13. 
17 WAMU Banking Commission Convention art 13. 
is Lastra (n 1) 222,239. 
19 The Revised Statute of the West African Central Bank 2003 (WACB Revised Statute) art 6(1). 
20 Ibid art 16 (vi). 
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This could be interpreted as stating that the regulation of credit institutions was to be 

performed by National Central Banks. Also Article 27(2) states that, `The WACB 

may offer advice to, and be consulted by... the competent authorities of the Member 

States on the scope and implementation of legislations and other rules and regulations 

relating to prudential supervision of credit institutions.... ' Although it is not 

categorically stated in this provision, it can be deduced that the competent authorities 

in Member States have the responsibility for the regulation of credit institutions. Also, 

although the provision does not give the WACB any direct regulatory responsibilities 

with respect to the regulation of credit institutions, the WACB could be called upon to 

play a role in this respect. If, however, the competent authorities in Member States for 

the regulation of credit institutions are the National Central Banks, then, as branches 

of WACB, the regulation of these banks is conducted by the WACB. 21 Whatever the 

intention of the Statute drafters, the reading of the Statute seems to place this function 

at the national level. 

Suffice to say that it has been proposed that a Financial Services Committee 

(FSC) shall conduct regulatory functions with respect to credit institutions at the 

initial stage of the commencement of the WACB. 22 At a later stage, it would take on 

21 Ibid art 6(1) provides that, `The existing National Central Banks of Member States shall on the 
coming into force of the Statute become branches of the WACB. ' 
22 It has however, been proposed by WAMI, (the institution that would be transformed into the WACB 
after the monetary union comes about) that a long term policy objective of WAMZ should be the 
regulation and supervision of banks and other financial institutions within the Monetary Union by a 
separate body, the Financial Services Committee (FSC). The reasoning behind this is that as financial 
systems becomes more sophisticated, the conduct of monetary policy would become more tasking thus 
necessitating the transfer of the task of the regulation and supervision of institutions to a separate body, 
while the WACB concentrates solely on monetary policy. WAMI proposes that prior to the transfer of 
regulation and supervision to the FSC, the FSC would be responsible for banking and financial 
regulation while the WACB would be responsible for supervision. As such WAMI recommends the 
creation of the single institution to regulate and supervise the activities of all the institutions in the 
financial system (FSC) as well as the creation of a Deposit Insurance Scheme. It further proposes that 
this scheme should operate along the lines of the Nigerian Deposit Insurance Corporation. It 
recommends that both institutions should be established at the commencement of the WACB. For more 
on this see, WAMI (n 1) 22-23; For Deposit Insurance in WAMZ, see S Alashi `Banking Supervision 
Under the West African Monetary Zone' 14 
<http: //www. cenbank. orR/OUTIPUBLICATIONS/EFR/RD/2002/EFRVOL40-4-5. PDF> (6 January 
2004) where he argues that the practice of the implicit Deposit Insurance Scheme has 2 major 
drawbacks. Firstly, as it makes no provision for the protection of depositors in the event of bank failure, 
and protection is at the discretion of the government. Secondly, protection is focused, on the individual 
institution as against the depositors and this encourages moral hazard in some member States as banks 
of a certain status can expect to be bailed out by government. For example, three banks were liquidated 
in Ghana in 2000 and the Government paid all the depositors fully. In Guinea, the two banks that were 
distressed early in 2002 were bailed out by the Government and in a similar manner, a distressed bank 
in The Gambia was recapitalised and revived by the Government. 
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both the regulation and supervision of credit institution, while the WACB would be 

left to pursue its primary objective of maintaining price stability within the monetary 

union. 

4.2. The WAMZ framework for Banking Supervision 

Like the WAMZ framework for banking regulation, the WAMZ framework 

for banking supervision is not very clear. In the first provision referring to the topic, it 

is stated that one of the main functions of the WACB would be the exercise of 

prudential supervision over credit and financial institutions. 23 In another provision, the 

functions of National Central Banks are listed. They include licensing, regulation and 

supervision of financial and credit institutions within their territories. 24 It is not clear 

whether this framework intends to devolve the supervision of credit institutions within 

WAMZ to the national central banks and absolve the WACB of any direct supervisory 

functions, or whether it intends to share supervisory functions with national central 

banks. Suffice to say though, that in another unclear provision, the banking 

supervisory function of the WACB is watered down by the use of evasive words. As 

such, the main provision on supervision which is entitled `Prudential Supervision' 

states that, `The WACB may in accordance with the decision of the Board of 

Directors perform tasks relating to the prudential supervision of credit institutions and 

other financial institutions. 'u 

This provision seems to exonerate the WACB from any direct supervisory 

function. First it uses non-committal words such as `The WACB may ... perform tasks 

relating to the prudential supervision... ' which is a shift from Article 8(1) (vii) which, 

23 WACB Revised Statute art 8(1) (vii), lists one of the main functions of the WACB as the `exercise of 
prudential supervision over credit and financial institutions. ' 

Ibid art 16(l)(vi), lists as one of the functions of the National Central Banks, which are branches of 
WACB is the licensing, regulation and supervision of financial and credit institutions within their 
territories. 
25 Ibid art 27(1). Suffice to say that a similar provision exists for in the EC Treaty in an attempt to 
outline the role of the banking supervisory function of the ECBs. EC Treaty art 105(6) thus states that, 
`The Council may, acting unanimously on a proposal from the Commission and after consulting the 
ECB and after receiving the assent of the European Parliament, confer upon the ECB specific tasks 
concerning policies relating to the prudential supervision of credit institutions and other financial 
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unequivocally, lists one of the main functions of the WACB as the exercise of 

prudential supervision over credit and financial institutions. 26 

Secondly, this provision incorporates a proviso that WACB may perform this 

tasks relating to prudential supervision only `... in accordance with the decision of the 

Board of Directors... ' 

Suffice to say that this same provision in the original 2000 WACB Statutes 

was categorical about the supervisory functions of WACB. Although it left unchanged 

the provisions granting NCBs the function of prudential supervision over financial 

institutions within their territories, 27 the provision on prudential supervision clearly 

stated this function as a WACB function. It stated, `The WACB shall determine the 

rules and undertake prudential supervision of financial institutions. '28 

The use of soft and non-binding terms in the 2003 Revised Statute leads one to 

assume that it may be the intention of the WAMZ framework that supervision is left at 

the national level from the inception of the WACB until the full operation of the 

recently proposed centralized regulatory and supervisory body, the Financial Services 

Committee (FSC). However, it could be implied that, although supervision is 

conducted de facto by NCBs, supervision is conducted de jure by WACB, as NCBs 

are national branches of WACB. 29 

4.2.1. The Comparison of the WAMZ and EMU Framework for Banking 

Regulation 

institutions with the exception of insurance undertakings. " (This provision is now in the proposed EU 
Constitution art III-185 (6)). 
26 This was exactly the same occurrence in the process leading up to the final draft of the European 
System of Central Bank Statute (ESCB Statute). Although the ESCB Draft Statute had included 
supervision of credit institutions as a fifth basic task of the ESCB, this task was omitted as a basic task 
of the ESCB in the final version of the ESCB Statute (ESCB Statute art 25) and was included as a non- 
basic of the ESCB. For more on this see R Lastra `The Division of Responsibilities between the 
European Central Bank and the National Central Banks Within the European System of Central Banks' 
(2000) 6 The Columbia Journal of European Law 167,174. 
27 The Original Statute of the West African Central Bank 2000 (Original WACB Statute) art 16(1) (v). 
28 Ibid art 27(1). 
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The framework for banking regulation and supervision under the EMU is very 

different from the WAMZ framework. With respect to banking regulation, the 

regulation of banks / credit institutions is conducted at the regional level. EC Member 

States have a common banking policy, which was achieved through the mutual 

recognition and minimum harmonisation of Member States' banking laws. 

Harmonisation through this process has been achieved via Member States 

implementation of EC Directives in their national systems. 30 Directives, which are EC 

instruments binding upon Member States as to the results to be achieved31 are one of 

the instruments through which Member States have agreed are to achieve the common 

market objective. 2 As the EC banking harmonisation directives were to promote the 

common market objective by furthering the liberalisation of capital and the integration 

of the banking market, these directives constituted significant provisions of EC law. 

In 2002, however, the ECOFIN Council approved the proposal of the 

Economic and Financial Committee to extend the Lamfalussy framework for the 

regulation of the European securities market to the entire European financial sector 

including the banking sector. 33 The Lamfalussy framework established a four-level 

29 Revised WACB Statute art 6(1) provides that, `The existing National Central Banks of Member 
States shall on the coming into force of the Statute become branches of the WACB. ' 
3o Lastra (n 1) 218, where Lastra states that the best way to achieve the harmonisation of essential 
elements of banking regulation and supervision among Member States is through Directives. 
Hadjiemmanuil agrees with this in Hadjiemmanuil (n 3)12. 
31 Under the EC Treaty art 249, 'A directive shall be binding, as to the result to be achieved, upon each 
Member State to which it is addressed, but shall leave to the national authorities the choice of form and 
methods. ' Under the proposed EU Constitution art 1-33 (1) these directives are now referred to as 
European framework laws. This provision states, ̀ A European framework law shall be a legislative act 
binding, as to the result to be achieved, upon each Member State to which it is addressed, but shall 
leave to the national authorities the choice of form and methods. ' 
32 The EC Treaty art 252 (a) states, `Where reference is made in this Treaty to this Article for the 
adoption of an act, the following procedure shall apply. The Council, acting by a qualified majority on 
a proposal from the Commission and after obtaining the opinion of the European Parliament, shall 
adopt a common position... ' This provision was previously provided for in the original EC Treaty, 
EEC Treaty art 100 stated that, "The Council shall, acting unanimously on a proposal from the 
Commission, issue directives for the approximation of such laws, regulations or administrative 
provisions of the Member States as directly affect the establishment or functioning of the common 
market. " This provision was, however, amended by the Single European Act (SEA) art 100a, which 
changed the requirement for the Council acting unanimously to the acceptance of qualified majority for 
decisions affecting the internal market. It states, "Without prejudice to any other procedures provided 
for in this Treaty, the Council, acting by a qualified majority on a proposal from the Commission, may 
decide upon the measures appropriate to the economic situation, in particular if severe difficulties arise 
in the supply of certain products. " 
33 The EU Economic and Financial Committee EFC Report on Financial Regulation, Supervision and 
Stability, Revised to Reflect the Discussion at the October 8 Meeting of the ECOFIN Council (The EFC 
Report) (Brussels 2002) 4-6. 
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approach for financial regulation. 34 The various levels included, respectively: 

framework principles, implementing measures, cooperation and enforcement. 35 The 

framework for banking at level one would involve the Commission establishing 

framework legislation comprising harmonized rules for banking services after 

discussions with the Council and Parliament. 36 The Commission formulates 

framework legislation on advice and close consultation with the European Financial 

Committee (EFC), 37 which is supported by the Financial Services Committee (FSC)38 

working closely with the European Banking Committee (EBC), which comprises 

banking regulators of Member States. 39 The framework for banking regulation at level 

two comprises the adoption of technical implementing measures by the Commission 

with the assistance of the FSC working closely with the EBC 40 The framework for 

banking regulation at level three involves the further development of the 

implementing measures at level two 41 Here the Commission is advised by the 

Committee of European Banking Supervisors (CEBS)42, which comprises high- 

<http: //www. europa. eu. inUcomm/intemal market/finances/docs/cross-sector/consultation/efc- 
reporten. pdf> (15 August 2005). The Extension of the Lamfalussy Framework of Securities 
Regulation is outlined in Opinion of the European Central Bank of 20 February 2004 at the request of 
the Council of the European Union on a proposal for a Directive of the European Parliament and of the 
Council amending Council Directives 73/239/EEC, 85/611/EEC, 91/675/EEC, 93/6/EEC and 94/19/EC 
and Directives 2000/12/EC, 2002/83/EC and 2002/87/EC of the European Parliament and of the 
Council, in order to establish a new financial services committee organisational structure OJ C 58/23 
<httl2: //www. ecb. int/ecbAegal/ndf/c-05820040306enOO230025. T)df> (15 August 2005). 
34 Committee of Wise Men Final Report on the Regulation of European Securities Markets (The 
Lamfalussy Report) (Brussels 15 February 2001) 4-6 
<http: //eurona. eu. int/comm/intemal market/securities/docs/lamfalussy/wisemen/final-report-wise- 
men en. f> (17 March 2005). 
3s Ibid. 
36 EFC Report (n 33) 4. 
37 The EFC is the primary source of advice on issues related to economic and financial developments 
for the Ecofin Council. Therefore, the EFC should report to the Ecofin (and informal meetings of 
Ministers of Economy and Finance and Central Bank Governors) on financial stability issues. For more 
on this see the EFC Report (n 33) 2. 
38 The FSC contributes to the work of the EFC in this field to help it to prepare the discussions of the 
Ministers, and of the Ministers and Governors. To this end, it should build networks and consider 
relevant cross-sectoral structural issues with supervisors, represented in particular by the Lamfalussy 
committees. For more on this see the EFC Report (n 33) 2. 
39 K Lannoo 'EU Financial Regulation and Supervision Beyond 2005' Centre for European Policy 
Studies (CEPS) (Task Force Report No. 54 January 2005) 5-6. Also see ERC Report (n 33) 4. 
ao See EFC Report (n 33) 5-6. 
al EFC Report (n 33) 6; Lannoo (n 39) 5. 
42 Commission Decision 2004/5/EC of 5 November 2003 Establishing the Committee of European 
Banking Supervisors [2004] OJ L 3/28,29 <http: //www. c- 
ebs. oriz/documents/CommissionDecision. rdf> (7 January 2005). The European Banking Committee 
(EBC) took over the functions of the Banking Advisory Committee (BAC), which will no longer exist. 
The Banking Advisory Committee (BAC) comprised of finance ministry officials, banking supervisors 
and central bank representatives. Its job was to advise the European Commission in its attempts to 
formulate directives for European banking law and to ensure that directives, which have already been 
approved, are implemented and enforced in the member states. It was established by the Council 
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ranking experts from national supervisory authorities and national central banks. At 

this level the CEBS engages in the exchange of supervisory information and the 

harmonization of supervisory practices. The framework for banking regulation at level 

four would strengthen the enforcement of Community rules through more vigorous 

action by the Commission and enhanced cooperation between the Member States and 

their regulators. 3 The Lamfalussy framework for banking regulation is, however, not 

yet fully operational. 

As seen above, the WAMZ framework possesses no clearly detailed 

framework for the regulation of banks / credit institutions. All that has been proposed 

is the creation of the Financial Services Committee (FSC), which will initially 

perform regulatory functions but later take on both regulation and supervision of 

banks and credit institutions. 

4.2.2. The Comparison of the WAMZ and EMU Framework for Banking 

Supervision 

The supervision of banks in the EU has been left to the national authorities to 

organise and no supranational body performs this function. Unlike the WACB statute, 

the ESCB statute does not list banking supervision as a "basic task" of the ECB. 44 

Directive 77l78O/EEC of 12 December 1977 on the coordination of laws, regulations and 
administrative provisions relating to the taking up and pursuit of the business of credit institutions 
[1977] 0JL 322/30 (First Banking Directive) art 11. All provisions pertaining to the BAC are now to 
be found in the Codified Banking Directive, (Directive 2000112JEC of the European Parliament and of 
the Council of 20 March 2000 relating to the taking up and pursuit of the business of credit institutions 
[2000] OJ L 126/1) which repeals and supersedes the First Banking Directive and some other directives 
containing references to the BAC. These amendments have been incorporated into the Commission 
Decision 2004/5/EC of 5 November 2003 Establishing the Committee of European Banking 
Supervisors [2004] OJ L 3/28, which amends Directive 2000/12/EC arts 57-59 referring to the BAC. 
For more on this see Proposal for a Directive of the European Parliament and of the Council amending 
Council Directives 73/239/EEC, 85/6111EEC, 91/675/EEC, 93/6/EEC and 94/19/EC and Directives 
2000/12/EC, 2002/83/EC and 2002/87/EC of the European Parliament and of the Council, in order to 
establish a new financial services committee organisational structure OJ C 58/23. 
43 As is prescribed for the framework for EU securities regulation in the Lamfalussy Report. See 
Lamfalussy Report (n 33) 4-6. 
44 EC Treaty art 105(2); EC Treaty Protocol on the Statute of the European System of Central Banks 
(ESCB Statute) art 3(1); the proposed European Union Constitution Treaty (the proposed EU 
Constitution Treaty) art III-185 (2). However, EC Treaty art 105(5) and 105(6), ESCB Statutes art 25, 
the proposed EU Constitution Treaty art 111-185 (5) outline that one of the `hon-basic' tasks of the 
ESCB is the Prudential Supervision of credit institutions and the stability of the financial system. 
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Responsibility for banking supervision lies at the national level and is 

exercised by the competent authority, that is, either the national central bank or other 

supervisory agency or agencies. The ESCB only provides support to the national 

authorities in their conduct of banking supervision. 45 It does this mainly via the 

Banking Supervision Committee (BSC), which consists of central bank 

representatives and banking supervisory authorities from all 15 EU members. The 

BSC helps the ESCB to fulfil the task assigned to it by the EC Treaty, which involves 

contributing to the smooth conduct of policies pursued by the competent authorities 

relating to the prudential supervision of credit institutions and the stability of financial 

systems. 46 

Given the decentralised structure of banking supervision in Europe, the BSC is 

an important committee since it enables banking supervisory authorities throughout 

the EU to cooperate on a multilateral basis and so encourages collaboration on 

prudential instruments and practices. 47 However, since the extension of the 

Lamfalussy framework to other aspects of the financial sector, 48 the framework for 

banking supervision enhances further cooperation among EU banking supervisory 

authorities. This is particularly notable at the operation of the level three committees 

and in this case, the operation of the Committee of European Banking Supervisors 

(CEBS). 49 The CEBS along with the other level 3 committees are to advise the 

Commission in the drafting of implementing measures at level 2. It is expected to 

promote the implementation of EU directives and enhance banking supervisory 

convergence. It would ensure that best practices of banking supervision is maintained 

in Member States by providing the forum for the maintenance of close cooperation 

among banking supervisors in Member States which would include an effective 

as Under these provisions the ESCB does not conduct prudential supervision directly but according to 
EC Treaty art 105(5) (the proposed EU Constitution Treaty art III-185 (5)) it "... contributes to the 
smooth conduct of policies pursued by competent authorities relating to the prudential supervision and 
the stability of the financial system. " See R Lastra (n 26) 170-172. 
46 The BSC was established under Decision ECB/2004/2 of the European Central Bank of 19 February 
2004 adopting the Rules of Procedure of the European Central Bank [2004] OJ L 080/33 art 9 
<bttp: //www. ecb. int/ecbAegal/Wf/1-0802004031genOO22QL4_IjDd_f> (29 August 2005). 
47 The BSC also serves as a forum for EU supervisors to exchange ideas on problems lying outside the 
jurisdiction of the Eurosystem. It leads, for example, to memorandums of understanding (MoU) signed 
by the authorities concerned. These agreements are periodically reviewed in light of market and 
institutional developments. The BSC is particularly concerned with macro-prudential issues such as 
those relating to structural trends in the European banking system and to the stability of financial 
markets in the EU. 
48 See also The EFC Report (n 33). 
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system for exchange of supervisory information among supervisors. 50 It is expected to 

work closely with the BSC in order to achieve its goals. 51 However, the Lamfalussy 

framework for banking regulation is still underway. 

The WAMZ does not have a detailed framework for the supervision of banks 

and credit institutions in WAMZ. At present banking supervision in WAMZ is very 

decentralized and performed at the national level. It is proposed that the Financial 

Services Committee (FSC) would take on this function in the long run. 

The reason the EU approach on banking supervision has, thus far, achieved a 

great degree of success in comparison to WAMZ, is due to EU Member States' 

implementation of the banking harmonization directives. The implementation of EU 

provisions by Member States is the result of the high status accorded to these 

-provisions by Member States. By granting a high status to regional provisions, 

Member States enable the effective enforcement of regional provisions by both 

national and regional institutions. 52 This is however, not the case with WAMZ states, 

as explained in Chapter Three, using Nigeria as a case study. 53 

4.3. The Comparison of the WAMZ and WAMU Framework for Banking 

Regulation and Supervision 

The WAMU framework for banking supervision is slightly different from both 

the WAMZ and the EU approach. The WAMU Treaty provided that WAMU states 

would have a common banking code. 4 The treaty also provided for the Central Bank 

for West African States (BCEAO), 55 with responsibility to ensure the application of 
the common banking law in Member States 56 At the creation of WAMU Banking 

49 Commission Decision 2004/5/EC (n 42) 29. 
50 See EFC Report (n 33) 5. 
Si Commission Decision 2004/51EC (n 42) preamble para 10. 
52 See Ch 3s3.2.3, for the impact of the status of regional law in Member States on the enforcement of 
regional provisions. 
S' Ibid. 
54 WAMU Treaty art 22, provided for the promulgation of this law. 
ss WAMU Treaty art 15 and 16. 
56 BCEAO Statutes art 27; WAMU Treaty art 22. 
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Commission in 1990, the BCEAO and the WAMU Banking Commission jointly 

shared this supervisory function. 57 

Prior to the establishment of the WAMU Banking Commission, however, 

banking supervision was conducted by the BCEAOS8 under uniform rules adopted by 

the Council of Ministers of WAMU. 59 As such, the coordination of supervision was 

achieved prior to the commencement of the Banking Commission's banking 

supervisory functions. After the establishment of the Banking Commission, this 

function was shared both by the BCEAO and the Banking Commission, with residual 

functions in this field left to Ministers of Finance of Member States of WAMU. 60 

Hence, the framework for banking regulation and supervision in WAMU differs from 

those in EMU and the WAMZ to the extent that the banking regulation and 

supervision in WAMU takes on a regional approach. Banking regulation is 

harmonised in the WAMU Banking Law. The BCEAO and the Banking Commission 

conduct supervision. In the EMU case, banking regulation is conducted at the regional 

level but supervision is at the national level, while in the case of WAMZ, banking 

S' The banking supervisory function of the BCEAO can be found in the following articles of the 
BCEAO Statute: art 23 (granting assistance WAMU banks), art 24 (Request information such as those 
on the financial affairs of banks); art 25 (Requesting banks to report cases of payment problems); art 27 
(Ensuring that harmonised banking laws are applied by domestic banks) and art 28 (Proposing the need 
to constitute reserve requirements deposits with itself, observe ratios within various components of 
their resources and observe ceilings for the amount of some of their uses of resources). Likewise the 
banking supervisory functions of the WAMU Banking Commission can be found in the WAMU 
Banking Commission Convention and its annex. WAMU Banking Commission Convention art 1(1) 
outlines that the function of the WAMU Banking Commission is oversight of the organisation and 
supervision banks and financial institutions; art 1(2) states that the Banking Commission would be 
governed by the terms of the Annex to the Treaty, art 12 is on the approval of banks and financial 
institution; arts 13-21 are on supervision of banks and financial institution; art 22 is on administrative 
measures; art 23 is on Disciplinary measures; art 13,14 and 21 are on Joint Supervisory functions with 
the BCEAO. 
58 BCEAO Statute art 24 - 25 (where the BCEAO could demand from banks information necessary for 
it to carry out its duties and request that banks report cases involving payment problems). The BCEAO 
used policy instruments which where designed to maintain the monetary union arrangement, which was 
supported by France under an agreement with France and the WAMU States. These policies had 
profound implications for the banking sector. The main policy instruments used by the central banks 
included the setting of bank-bank credit limits (BCEAO Statute art 11,57) and bank liquidity ratios 
(BCEAO Statute art 28). 
19 WAMU Treaty art 22. WAMU Treaty art 6(1) - (2) provides for the Council of Ministers of 
WAMU, which is the organ of the WAMU (now WAEMU) which directs the Monetary Union and 
comprise of the two ministers from each Member State including the Minister of Finance of each state. 
This provision is now comprised in WAEMU Treaty art 21- 25. 
60 As would be seen in latter sections Member State Ministry of Finance inhibits the enforcement of 
sanctions against non-compliant banks within their jurisdictions. See WAEMU Reports in Alashi (n 22) 
10. Provisions both in the WAMU Banking Convention art 31, and the WAMU Banking Law art 12 
make it possible for them to wield such power. 
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regulation and supervision under the WACB Statute are left to the Member States 61 

The WAMZ and EMU frameworks, therefore, required Member States to take action 

in ensuring the coordination and implementation of regional banking provisions in 

their states. 

4.4. Hard Law and Soft Law Implications on Banking Harmonisation Regimes: 

Assessing the Basle, EC and WAMZ Frameworks 

Although the Core Principles for Effective Banking Supervision constitutes 

international standards of best practice for banking supervision, they are minimum 

standards. 62 They are deemed as ̀ soft law' as they are not legally binding on countries 

and are treated as ̀ guidelines' which countries can refer to and apply but which they 

are under no legal obligation to comply with. 

Unlike the Core Principles, which do not have binding effect on countries, the 

banking harmonisation directives, which were instruments of EU secondary law, had 

binding effect on Member States. 63 These directives are deemed as hard law as 

Member States of the regional integration treaty arrangement are under a legal 

obligation to implement such laws to national law. Lastra, further buttresses this point 

in the context of EC Directives, by stating that, not only are Member States of the EU 

bound to adopt EC Directives into national legislation, they also operate under a strict 

schedule to implement such Directives or else face EU sanctions for non- 

implementation. TM Suffice to say also, that the new constitution of Europe, 

unequivocally states that these secondary legislation have primacy over national 

law. 65 

61 According to recent WAMI proposals, as assessed above, both the functions of banking regulation 
and supervision in WAMZ would be transferred to the FSC on the long term 
62 Basle Committee on Banking Supervision Core Principles for Effective Banking Supervision (Basle 
Core Principles) (Basle Committee September 1997) 2< http: //www. bis. org/publ/bcbs30a. rdf> (23 
June 2004). 
63 See Ch 2s3.1.2.1. Also the new constitution clearly states in the proposed EU Constitution art 1-6 
states, ̀ The Constitution and law adopted by the institutions of the Union in exercising competences 
conferred on it, shall have primacy over the law of the Member States. 
64 Lastra (n 1) 210-213. 
65 The proposed EU Constitution art 1-6. 
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Like the case of EMU, harmonisation in the banking field had been achieved in 

the WAMU-WAEMU framework through the existence of a common Banking Law 

for Member States and common supervisory institutions in the Banking Commission 

and the BCEAO. 66 In this case the banking harmonisation laws, which derive from the 

WAMU Treaty, constitute hard law, and are directly applicable in the Member States. 

They are thus binding upon Member States. 7 

The case of ECOWAS-WAMZ harmonisation framework is different. The 

history of harmonisation has generally been without success within the ECOWAS 

framework. This is particularly obvious in the failure to achieve a free trade area and a 

customs union, which are the simplest forms of integration that exist. Although these 

treaty provisions were legally binding, harmonisation did not occur. The primary 

reason for this is that member sates failed to implement these provisions. This was 

largely due to the failure of both regional and domestic institutions to implement and 

enforce such provisions. 

In the field of banking under the WAMZ regime, no harmonisation provisions 

have been put in place in preparation for a regional banking regulatory framework. 

There is also no outlined procedure for the harmonisation of supervisory procedures 

in Member States. All that has been proposed is the creation of an FSC, which would 

initially be responsible for WAMZ banking regulation at an initial stage and would 

take up supervisory functions at a later stage. 68 The success of the FSC would depend 

on Member States' implementation of banking harmonisation rules into national 

legislation, as well as the preparedness of Member States supervisory authorities to 

cooperate in establishing a common WAMZ banking supervisory regime prior to the 

commencement of this function by the FSC. As the success of the FSC would be 

determined by Member States implementation of banking harmonisation provisions, 

its success is doubtful. This is so due to the chequered history of economic integration 

' WAMU Banking Law art 45, WAMU Banking Commission Convention art 1. 
67 WAMU Treaty art 22 provides for the existence of the harmonisation of banking law in the WAMU- 
WAEMU region. WAMU Treaty art 4 (amended by WAEMU Treaty art 113(4), defines the legally 
binding status of the WAMU and WAEMU Treaties in this provision by stating that The Member 
States shall be obliged, under a penalty of automatic exclusion from the union, to comply with the 
provisions of this treaty, the WAEMU Treaty, and the texts adopted to govern their implementation... ' 
Also Banking Law art 1 states, ̀ This law shall apply to banks and financial institutions conducting their 
business in the territory of [Member States of WAMU] regardless of their legal status... ' 
68 WAMI (n 1) 22 - 23. 
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generally within the region. Although these harmonisation provisions would 

constitute hard law, which should be binding on Member States, Member States' 

approach towards West African integration provisions is suggestive that they are not 

legally binding. As such, it is likely that the actual application of WAMZ banking 

harmonisation rules would not be significantly different from the application of the 

soft law of the Basle Core Principles. 

4.5. Requirements for the Coordination of Banking Supervision in WAMZ: 

The EC and WAMU Comparison 

The above assessment revealed that the EU had a common banking regulatory 

framework. However, with respect to supervision, this was conducted at national level 

within the EMU. In the case of the EU, like WAMZ, the need for harmonization was 

particularly significant in the process of the integration of banking markets as- 

Member States operated much diversified banking regimes. This made harmonisation 

in the field of banking very difficult to attain in the EU. This is also the case with 

WAMZ Member States as they too operate much diversified banking regimes. There 

is thus a need for an effective framework for the harmonisation of banking 

regulation. 69 

In the case of WAMZ, although proposals have been made for the 

performance of regulation and supervision in one body in the long-term, no proposals 
have been made for the short-term harmonisation or codification of banking laws 

within WAMZ states. Failure to provide for this makes the attainment of the ultimate 

goal of harmonisation of banking regulation and supervision impracticable. With the 

much-decentralised state of affairs with respect to the two functions, there is an urgent 

need for an extensive coordinating process among all Member States of WAMZ. This 

would be necessary both for the smooth integration of the banking markets7° within 

69 In the case of the EMU, harmonisation in the field of Banking was difficult to attain as Member 
States operated very diversified banking regimes making it difficult for Member States. Lastra (n 1) 
216. This was also the case with WAMZ Member States as they too operated very diversified banking 
regimes, see Alashi (n 22) 16. 
70 Harmonisation in the integration of banking market is crucial in order to avoid the introduction of 
discriminatory practices among different countries' institution and thereby favour banking business in 
one state over another. Common rules should cover prudential standards ranging from entry 
requirements, thresholds for illiquidity and insolvency. 
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WAMZ and the smooth transfer of these functions to a centralized regulatory and 

supervisory agency, the proposed FSC 71 

More importantly, even if such a codified law or harmonisation framework 

exists, effective compliance with this would require that adequately regulated and 

supervised banking regimes exist in Member States, as the case in the EU so clearly 

reveals. 72 This would necessitate the existence of proper legal and institutional 

infrastructure in Member States for the implementation of the harmonised banking 

laws. 73 

In the EU, as stated above, banking harmonization was achieved in Member 

States through the mutual recognition and minimum harmonization since the Single 

European Act. 74 Mutual recognition covered the authorisation procedures for banks 

and the supervisory system in place in Member States. " Minimum harmonisation 

covered the harmonisation of the aspects of a banking system that would be 

significant for an integrated banking market 75 For mutual recognition and 

harmonisation of these essentials to occur, the Member States were expected to have 

1 WAMI (n 1) 22 - 23. 
72 Hadjiemmanuil (n 3) 22 where Hadjiemmanuil states that banks in Europe were generally properly 
regulated and supervised prior to harmonisation. However, financial markets integration has been very 
difficult to achieve in the EU as EU Member States have jealously guarded their, regulatory 
framework. Italy, for example, is one of the most protectionist in so far as the opening of its financial 
markets to foreign investors. Italian financial sector has been described as underdeveloped and over- 
regulated. Over-regulation is accentuated by the fact that the central bank governor has the power to 
block bank mergers and the governor is known to have a record of blocking foreign take-overs. This 
has been criticised as standing against integration of financial markets as it is believed that financial 
markets integration cannot be achieved without it. See 

- 
`The Challenges of Financial Integration' 

Financial Times (31 March 2005) 14. 
"J Norton Financial Sector Reform in Emerging Economies (The British Institute of International and 
Comparative Law London 2000) 31; Also see, H Stein 0 Ajakaiye and P Lewis, Deregulation and the 
Banking Crisis in Nigeria (Palgrave Hampshire 2002) 13. Both agree that the efficiency with which the 
financial sector mobilises and allocates financial resources depends crucially on the institutional and 
legal framework under which the sector is operating. Provisions outlining the role of the legal and 
judicial system in effective banking supervision is recognised and referred to in both the WAMU and 
WAMZ arrangement. In the case of WAMU this can be seen in WAMU Banking Commission 
Convention art 15,31 and WAMU Banking Law art 15 -17,48. 
74 Harmonisation was achieved by changing the Community's decision-making procedures, making 
possible the adoption of banking directives in the Council by qualified majority voting, under EC treaty 
art 252 (a) rather than unanimity under the original EC Treaty, EEC Treaty art 100. 
75 Lastra (n 1) 219-220, where she states that these aspects include licensing requirements as 'fit and 
proper' to run a banking business, capital required to cover market risk and credit risk, prevention of 
large credit exposures, the form and content of the annual and consolidated accounts published by 
banks, the obligation to observe the various requirements of banking supervision on a consolidated 
basis, the prevention of the use of the banking system for the purpose of money laundering, rules on 
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in place effectively regulated and supervised banking systems in order to be able to 

comply with the banking harmonisation directives. 

The existence of effectively functioning banking systems is the most basic 

requirement for any considerations of banking harmonisation within a Monetary 

Union comprising Member States with different banking regulatory and supervisory 

regimes. Harmonization would, thus, be fruitless if Member States have not attained 

high levels of safety and soundness in their banking systems. Without this, the 

regional monetary authority should not expect that the framework for the `regional 

banking system' would assist it in its pursuit of its primary objective of price stability, 

which is needed to facilitate the objectives of a monetary union. 76 

4.6. Assessing the Domestic Requirement for Harmonised Banking Supervision 

This section will assess the effectiveness of domestic banking supervision in 

WAMZ, using Nigeria as a case study. The level of compliance with the Basle 

Committee Core Principles for Effective Banking Supervision77 will be used as the 

standard for measuring the effectiveness of banking systems. The Core Principles for 

Effective Banking Supervision are used as the standard as they are the commonly 

used international standard for assessing effective banking supervision in states in 

recent years. 78 They constitute minimum standards and/or best practice for banking 

supervision. 79 The Basle Committee, which put them together, has described the 

standards that it set, (including these principles) as `recommendations' and 
4guidelines'. 80 As they are not legally binding on states but nonetheless have practical 

deposit guarantee schemes, rules relating to the re-organisation and winding-up of institutions and rules 
on cross-border payments. 
76 C Goodhart and D Shoenmaker ̀Institutional Separation Between Supervisory and Monetary, 
Agencies' (LSE Financial Markets Group April 1993). The possible interruption of Central banks 
conduct of price stability when they inject liquidity in the banking system in order to avert a 
systemic/payment crisis due to failings in the banking system has resulted in the argument that the 
Central Bank should be involved in the oversight and supervision of banks so that its Lender of Last 
Resort Function, does not conflict with its priority goal of the attainment of price stability. " This principles / standards are used as they are deemed as standards of best practices. 78 See Basle Core Principles (n 62) 2. 
79 Ibid. 
S0 Ibid 2. The Basle Committee standard-setter in key elements of banking supervision and its activities 
span the documentation of recommendations, guidelines and standards on best practice in national and 
international financial services. 
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effects, they are said to be soft law. 81 Also, as their application is at the discretion of 

Member States82 the Basle Committee, encourages member nations to adopt them by 

enacting and enforcing them under national law. 83 

In analysing Nigeria's compliance with the Basle Core Principles, this section 

will draw on the 2000 World Bank assessment of Nigeria's level of compliance with 

the Basle Core Principles for Effective Banking Supervision; 84 the 2002 IMF 

Financial System Stability Assessment conducted on Nigeria; 85 as well as recent IMF 

assessment of the Nigerian banking sector. 86 It uses these assessments as they 

examine the extent of Nigeria's compliance with the Core Principles. The primary 

focus of this section shall be to consider whether Member States in WAMZ possess 

effective banking systems which are required for the proposed centralised regime of 

banking supervision in WAMZ. It shall then consider the experience of the WAMU 

harmonised banking systems. It shall assess the impact of Member State influences on 

the WAMU harmonised banking system, which would be revealed in the assessment 

of WAMU's compliance with the Core Principles. From this, it shall draw up useful 

lessons that the proposed WAMZ banking harmonisation can draw from the WAMU 

banking harmonisation experience. 

81 See J Gold `Strengthening the Soft International Law of Exchange Arrangements' (1983) 77 
American Journal of International Law 443. See also Lastra (n 1) 210. 
82 Lastra (n 1) 210. 
83 See Basle Core Principles (n 62) 3. 

World Bank `Nigeria Financial Sector Review. Banking institutions and their supervision' (World 
Bank Washington May 2000) 
<httn: //siteresources. worldh<znk. org/NTGERIAEXTN/Resources/mac fin 2. rdf> (7 January 2004). 
This report was published by the World Bank Financial Sector Unit, Economic Management and Social 
Policy Department, Africa Region, in May 2000. It assessed the overall process of banking supervision 
in Nigeria. It was based on the review of Nigerian laws, regulations, guidelines; discussions held in 
Nigeria with representatives from the regulatory agencies, bankers and external auditors; and review of 
confidential documents (including bank examination reports and letters) that the team was given access 
to by both CBN and NDIC. A summary of this report can also be found in the Central Bank of Nigeria 
2000 Banking Supervision Annual Report (Central Bank of Nigeria 2000) 60 - 66 
httn: //www. cenbank. org/OUT/PUBLICATIONS/REPORTSIBSD/2001[BSDAROO. PDF (5 September 
2005). 
8S This assessment was not made public at the country's request but a detailed account of the 
assessment was provided in IMF reports including IMF Country Report Nigeria: 2002 Article IV 
Consultation- Staff Report; Staff Statement; and Public Information Notice on the Executive Board 
Discussion Report No 03/3 (IMF Washington D. C. January 2003) 30 box 4 
<http: //www. irnf. org/external/Pubs/ft/scr/2003/crO303. pdf> (7 July 2004). 
86 IMF Country Report Nigeria 2005 Article IV Consultation-Staff Report; Staff Supplement; and 
Public Information Notice on the Executive Board Discussion International Monetary Fund Report No 
05/302 (IMF Washington D. C. August 2005) 22 - 23 
<http: //www. imf. org/external/Pubs/ft/scr/2005/crO5302. pdf> (2 September 2005). IMF Country Report 
Nigeria: Selected Issues and Statistical Appendix Report No 05/303 (IMF Washington D. C. August 
2005) 40 - 44 <httn: //www. imf. org/external/Pubs/ft/scr/2005/crO5303 pdf> (2 September 2005). 
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5. Assessing the Application of International Banking Standards in Nigeria: 

The Core Principles for Effective Banking Supervision 

The Basle Committee lays down 25 principles for banking supervision and 

classifies them under 7 headings including: Preconditions for effective banking 

supervision; Licensing and structure; Prudential regulations and requirements; 

Methods of ongoing banking supervision; Information requirements; Formal powers 

of supervisors and Cross-border banking. 87 

The assessment of Nigeria's compliance with the core principles is largely 

based on the joint evaluation of the Nigerian banking system conducted by the IMF 

and World Bank in 2000.88 It is also based on the findings of the recent IMF Financial 

Sector Stability Assessment concluded with Nigeria in 2002.89 

The joint World Bank assessment was done using a methodology similar to 

the one designed by the Liaison Group of the Basle Committee for the Core 

Principles. 90 The assessment was made by scoring the level of compliance with each 

principle on a scale of one to seven. The definition of each value on the scale was as 

follows: 

87 These processes are in line with Lastra's definition of banking supervision, see in Lastra (n 1) 108. 
She states that bank supervision can be defined as a process involving four stages, including, licensing, 
supervision stricto sensu, sanctioning and crisis management (this include the central banks lender of 
last resort role, deposit insurance schemes and bank insolvency proceedings). 
ss World Bank Nigerian Financial Sector Review (n 84). 
89 IMF country Report on Nigeria (n 85). 
90 Basle Committee on Banking Supervision Core Principles Methodology (Core Principles 
Methodology) (Basle Committee October 1999) <httn: //www. bis. orizipubl/bcbo, 61. jLdf> (14 July 2004) 
49-54,53. 
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Value 

/Score 

Definition 

1 Principles Fulfilled 

2 Principles largely fulfilled and efforts to achieve fulfilment are underway 

3 Principles largely fulfilled and efforts to achieve fulfilment are not underway 

4 Principles largely unfulfilled and efforts to achieve fulfilment are underway 

5 Principles largely unfulfilled and efforts to achieve fulfilment are not underway 

6 Principles not fulfilled and efforts to achieve fulfilment are underway 

7 Principles not fulfilled and efforts to achieve fulfilment are not underway 

Table 1 Rating for Compliance with the Core Principles for Effective Banking Supervision 

The report, however, recognised that the scores allocated for the compliance with 

each principle, were somewhat subjective. 

5.1. Compliance with Core Principle. 1 on the Preconditions for Effective 

Banking Supervision: The Existence of Clear Responsibilities of Banking 

Supervisor 

Core principle one on the preconditions for effective banking supervision, 

comprises 6 components. 91 

Core principle 1(1) states that `an effective system of banking supervision will 

have clear responsibilities and objectives for each agency involved in the supervision 

of banks. '92 The World Bank assessment of Nigeria's compliance with this principle 

91 Core Principles Methodology (n 90) 11-15. 
92 The General heading of Core Principle one is on the Preconditions for effective banking supervision. 
Principle 1: An effective system of banking supervision will have clear responsibilities and objectives 
for each agency involved in the supervision of banking organisations. Each such agency should possess 
operational independence and adequate resources. A suitable legal framework for banking supervision 
is also necessary, including provisions relating to authorisation of banking organisations and their 
ongoing supervision; powers to address compliance with laws as well as safety and soundness 
concerns; and legal protection for supervisors. Arrangements for sharing information between 
supervisors and protecting the confidentiality of such information should be in place. 
The components are broken down in the Core Principles methodology into essential and additional 
criteria of the principles. Essential criteria: 1. Laws are in place for banking, and for (each of) the 
agency (agencies) involved in banking supervision. The responsibilities and objectives of each of the 
agencies are clearly defined; 2. The laws and/or supporting regulations provide a framework of 
minimum prudential standards that banks must meet; 3. There is a defined mechanism for co-ordinating 

196 



found it to be unfulfilled and efforts to achieve fulfilment were underway. On a scale 

of 1 to 7 with the highest value being 1, the Nigerian banking system's compliance 

with this principle was rated at 6.93 

The Central Bank of Nigeria (CBN)94 and the Nigerian Deposit Insurance 

Corporation (NDIC)95 are the two main bodies in charge of banking supervision in 

Nigeria. 96 The framework for banking regulation and supervision in Nigeria is 

governed by the Central Bank of Nigeria (Act No 24 of 1991) (CBN Act) and the 

Bank and Other Financial Institutions (Amendment) (Act No 25 of 1991) (BOFIA). 

The BOFIA is to be viewed as the Nigerian "Banking law" and was originally 

promulgated in 1991, with successive amendments in 1997,1998 and 1999. It is 

currently undergoing more amendments. These amendments are to incorporate the 

new wave of banking reform inspired by the new Governor of the Central Bank, 

Professor Charles Soludo. Other relevant legislation comprise of the Failed Banks and 

Other Malpractice in Banks Act 18,1994. 

The Central Bank is the highest regulatory and supervisory authority of the 

financial system97 Its primary functions include: promoting monetary stability; 98 

actions between agencies responsible for banking supervision, and evidence that it is used in practice; 
4. The supervisor participates in deciding when and how to effect the orderly resolution of a problem 
bank situation (which could include closure, or assisting in restructuring, or merger with a stronger 
institution); 5. Banking laws are updated as necessary to ensure that they remain effective and relevant 
to changing industry and regulatory practices. Additional criteria: 1. The supervisory agency sets out 
objectives, and is subject to regular review of its performance against its responsibilities and objectives 
through a transparent reporting and assessment process; 2. The supervisory agency ensures that 
information on the financial strength and performance of the industry under its jurisdiction is publicly 
available. See Core Principles Methodology (n 90) 11. 
93 World Bank Financial Sector Review (n 84) 32. 
94 The CBN was established by the Central Bank of Nigeria Act of 1958 and commenced operations on 
Ist July 1959. It has been subsequently amended in 1991,1993,1998 and 1999. In the aftermath of the 
banking crises of the late 80's and early 90's, resulting largely from the vast number of banks entering 
the financial system without adequate entry procedures, Nigerian authorities made the Central Bank of 
Nigeria (CBN) the highest regulatory and supervisory authority of the financial system see The Bank 
and Other Financial Institutions (Amendment) (Act No 40 of 1999) s 59. 
95 The Nigerian Deposit Insurance Corporation (NDIC) was established in 1989. 
96 The framework for banking regulation and supervision in Nigeria can be seen in the Central Bank of 
Nigeria (Act No 41 of 1999) (CBN Act) and the Bank and Other Financial Institutions (Amendment) 
(Act No 40 of 1999) (BOFIA) The BOFIA is to be viewed as the Nigerian "Banking law" and was 
originally promulgated in 1991, with successive amendments in 1997,1998 and 1999. It is currently 
undergoing more amendments. These amendments are to incorporate the new wave of banking reform 
inspired by the new Governor of the Central Bank, Professor Charles Soludo. Other legislation are the 
Failed Banks (Recovery of Debts) and Other Malpractice in Banks Act 18 of 1994. 
9' BOFIA (n 96) s 30 and 59. 
98 CBN Act (n 96) s 2(c). 
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acting as banker and financial adviser to the Federal Government; 99 regulating and 

overseeing the banking sector; 1°° lender of last resort to the banking system; 10' and 

generally promoting a sound financial system 1°2 

The Nigerian Deposit Insurance Corporation (NDIC) works closely with the 

CBN with respect to the supervision of banks. The NDIC complements the regulatory 

and supervisory role of the CBN. It is an independent supervisory authority and 

reports to the Federal Ministry of Finance. '03 Its function was to provide deposit 

insurance and related services to every licensed bank and other deposit-taking 

financial institutions in order to promote confidence in the banking industry. 104 

Insured banks are required to adhere to prudential standards identical to those 

prescribed by CBN. '°5 NDIC is also empowered to take remedial actions against 

banks failing to comply with sound banking practices. 106 NDIC enjoys wide powers 

ranging from instructing banks to remedy weaknesses to ruling the termination of the 

status of insured institutions. 107 

The legal provisions that lay out the roles of the CBN and the NDIC are 

ambiguous and there are overlaps in their functions, particularly in dealing with 

problem banks. Although, the 1998 BOFIA attempted to provide some clarification on 

the role of each supervisory agency, 1°8 this has not achieved great improvement as 

both the CBN109 and the NDIC""° conduct on-site and off-site supervision and both 

have power to determine the closure of banks. 11' The overlap in the functions of both 

institutions makes it difficult to identify the contribution of each entity accurately. 112 

" Ibid s 2(d). 
ioo Ibid s 38 - 38B and BOFID (n 96) s 30. 
101 CBN Act (n 96) s 37. 
102 Ibid s 2(c). 
103 The Nigerian Deposit Insurance Corporation (NDIC) Act 1990 Cap 301 Vol XVIII LFN 2000 s 7. 
104 Ibid s 5(1). 
103 Ibid s 22 (2)(b). 
106 Ibid s 23 (3). 
107Ibids22. 
ios It was this Act that provided that the CBN is the pivotal supervisory entity for bank resolution. 
109 The Banks and Other Financial Institutions Act (BOFIA) (Amendment) Act No 38 of 1998. 
110 The NDIC Act (n 103) ss 37(2) and 23. 
111 BOFIA (n 96) ss 33-38. 
112 However, despite the ambiguity and overlaps in their functions, there have been no major legal 
impediments preventing both supervisors from discharging their duties. See in World Bank Nigeria 
Financial Sector Review (n 84). 
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5.2. The Existence of Operational Independence and Adequacy of Resources of 

the Supervisory Agency 

Core principle 1(2) states that `each such agency should possess operational 

independence and adequate resources. 113 The World Bank assessment of Nigeria's 

compliance with Core Principle 1(2) found that this principle is largely unfulfilled and 

efforts to achieve fulfilment are underway. On a scale of 1 to 7 with the highest value 

being 1, the Nigerian banking system's compliance with this principle was rated at 

4114 

This principle was largely unfulfilled in Nigeria even though the CBN was 

granted legal independence in the 1999 amendment of the BOFIA. "5 Prior to 1999, 

however, public authorities such as the President or the Ministry of Finance held 

extensive powers regarding "entry" and "exit" of financial institutions. This led to an 

influx of poorly managed banks, which in turn resulted in the crises that ensued in the 

late 1980s and early 1990s. Political influence may still undermine supervisory 

independence and effectiveness even though the independence of the CBN is 

enshrined in the law. 

Prior to 1999, the CBN did not have a history of operational independence and 

government influence was strong particularly during military regimes. Despite, the 

CBN and BOFIA Acts of 1991 (as amended in 1999), which were in practice meant to 

grant autonomy and independence to the Central bank in the conduct of banking 

"I The components of this principle is broken down in the Core Principles methodology into essential 
and additional criteria of the principles. Essential criteria: 1. There is, in practice, no significant 
evidence of government or industry interference in the operational independence of each agency, and in 
each agency's ability to obtain and deploy the resources needed to carry out its mandate; 2. The 
supervisory agency and its staff have credibility based on their professionalism and integrity; 3. Each 
agency is financed in a manner that does not undermine its autonomy or independence and permits it to 
conduct effective supervision and oversight. This includes, inter alia: a) salary scales that allow it to 
attract and retain qualified staff; b) the ability to hire outside experts to deal with special situations; c) a 
training budget and program that provides regular training opportunities for staff; d) a budget for 
computers and other equipment sufficient to equip its staff with tools needed to review the banking 
industry; and e) a travel budget that allows appropriate on-site work. Additional criteria: 1. The head of 
each agency is appointed for a minimum term and can be removed from office during such term only 
for reasons specified in law; 2. Where the head of an agency is removed from office, the reasons must 
be publicly disclosed. See Core Principle Methodology (n 90) 12. 
114 See World Bank Nigeria Financial Sector Review (n 84) 32. 
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supervision and monetary management, this did not occur. The central bank's most 

important prerogatives were disregarded by the Presidency. This jeopardised the 

CBN's and the NDIC ability to perform effective banking supervision and 

enforcement. 116 It also jeopardised the CBN's conduct of monetary management in its 

advances to the Federal government. 

More recently the provisions restraining CBN's lending operations to the 

federal government'" were ignored by the government's use of the CBN to finance 

escalating budget deficits. "8 Given the pattern of political pressure, it may take some 

time before the CBN can act as a fully independent supervisor. As such, despite, the 

waves of closures initiated in the recent past (thus demonstrating a genuine 

willingness to rid the banking industry of insolvent banks) supervisors' decisions are 

still influenced by political concerns. 

It is for this reason that it is argued that central bank independence should not 

only cover the conduct of monetary policy but should also embrace the conduct of 

banking supervision. 119 Lastra argues that the independence of banking supervisors is 

justified as a natural extension of a central bank's independence in monetary matters. 

In her opinion a sound banking system is a condition for maintaining price stability 

and this creates a need to distance banking policy from the political process. She 

states that the need to distance banking from the political process is particularly 

evident in developing countries where banks and their supervisors have often been 

subject to the whims of politicians. 120 The importance of this is seen in the case of 

Nigeria considered above. 

lls BOFIA (n 96) s 8. 
116 Regulatory shortcomings are cited in `The Killing Fields: Why Banks Are Failing, ' African 
Guardian (7 March 1994) 9-11. Some evidence of fraud and the evasion of official structures by banks 
through political influence, the bribing of regulators and examiners and the falsification of records See 
Stein Ajakaiye and Lewis (n 73) 31 fn 25; Also see ̀ Trouble in the Till' Newswatch (Lagos 14 
February 1994) 12-14. 
"' CBN Act (n 96) s 33. 
"a IMF Country Report Nigeria: Selected Issues and Statistical Appendix Report No 03/60 (IMP 
Washington D. C March 2003) 74 para 162 <http: //www. imf. org/externaVpubs/ft/scr/2003/crO360. pdf> 
(7 July 2004). 
119 Lastra (n 1) 151-154. 
12o Lastra (n 1) 151. This argument has been strongly disputed by other authors. See Hadjiemmanuil (n 
3) 50. 
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5.3. The Existence of a Suitable Framework for Banking Supervision 

Core Principle 1(3) states that `a suitable legal framework for banking 

supervision is also necessary, including provisions relating to authorization of banking 

establishments and their ongoing supervision. ' 121 The World Bank assessment of 

Nigeria's compliance with this principle found that this principle is unfulfilled and 

efforts to achieve fulfilment are underway. On a scale of 1 to 7, with the highest value 

being 1, the Nigerian banking system's compliance with this principle was rated at 

6.122 This assessment found that this principle is not fulfilled as a result of political 

pressure, which has resulted in significant interference that arguably altered the 

supervisor's ability to enforce prudential actions in a timely fashion. 

One of the goals of the recent banking reform agenda is to remove political 

influence from banking supervision. As seen in the section above, this has constituted 

a major drawback in the authorization of banking establishments and their ongoing 

supervision. In his statement outlining these reforms, the new Governor of the Central 

Bank of Nigeria stated the regulatory and supervisory framework was going to be 

more `risk-based. ' He stated that under these reform agenda there would no longer be 

room for the reliance by banks on such political networks. He mentioned that such 

political interference had adverse effects on the safety and soundness of the banking 

system as it allowed banks to continue in operation even when they clearly fell below 

standards. 123 Although these reforms were expected to come into effect in the 

amendment to the BOFIA in December 2005, these have still not been passed as law. 

Other elements of principle 1(3) are considered in detail in the assessment of 

Nigeria's compliance with the core principles on licensing and structure; prudential 

121 This component of Principle I is amplified considerably in the Principles dealing with Licensing 

and Structure (2 to 5), Prudential Regulation and Requirements (6 to 15), Methods of Ongoing 
Banking Supervision (16 - 20), and Information Requirements (21). The component of this principle is 
broken down in the Core Principles methodology into essential and additional criteria of the principles. 
Essential criteria: 1. The law identifies the authority (or authorities) responsible for granting and 
withdrawing banking licences; 2. The law empowers the supervisor to set prudential rules 
administratively (without changing laws); 3. The law empowers the supervisor to require information 
from the banks in the form and frequency it deems necessary. See Core Principle Methodology (n 90) 
12. 
122 See World Bank Nigeria Financial Sector Review (n 84) 33. 
123E Ugwu and B Olajide 'Banks expose clients' accounts at merger talks' The Guardian Newspaper (6 
August 2004) 1-5,2<httl!: //www. &MardiannewqnF-, r. conVnews/article0l> (6 August 2004). 
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regulation and requirements; methods of ongoing banking supervision and 

information requirements. 

5.4. The Existence of a Suitable Legal Framework to Address Compliance with 

Laws 

Core Principle 1 (4) states that `a suitable legal framework for banking 

supervision is also necessary, including powers to address compliance with laws as 

well as safety and soundness concerns. i124 The World Bank assessment of Nigeria's 

compliance with this principle found that this principle is largely fulfilled and efforts 

to achieve fulfilment are underway. On a scale of 1 to 7, with the highest value being 

1, the Nigerian banking system's compliance with this principle was rated 2. '25 

The assessment found that both the CBN and NDIC have sufficient and 

comprehensive legal powers to take adequate and timely action against banks facing 

distress. 126 The closure of a number of banks during the crises in the 1990's and more 

recently evidences this. However, despite the legal endorsement of the supervisors' 

powers to take action against distressed banks, actions undertaken by supervisory 

authorities may still be subject to political interference as explained in section 5.2 

above. 

A suitable legal framework for banking supervision in addition to granting 

supervisory bodies powers to address compliance with laws, also necessitates the 

existence of a system of business laws including corporate, bankruptcy, contract, 

11 This component of Principle I is amplified in Principle 22, which addresses Formal Powers of 
Supervisors. The components of this principle are broken down in the Core Principles methodology 
into essential and additional criteria of the principles. Essential criteria: 1. The law enables the 
supervisor to address compliance with laws and the safety and soundness of the banks under its 
supervision; 2. The law permits the supervisor to apply qualitative judgement in forming this opinion; 
3. The supervisor has unfettered access to banks' files in order to review compliance with internal rules 
and limits as well as external laws and regulations; When, in a supervisor's judgement, a bank is not 
complying with laws and regulations, or it is or is likely to be engaged in unsafe or unsound practices, 
the law empowers the supervisor to: a) take (and/or require a bank to take) prompt remedial action; b) 
impose a range of sanctions (including the revocation of the banking licence). See Core Principle 
Methodology (n 90) 13. 
125 See World Bank Nigeria Financial Sector Review (n 84) 29. 
126 BOFIA (n 96) s 33-38. 
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consumer protection and private property laws. It also requires that effective 

mechanisms exist for the enforcement of these laws and for the resolution of 

disputes. 127 As seen in chapter three128 the protection and enforcement of contract and 

property rights in the legal system is fraught with a lot of difficulties in Nigeria. From 

the bank-banking supervisor relationship perspective, banks' exploitation of the poor 

legal infrastructure in Nigeria is revealed in a letter from a bank executive to the 

Central Bank governor. In the letter, the executive lists the issues raised for banks in 

the recent decision of the CBN to increase the minimum capital requirement for 

banks. He mentions that the slow pace of the enforcement of bank compliance is an 

advantage, as it allows banks more time to meet this capital requirement. 129 

From the bank-client relationship perspective, a poor legal framework for 

banking supervision also negatively affects the banking systems in Nigeria. This 

occurs when borrowers who can afford to repay their loan wilfully fail to do so, as 

they suffer no immediate legal penalties due to the lengthy process of obtaining 

judgement against a loan defaulter. Such borrowers rely on the inadequate legal 

framework and cumbersome loan recovery processes that make it difficult for the 

lending bank to foreclose on collateral. These problems greatly impair the quality of 

the banks' assets, as non-performing loans became a huge burden on many of them. 130 

5.5. The Existence of a Suitable Legal Framework for the Legal Protection for 

Bank Supervisors 

Core Principle 1(5) states that `a suitable legal framework for banking 

supervision is also necessary, including legal protection for supervisors., 131 The 

127 Basle Core Principles (n 62) 11. 
128 Ch 3s2.2. 
129 Excerpts of letter cited in Ugwu and Olajide (n 123). Also see, `Nigeria: Reforming the Nearly 
Unreformable' The Economist (London UK 7 -13 August 2004) 50. 
130 See C Lindgren G Garcia and M Saal `Bank Soundness and Macroeconomic Policy' (IMF 
Washington 1996). 
131 The components of this principle as expatiated in the Core Principles methodology include the 
following essential criteria: 1. The law provides legal protection to the supervisory agency and its staff 
against lawsuits for actions taken while discharging their duties in good faith; 2. The supervisory 
agency and its staff are adequately protected against the costs of defending their actions while 
discharging their duties. See Core Principle Methodology (n 90) 13. 
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World Bank assessment of Nigeria's compliance with this principle found that this 

principle is unfulfilled and efforts to achieve fulfilment are not underway. On a scale 

of 1 to 7, with the highest value being 1, the Nigerian banking system's compliance 

with this principle was rated 7.132 

Section 46A(1) and (2) of the Central Bank Act, 133 clearly provides legal 

protection for any officer of the Bank against any form of liability in respect of 

anything done, in good faith, in the execution of his responsibilities as conferred to 

him by the Central Bank. This provision as such covers the Banking Supervisory arm 

of the central bank and its entire staff. 134 Unlike the CBN position, banking 

supervision staff of the NDIC do not enjoy legal protection due to the absence of legal 

provisions outlining such protection. Despite this however, there have been no record 

of banks bringing legal actions against NDIC supervisors in respect of the execution 

of their banking supervisory function. 

5.6. The Existence of Arrangements for Sharing Information between 

Supervisors 

Core Principle 1(6) states `that arrangements for sharing information between 

supervisors and protecting the confidentiality of such information should be in 

place. ' 135 The World Bank assessment of Nigeria's compliance with this principle 

found that this principle is largely fulfilled and efforts to achieve fulfilment are not 

132 See World Bank Nigeria Financial Sector Review (n 84) 34. 
133 CBN Act (n 96) s 46 A (1) and (2). 
134 BOFIA (n 96) s 30 of the accords the Director of the Banking Supervisory arm of the CBN, with 
wide powers. Legal provisions governing his appointment, also adequately secure his tenure as a 
director within the CBN. Under CBN Act (n 96) s 12 a Director of the CBN may not be removed from 
office except on the grounds of ill health, criminal conviction, serious misconduct in relation to his 
CBN duties, professional disqualification and bankruptcy. 
131 The components of this principle are broken down in the Core Principles methodology into essential 
and additional criteria of the principles. Essential criteria: 1. There is a system of cooperation and 
information sharing between all domestic agencies 2. There is a system of cooperation and information 
sharing with foreign agencies that have supervisory responsibilities for banking operations of material 
interest to the domestic supervisor; 3. The supervisor: a) may provide confidential information to 
another financial sector supervisor; b) is required to take reasonable steps to ensure that any 
confidential information released to another supervisor will be treated as confidential by the receiving 
party, c) is required to take reasonable steps to ensure that any confidential information released to 
another supervisor will be used only for supervisory purposes; d) The supervisor is able to deny any 
demand (other than a court order or mandate from a legislative body) for confidential information in its 
possession with responsibility for the soundness of the financial system. See Core Principle 
Methodology (n 90) 13. 
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underway. On a scale of 1 to 7, with the highest value being 1, the Nigerian banking 

system's compliance with this principle was rated 3.136 

The assessment found that the current system for co-operation and information 

sharing among supervisors is achieved only through the Financial Services Regulation 

Committee. 137 In the specific area of banking supervision, the CBN and NDIC engage 

in close co-operation and rely greatly on information sharing in order to effectively 

discharge their duties particularly with respect to distressed banks. 138 

Based on the above assessment of the six components of core principle one, 

the Nigerian banking system cannot be said to be in full compliance with core 

principle one on the preconditions for effective banking supervision. 

5.7. Compliance with Core Principles 2 to 5 on Licensing and structure139 

5.7.1. Core principle 2 on Permissible Activities 

Core Principle 2 states that `the permissible activities of institutions that are 

licensed and subject to supervision as banks must be clearly defined and the use of the 

word "bank" in names should be controlled as far as possible. '140 The World Bank 

assessment of Nigeria's compliance with this principle found that this principle is 

fulfilled. On a scale of 1 to 7, with the highest value being 1, the Nigerian banking 

system's compliance with this principle was rated 1.141 

136 See World Bank Nigeria Financial Sector Review (n 84) 32. 
137 The Central Bank (Amendment) Act No 37 of 1998 s 38B(d). 
138 On how co-ordination and information sharing is of significance to the operation of the CBN and 
NDIC, particularly with respect to distressed banks see the operation of their respective functions as 
laid out in the legal framework for the winding-up of banks in BOFIA (n 96) s 33-38. 
139 Principle 3: The licensing authority must have the right to set criteria and reject applications for 
establishments that do not meet the standards set. The licensing process, at a minimum, should consist 
of an assessment of the banking organisation's ownership structure, directors and senior management, 
its operating plan and internal controls, and its projected financial condition, including its capital base; 
where the proposed owner or parent organisation is a foreign bank, the prior consent of its home 
country supervisor should be obtained. Principle 4: Banking supervisors must have the authority to 
review and reject any proposals to transfer significant ownership or controlling interests in existing 
banks to other parties. Principle 5: Banking supervisors must have the authority to establish criteria for 
reviewing major acquisitions or investments by a bank and ensuring that corporate affiliations or 
structures do not expose the bank to undue risks or hinder effective supervision. 
140 Principle 2: The permissible activities of institutions that are licensed and subject to supervision as 
banks must be clearly defined, and the use of the word "bank" in names should be controlled as far as 
possible. See Core Principle Methodology (n 90) 16. 
41 See World Bank Nigeria Financial Sector Review (n 84) 28. 
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The Banks and other Financial Institutions (Amendment) Act No. 40 of 1999 

is the legislation setting out the framework for the compliance of this core principle. 

Section 2 clearly provides that no one can conduct a banking business without a valid 

banking licence. Section 3 clearly accords the central bank the responsibility for 

issuing the license upon the fulfilment of certain listed requirements. Section 39(2) 

provides that no person, other than a validly licensed bank shall use the word `bank' 

as a description of such a business. The World Bank assessment found that this 

regulatory framework should enable supervisors to ensure' that all institutions 

undertaking banking business are licensed. 

5.7.2. Core Principle 3 on Licensing Authority Right to Set Criteria for Bank 

Application 

Core principle 3 states, `The licensing authority must have the right to set 

criteria and reject applications for establishments that do not meet the standards set. 

The licensing process. at a minimum, should consist of an assessment of the banking 

organisation's ownership structure, directors and senior management, its operating 

plan and internal controls, and its projected financial condition, including its capital 

base; where the proposed owner or parent organisation is a foreign bank, the prior 

consent of its home country supervisor should be obtained. ' 142 The World Bank 

assessment of Nigeria's compliance with this principle found that this principle is 

unfulfilled and efforts to achieve fulfilment are underway. On a scale of 1 to 7, with 

the highest value being 1, the Nigerian banking system's compliance with this 

principle was rated 6.143 

This core principle comprises several parts. The first component is that the 

licensing authority must have the right to set criteria and reject applications for 

establishments that do not meet the standards set. 144 Although this concept was 

persevered in statutory provisions, 145 Nigeria did not have a history of complying with 

it. The process for granting bank licenses in the 1980's was very lax and had huge 

142 See Core Principle Methodology (n 90) 16. 
143 See World Bank Nigeria Financial Sector Review (n 84) 33. 
144 See Core Principle Methodology (n 90) 16. 
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political interference. 146 The President's office and the Federal Executive Council 

reviewed all bank applications. 147 The CBN's was involved in this process only to the 

extent of receiving instructions from the presidency and the Federal Executive 

Council on the status of applications. 148 This state of affairs resulted in the poor 

performance of licensed banks, which in most cases ended up in the failure of many 

of them 

The second essential component of this principle is the `fit and proper' test for 

directors and senior management. '49 The Core principle methodology break down of 

the `fit and proper' test included that the licensing authority evaluate proposed 

directors and senior management as to expertise and integrity. '50 Due to the lax 

procedures for granting licenses to banks in Nigeria, and the huge political 

interference with this process, there was a predominance of inexperienced military 

and ex-military elite included on the management boards of new banks. '5' Hence, this 

principle was breached. This state of affairs led to various forms of abuses and 

contributed to a significant number of bank failures in Nigeria. 152 

145B0FIA (n 96) s 3. 
146 President Babangida was reported to have direct interest in at least three banks through 
intermediaries. These operations included an offshore subsidiary in Benin Republic. This information 
was cited in form Stein Ajakaiye and Lewis (n 73) 49 fn 12. 
la' R Daumont F Le Gall and F Leroux `Banking in Sub-Saharan Africa: What Went Wrong? ' (IMF 
Working Paper No WP/04/55 April 2004) 34 
<httn: //www. imf. ori/external/pubs/ft/wr)/2004/wp0455. pdf> (10 June 2004). 
148 The authors in Stein Ajakaiye and Lewis (n 73) 49 fn 13 stated that these connections were revealed 
to them in confidential interviews with banking executives and regulators. Also see - 

`Babangida 
(Nigeria) Limited' Tell (Lagos 13 Oct. 1993) 11. 
149 Core Principle Methodology (n 90) 16. 
150 Core Principle Methodology (n 90) 16 states that `the fit and proper criteria included: (1) skills and 
experience in relevant financial operations commensurate with the intended activities of the bank and 
(2) no record of criminal activities or adverse regulatory judgements that make a person unfit to uphold 
important positions in a bank. 
151 Dozens of retired military and police officers were listed among the boards of banks and Non Bank 
Financial Institutions in the Nigeria Finance Yearbook (1994). Also the authors in, Stein Ajakaiye and 
Lewis (n 73) 49 fn 14 stated that CBN officials and private banking executives confirmed these 
connections in confidential interviews in Lagos during June 1994. 
152 The NDIC records that 31 banks went into liquidation between 1994 and 1998 for a list of these 
banks see Nigerian Deposit Insurance Corporation (NDIC) Annual Report & Statement of Accounts for 
2000 (Nigerian Deposit Insurance Corporation Nigeria 2001) 45. In the face of obvious 
mismanagement in bad banks (including unsafe lending policies, false accounting, inaccurate reporting, 
frauds, etc. ), CBN took vigorous measures to dismiss dishonest staff. In the same vein, CBN recently 
imposed higher minimum capital requirements, N500 million for all commercial and merchant banks, 
and NI billion for new entrants. This initiative has triggered mergers and/or exit of non- viable banks. 
See World Bank, Nigeria Financial Sector Review (n 84) 24. 
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The licensing procedure has been tightened up and licensing activities are now 

in the strict domain of the CBN. ls3 These activities have now been restricted to 

withdrawing licenses and ensuring that banks are in compliance with bank regulation. 

Until recently, no new license has been granted as Nigerian authorities seek to restore 

confidence in the banking system. '54 However, despite this new approach to the 

issuing and withdrawal of bank licenses, the Nigerian banking system cannot be said 

to be in total compliance with core principle 3. The reason for this is that under the 

pre-1998 legal arrangement, community banks were granted provisional licenses and 

were supposed to be formally licensed after operating for two years. lss To date, no 

formal license has been issued by the CBN. '56 This still leaves this principle 

unfulfilled. 

5.7.3. Core Principle 4 on Transfer of Ownership in Banking System 

Core principle 4 states that `the Banking supervisors must have the authority 

to review and reject any proposals to transfer significant ownership or controlling 

interests in existing banks to other parties. ' 157 The World Bank assessment of 

Nigeria's compliance with this principle found that this principle is largely fulfilled 

and efforts to achieve fulfilment are not underway. On a scale of 1 to 7, with the 

highest value being 1, the Nigerian banking system's compliance with this principle 

was rated 3.158 

Under the current regulatory framework, CBN is able to monitor any 

significant change in ownership, as banks should seek its approval prior to initiating 

any shift in ownership that would result in a transfer of control. 159 The World Bank 

assessment however criticises this legislation, for not providing a clear definition of 

what "significant ownership" means as is required in the core principle methodology, 

ls' BOFIA (n 96) s 3. 
154 Ibid. 
iss See World Bank Nigeria Financial Sector Review (n 84) 24. 
156 In BOFIA (n 96) s 52 however, all community banks should be either licensed by CBN or put out of 
business in accordance to the BOFIA provisions. Community banks are however, exempt from 
provisions of BOFIA to the extent that the CBN determines. 
57 Basle Core Principles (n 62) 19. 
Asa See World Bank Nigeria Financial Sector Review (n 84) 30. 
159 BOFIA (n 96) s 7. 
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which broke down the components of this principle. 160 However, in the context of the 

amount of the business a bank was able to transfer, section 7(1)(b) of the BOFIA 

adequately caters for this. It provides, categorically, that no bank shall enter an 

agreement for the transfer of any part of the banking business without the consent of 

the CBN. 

5.7.4. Core Principle 5 on Acquisition and Investments in Banking System 

Core Principle 5 states that `the Banking supervisors must have the authority 

to establish criteria for reviewing major acquisitions or investments by a bank and 

ensuring that corporate affiliations or structures do not expose the bank to undue risks 

or hinder effective supervision. ' 161 

The World Bank assessment of Nigeria's compliance with this principle found 

that it is largely fulfilled and efforts to achieve fulfilment are not underway. On a 

scale of 1 to 7, with the highest value being 1, the Nigerian banking system's 

compliance with this principle was rated 3.162 

The CBN has the authority to establish criteria for reviewing major acquisitions 

or investments by banks by virtue of section 7(1)(c) of BOFIA. However, the World 

Bank assessment criticises the current state of affairs in that, although Nigerian banks 

required the approval of CBN before acquiring shares in companies, they are not 

required to ask for CBN approval for engaging in new activities that were not 

approved when their bank license was granted. This criticism is however unconnected 

to the fulfilment of this core principle and therefore should not discredit Nigeria's 

compliance with it. Compliance with this provision is partially seen in the recent 

consolidation within the Nigerian banking system Here the CBN established 

guidelines and set the criteria163 for reviewing the mergers and acquisitions that took 

place in the light of the recent increase in the minimum capital requirements for 

lbo Core Principle Methodology (n 90) 18. 
161 Basle Core Principles (n 62) 19. 
162 See World Bank Nigeria Fmancial Sector Review (n 84) 30. 
163 The Central Bank of Nigeria (CBN) 'Guidelines and Incentives on Consolidation in the Nigerian 
Banking Industry' (CBN August 2004) 
<http: //www. cenbank. or /gout/publications/bsd/2004/consolidation. pdf> (15 August 2004). 
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banks. '" However, enabling legislation has not yet been passed to support both post- 

consolidation bank-restructuring issues and the resolution of non-performing loans 

from consolidated banks. 

5.8. Compliance with Core Principles 6 to 15 on Prudential Regulations and 

Requirements 

5.8.1. Core Principle 6 on Capital Requirement 

Core principle 6 states that `the banking supervisors must set prudent and 

appropriate minimum capital adequacy requirements for all banks. Such requirements 

should reflect the risks that the banks undertake, and must define the components of 

capital, bearing in mind their ability to absorb losses. At least for internationally 

active banks, these requirements must not be less than those established in the Basel 

Capital Accord and its amendments. ' 165 

The World Bank assessment of Nigeria's compliance with this principle found 

this principle largely unfulfilled and efforts to achieve fulfilment were stated as being 

underway. On a scale of 1 to 7 with the highest value being 1, the Nigerian banking 

system's compliance with this principle was rated 4.166 

In 1990, the CBN instructed that banks should comply with Basle I (Basle 

Accord of 1988). This led to the increase in the minimum capital ratio from 7.25% to 

8% of risk-adjusted assets to capital as defined by the Basle Committee. 167 However, 

in 2000 when the assessment was conducted, it was found that the current framework 

164 See the new increase in capital requirement and the increased issue of mergers in The Economist (n 
127) 50; also see Ugwu and Olajide (n 123) 2. 
165 Basle Core Principles (n 62) 23. For Basel Capital Accord see Basel Committee on Banking 
Supervision `International Convergence of Capital Measurement and Capital Standards' (Basel I) 
(Basel July 1988) 13 <http: //www. bis. orelnubl/bcbscl l 1. pdf> (10 June 2004). 
166 See World Bank Nigeria Financial Sector Review (n 84) 32. 
167 Under BOFIA (n 96) s 13 the Bank has the power to specify the amount of capital funds a bank 
should maintain. Such capital fund shall be unimpaired by losses, and must be in such ratio to all or any 
asset or to all or any liabilities or to both such assets and liabilities of the bank and all its offices in and 
outside Nigeria as may be specified by the Central Bank. 
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did not apply the international capital requirement stipulated in the Basle accord 

although it was almost in line with it. 

The 2002 IMF Financial System Stability Assessment conducted on 

Nigeria, 168 as well as the 2005 IMF assessment of the Nigerian banking sector169 also 

revealed that Nigeria still does not apply international minimum capital requirements 

for banks. Prudential authorities were thus advised to adopt risk-weighted capital 

adequacy requirement in line with the Basel Accord. As acknowledged the application 

of the Basle Accord constitutes minimum levels of capital for internationally active 

banks. 17° As most banks in Nigeria are not internationally active, this application of 

Basle is not an essential requirement. However, national authorities were free to adopt 

their own arrangements, which the Basel Committee prescribed to be set at higher 

level than the Basel Accord (and not lower levels, as it has). 171 Goodhart also 

supported the need for a higher capital requirement specifically with respect to 

developing countries. He stated that the risk-weighted capital adequacy requirement 

for banks in developing countries should be higher than that prescribed in the Basel 

Accord, which was designed for advanced banking systems. The rationale for this was 

that the economic environment in most developing countries (as is the case in Nigeria) 

is often hostile to sound banking systems. 172 

Due to rampant inflation, rapid exchange rate depreciation and erosion of 

capital due to mounting losses in loan portfolios, the minimum paid-up capital for 

banks have had to be constantly revised. 173 The inadequacy of the capital roquirement 

168 IMF 2002 Country Report on Nigeria (n 85) 30 box 4; Also see G Emefiele `Financial System 
Surveillance: The Operators Perspective' in CBN Publication Seminar on Issues in Financial 
Institutions Surveillance in Nigeria (CBN Nigeria 2004) 55-56 
<httn: //www. cenbank. or /gout/Publications/euidelines/t)id/2004/surveillance. ndf> (8 July 2004); Also 
see, I Kama 'The Constraints and Prospects of Effective Financial Surveillance in Nigeria' CBN 
Publication Seminar on Issues in Financial Institutions Surveillance in Nigeria (CBN Nigeria 2004) 61 
<http: //www. cenbank. or /gout/publications/guidelines/pid/2004/surveillance. pdf> (8 July 2004). I. 
Kama is an Assistant Director in the Banking Supervision Department of the Central Bank Of Nigeria. 
169 IMF 2005 Country Report on Nigeria No 05/302 (n 86) 23 para 42. 
170 Basel Capital Accord (Basel I) (n 165) 2; Core Principle 6: `... At least for internationally active 
banks, these requirements must not be less than those established in the Basel Capital Accord and its 
amendments. ' 
nl Basel Capital Accord (Basel I) (n 165) 13. 
172 C Goodhart and others Financial Regulation: Why, how and where now? (Routledge New York 
2003) 106. 
173 BOFIA (n 96) s 13, gives the CBN the power to revise the capital requirement. As such in 1990 it 
was increased from N50 and N40 million for Commercial and Merchant banks, respectively, to N500 
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has had profound consequences for banks and has thus led to the recent increase in the 

minimum capital requirement for bank. This increase raises the minimum capital 

requirement by a factor of 12.174 Although the present framework does not prescribe 

that CBN may adjust capital requirements to the risk profile of banks, 175 the new 

capital rules attempt to do this by increasing the capital base in proportion to the size 

of the banks. The bigger the bank the greater the risk it is likely to undertake. As a 

result, the proposed amendment to section 9(1) of BOFIA states, `Banks shall be 

categorised according to paid-up share capital. There shall be three categories of 

banks: mega banks with minimum paid-up share capital of N25 billion; medium 

banks with minimum paid-up share capital of N10 billion; and small banks with 

minimum paid-up share capital of N5 billion. ' 176 

However, although banks that failed to meet the capital requirement by the set 

deadline in December 2005 were liquidated, the continued supervision of banks to 

ensure that they comply with these standards would be the `crux' of the challenge. 

The World Batik assessment found that although all financial institutions are expected 

to be in compliance with capital adequacy rules, not all institutions submit 

information necessary to monitor capital ratios (e. g. community banks). 177 Hence, the 

effective supervision of the compliance with any capital requirement would depend on 

the effective supervision of other aspects of banking system, such as transparency in 

reporting the financial state of banks. However, there is evidence that misreporting by 

banks is a major drawback for prudential authorities in Nigeria. 178 

5.8.2. Core Principle 7 on Loan Policies 

million for each. It has recently been increased to 25 billion for large banks, and this would take effect 
from December 2005. 
I" The Economist (n 129) 50; Also see, E Ugwu and B Olajide (n 123) 2. This increase took effect in 
December 2005. 
175 BOFIA (n 96) s 9(1)(2) states that ̀ The Bank shall, from time to time, determine the minimum paid- 
up share capital requirement of each category of banks licensed under this Decree. Any failure to 
comply with the provisions of this section of this Decree within such period as may be determined by 
the Bank, from time to time, shall be a ground for the revocation of any license issued pursuant to the 
provisions of this decree or any other Act repealed by it. ' 

6A Daniel and G Agbana `Senate plans separate capital bases for banks and Banks shun N40b govt 
bond' Nigerian Guardian News Paper (13 August 2004) 2 
<http: //www. guardiannewsngr. com/news/article0l> (13 August 2004). 
177 See World Bank Nigeria Financial Sector Review (n 84) 32. 
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Core principle 7 states that `An essential part of any supervisory system is the 

evaluation of a bank's policies, practices and procedures related to the granting of 

loans and making of investments and the ongoing management of the loan and 

investment portfolios. ' 179 

The World Bank assessment of Nigeria's compliance with this principle found 

that this principle is largely fulfilled and efforts to achieve fulfilment are not 

underway. On a scale of 1 to 7 with the highest value being 1, the Nigerian banking 

system's compliance with this principle, was rated 3.180 

The World Bank assessment found that neither CBN nor NDIC have 

established guidelines to ensure sound lending and investment policies. This therefore 

led to the failure to properly evaluate their loan and investment policies. However, 

despite the absence of specific requirement in this area, both supervisory agencies 

consider this aspect carefully during on and off-site supervision. Nonetheless, as 

banks are known to often circumvent procedures or provide inaccurate information 

where these were available, they could easily manipulate such records to insinuate 

that they have adopted prudent loan and investment policies. NDIC officials have 

found that banks could evade official structures by manipulating funds, and falsifying 

records. 181 As such the 2002 IMF Financial Sector Stability Assessment encourages 

the Nigerian authorities to adopt prudent bank loan policies such as the enhancement 

of loan concentration rules. 182 The absence of sound lending and investment policies 

was a major factor resulting in the bank failures of the 1990s. '83 

5.8.3. Core Principle 8 on Loan Classification 

178 IMF 2002 Country Report on Nigeria (n 85) 30; IMF 2005 Country Report on Nigeria No 05/302 (n 
84) 23 para 41; IMF 2005 Country Report on Nigeria No 05/303 (n 86) 42 para 88. 
179 Basle Core Principles (n 62) 24. 
iso See World Bank Nigeria Financial Sector Review (n 84) 32. 
la' This was revealed to the authors in Stein Ajakaiye and Lewis (n 73) 31 fn 25 in interviews with 
NDIC officials. 
182 IMF 2002 Country Report on Nigeria (n 85) 30. 
183 World Bank Nigeria Financial Sector Review (n 84) 24. 
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Core principle 8 states that, `Banking supervisors must be satisfied that banks 

establish and adhere to adequate policies, practices and procedures for evaluating the 

quality of assets and the adequacy of loan loss provisions and loan loss reserves. '184 

The IMF-World Bank assessment of Nigeria's compliance with this principle 

found that this principle is largely fulfilled and efforts to achieve fulfilment are 

underway. On a scale of 1 to 7 with the highest value being 1, the Nigerian banking 

system's compliance with this principle, was rated 2.185 

The assessment found that Prudential Guidelines were issued as early as 

1990186 and these Guidelines were given legal effect in section 39 of the CBN Act, 

No. 24 of 1991 (as amended in 1999). 187 This provision had the aim of providing 

banks with detailed criteria to ensure proper evaluation of the quality of assets and to 

make adequate provisions for them Also, Section 39(2) of the Banks and Other 

Financial Institutions Act No. 25 of 1991 (as amended in 1999) provides for loan 

classification. Banks are required to establish general and specific reserves for various 

classes of deposits. The CBN Prudential Guidelines Circular, which was promulgated 

in 1990, prescribes precise categories of classifications, which were applicable at the 

time of the World Bank assessment in 1999. Under these guidelines, each licensed 

bank is to have at least 1% in a general provision in addition to specific provisions 

made on the basis of perceived risk of default. As for specific provisions, for principal 

repayment not yet due, provisions should be made as follows: i) for sub-standard 

category, (unpaid principal and/or interest remains outstanding for more than 90 days 

but less than 180 days), the minimum reserves requirement is 10% of the outstanding 
loan balance; ii) for doubtful category (unpaid principal and/or interest remains 

outstanding for more than 180 days but less than 360 days), the minimum reserves 

requirement is 50%; and iii) for lost category (unpaid principal and/or interest remains 

184 Basle Core Principle (n 62) 24. 
iss See World Bank Nigeria Financial Sector Review (n 84) 29. 
186 Central Bank of Nigeria (CBN) Circular No BSD/DO/231VOL. 1/11 of 7th November 1990 and No 
BSD/CS/23NOL. 1/8 of 15th May 1991 on Prudential Guidelines on Early Recognition of Losses and 
Adequate Provisioning for Bad and Doubtful Debts. This can be found in a Compendium of Central 
Bank of Nigeria (CBN) Circulars in CBN Monetary Policy Circular No 37 of 2 January 2004 on 
Monetary, Credit, Foreign Trade and Exchange Policy Guidelines for Fiscal 2004 / 2005 (2 January 
2004) <httT): //www. cenbank. cTiz/OUT/CIRCULARS/RD/2004/RD-37-2004. PDF> (15 July 2005). 
187 See particularly CBN Act (n 96) s 39(1)(c) and s 39(6); Also see BOFIA (n 96) s 15. 
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outstanding for 360 or more), the minimum reserves requirement is 100%. 188 Despite 

these provisions, the 2002 IMF Financial System Stability Assessment (FSSA)189 and 

a recent 2005 IMF assessment, 190 found that the Nigerian banking system is still 

characterised by high levels of non-performing loans and systemic under- 

provisioning. 

5.8.4. Core Principle 9 on Management Information 

Core principle 9 states that, `Banking supervisors must be satisfied that banks 

have management information systems that enable management to identify 

concentrations within the portfolio and supervisors must set prudential limits to 

restrict bank exposures to single borrowers or groups of related borrowers. '191 

The World Bank assessment of Nigeria's compliance with this principle found 

that this principle is largely unfulfilled and efforts to achieve fulfilment are not 

underway. On a scale of 1 to 7 with the highest value being '1, the Nigerian banking 

192 
system's compliance with this principle, was rated 5. 

According to the core principle methodology, which breaks down the 

components of the core principles, a vital aspect of this principle is that supervisors 

set prudent limits on large exposures to a single borrower or closely related group of 

borrowers. The methodology defines large exposures as 10 percent or more of a 

bank's capital. 193 It also placed 25 percent of a bank's capital as the limit for an 

individual large exposure to a private sector non-bank borrower or a closely related 

group of borrowers. 194 The World Bank assessment, however, found that current 

Nigerian regulation on loan concentration, defined large exposure as lending above 

20% of capital for commercial banks and 50% of capital for merchant banks. 195 The 

188 CBN Prudential Guideline Circular (n 186) 56 - 68. 
189 IMF 2002 Country Report on Nigeria (n 85) 30. 
190 IMF 2005 Country Report on Nigeria No 05/303 (n 86) 40 para 86. 
191 Basle Core Principles (n 62) 25. 
192 See World Bank Nigeria Financial Sector Review (n 84) 32. 
193 Core Principle Methodology (n 90) 24. 
194 Ibid. 
195 BOFIA (n 96) s 20(1)(a). The IMF and World Bank criticised that there is no justification for setting 
separate lending ceilings for merchant and commercial banks as the difference in activities blur over 
time. Contrary to the current rule, one could argue that merchant banks should not be allowed to hold 
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methodology, also states that a "closely related group" should be explicitly defined in 

national banking regulation to reflect actual risk exposure. However, this is not 

defined in Nigerian banking regulation. The methodology also states that another 

essential aspect of this principle is that the supervisor confirms that banks have 

management information systems that enable management to identify, on a timely 

basis, concentrations (including large individual exposures) within the portfolio on a 

solo and consolidated basis. 196 In compliance with this provisions, the CBN took on 

an initiative to collect information on loans in the amount of N1 million and above 

through the credit bureau. 197 Although the assessment identifies this as a significant 

step toward tracking the largest exposures, supervisors have been unsuccessful at 

detecting loans and large exposures. This is even further exacerbated by persistent 

misreporting by many banks, which the 2002 IMF Financial System Stability 

Assessment (FSSA), stated, prevents the detecting of emerging problems and prevents 

an accurate, risk-based analysis. 198 As such, on the overall, the World Bank 

. assessment found that the current regulation on loan concentration does not comply 

with this principle. 

5.8.5. Core Principle 10 on Connected Lending 

Core principle 10 states that `In order to prevent abuses arising from 

connected lending, banking supervisors must have in place requirements that banks 

lend to related companies and individuals on an arm's-length basis, that such 

extensions of credit are effectively monitored, and that other appropriate steps are 

taken to control or mitigate the risks. ' 199 

The World Bank assessment of Nigeria's compliance with this principle found 

that this principle is largely unfulfilled and efforts to achieve fulfilment are not 

higher single exposures relative to their capital as their activities used to be less diversified and riskier 
than those of commercial banks. 
196 Core Principle Methodology (n 90) 24. 
197 See World Bank Nigeria Financial Sector Review (n 84) 32. 
19$ IMF Country Report on Nigeria (85) 30. 
199 Basle Core Principles (n 62) 26. 
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underway. On a scale of 1 to 7 with the highest value being 1, the Nigerian banking 

system's compliance with this principle, was rated 5.200 

Although an extensive regulation exists201 to ensure the compliance with this 

principle, the assessment found that insider lending has been widely recognised as one 

of the major causes of significant distress in the Nigerian banking industry. There 

were also numerous cases of insider lending where bank owners use depositor's funds 

in their own high risk projects but did not use their own money. 202 In Nigeria 65% of 

the total loans of the four local banks liquidated in Nigeria in 1995 were insider loans, 

and were all irrecoverable. 203 The absence of adequate systems to check such bank 

lending practices prevents supervisors from detecting them and from taking action 

discouraging them Also, penalties are not stringent enough to deter bank management 

boards from engaging in connected lending activities. 204 The assessment 

recommended that to be in compliance with the objective of this core principle, CBN 

should consider adopting more stringent limitations and penalties that would be 

applied to banks and management involved in unsafe insider ]ending. The 2002 

Financial System Stability Assessment (FSSA) also recommended that Nigerian 

prudential authorities should adopt more stringent measures to control insider-lending 

practices. 205 

5.8.6. Core Principle 11 on Controlling Country Risk 

Core principle 11 states that `Banking supervisors must be satisfied that banks 

have adequate policies and procedures for identifying, monitoring and controlling 

country risk and transfer risk in their international lending and investment activities, 

and for maintaining appropriate reserves against such risks. '206 

200 See World Bank Nigeria Financial Sector Review (n 84) 32. 
201 BOFIA (n 96) S 20(2)-(8). 
202 Daumont Le Gall and Leroux (n 147) 39. 
203 Ibid 38. 
204 BOFIA (n 96) s 20(7)-(8). Section 7 states that the penalty for directors failing to comply with the 
provision on connected lending was N100,000 ($7,000) or 3 years imprisonment. This amount was 
inconsequential given the amount these directors made. Section 8 states that the entire bank liability for 
failing to comply was set at Ni Million and even this was arguably inadequate. 
205 IMF 2002 Country Report on Nigeria (n 85) 30. 
206 Basle Core Principles (n 62) 27. 
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This principle mentions the need to monitor and control country risks. Country 

risk, which has been associated with international lending, 207 has been defined as risks 

associated with the economic, social and political environments of the borrower's 

home country. Country risk may be most apparent when lending to foreign 

governments or their agencies. 208 The World Bank and the IMF did not provide an 

assessment of the application of this principle in the Nigerian banking system, on the 

grounds that the Nigeria Banking system did not engage in international lending. 

However, this principle would be of great relevance when the proposed 

harmonized banking regime in WAMZ eventually commences. This is so as it would 

facilitate intra-regional bank lending activities. It would also require that information, 

risk management and internal control systems are in place for monitoring and 

controlling country risk as prescribed in the core principles methodology. 209 If these 

are lacking in the domestic banking supervisory framework, as is the case in 

Nigeria, 210 it is unlikely that this would be successfully applied under a harmonized 

framework. The prior adoption of this principle, as well as other international 

standards for banking regulation, by all Member States would make such a 

harmonization an easier task. 

5.8.7. Core Principle 12 on Controlling Market Risks 

Core principle 12 states that, `Banking supervisors must be satisfied that banks 

have in place systems that accurately measure, monitor and adequately control market 

risks; supervisors should have powers to impose specific limits and/or a specific 

capital charge on market risk exposures, if warranted. 9211 This principle was also not 

considered in the IMF and World Bank assessment, as these risks were not considered 

a significant threat in the banking activities of the Nigerian banking systein. 

207 Ibid 20-21. 
208 Ibid 21. 
209 Core Principle Methodology (n 90) 24. 
210 See s 5.8.4. 
211 Basle Core Principles (n 62) 27. 
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This principle mentions the need to monitor and control market risks. Market 

risks have been defined as the risks banks face in on- and off-balance sheet positions 

arising from movements in market prices. 212 Market risks, according to the core 

principle definition of it, are more visible in banks' trading activities, which involve 

debt or equity instruments, or foreign exchange or commodity positions. 213 Another 

aspect of market risk is foreign exchange risk. Banks act as `market-makers' in 

foreign exchange by quoting rates to their customers and by taking open positions in 

currencies. The risks inherent in foreign exchange business, particularly in running 

open foreign exchange positions, are increased during periods of instability in 

exchange rates. These types of transactions are not common among Nigerian banks 

due to the level of development of the Nigerian banking system Again, as with the 

application of principle 11, this principle would be more relevant after the deepening 

of the banking and financial system 

5.8.8. Core Principle 13 on Liquidity and Other Material Risks 

Core principle 13 states that `Banking supervisors must be satisfied that banks 

have in place a comprehensive risk management process (including appropriate board 

and senior management oversight) to identify, measure, monitor and control all other 

material risks and, where appropriate, to hold capital against these risks. '214 

The World Bank assessment of Nigeria's compliance with this principle found 

that this principle is largely fulfilled and efforts to achieve fulfilment are not 

underway. On a scale of 1 to 7 with the highest value being 1, the Nigerian banking 

system's compliance with this principle, was rated 3215 

The assessments found that on-site examiners devote attention to the 

monitoring of bank liquidity, and review the nature and extent of involvement of both 

2'Z Ibid 21. 
213 Ibid. 
214 Basle Core Principles (n 62) 29. 
215 See World Bank Nigeria Financial Sector Review (n 84) 31. 
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the senior management and Board in taking major decisions. 216 However, although 

there are regulations to ensure appropriate board and senior management oversight217 

and statutory provisions exist for preserving bank liquidity, 218 these have not gone far 

in identifying, measuring and controlling material risks. The reason for this, according 

to the 2002 IMF Financial System Stability Assessment (FSSA)219 and the 2005 IMF 

assessment of the Nigerian banking sector22° has been largely due to continuous 

misreporting and weak corporate governance. These have the effect of preventing the 

detecting of imminent problems and prevent an accurate, risk-based analysis. 

5.8.9. Core Principle 14 on Internal Control221 

Core principle 14 states that, `Banking supervisors must determine that banks 

have in place internal controls that are adequate for the nature and scale of their 

business. These should include clear arrangements for delegating authority and 

responsibility; separation of the functions that involve committing the bank, paying 

away its funds, and accounting for its assets and liabilities; reconciliation of these 

processes; safeguarding its assets; and appropriate independent internal or external 

audit and compliance functions to test adherence to these controls as well as 

applicable laws and regulations. ' 222 

216 However, as would be considered in the assessment of principle 14, the CBN found it difficult to 
monitor the existence of appropriate board and senior management oversight under different 
government regimes. The reason for this was that the management of banks, particularly government 
owned banks, changed as the government of the day changed. Due to the history of political instability 
in Nigeria, this has affected the banking system. 
217 The Banking Supervision Department of the Central Bank of Nigeria issued a `Code of Corporate 
Governance for Banks and Other Financial Institutions in Nigeria' in 28 February 2003. This 
constitutes a guide as to the responsibilities of Nigerian bank board and senior management. It sets out 
the need for detailed risk management process to identify, measure, monitor and control all other 
material risks and, where appropriate, to hold capital against these risks 
<http: //www. cenbank. ori/OUTIPUBLICATIONSIBSD//2003/CORPGOV. PDF> (25 August 2004). 
218 BOFIA (n 96) s 16(1)(2)(3). 
219 IMF 2002 Country Report on Nigeria (n 85) 30. 
220 IMF 2005 Country Report on Nigeria No 05/302 (n 86) 23 para 42; IMF 2005 Country Report on 
Nigeria No 05/303 (n 86) 43. 
221 Principle 14: Banking supervisors must determine that banks have in place internal controls that are 
adequate for the nature and scale of their business. These should include clear arrangements for 
delegating authority and responsibility; separation of the functions that involve committing the bank, 
paying away its funds, and accounting for its assets and liabilities; reconciliation of these processes; 
safeguarding its assets; and appropriate independent internal or external audit and compliance functions 
to test adherence to these controls as well as applicable laws and regulations. 
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The World Bank assessment of Nigeria's compliance with this principle found 

that this principle is largely fulfilled and efforts to achieve fulfilment are not 

underway. On a scale of 1 to 7 with the highest value being 1, the Nigerian banking 

system's compliance with this principle, was rated 3.223 

Although the assessment found that this principle was largely fulfilled, 

contrary to the requirement in the methodology, 224 there was no provision in the 

current banking legislation outlining the role that the Board of Directors should play 

in safeguarding assets and ensuring adequate internal controls. 225 Also, on-site 

supervision of banks revealed that banks' internal controls focused mainly on 

accounting issues, such as the analysis of the financial condition of banks and 

compliance with capital requirement rather than assessing the nature of business 

undertaken by banks and the associated risks involved with such business activities. 226 

The core principle methodology also prescribes that this principle requires that the 

supervisors possess the legal authority to require changes in the composition of the 

board and management. 227 This is however, catered for in Nigerian banking law as the 

Central Bank of Nigeria (CBN) has the power . to dismiss any director guilty of 

misconduct when carrying out his/her function. 228 CBN is also empowered to control 

banks activities when it considers that the management is unable to run activities in a 

safe and sound manner. 229 Core principle 14 is thus partially complied with in Nigeria. 

5.8.10. Core Principle 15 on Prevention of Financial Crime 

Core principle 15 states that, `Banking supervisors must determine that banks 

have adequate policies, practices and procedures in place, including strict "know- 

your-customer" rules, that promote high ethical and professional standards in the 

financial sector and prevent the bank being used, intentionally or unintentionally, by 

criminal elements. '230 

222 Basle Core Principles (n 62) 29. 
223 See World Bank Nigeria Financial Sector Review (n 84) 31. 
224 Core Principle Methodology (n 90) 31. 
225 See World Bank Nigeria Financial Sector Review (n 84) 31 
226 Ibid. 
227 Core Principle Methodology (n 90) 31. 
228 BOFIA (n 96) ss 33(1)(2)(c)(d), 34 and 34A(d)(e), 44. 
229 BOFIA (n 96) s 33(1)(2)(a)(b). 
230 Basle Core Principles (n 62) 29. 
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According to the core principle methodology a major aspect of this is the 

checking of the money laundering in the banking system23' This has become a 

significant aspect of the international banking rules, particularly in the aftermath of 

the September 11 2001 terrorist attacks. 2 The 2000 World Bank assessment of 

Nigeria's compliance with this principle found that this principle is largely fulfilled 

and efforts to achieve fulfilment are underway. This assessment also found that on a 

scale of 1 to 7 with the highest value being 1, the Nigerian banking system's 

compliance with this principle, was rated 2.233 The 2002 Financial Stability 

Assessment (FSSA) conducted on Nigeria, however contests this. It found that the 

Nigerian anti- money laundering (AML) legal framework and enforcement is 

inadequate thus making the system vulnerable to financial abuse. 234 

Nigeria is also on the Financial Action Task Force on Money Laundering 

(FATF) list of countries failing to comply with AML standards. 235 Even the banking 

supervisory authorities recognised that there is a high-risk of financial abuse in the 

financial system and have established an inter-ministerial AML steering committee to 

spearhead their efforts 236 Also, the Economic and Financial Crimes Commission 

(EFCC) was established in 2002 under the Economic and Financial Crimes 

(Establishment) Act 2002 237 It is entrusted with responsibilities for enforcement and 

administration of the Act in the overall context of preventing investigating and 

enforcement of all cases of economic and financial crimes in Nigeria, including 

23' Core Principle Methodology (n 90) 33. 
232 Ibid. 
233 See World Bank Nigeria Financial Sector Review (n 84) 31. 
234 IMF 2002 Country Report for Nigeria (n 85) 30 - 31. 
135 According to Financial Action Task Force (FATF), as of 10 June 2005, Nigeria is among non- 
cooperative countries and territories (NCCTs) in the fight against money laundering. For more on this 
see the - 

`Financial Action Task Force (FATF)' <http: //www. fatf- 
ag fi. org//paaes/0,2987, en 32250379 32235720 11111,00. html> (20 July 2005). The FATF was 

established in response to mounting concern over money laundering. It was established by the G-7 
Summit that was held in Paris in 1989. Recognising the threat posed to the banking system and to 
financial institutions, the G-7 Heads of State or Government and President of the European 
Commission convened the Task Force from the G-7 member States, the European Commission, and 
eight other countries. The Task Force was given the responsibility of examining money laundering 
techniques and trends, reviewing the action, which had already been taken at a national or international 
level, and setting out the measures that still needed to be taken to combat money laundering. 
236 IMF 2002 Country Report for Nigeria (n 85) 30 - 31. 
237 This Act was amended by the Economic and Financial Crimes Commission (Establishment) Act 
2004 Federal Republic of Nigeria Official Gazette Vol 91 No 50. 

222 



money laundering-238 Despite these provisions, the EFCC has been unable to fulfil its 

mandate for the following reasons: slow pace of and corruption in the judicial 

process; 239 and inadequate funding; 240 inadequacy of existing procedural rules for 

prosecuting financial crime offenders which prove controversial in courts (especially 

relating to the admissibility of materials generated electronically and which a lot of 

financial crimes today involve); 241 absence of laws to cater for financial crimes 

committed over the internet (often referred to as cyber crime offences). These cyber 

crime offences make it easier for such crimes to be committed in Nigeria. They are 

difficult to investigate and prosecute as the court is left to decide difficult issues on 

territorial jurisdiction for the trial. 242 

A Cyber-Crime Commission has been established to investigate crimes 

involving the internet initiated from Nigeria243 and a Cyber Crime Bill is currently 

being proposed. 244 Thus although the World Bank assessment found that Nigeria 

compliance with this principle is largely fulfilled the situation on ground does not 

reflect this. 

5.9. Compliance with Core Principles 16 to 20 on Methods of Ongoing Banking 

Supervision 

238 Ibid ss 6 and 46. In Economic and Financial Crimes (Establishment) Act 2004 s 7(2), it was also 
charged with the responsibility of enforcing other laws and regulations relating to economic and 
financial crimes including: Money Laundering Act of 1995 (now 2004); Advance Fee Fraud and other 
Related Offences Act of 1995; Failed Banks (Recovery of Debts) and Financial Malpractices in Banks 
Act of 1996; Banks and other Financial Institutions Act of 1991; Miscellaneous Offences Act 1985. 
239 Nuhu Ribadu `Problems Associated with the Enforcement of Economic Crimes' (paper presented by 
the Economic and Financial Crimes Commission Chairman at the Nigerian Bar Association Annual 
Conference Abuja August 2004) 5 and 7 
<httR: //www. efeenijeria. ore/index. php? option=com docman&task=cat view&Itemid=43&gid=77&or 
derby=dmdate published&ascdesc=DESC> (4 July 2005). Suffice to say that the Economic and 
Financial Crimes Commission Act of 2004 s 19(2) (b) and (c), grants the courts power to treat the 
matters brought before it by the Commission promptly. Also, under s 19(2), the Chief Judges of the 
Federal and State High Courts (including the High Court of the Federal Capital Territory) are directed 
to designate courts and judges to hear matters emanating from the Commission. It is hoped that this 
will help improve the effectiveness of the EFCC. 
240 Ribadu (n 239) 13. 
241 Ibid 10. 
242 Ibid 12. 
243 See Foreign and Common Wealth Office `Compact to Promote Transparency and Combat 
Corruption: A New Partnership Between the G8 and Nigeria: Statement of Nigeria's Commitment' 5 
<httn: //www. fco. gov. uk/Files/kfile/Art%2007%20TRANSPARENCY%2000MPACT%20NIGERIA 
%20FINAL. pdf> (4 July 2005). 
' Ribadu (n 239) 12. 
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5.9.1. Core Principle 16 On-site and Off-site Supervision 

Core principle 16 states that, `An effective banking supervisory system should 

consist of some form of both onsite and off-site supervision. ' 245 

The World Bank assessment of Nigeria's compliance with this principle found 

that this principle is largely fulfilled and efforts to achieve fulfilment are underway. 

On a scale of 1 to 7 with the highest value being 1, the Nigerian banking system's 

compliance with this principle, was rated 2.246 

Banking supervision in Nigeria comprises of both on-site and off-site 

supervision. 241 The supervisory department of the Central Bank of Nigeria (CBN) 

operates on a team based structure in conducting on-site and off-site supervision. 248 

For off-site supervision, individual supervisors within each team are attached to the 

banks as relationship managers. 249 For on-site supervision, each team also has a set of 

banks attached to it for examination. In distributing the banks, related banks are 

grouped together as much as possible. u° However, both the CBN and the Nigerian 

Deposit Insurance Corporation (NDIC) perform on-site and off-site supervision. 

Although the assessment found that this principle was largely fulfilled, the 

fulfilment of this principle is in fact in doubt. The core principle methodology states 

that off-site supervision should, "review and analyse the financial condition of 

individual banks using prudential reports, statistical returns and other appropriate 

information, including publicly available information; [and should] monitor trends 

and developments for the banking sector as a whole. " 251 The optimal performance of 

this task can hardly be achieved without adequate information technology systems. 
These systems should be designed, among other things, to enable bank supervisors to 

effectively collate both quantitative and qualitative information. They would also be 

7A5 Core Principle Methodology (n 90) 35. 
246 See World Bank Nigeria Financial Sector Review (n 84) 29. 
247 BOFIA (n 96) s 30(2)-(7) and s 32. 
248 Central Bank of Nigeria 2000 Banking Supervision Annual Report (Central bank of Nigeria 2000) 
76 - 77 httn: //www. cenbank. oriz/OUT/PUBLICATIONSIREPORTS/BSD/200l BSDAROO. PDF (5 
September 2005). 
249 Ibid. 
250 Ibid. 
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necessary for storing and maintaining information derived from on-site examinations 

that would be required for the proper performance of off-site supervision. Such 

information systems do not however exist and off-site surveillance by CBN and NDIC 

is done without effective information technology systems. 252 As such, the current 

system has been criticised for failing to allow for tracking both quantitative and 

qualitative information. 253 

Also, as the performance of supervision is conducted both by the CBN and the 

NDIC, this leads to the duplicity of functions and a waste of resources. Adequate 

information systems would be able to redress such duplicity by promoting the ease of 

information transfer between both authorities, thereby promoting the efficiency of 

supervision. As a result of these drawbacks resulting from the lack of information 

systems, the CBN and the NDIC designed a software in 2000 called, Bank Analysis 

System (BAS) which had the aim of assisting supervisors to monitor trends and 

developments in the banking sector. 254 This system has not proved to be successful as 

challenges still exist in the information systems of the Bank. 255 The CBN is, however, 

currently undergoing a restructuring/reform programme under an initiative introduced 

by the new Central Bank Governor, called the EAGLES Project. 256 The aim of the 

project is to establish a more optimal approach in the performance of the functions of 

the Central Bank, which was lacking in the old structure and which led to duplicity of 

responsibilities. Part of the activities of the EAGLES Project includes implementing 

an effective information technology programme for the Central Bank . 
257 The program 

is now in its last phase and it is hoped that by the end of it, effective information 

systems for the banking supervisory work of the Bank would have been achieved. 258 It 

is also hoped that these information systems would help the co-ordination of the work 

zsi Core Principle Methodology (n 90) 35. 
zsz See World Bank Nigeria Financial Sector Review (n 84) 30. 
253 Ibid. 
254 Ibid. 
255 C Soludo `Opening Address' (at the 26th Annual Controllers' Conference of the Central Bank of 
Nigeria Abuja March - April 2005) 5 htti): //www. cenbank. oriz/OUT/SPEECHES12005/Govadd%2030- 
3-05. N f (2 September 2005), indicated that there were inherent challenges in several areas including 
the implementation of the TT programme. C. Soludo is the current Governor of the Central Bank of 
Nigeria. 
256 Ibid 2. The acronym EAGLES stands for Efficiency, Accountability, Goal Orientation, Leadership, 
Effectiveness, and Staff Motivation. 
257 Soludo (n 255) 4. 
258 Ibid. 
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of the NDIC and CBN's and thereby redress the duplicity in the performance of their 

supervisory functions. 

5.9.2. Core Principle 17 on Regular Contact with Bank Management 

Core principle 17 states, ̀ Banking supervisors must have regular contact with 

bank management and thorough understanding of the institution's operations. ' 259 

The World Bank assessment of Nigeria's compliance with this principle found 

that this principle is fulfilled. On a scale of 1 to 7 with the highest value being 1, the 

Nigerian banking system's compliance with this principle, was rated 1.260 

Compliance with this principle is fulfilled mainly during on-site examinations. 

Under section 31 of the Banks and Other Financial Institutions Act No. 25 of 1991, 

supervisors have close contacts with the senior management of banks. As part of the 

process of on-site examination, the Governor of the Central Bank forwards a copy of 

the on-site examination report to the Board of Directors. This report usually contains 

the recommendations of the CBN to the bank under supervision. The Board of 
Directors of the bank needs to respond to the recommendations within two weeks with 

an agenda for implementing it or else, be liable to pay a fine. 261 

5.9.3. Core Principle 18 on Prudential Reporting 

Core principle 18 states, `Banking supervisors must have a means of 

collecting, reviewing and analysing prudential reports and statistical returns from 

banks on a solo and consolidated basis. '262 

The World Bank assessment of Nigeria's compliance with this principle found 

that this principle is not fulfilled and efforts to achieve fulfilment are underway. On a 

25' Basle Core Principles (n 62) 31. 
260 See World Bank Nigeria Financial Sector Review (n 84) 33. 
261 BOFIA (n 96) s 31(2). 
262 Basle Core Principles (n 62) 31. 
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scale of 1 to 7 with the highest value being 1, the Nigerian banking system's 

compliance with this principle, was rated 6.263 

In compliance with this principle as prescribed in the core principle 

methodology, 264 banks are required by law to produce a detailed report of the state of 

their accounts on a monthly basis. 265 The effectiveness of this process in securing the 

safety and soundness of the banking system is faced with a number of challenges. 

Firstly, the level of the information technology systems of the regulators and the 

banks does not allow for the best use of information. 266 At the time of the conduct of 

the assessment, the Bank Analysis System (BAS) (which is a system designed for 

analysing and processing the statutory returns of the banks required the installation of 

the application software in all the banks, as well as the standardisation of systems, in 

order that all banks submit returns in a standardised format) was in its infant stages of 

development and it was believed that it would redress this problem. 267 However, at the 

start of the year 2000 most of the banks began to acquire new software packages in 

order to enhance their banking applications. 268 These new packages introduced more 

advanced functionalities than previously existed and, as such, required supervisors to 

keep up with the numerous and different applications that were being developed in the 

banking system. This has posed a challenge to bank examiners' as they lack the 

technical capacity to effectively process data received from these numerous bank 

systems. 269 

This state of affairs thus necessitates the harmonisation of software packages 
in banks in order to achieve the uniformity that was needed to assist the regulatory 

authorities in their conduct of supervision. The CBN thus stated that it called for the 

need to define software application standards that should include such criteria as: 
"... software compatibility with existing applications and interrogation tools of the 

supervisors; compatibility with the rest of the banking system; compliance with the 

263 See World Bank Nigeria Financial Sector Review (n 84) 33. 
264 Core Principle Methodology (n 90) 38. 
26s Under of BOFIA (n 96) s 25 - 28. 
266 World Bank Nigeria Financial Sector Review (n 84) 33. 
267 Central Bank of Nigeria 2000 Banking Supervision Annual Report (n 248) 65. 
268 Central Bank of Nigeria 2002 Annual Report (Central Bank of Nigeria 2002) 45 
httn: //www. cenbank. orR/OUT/PUBLICATIONSfREPORTSBSD/2002BSDAR01 PDF (5 September 
2005). 
269 Ibid 45 - 47. 
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intellectual property rights of software owners and appropriate hardware, software and 

data protection strategies by the acquiring bank. s270 Although the Banking Analysis 

System (BAS) was developed to achieve this, this has still not been achieved. 271 It is 

hoped that the completion of the new CBN initiative called project EAGLES which 

aims to improve, among other things, the CBN's performance of its functions (which 

includes banking supervision) would capture these requirements in developing and 

designing robust information technology systems for the optimal performance of all 

CBN's functions. 

Based on the current state of affairs, banking supervisors in Nigeria cannot be 

said to possess the means of collecting, reviewing and analysing prudential reports 

and statistical returns from banks as is prescribed in this principle. As revealed in the 

2002 IMF Financial Sector Stability Assessment Report, the banking system 

continues to be marred with misreporting by many banks of the true state of their 

financial affairs. 272 Although the supervisor has the authority to impose penalties for 

deliberate misreporting, 273 the lack-6f technical capacity to effectively process data. 

received from the bank allows misreporting to go unpunished. This violates the 

principle methodology that the supervisor has a means of enforcing compliance with 

the requirements that the information be submitted on a timely and accurate basis as is 

prescribed in the methodology. 274 

5.9.4. Core Principle 19 on Independent Validation of Supervisory Information 

Core principle 19 states, `Banking supervisors must have a means of 

independent validation of supervisory information either through on-site examinations 

or use of external auditors. 275 

270 Ibid 47. 
271 Soludo (n 255) 5 indicated that there were inherent challenges in several areas including the 
implementation of the IT programme. 
272 Excerpt from the Financial System Sector Assessment (FSSA) on Nigeria in IMF 2002 Country 
Report on Nigeria (n 85) 30. 
273 Under BOFIA (n 96) s 30(8). 
274 Core Principle Methodology (n 90) 38. 
27$ Basle Core Principles (n 62) 32. 
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The World Bank assessment of Nigeria's compliance with this principle found 

that this principle is fulfilled. On a scale of 1 to 7 with the highest value being 1, the 

Nigerian banking system's compliance with this principle, was rated 1.276 

As seen in the assessment of principle 17, a thorough system of on-site 

supervision is in place in Nigeria. Nigerian supervisors conduct routine on-site 

inspections (every eighteen months on average). 277 This process enables them to 

check the accuracy of the overall financial condition of banks, which the banks 

present to them on a monthly basis. Legal provisions such as Section 29 of the Banks 

and Other Financial Institutions Act also provide for banks' appointment of an 

independent auditor on an annual basis. These auditors operate under a strict 

regulatory framework and work closely with bank supervisors. 278 Their findings serve 

as a means of providing the independent validation of supervisory information. 

5.9.5. Core Principle 20 Consolidated Supervision of Bank Group 

Core principle 20 states, `An essential element of banking supervision is the 

ability of the supervisors to supervise the banking group on a consolidated basis. '279 

Although the World Bank and the IMF did not provide an assessment on this 

principle on the grounds that the Nigerian Banking system did not cover these issues 

certain details are worthy of note. This principle refers to the supervisors' ability to 

consolidate the supervision of all the activities of the bank including its non-banking 

activities. This would usually apply to financial conglomerates. According to the Core 

Principle methodology280 the supervisor should have a framework that evaluates the 

risks that non-banking activities conducted by a bank or banking group may pose to 

the bank or banking group. This would necessarily entail that "... the supervisor has 

arrangements with functional regulators of individual business vehicles within the 
banking organisation group, if material, to receive information on the financial 

276 See World Bank Nigeria Financial Sector Review (n 84) 28. 
277 BOFIA (n 96) s 30(2)-(8). 
278 Ibid. 
279 Basle Core Principles (n 62) 32. 
280 Basle Core Principles (n 62) 41. 
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condition and adequacy of risk management and controls of such business 

vehicles. "28' 

Although the Nigerian financial system is not yet developed enough to operate 

financial conglomerates, a framework for the coordination of activities of all the 

regulatory institutions in the financial system is in place. The Financial Services 

Regulation Co-ordinating Committee (FSRCC), which has the responsibility to co- 

ordinate the supervision of activities of all the regulatory institutions in the financial 

system, was established by the Federal Government in 1994.282 Prior to 1991, the 

regulation and supervision of the Nigerian financial system was fragmented, 

comprising a group of agencies. These agencies included the Central Bank of Nigeria, 

the Ministry of Finance, the Nigerian Deposit Insurance Corporation, the Securities 

and Exchange Commission, National Insurance Commission, The Nigerian Stock 

Exchange and National Board for Community Banks. The fragmentation of 

supervision, previously among several agencies, was criticised as resulting in the poor 

supervision of financial institutions283 

In April 1994, the CBN undertook to facilitate a formal framework for the co- 

ordination of regulatory and supervisory activities in the Nigerian financial sector. 
Consequently, the Financial Services Co-ordinating Committee (FSCC) was 

established in May 1994 to co-ordinate the supervision of financial institutions among 

all agencies and to address more effectively through consultations and regular inter- 

agency meetings, issues of common concern to regulatory and supervisory bodies. 

The name of the Committee was subsequently changed to Financial Services 

Regulation Co-ordinating Committee (FSRCC). It is chaired by the Governor of 
CBN, and consists of Director General of the Securities and Exchange Commission, 

the Commissioner for Insurance, the Registrar-General of the Corporate Affairs 

Commission (C. A. C), and a representative of the Federal Ministry of Finance, (FMF). 

Although the Committee has been in existence since 1994, it was only accorded legal 

status by the 1998 amendment to Section 38 of the CBN Act 1991 and formally 

inaugurated by the Governor in May 1999. 

281 Core Principle Methodology (n 90) 41. 
282 CBN (Amendment) Act No 41 of 1991 s 38A and 38B. 
283 World Bank Nigeria Financial Sector Review (n 84) 20. 
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The creation of the FSRCC is a step in the right direction should an influx of 

financial conglomerates emerge. Also, in the eventuality of the creation of a WAMZ 

common market with the free movement of banking services, there would be a need 

for the supervision of banks on a consolidated basis. 

5.10. Compliance with Core Principle 21 on Adequate Accounting and 
Disclosure 

Core principle 21 states that, `Banking supervisors must be satisfied that each 

bank maintains adequate records drawn up in accordance with consistent accounting 

policies and practices that enable the supervisor to obtain a true and fair view of the 

financial condition of the bank and the profitability of its business, and that the bank 

publishes on a regular basis financial statements that fairly reflect its condition. 284 

The World Bank assessment of Nigeria's compliance with this principle found 

that this principle is largely fulfilled, however, efforts to achieve fulfilment are not 

underway. On a scale of 1 to 7 with the highest value being 1, the Nigerian banking 

system's compliance with this principle, was rated 3.285 

The mechanisms for evaluating banks' prudential returns are also detailed in 

the law. 286 The Nigerian banking regulatory framework also complies with the 

components of this principle as outlined in the core principle methodology. 287 These 

include the requirement that the supervisors has the authority to hold management 

responsible for ensuring that accurate and timely financial reports are produced; 288 

that the supervisor ensures that information from bank records is verified periodically 

through on-site examinations and/or external audits; 289 that the supervisor ensures that 

284 Basle Core Principles (n 62) 35. 
285 See World Bank Nigeria Financial Sector Review (n 84) 31. 
286 BOFIA (n 96) s 24 - 29. 
287. Core Principle Methodology (n 90) 43-44. 
288 BOFIA (n 96) s 24(5) and S 30(2)(c). 
289 BOFIA (n 96) s 30(2)-(8). 
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there are open communication lines with the external auditors; 29° that the supervisor 

ensures that the accounting and auditing standards used in supervisory reports 

conform with international standards; 291 that supervisors can treat as confidential 

certain types of sensitive information292 and that supervisors have the right to revoke 

the appointment of a bank's auditors. 93 

The assessment thus concluded that the supervisors are likely to have a fairly 

good understanding of the true condition of banks. 294 However, as seen in the 

assessment of the compliance with the other core principles, the 2002 IMF Financial 

Sector Stability Assessment (FSSA) conducted on Nigeria contests these findings. 295 

The ability of banks to circumvent the regulatory framework and the systems in place 

for adequate accounting and disclosure through misreporting, questions the 

effectiveness of the banking supervision in Nigeria. It is reported that in some cases 

banks were known to apply their own standards and that there have been times when 

banks counted as income interest on loans that were unlikely to be serviced. 296 Also 

the 2005 IMF assessment of the Nigeria finds that current national standards and rules 

on accounting and auditing are not in line with current International Accounting 

Standards (IAS). 297 This undermines the effective fulfilment of this principle and 

contributes to the weakness in the banking system 

5.11. Compliance with Core Principle 22 on Corrective Action 

Core principle 22 states that, `Banking supervisors must have at their disposal 

adequate supervisory measures to bring about timely corrective action when banks fail 

to meet prudential requirements (such as minimum capital adequacy ratios), when 

there are regulatory violations, or where depositors are threatened in any other way. In 

290 BOFIA (n 96) s 29(6) (7) and (8). 
291 The assessment found that detailed accounting norms on key aspects of banking, inspired by 
International Accounting Standards (IAS), have been designed by all interested parties (CBN, Ministry 
of Finance, external auditors, NDIC, etc. ) See World Bank Nigeria Financial Sector Review (n 53) 31. 
292 BOFIA (n 96) s 26(1). 
293 BOFIA (n 96) s. 29(10). 
294 See World Bank Nigeria Financial Sector Review (n 84) 31. 
295 IMF 2002 Country Report on Nigeria (n 85) 31. 
296 Daumont Le Gall and Leroux (n 147) 22. 
297 IMF 2005 Country Report on Nigeria No 05/303 (n 86) 43 box 2. 
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extreme circumstances, this should include the ability to revoke the banking licence or 

, 29s 
recommend its revocation. 

The World Bank assessment of Nigeria's compliance with this principle found 

that this principle is not fulfilled and efforts to achieve total fulfilment are not 

underway. On a scale of 1 to 7 with the highest value being 1, the Nigerian banking 

system's compliance with this principle, was rated 7.299 

There is a detailed legal framework granting the CBN and NDIC the power to 

bring about timely corrective action where depositors are threatened in any way or 

where there is an emerging threat to a bank. 300 Under this framework, supervisors can 

intervene through rehabilitation procedures3ol or through the closure of a bank in 

extreme cases. 302 The assessment found that despite the wave of closures initiated in 

the recent past, demonstrating a genuine willingness to rid the banking industry of 

inefficient banks, political interference with banking supervisory functions has been 

the main drawback to the enforcement of prompt corrective actions by supervisory 

actions. 

Under the recent banking reform strategy proposed by the new CBN governor, 

the governor stated that there would no longer be room for the reliance by banks on 

political networks to remain in operation. He mentioned that such political 

interference had adverse effects on the safety and soundness of the banking system as 

it allowed banks to continue in operation even when they clearly fell below 

standards. 303 Although the implementation of some of these reforms has come into 

effect, for instance compliance with the new capital requirement by December 2005, 

the real issue would be the continued effective supervision of banks to ensure that 

they maintain such capital requirements. In this regard, one of the key factors that 

would determine the effectiveness of prompt corrective action against banks that 

continuously fail to comply with the capital requirement would be the ability of 

supervisors to access and assess information reflecting the true state of the financial 

298 Basle Core Principles (n 62) 38. 
299 See World Bank Nigeria Financial Sector Review (n 84) 34. 
soo BOFIA (n 96) s 33 - 38B. 
301 Ibid s33 - 35. 
302 Ibid s 36 - 38. 
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conditions of banks as reported by banks. As such banks non-compliance with 

principles covering accounting and disclosure and prudential reporting necessarily 

affects this process. As seen above, supervisors are still grappling with misreporting 

within the banking system and this is a major drawback for the effectiveness of 

prompt corrective actions. As such, the 2002 IMF Financial Sector Stability 

Assessment recommended that there be a zero tolerance policy for misreporting in the 

supervisory system. 304 

5.12. Compliance with Core Principles 23 to 25 on Cross-border Banking 

Principles 23 - 25305 dealing with on cross-border banking were not 

considered in the World Bank and IMF assessments since Nigerian banks do not 

engage in cross-border activities. As in the assessment of the application of Core 

Principle 11 on controlling country risks, these provisions would become relevant 

when the proposed WAMZ banking harmonisation regime becomes fully operational. 

However, if effective supervision, compliance and enforcement cannot be achieved at 

the domestic level, it is doubtful, whether it would be achievable at the regional 

level. 306 

5.13. Summary of the Assessment of Nigerian Banking System 

From the above assessment on the Nigerian compliance with international 

banking standards, it is safe to conclude that inherent problems still exist in the 

303 Ugwu and Olajide (n 123) 2. 
304 IMF Country Report on Nigeria (n 85) 30. 
305 Principle 23: Banking supervisors must practice global consolidated supervision over their 
iinternationally-active banking organisations, adequately monitoring and applying appropriate 
prudential norms to all aspects of the business conducted by these banking organisations worldwide, 
primarily at their foreign branches, joint ventures and subsidiaries; Principle 24: A key component of 
consolidated supervision is establishing contact and information exchange with the various other 
supervisors involved, primarily host country supervisory authorities; Principle 25. Banking supervisors 
must require the local operations of foreign banks to be conducted to the same high standards as are 
required of domestic institutions and must have powers to share information needed by the home 
country supervisors of those banks for the purpose of carrying out consolidated supervision. The IMF 
and World Bank assessment did not cover these principles stating that the Nigerian banking system did 
not deal with cross-border banking See World Bank Nigeria Financial Sector Review (n 84) 28. 
306 See Hadjiemmanueil (n 3) 13 stating that the existence of standard in banking supervision existed 
among Member States, enabling banking supervision in one state to suffice under the mutual 
recognition and minimum harmonisation scheme of the European banking/financial integration. 
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Nigerian banking system A fundamental factor affecting the banking system, as seen 

above, is failures in the institutional and legal framework for the regulation and the 

supervision of domestic banks. 

Although the core principles constitute minimum standards for banking 

supervision, 307 the Nigerian Banking System has failed to meet a good number of 

them The 2000 assessment found that out of 30 principles (including the five sub- 

principles of Principle 1), only 3 are fulfilled whilst 11 are largely fulfilled, 4 largely 

unfulfilled, 6 unfulfilled, and 6 are not applicable to the Nigerian banking system. 

However, although the findings of the assessment were fair and Nigerian 

banking supervisors and authorities agreed with them, 308 the assessment seemed quick 

to find high degrees of compliance with certain core principles even when evidence 

existed to the contrary, as already pointed out. 

Firstly, the World Bank found that compliance with Core Principle 1 (4) on 

the existence of a suitable legal framework to address compliance with law was 
largely fulfilled and that both the CBN and NDIC have sufficient and comprehensive 
legal powers to take adequate and timely action against banks facing distress. 

However, the exercise of such powers was heavily circumscribed by political 
interference. 

Secondly, although the World Bank assessment found that compliance with 
Core Principle 8 on loan classification was largely fulfilled, the precise categories of 
loan classifications prescribed in CBN circulars to every bank did not constitute 

adequate loan loss provisions and reserves. As a result of this, the Nigerian banking 

system is still characterised by systemic under-provisioning. 309 

Third, although the World Bank assessment found that compliance with Core 

principle 13 on liquidity and other material risks was largely fulfilled due to the 

existence of statutory provisions (for preserving bank liquidity and for appropriate 

307 Basle Core Principles (n 62) 2. 
308 Central Bank of Nigeria 2000 Banking Supervision Annual Report (n 248) 66. 
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board and senior management oversight) these provisions have not gone far in 

identifying, measuring and controlling material risks due to the weak corporate 

governance and continuous misreporting31o 

Fourth, the World Bank assessment found that Core Principle 14 on Internal 

Control was largely fulfilled when there was no provision in the banking legislation 

outlining the significant role played by the Board of Directors in safeguarding assets 

and ensuring adequate internal control. 

Fifth, although the World Bank assessment found that Core principle 15 on the 

prevention of financial crimes was largely fulfilled, this is not the case as the Nigerian 

anti- money laundering (AML) legal framework and enforcement is inadequate and 

fails to comply with the Financial Action Task Force on Money Laundering (FATE) 

AML standards thus making the system vulnerable to financial abuse. This provision 

was so unfulfilled that even the Nigerian authorities recognised that there is a high 

risk of financial abuse in the financial systern. 

Sixth, the World Banks fording that compliance with Core principle 16 on on- 

site and off-site supervision is largely fulfilled is also in doubt as adequacy of 

information technology systems which are pivotal to the effective conduct of 

supervision do not yet exist and are still under development. 

Seventh, the World Banks finding that compliance with Core principle 21 on 

adequate accounting and disclosure is largely fulfilled was in doubt regardless of the 

regulatory framework providing for this, as the ability of banks to circumvent 

accounting and disclosure rules through misreporting, questions compliance with this 

principle. 

Of the three Core principles which the World Bank found the Nigerian 

banking system to be fully compliant with, the effects of the fulfilment of two of them 

on the banking system were not visible. These were Core principle 17 on regular 

309 IMF 2002 Country Report on Nigeria (n 85) 30; IMF 2005 Country Report on Nigeria No 05/302 (n 
86) 23 para 41. 
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contact with managers and Core principle 19 on the independent validation of 

supervisory information. The ability of banks to circumvent reporting and accounting 

rules and to carry on running their banks in an unsafe manner, regardless of 

supervisors' regular contact with bank management and the independent validation of 

supervisory information by external auditors, makes full compliance with these 

principles of very little relevance. 

On the overall, my assessment is that rather than group categories for 

assessing compliance into six as the World Bank did311, categories for assessing 

compliance should be grouped into three, including full compliance, non-compliance 

and not applicable. In my view an appropriate summary should thus state that 

although 3 Core principles are fulfilled, the effect of their fulfilment is not yet visible 

in banking system 21 are unfulfilled as full compliance is still underway and 6 are not 

applicable to the Nigerian banking system. This summary makes for an easy 

evaluation of Nigeria's compliance with international standards, which clearly falls 

short of fulfilment. This casts doubt as to whether the Nigerian banking system can 

effectively participate in the proposed WAMZ banking harmonisation regime. 

6. Does a Regional Banking Harmonisation Framework Facilitate Effective 

Banking Systems? Assessing the WAMU Banking Framework 

The sections above assessed the preparedness of the Nigerian Banking system 

for the proposed WAMZ banking harmonization regime. It used compliance with 

international standard of best practices for the supervision of banks in assessing the 

soundness of the Nigerian Banking system The assessment found the Nigerian 

banking system to be weak and not compliant with most of the Core Principles for 

effective banking supervision. This questions Nigeria's ability to effectively 

participate in the proposed WAMZ Banking harmonization regime. While the EU 

arrangement supports the finding that the existence of a banking harmonization 

framework in a monetary union arrangement enhances effective banking systems and 

310 IMF Country Report on Nigeria (n 85) 30; IMF 2005 Country Report on Nigeria No 05/303 (n 86) 
43 box 2. 
3" See table I in s 5. 
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as such compliance with international standards, the WAMU arrangement does not 

support this fmding. 312 

The WAMU banking regime is assessed in this section. The aim is to consider 

the extent to which Member State regimes and influences can affect a regional 

banking harmonization framework. As WAMU Member States share a lot in common 

with WAMZ states and as the WAMZ regimes draws inspiration from the WAMU 

arrangement, the assessment of WAMU is instructive for the proposed WAMZ 

banking harmonisation framework. An examination of the WAMU banking regime is 

best conducted by assessing its compliance with the Core Principles for effective 

banking supervision. Hence, again, the standard for measuring the effectiveness of the 

WAMU banking systems is the level its compliance with the Basle Committee Core 

Principles for Effective Banking Supervision. The Core Principles are used as a 

standard as they constitute minimum standards or best practice for banking 

supervision. 313 This assessment brings to fore the extent to which Member State 

idiosyncrasies affect the banking harmonization regime. I use Cote d'Ivoire as a case 

study in assessing the areas where Member States involvement in banking supervision 

is required under the harmonized regime. 

The analysis of WAMU's compliance with the Core Principles is done by 

assessing the compliance of the legal framework for banking supervision in WAMU 

with the Core principles. This framework is set out in a body of laws including the 

West African Monetary Union Banking Law (WAMU Banking Law); the Convention 

on the Creation of the West African Monetary Union Banking Commission (WAMU 

Banking Commission Convention); the Statutes of the Central Bank of West African 

States (BCEAO Statute) and the Treaty on the West African Monetary Union 

(WAMU Treaty). 314 

312 D Romero de Avila `Finance and Growth in the EU: New Evidence from the liberalisation and 
harmonisation of the Banking Industry' (ECB Working Paper No 266 September 2003) 4-6 

<http: //www. ecb. int/pub/pdf/scpwps/eebwp266. pdf>(15 February 2004). This paper finds that 
harmonisation of banking laws in the EU has enhanced financial intermediation in the region. 
313 See Basle Core Principles (n 62) 2. 
314 WAMU Treaty (n 15); BCEAO Statutes (n 15); The Agreement on Cooperation between the French 
Republic and the member Republics of the West African Monetary Union (concluded on 4 December 
1973, as amended 1984, in Banque Centrale des Etats de 1'Afrique de 1'Ouest Direction des Affaires 
Juridiques, Recueil des textes juridiques de bases: UMOA - UEMOA (Mai 2000 Dakar) 
<http: //www. leeifrance. gouv. fr/htn-d/traitesinternationaux/traites. htni> (15 November 2005); The 
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6.1. WAMU Banking System's Compliance with Core Principle 1 on the 

Preconditions for Effective Banking Supervision 

As already explained with regard to Nigeria, Core principle 1 is broken into 6 

components, which ought to be considered individually in assessing WAMU's overall 

compliance with Core Principle 1. 

WAMU's compliance with Core principle 1(1) on the clarity of 

responsibilities and objectives of each supervisory agency has not been satisfied. The 

reason for this is that none of the legislation regulating banking in WAMU315 clearly 

outlines the responsibilities and objectives of each banking supervisory agency. 

Instead, these provisions are characterised by the overlap of functions between the 

three main supervisory bodies. Banking supervision is conducted by the WAMU 

Banking Commission, 316 the BCEA0317 and the Ministry of Finance. 319 The Council 

Convention on an Operations Account between the French Republic and the West African Monetary 
Union (concluded on 4 December 1973) in Banque Centrale des Etats de 1'Afrique de I'Ouest Direction 
des Affaires Juridiques, Recueil des textes juridiques de bases: UMOA - UEMOA (Mai 2000 Dakar) 

<http: //www. legifrance. gouv. fr/htrnl/traitesinternationaux/traites. htm> (15 November 2005); Treaty 

establishing the West African Economic and Monetary Union (WAEMU) (adopted 10 January 1994, 
entered into force on 1 August 1994), as amended, in 2003 

httn: //www"uemoa. int/actes/2003/TraitReviseUEMOA. pdf> (12 November 2005); The Banking Law 

of WAMU States (WAMU Banking Law) in Banque Centrale des Etats de 1'Afrique de I'Ouest 
Direction des Affaires Juridiques, Recueil des textes communautaires de l'Union Monetaire Ouest 
Africaine (UMOA) (Mai 2000 Dakar); The WAMU Banking Commission Convention in Banque 
Centrale des Etats de 1'Afrique de I'Ouest Direction des Affaires Juridiques, Recueil des textes 
communautaires de l'Union Monetaire Ouest Africaine (UMOA) (Mai 2000 Dakar); The Treaty / 
Agreement establishing the WAMU Banking Commission In Banque Centrale des Etats de 1'Afrique de 
I'Ouest Direction des Affaires Juridiques, Recueil des textes communautaires de l'Union Monetaire 
Ouest Africaine (UMOA) (Mai 2000 Dakar). 
'ls WAMU Banking Law, WAMU Banking Commission Convention 1990 and the BCEAO Statute. 
316 WAMU Banking Convention Annex art 13(1) states "The Banking Commission shall undertake, or 
have the Central Bank, in particular undertake on-site and off-site audits of banks and financial 
institutions, to ensure they are compliant with the regulation that apply to them. " WAMU Banking 
Convention Annex art 13(2)(3) states that On-site audits may be expanded to include the subsidiaries of 
banks and financial institutions, to legal entities that de jure or de facto manage them and to branches 
of such entities. It further states that the Central Bank may also perform these audits on its own 
initiative. It must notify the Banking Commission of its intention. 
317 WAMU Banking Conventions Annex art 14 states that the Central Bank shall report the results of its 
audits to the Banking Commission, including in its reports any violations of the banking regulations, 
breaches of the code of good conduct, and any other anomalies in the management of banks and 
financial institutions that it is aware of. Also, BCEAO Statute art 5, states that, `The operations of the 
Central Bank shall relate to the organisation and management of the banking and financial system of 
the WAMU and its Member States, and shall be conducted in accordance with these Statutes. ' 
'la WAMU Banking Law art 9(1) (where approval of bank application is granted by the Minister of 
Finance after confirmation by the Banking Commission); WAMU Banking Law art 12(1) (where 
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of Ministers of the WAMU is also involved in banking supervision to the extent that it 

considers appeals of the decisions of supervisors319 and its decisions with respect to 

the supervision of banks are final. 320 

The BCEAO, WAMU Banking Commission and the Minister of Finance in 

particular have conflicting roles with respect to the licensing and closure of banks321 

and prudential supervision. 322 The lack of a clear legal mandate for each of the 

agencies involved in banking supervision makes the enforcement of prompt corrective 

actions against banks weak. This is considered in more detail in the assessment of 

compliance with Core Principle 1(4) and 22. 

The WAMU banking system does not comply with Core Principle 1(2) on 

operational independence of supervisors as the Banking Commission, which has the 

primary responsibility for conducting on and off-site supervision, 323 lacks supervisory 

withdrawal of bank approval shall be pronounced by decision of Minster of Finance after consultation 
with the Banking Commission). 
319 See WAMU Banking Commission Convention art 31(1). This provision states that, "The decisions 
of the Banking Commission may only be appealed to the Council of Ministers of the Union. " Also, 
WAMU Banking Commission Convention art 31(4) states "That the decisions of the Council of 
Ministers are legally enforceable on the territory of each Member States of the Union. They shall be 
notified to the concerned parties and communicated to the competent authorities by the Chairman of 
the Council of Ministers. " 
32° WAMU Banking Commission Convention art 32 states, "If the consent of the Banking Commission 
is required and the national authorities disagree with its recommendation, they shall submit the matter 
to the Council of Ministers of the Union for arbitration. The Chairman of the Banking Commission 
shall submit the commentary of the Banking Commission to the Council of Ministers. " WAMU 
Banking Commission Convention art 33 states that "Me Chairman of the Banking Commission may 
submit to the Council of Ministers for consideration, any decision or any other refusal to act by the 
national authorities, (in particular the Ministry of Finance) concerning the exercise of the banking 
profession, that is not in compliance with the terms of conventions, legislation, or regulations, which he 
views as contrary to the interests of the Union. " 
321 BCEAO statutes art 8(1) (where BCEAO examines bank applications); BCEAO Statute art 27(2) 
(where request for authorisation to establish or open a bank shall be heard by the Central Bank); 
WAMU Banking Law Art 9(1) (where approval of bank application is granted by the Minister of 
Finance after confirmation by the Banking Commission); WAMU Banking Law art 12(1) (where 
withdrawal of bank approval shall be pronounced by decision of Minster of Finance after consultation 
with the Banking Commission). 
322 WAMU Banking Law art 40-41 (where Banks are required to send their annual accounts and 
statements to the Central Bank an Banking Commission); WAMU Banking Commission Convention 
Art 16 (where banks are required to provide information upon request to the Banking Commission) 
BCEAO Statute art 24(1) (where BCEAO shall be entitled to receive from banks all documents and 
information necessary for it to carry out its supervisory functions) BCEAO Statute art 25 (where the 
BCEAO may request banks to report cases involving payment problems). 
323 WAMU Banking Commission Convention art 23 (where the Banking Commission: can, without 
prejudice to any legal or other sanctions that may apply, issue one or several of the disciplinary 
sanctions listed: a warning; reprimand; suspension of all or some of its operations; any other 
restrictions in its exercise of the profession; the suspension or dismissal of the responsible officials; 
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independence. The reason for this is that the Commission operates under the authority 

of the Ministry of Finance of Member States of WAMU and its decisions have to be 

endorsed by the Minister of Finance. 324 Hence, although the Banking Commission 

supervises banks, it is the national Finance Ministry that enforces the 

recommendations of the Banking Commission. 325 Both play a role in the enforcement 

process against banks, although the ministry of finance carries out the actual 

enforcement. 326 However, this arrangement has a negative effect on the enforcement 

of prudential requirements and prompts corrective action by bank supervisors. 

The WAMU's non-compliance with Core principle 1(1) on the clear definition 

of responsibilities of supervisors and Core principle 1(2) on the existence of 

supervisory independence of supervisors is the main reason for its non-compliance 

with Core principle 1(4). Core Principle 1(4) on the existence of a suitable legal 

framework for banking supervision to address -compliance with laws is not achieved, 

as supervisory roles are not clearly defined. Hence, although the WAMU legal 

framework provides for banking supervision to be conducted by the commission, this 

framework cannot be said to be suitable. This is so as the WAMU Commission's 

power to issue sanctions against non-compliant banks (which is recognised in Article 

23 of the WAMU Commission Convention)327 is made redundant by provisions under 

revocation of approval, if it detects a violation of the banking regulations on the territory of a Member 
State and after informing the Minister of Finance of that State). 
314 WAMU Banking Law art 61 - 62, and of WAMU Banking Commission Convention art 26 - 27 
(where the Minister of Finance is the responsible body for appointing temporary administrator and 
liquidator for a bank in the event of a bank crisis and does so on the recommendation of the Banking 
Commission). 
325 For more on this see Central Bank for West African States (BCEAO) `Banking Commission 
Mission and Objectives' <http: //www. bceao. int/internet/bcweb. nsf`/P-ages/ubc3> (4 March 2005). 
326 WAMU Banking Law art 12(1) (where the withdrawal of bank licence / approval shall be 

pronounced by decision of Minister of Finance after consultation with the Banking Commission; 
WAMU Banking Law art 61 - 62, and of WAMU Banking Commission Convention Art 26 - 27 (where 
the Minister of Finance is the responsible body for appointing temporary administrator and liquidator 
for a bank in the event of a bank crisis and does so on the recommendation of the Banking 
Commission) WAMU Banking Commission Convention art 23 (where the Banking Commission: can, 
without prejudice to any legal or other sanctions that may apply, issue one or several of the disciplinary 
sanctions listed: a warning; reprimand; suspension of all or some of its operations; any other 
restrictions in its exercise of the profession; the suspension or dismissal of the responsible officials; 
revocation of approval, if it detects a violation of the banking regulations on the territory of a Member 
State and after informing the Minister of Finance of that State). 
327 WAMU Banking Commission Convention Annex art 23 (where the Banking Commission: can, 
without prejudice to any legal or other sanctions that may apply, issue one or several of the disciplinary 
sanctions listed: a warning; reprimand; suspension of all or some of its operations; any other 
restrictions in its exercise of the profession; the suspension or dismissal of the responsible officials; 
revocation of approval, if it detects a violation of the banking regulations on the territory of a Member 
State and after informing the Minister of Finance of that State). WAMU Banking Commission 
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the same body of law (Article 31(l)(2) of the WAMU Commission Convention) 

granting the Minister of Finance in Member States the power to appeal such 

decisions. 328 Article 31(1) (2) of the WAMU Commission Convention is the primary 

provision granting the Ministry of Finance the ability to inhibit the supervisory 

effectiveness of the WAMU Banking Commission. 

Compliance with Core principle 1(4) also requires the existence and 

enforcement of business laws including bankruptcy, contract, and private property 

laws. 329 This facilitates the smooth enforcement of loan agreements and other bank 

transactions. However, the enforcement of these laws is fundamentally problematic in 

WAMU States. Hence, despite the adoption of the OHADA Treaty which contains 

simplified procedures for business transactions, the recovery of bad bank loans is 

difficult. 330 The absence of adequate legal and judicial infrastructures in Cote d'Ivoire 

makes the process of recovering non-performing crop loans very slow. The Ivorian 

judicial process is very slow, as examined in Chapter Three, 331 so that even when 

granted judgements, the enforcement for the recovery of such loans is weak. 332 

The WAMU framework complies with Core Principle 1(5) on the existence of 

a suitable legal framework for the legal protection of supervisors. Under the WAMU 

Commission Convention, the Banking Commission333 and the BCEA0334 are immune 

Convention Annex art 30(2) (decisions of the Banking Commission shall be fully enforceable in 
Member States and shall be notified to concerned parties and communicated to the competent 
authority). 
328 WAMU Banking Commission Convention Annex art 31(1)(2), where the appeal to the decision of 
the Banking Commission may be lodged by the concerned party or the Minister of Finance of the State 

on whose territory the decision is enforceable. This appeal may only be brought before to the Council 
of Ministers of the Union. However, no appeal may be made against the decision to revoke approval, 
after it has been notified by the Minister of Finance. 
329 Basle Core Principles (n 62) 11. 
330 IMF Country Report Cote d'Ivoire: Statistical Appendix Report No 00/107 (IMF Washington D. C. 
August 2000) 39 <http: //www. imf. org/external/pubs/ft/scr/2000/cr00107. pdf> (14 June 2003). 
331 Ch 3s2.2.2 - 2.2.3. 
32 In Daumont Le Gall and Leroux (n 147) 20; World Bank Report and Recommendation of the 
President of the International Bank for Reconstruction and Development and the International 
Development Association to the Executive Directors on a Proposed Loan and Credit to the Republic of 
Cote d'Ivoire for a Financial Sector Adjustment Program Report No P-5632 - IVC (Washington D. C. 
1991), the institutional framework for banking activity in Cote d'ivoire has been criticised as being 
inadequate and legislation governing banking activity are still not well known by those who should 
comply with them. 
333 WAMU Banking Commission Convention Annex art 6(2) (No civil or criminal action may be taken 
against the members of the Banking Commission in connection with acts performed in the exercise of 
duties. WAMU Banking Commission Convention art 6(3) (The members of the Banking Commission 
shall enjoy the same privileges and immunities as the Directors of the Central Bank. Their immunities 
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from criminal or civil actions that may be brought against them with respect to acts 

conducted in the exercise of their duties. Also Core Principle 1(6) on the existence of 

arrangements for sharing information between supervisors and protecting the 

confidentiality of such information is complied with by WAMU. 335 Hence, the 

WAMU Banking Convention Annex caters for this in the following provisions: 

Article 14 provides for the central bank to report results of its audits to the Banking 

Commission; 336 Articlel9 provides that findings of the Commission should be 

brought to the attention of the Minister of Finance, the Central Bank and the Bank in 

question; 337 Article 20 provides that the Commission's finding of criminal offences be 

brought to the notice of the Minister of Finance, the Central Bank and the competent 

legal authorities; 338 Article 22(1) provides for the Commission's power to issues 

warnings after informing the Minister of Finance339 and Article 23 provides for the 

Commission's power to issues sanctions after informing the Minister of Finance. 340 

Despite the existence of a harmonised Banking regime in WAMU, flaws in the 

legal framework for banking supervision have not enabled this harmonised system to 

fulfil all the preconditions for effective banking supervision. 

may be revoked by the government of a State in the case of a State representative and by the Council of 
Ministers of the Union in the other cases). 
334 BCEAO Statute art 4 (to enable the Central Bank to carry out its duties, it shall enjoy the status, 
immunities, and privileges of international financial institutions on the territory of the States of the 
Union. 
335 See Core Principle Methodology (n 90) 13. 
336 WAMU Banking Convention Annex art 14 states that `the Central Bank shall report the results of its 

audits to the Banking Commission, including in its reports any violations of the banking regulations, 
breaches of the code of good conduct, and any other anomalies in the management of banks and 
financial institutions that it is aware of. ' 
337 WAMU Banking Convention Annex art 19 states, The conclusion of the on-site audits shall be 
brought to the attention of the Minister of Finance, the Central Bank and the Board of Directors of the 
institution concerned. ' 
338 WAMU Banking Convention Annex art 20 states, `If the Banking Commission detects a criminal 
offence, it shall inform the competent legal authorities, the Minister of Finance and the Central Bank. ' 
339 WAMU Banking Convention Annex art 22 (1) states that `If the Banking Commission finds a bank 
in breach, it may after informing the Minister of Finance of the State in question, convey to the bank 
concerned: a warning; either an injunction to take the necessary steps within a given period to adopt 
corrective measures. ' 
Sao WAMU Banking Convention Annex art 23 states that 'If the Banking Commission detects a 
violation of the banking regulations on the territory of a Member Stated, it shall inform the Minister of 
Finance of that State and, without prejudice to any legal or other sanctions that may apply, issue one or 
several of the disciplinary sanctions listed: a warning; reprimand; suspension of all or some of its 
operations; any other restrictions in its exercise of the profession; the suspension or dismissal of the 
responsible officials; revocation of approval. ' 
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6.2. Compliance with the Core Principles 2 to 5 on Licensing and Structure 

Requirement for Banks 

With regard to Core Principle 2 on the clear definition of permissible bank 

activities and the controlled use of the term `bank', Article 29 of WAMU Banking 

Law requires the authorization by the Minister of Finance of all the listed activities of 

a given bank. 341 Also, according to Article 7 of WAMU Banking Law, authorisation 

is required before the term `bank' can be used to describe a business. 342 With respect 

to Core Principle 3, Article 8 of the WAMU Banking Law outlines the conditions for 

bank licensing, which regulate bank's ownership structure, directors and senior 

management, its operating plan and internal controls, and its projected financial 

condition, including its capital base. 343 The same occurs with respect to Core Principle 

4 on the transfer of significant ownership in existing banks to other parties. Article 30 

of the WAMU Banking Law provides that authorization is required from the Minister 

of Finance prior to the divestment by'a bank of more that 20% of its assets. 344 The 

WAMU banking system fulfils Principle 5 on the supervisory authorization of bank 

acquisition, as Article 29 of WAMU Banking Law stipulates that authorization of the 
345 

Minister of Finance is required before the acquisition of equity stakes by banks. 

Although provisions exist for the implementation of Core Principles 2-5 on 

licensing requirements in WAMU banking rules, however, compliance with these 

provisions has been a problem. According to a 2000 IMF Report, one Ivorian bank 

out of fifteen lacked the minimum equity capital (CFAF 1 billion) required for 

operation. 346 The same is still the situation today. 347 

341 WAMU Banking Law art 29 states that the listed operation of banks shall be subject to prior 
authorisation by the Minister of Finance. 
342 WAMU Banking Law art 7 states that no one may undertake the activity of a bank or claim the title 
of a bank by using the term `bank' without prior authorization; WAMU Banking Law Art 3 defines 

what a bank means for the purposes of this legislation. 
343 WAMU Banking Law art 8 states, ̀ Applications for approval shall be addressed to the Minister of 
Finance and deposited with the Central Bank, which shall examine them... It shall examine, in 

particular, the program of activities of the (bank) ... and the technical and financial resources it plans to 
employ. It shall assess the ability ... 

It shall obtain all necessary background information on the persons 
making capital contributions and, if required, similar information on their guarantors, as well as on the 
respectability and experience of those persons called upon to direct, administer, or manage the bank.... ' 
344 WAMU Banking Law art 30. 
345 WAMU Banking Law art 29 (Where the acquisition of equity stakes by banks are subject to prior 
authorisation by the Minister of Finance). 
346 IMF Country Report on Cote d'Ivoire (n 330) 38. 
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Another fundamental problem is the absence of an effective framework for the 

withdrawal of bank licenses in cases of non-compliance. Hence, in the case of Cote 

d'Ivoire, a Member State of WAMU, although the entry into the banking sector is 

closely monitored, 348 the withdrawal of bank licenses in the case of gross non- 

compliance is problematic, as is further elaborated below. Though banks still fail to 

comply with prudential requirements, 349 they do not face any major threats with 

regard to the withdrawal of their licenses. This is due to the failure of the Ministry of 

Finance to enforce such prudential regulation. 350 Although the Banking Commission 

is responsible for imposing disciplinary sanctions for violations of bank regulation, 

national Ministries of Finance should enforce this. 351 However, this does not always 

occur as Ministers of Finance can and usually do appeal the Commissions sanctions, 

as seen above. 352 

6.3. Compliance with the Core Principles 6 to 15 on Prudential Regulations and 

Requirement 

The assessment reveals that the WAMU banking system compliance with 

Core principles 6 to 15 on prudential regulation and requirements is inadequate. 

347 See IMF Country Report WAEMU: Recent Economic Developments and Regional Policy Issues 
Report No 03/70 (IMF Washington March 2003) 18 

<http: //www. imf. org/external/pubs/ft/scr/2003/cr0370. Pdf> (8 December 2003). 
348 After a major licensing phase of a group of banks, the licensing of new banks hardly occurred. For 

example of the 14 banks in operation in 1990, the four major banks were established in the first half of 
the 1960s, shortly after the independence era. The ten smaller banks were established in the mid-70s at 
the peak of the coffee and cocoa boom. For more on this see, Daumont Le Gall and Leroux (n 147) 34. 

IMF IMF Concludes Discussion on Recent Economic Developments and Regional Policy Issues 

with the West African Economic and Monetary Union Public Information Notice (PIN) No 03/31 (IMF 
Washington March 2003) 17 <http: //www. irnf. org/externallnp/sec/pn/2003/pnO331. htrn> (8 December 
2003). 
350 World Bank Cote d'Ivoire Financial Sector Development Project Report No PID 8335 (World Bank 
Washington September 1999) 2 <http: //www- 

wds worldbank. ore/servlet/WDSContentServer/WDSP/IB/1999/11/13/000094946 9911130545214918 

endered/PDF/multi0nage. pdf> (8 June 2004); See also IMF Country Report on WAEMU (n 345) 18. It 
is a paradox that in paragraph 26 of this report the IMF states that compliance with prudential 
regulation remains inadequate and in paragraph 27, it reports that the Regional Banking Commission, 
(the banking supervisor of WAMU (now West African Economic and Monetary Union (WAEMU)) 
countries of which Cote d'Ivoire is a part), indicated that the enforcement of disciplinary measures was 
satisfactory. It begs the question of why compliance still remains a problem when enforcement of non- 
compliance is believed to be satisfactory. 
351 WAMU Banking Law arts 47-48. 
352 In the assessment of WAMU Banking System compliance with Core Principle 1(4). 
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Though banks still fail to comply with prudential requirements, 353 they do not face 

any major threats with regard to the withdrawal of their licenses. The reason for this is 

the failure of the Ministry of Finance to enforce such prudential regulation when non- 

compliance is detected by the Banking Commission. 354 The Regional Banking 

Commission supervises all banks in the WAEMU region and has full responsibility to 

undertake on-site and off-site supervision while the Ministry of Economy and 

Finance, within Member States, enforces the recommendation of the Banking 

Commission. 355 

6.3.1. Core Principle 6 

Article 23 (1) of WAMU Banking Law implements core principle 6 by 

stipulating that the authorised capital of banks may not be less than the minimum 

amount fixed by the Council of Ministers of the WAMU. 356 However, WAMU banks 

have not been fully compliant with this provision. At end-June 2002,21 banks out of 

63 and 8 non-bank financial institutions out of 25, representing more than 17% of 

total deposits of the zone, were not compliant with minimum capital requirement. 357 

The recent IMF Financial Sector Assessment Program (FSAP) conducted on Cote 

d'Ivoire, a Member State of the WAMU, reveals that the same also is still the case 

today. 358 The FSAP, a joint IMF and World Bank effort introduced in May 1999, aims 

to increase the effectiveness of efforts to promote the soundness of financial systems 

in member countries, with the overall aim of enhancing economic development. The 

353 IMF 2003 Country Report on WAEMU (n 347) 17. 
3-54 World Bank Cote d'Ivoire Financial Sector Development Project (n 350) 2. See also IMF 2003 
Country Report on WAEMU (n 345) 18. It is a paradox that in paragraph 26 of this report the IMF 

states that compliance with prudential regulation remains inadequate and in paragraph 27, reports that 
the Regional Banking Commission, (the banking supervisor of WAEMU countries of which Cote 
d'Ivoire is a part), indicated that the enforcement of disciplinary measures was satisfactory. It begs the 
question of why compliance still remains a problem when enforcement of non-compliance is believed 
to be satisfactory. 
sss IMF 2000 Country Report on Cote d'Ivoire (n 330) 37. 
356 WAMU Banking Law art 23 (1). 
35' See IMF 2003 Country Report on WAEMU (n 347) 17. 
358 The FSAP assessment, noted the deterioration in the soundness of the banking system in Cote 
d'Ivoire. Hence the IMF urged the authorities to be quick in responding to weaknesses identified in the 
report, and in implementing the recommended corrective measures, see IMF IMF Concludes 2003 
Article IV Consultation with Cote d'Ivoire Public Information Notice (PIN) No 04/42 (IMF Washington 
April 2004) <http: //www. imf. org/external/np/sec/pn/2004/pn0442. htm> (27 June 2004). 
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FSAP also forms the basis of Financial System Stability Assessments (FSSAs), in 

which IMF assesses the effect of financial sector on macroeconomic stability. 359 

With respect to the other aspect of principle 6 requiring that capital adequacy 

ratio be compliant with the Basle Accord, it was only in 2000 that the WAMU 

regulation was passed increasing the capital adequacy ratio to 8%. 360 It was previously 

set at 4% of risk-weighted assets, below the international norm of 8%. However, 

principle 6 specifies that compliance with this international standard of 8% is for 

internationally active banks and WAMU banks are not internationally active. 

Compliance with 4% capital adequacy ratio was problematic prior to the increase and 

as of 2000,6 Ivorian banks (holding 38% of deposit) were not in compliance with the 

liquidity ratio. As such, compliance with the increase of capital adequacy ratio to 8% 

by WAMU, which was done to implement international -standards, is hardly 

guaranteed. Hence, at end-June 2002,26 banks, out of - 63 and 8 non-bank financial 

institutions, out of 25, were not compliant with the capital adequacy ratio. 361 

6.3.2. Core Principles 7,8 and 9 

Article 44 of WAMU Banking Law secures compliance with Core principle 7 

on loan policy. It states: 

The Council of Ministers of the WAMU has the authority to adopt 
measures regarding the loan policy instruments and rules applicable to 
banks and financial institutions, including the creation of reserves to be 
deposited at the Central Bank, compliance with the ratios between their 
various resources and their employment, or compliance with the 
maximum or minimum amounts imposed on certain employments; the 
terms on which banks and financial institutions may purchase equity 
stakes; the management rules banks and financial institutions must 

359 For more on this see IMF Financial Sector Assessment Program 
<http: //www. imf. org/external/np/fsap/fsa,. asn> (25 July 2004). 
360 Union Monetaire Ouest Africaine, Banque Centrale des Etats Dispoitif Prudential Applicable Aux 
Banques et Aux Etablissements Financiers de 1'Union Monetaire Ouest Africaine (UMOA) A Compter 
du ler Janiver 2000 <http: //www. bceao. int/internetfbcweb. nsf[French. htm> (15 March 2005). Also see 
IMF 2000 Country Report on Cote d'Ivoire (n 330) 38. 
361 IMF 2003 Country Report on WAEMU (n 347) 17. IMF directors welcome the introduction of a 
single, zone-wide licensing agreement for banks in the WAEMU, they added that the quality of 
financial intermediation in the region would benefit from greater competition among financial 
institutions and an improvement in the judiciary and law enforcement system that would reduce the 
problems associated with loan recovery. 
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comply with in order, inter alia, to guarantee their liquidity, their 

solvency, their risk division, and the equilibrium of their financial 

structure. 362 

However, the application of this provision in WAMU banking systems reveals 

the ineffectiveness of these measures. In the case of Ivorian bank, as of 2000, there 

was hardly compliance with Core Principle 7 since 7 banks (holding 69% of deposits) 

had a ratio of long-term resources to long-term credit below the prudential minimum 

In WAMU, as of 2003, only 28 banks (out of 63) and 18 non-bank financial 

institutions (out of 25) were in compliance with the minimum ratio of coverage of the 

medium and long-term assets by resources of similar maturity. 363 

As of 2000, no bank in the case of Cöte d'Ivoire was compliant with Core 

Principle 8 on loan loss provisions (which stipulate that 60% of a bank's lending 

portfolio must qualify for loan loss provisions at the central bank). 364 The same is still 

the case today. 
365 

Compliance with Core Principle 9 on Management information is also 

problematic. As Ivorian banks are weak managerially, they are unable to fulfil this 

principle. 366 As of 2000,4 banks, holding 38% of deposits, were in violation of the 

risk concentration rules. This rule, although reduced from 100% to 75%, in 2000, is 

still not compliant with international standards, set at 25% 367 Although banks in Cöte 

d'Ivoire were given two years to abide by these standards, banks are to date still in 

breach of these international prudential standards. 368 

362 WAMU Banking Law art 44. Also by virtue of WAMU Banking Law art 45, banks are bound by the 
decisions of the Council of Ministers of WAMU, which is in charge of adopting these measures. 
363 IMF 2003 Country Report on WAEMU (n 347) 17. 
364 IMF 2000 Country Report on Cote d'Ivoire (n 330) 38. 
365 For more on this see IMF 2003 Country Report on WAEMU (n 347) 17. 
366 For more on managerial weakness see, World Bank Cote d'Ivoire Financial Sector Development 
Project (n 350) 1. 
367 IMF 2000 Country Report on Cote d'Ivoire (n 330) 38. Prudential regulations introduced in 2000, 

sought to bring Cote d'Ivoire's prudential rules in line with international standards. 
368 The IMF 2003 Country Report on WAEMU revealed that banks in the WAEMU region, of which 
Cote d'Ivoire was a part, are to date, still in breach of these internaticnal prudential standards. The 
reported found that at the end of June 2002,21 banks out of 63 and 8 non-banks financial institutions 
out of 25, representing more than 17% of total deposit of the zone, were not compliant with the new 
minimum capital requirement. Also, at end-June 2002,26 banks and 8 non-bank financial institutions 
were not complaint with ratio of risk coverage. Only 28 banks and 18 nonbank financial were in 
compliance with the minimum ratio coverage of the medium-and long-term assets by recourses of 
similar maturity. For more on this see IMF 2003 Country Report on WAEMU (n 347) 17. 
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6.3.3. Core Principle 10 

According to Article 35 of the WAMU Banking Law, banks are prohibited 

from granting loans directly or indirectly to persons belonging to their management, 

administration, supervision etc, exceeding a percentage of their effective net worth, 

which shall be established by the Central Bank. 369 However, as this provision is 

subject to a waiver by the Minister of Finance with assent from the Banking 

Commission370 its effectiveness is doubtful, given this overriding power of the 

Minister of Finance. 

6.3.4. Core Principle 11 

With respect to core principle 11 on controlling country risks, banks within 

WAMU are not internationally active. One of the benefits of harmonization is the fact 

that it would encourage intra-regional cooperation in banking, as has been the case in 

the EU. However, in the case of the WAMU banking system, despite the existence of 

harmonized banking law, the intra-regional banking is uncommon. 371 The failure of 

banks in Member States to comply with harmonized banking provisions is a major 

hindrance to the integration of the banking markets in WAMU. 

6.3.5. Core Principle 12 

Transactions requiring exposure to market risks, the subject of Core Principle 

12, are not common in the WAMU banking system, as is the case in Nigeria. This is 

largely due to the level of development of the WAMU Banking System. As with 

Nigeria, compliance with this principle would be more relevant after the deepening of 

the WAMU banking and financial system. 

369 WAMU Banking Law art 35. 
370 WAMU Banking Law art 36. 
371 Financial markets in WAEMU are not integrated, as recently reported in IMF Country Report 
Benin: 2004 Staff Report and Public Information Notice on the Executive Board Discussions and 
Statement by the Executive Director for Benin Report No 04/368 (IMF Washington D. C. November 
2004) 17 <http: //www. imf. org/extemLl/pubs/ft/scr/2004/crO4368. pdf> (31 January 2005). The 
integration of financial markets has not occurred despite the creation of a legal framework for the 
operation of a regional capital market see IMF 2003 Country Report for WAEMU (n 347) 16. 
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6.3.6. Core Principle 13 

A significant obstacle to the WAMU banking system's compliance with Core 

Principle 13 on effective risk management procedures has been the ownership 

structure of most of the banks within WAMU, given that they are state-owned. 

Government owned-banks are also managed by the Government, which typically 

lacks the necessary management expertise to run these banks. 372 

In the case of Cote d'Ivoire, although the state substantially reduced its 

presence in the sector in early 1990s, it still maintains significant shareholdings. It is 

the only shareholder in BIAO-CI and the Caisse Autonome d'Amortissement. It holds 

47 percent of the Societe Ivoirienne des Banques, 17 percent of the Societe Generale 

des Banques de la Cote d'Ivoire and smaller shares in other commercial banks. 373 

Recently, the IMF noted that the financial situation of the state-owned banks was 

weak, and their continued operation was a threat to the payments system374 

6.3.7. Core Principle 14 

With respect to principle 14 regarding internal controls, although the Regional 

Banking Commission has power to remove management, and withdraw a bank's 

operating license, the actual enforcement of actions such as closure of banks or 

appointment of new management lies with the national Ministries of Finances. This 

creates a significant hindrance to the checking of internal misfeasance, as the Ministry 

of Finance may not readily want to enforce when the situation warrants it. 

372 According to Daumont Le Gall and Leroux (n 147) 28, "... managers [of state-owned banks] as such 
often had little independence and limited incentives to conduct efficient banking operations. In 
addition, they were not given clear guidance on how to resolve any conflicts between the 
developmental and social objectives of these government banks on the one hand, and the objective of 
making a commercial rate of return on the other. Under these circumstances, state banks were highly 
vulnerable to pressures from the government and politically connected individuals to make loans to 
struggling public enterprises or to make improper loans. Finally, the large size of many government- 
owned banks, rather than serve as a counterbalance to the weight of the state, simply amplified the 
deterioration in the banking system. " 
373 This role in financial resource mobilization and allocation is in principle incompatible with the 
Government's economic program, which puts the private sector first. Divestiture of these shareholdings 
is the logical option to reduce State involvement. For more on this see World Bank Cote d'Ivoire 
Financial Sector Development Project (n 350) 2. 
374 See IMF 2003 Public Information Notice (PIN) for Cote d'Ivoire (n 358). 

250 



6.3.8. Core Principle 15 

The recent IMF Financial Sector Assessment Program conducted on the 

Ivorian Banking system (a Member State of WAMU) reveals that Core Principle 15 

on the prevention of financial crime, is not fully complied with. The IMF, as such, 

recommends that prudential authorities continue to strengthen the legal framework for 

combating money laundering 375 

6.4. Compliance with the Core Principles 16 to 20 on Methods of Ongoing 

Banking Supervision 

6.4.1. Core Principles 16 and 17 

Compliance with Core principles 16 and 17 regarding onsite and off-site 

supervision and regular contact of supervisors with bank management, respectively, is 

still problematic in the WAMU banking system 

Prior to the creation of the Banking Commission in 1990, the BCEAO 

performed this function. 376 However, the BCEAO did not effectively perform this 

function and it is reported that prior to the banking crises in the CFA zone, the 

BCEAO had not visited the some banks for several years. 377 With this state of affairs, 

supervisors could not have regular contact with bank management nor could the 

supervisors have a thorough understanding of bank operations. 78 More recently the 

regular interval for on-site supervision conducted by the Banking Commission has 

been increased from 2 to 3 years. 379 This increase would further inhibit compliance 

with these core principles as it would detract from supervisors regular contact with 

bank management and their thoroughly grasp of bank operations. Again, the issue of 

3's Ibid. 
376 Under WAMU Banking Commission Convention Annex art 13 - 14, the Banking Commission now 
has the sole task of on-site and off-site supervision with the assistance from the BCEAO. 
37 Daumont Le Gall and Leroux (n 147) 23. 
378 As required in principle 17. 
379 IMF 2003 Country Report on WAEMU (n 347) 18. 
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enforcement of on-site and off-site supervision findings was problematic given the 

Ministry of Finance failure to implement findings of non-compliance detected by the 

Banking Commission. Although, the Commission can issue seize and desist orders, 

remove management, and withdraw a bank's operating license, it has no power of 

enforcement 380 Enforcement of actions such as closure of banks or appointment of 

new management lies with the national Ministries of Finance. 381 

6.4.2. Core Principle 18 

Compliance with Core principle 18 on effective means of collecting, 

reviewing and analysing prudential reports and statistical returns from banks has also 

hardly been achieved. Prior to WAMU Banking Law, it was reported that in many 

cases, there was no prudential reporting system in place. Banks were not required to 

report their financial conditions on a regular basis. When they did report, reporting 

was of poor quality and not extensive. The information received sometimes comprised 

a large amount of data that was dubious and untimely, or not useful to the needs of 

bank supervisors. 382 However, although WAMU Banking Law now requires proper 

accounting and reporting systems, 383 the enforcement of these provisions has been 

ineffective. As a result of this state of affairs and the deterioration in the soundness of 

the banking system, the IMF recently implored the Ivorian authorities to adopt the 

recommendations of the recent Financial Sector Assessment Program (FSAP) 

conducted on the country. 384 

6.4.3. Core Principle 19 

Article 42(3) of the WAMU Banking Law and Article 17 and 19 of the 

WAMU Banking Commission Convention Annex provide for the compliance with 
Core principle 19 on independent validation of supervisory information through on- 

3s0 WAMU Banking Commission Convention Annex art 23; WAMU Banking Law art 47. 
3s' WAMU Banking Law art 12(1) where the withdrawal of bank approval / license is shall be 
pronounced by decision of Minister of Finance after consultation with the Banking Commission. 
382 Daumont Le Gall and Leroux (n 147) 23. 
313 WAMU Banking Law art 40-41 and art 42(2)(3), WAMU Banking Commission Convention Annex 
art 5 land art 16 - 17; BCEAO Statute art 24(1) and art 25. 
384 IMP 2004 Public Information Notice (PIN) for Cote d'Ivoire (n 358). 
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site examinations and the use of external auditors. 385 However, the findings of 

external auditors are of little significance as they are reported to the Minister of 

Finance386 who has no reputation of effectively enforcing them 

6.4.4. Core Principle 20 

Provisions exist for the implementation of principle 20 on consolidated 

supervision of banks. Banks are required under WAMU Banking Law to keep specific 

accounts of their operations both within the states where they are registered and in all 

other offices they operate. 387 Their accounts should be established in consolidated 

form and in compliance with accounting procedures set by the BCEAO. 388 However, 

as explained in the assessment of Core Principle 21 on adequate accounting and 

disclosure, effective consolidated supervision is dependent on the effectiveness of 

banks accounting practices. This has not had a good history in the WAMU Banking 

system 

6.5: Core Principles 21 

The compliance with Core Principle 21 on adequacy of accounting and 
disclosure has not been achieved in the WAMU banking system. The history of 

accounting and disclosure of firms in the WAMU region has been chequered. Until 

recently, a standard accounting format related to national account was used in the 

entire WAEMU region. This format was long outdated and criticised for being too 

complex for use by medium-sized and small enterprises, since it was designed 

exclusively for large, formal enterprises. 389 Also, the BCEAO was not eager to 

enforce findings of non-compliance with the accounting standards in place. As such it 

was reported that some banks continued to record accrued but unpaid interest and 

385 WAMU Banking Law art 42 (3); WAMU Banking Commission Convention Annex art 17 and 19. 
386 WAMU Banking Commission Convention Annex art 19. 
387 WAMU Banking Law art 39(1). 
3819 Ibid art 39(2). 
389 Paul Popiel `Financial Systems in Sub-Saharan Africa: A Comparative Study' World Bank 
Discussion Papers Africa Technical Department Series No. 260 (World Bank Washington 1994) . 38 
<http: //www. 
wds. worldbank. ore/servlet/WDSContentServer/WDSP/IB/1994108/011000009265 3970311124028/Re 
ndered/PDF/multi page. ndf> (14 May 2004). 
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were not penalized by the BCEAO. 390 This background was, as such, inadequate for 

compliance with Core Principle 21 on adequate accounting and disclosure. 

Since the establishment of the Banking Commission, however, provisions now 

exist in the WAMU Banking framework, for adequate accounting and disclosure. As 

such, banks are required to comply with accounting procedures and rules established 

by the BCEAO. 391 Provisions also exist to ensure that banks publish and submit to the 

WAMU Banking Commission and the BCEAO on a regular basis, financial 

statements that fairly reflect their condition. 392 Also, the power of the Banking 

Commission to impose disciplinary sanctions for violation of these standards, 

removes threats that the BCEAO may not enforce such violations. However, the 

effectiveness of the disciplinary sanctions imposed by the Banking Commissions is in 

doubt due to the Minister of Finance ability to appeal their decisions. 393 

Progress has been made with respect to accounting and disclosure standards in 

the BCEAO. BCEAO presentation of financial statements has been brought in line 

with international accounting standards (IAS). 394 A Memorandum of Understanding 

between the BCEAO and the IMF has also been adopted with respect to the 

supervision of the internal audit of the BCEAO. 395 Since the BCEAO is charged with 

the responsibility for setting accounting procedures and rules, 396 it is likely that it 

would adopt this same standard for the entire WAMU Banking System 

To date, however, the quality of financial reporting is generally poor and 

sporadic in WAMU Member States. 97 As a result, the IMF recently suggested that 

supervisory authorities in Cote d'Ivoire put in place the recommendations of the 

recently conducted Financial Sector Assessment Program on the country. This 

390 In Senegal, as in other CFA franc zone countries, banks that continued to record accrued but unpaid 
interest were not penalized by the BCEAO (instead, problem banks received preferential access to 
central bank rediscounting). Daumont Le Gall and Leroux (n 147) 22. 
39' WAMU Banking Law art 39(2). 
392 WAMU Banking Law art 42 (3); WAMU Banking Commission Convention Annex art 17 and art 
19. 
393 WAMU Banking Commission Convention Annex art 31(1) (2). 
394 IMF 2003 Country Report on WAEMU (n 347) 18 para 28. 
395 Ibid. 
396 WAMU Banking Law art 39(2). 
397 Daumont Le Gall and Leroux (n 147) 22. 
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encourages the adoption of international standards in accounting and disclosure of 

banks in the banking sector. 398 

6.6. Core Principles 22 

The WAMU banking system is not compliant with Core Principle 22 on 

prompt corrective action. Despite the existence of extensive provisions on 

enforcement actions against banks in breach of WAMU banking regulations, 

enforcement is actually ineffective. Also, despite the Banking Commission's power to 

impose sanctions399 for a bank in crisis, this power is heavily circumscribed by the 

fact that both the Banking Commission and the Ministry of Finance are involved in 

the enforcement of sanctions against banks. 400 The Banking Commission must first 

inform the Minster of Finance of its finding bank violation. 40' The Minister either acts 

on this fording or, where a revocation of bank license is required, notifies the banks 

concerned. 402 The Minister could, however, decide to stand against the unfavourable 

fording of the Banking Commission by appealing it. 403 

This division of supervision makes the enforcement of timely corrective 

actions in the WAMU banking system problematic, as the governments, through their 

Ministries of Finance, seek to intervene in banking activities in favour of public 

enterprises or state-supported projects. 404 It has been suggested that the division of 

398 IMF 2004 Public Information Notice (PIN) for Cote d'Ivoire (n 357) stated that `Directors expressed 
concern about the deterioration in the soundness of the banking system. They urged the authorities to 
be proactive in responding to weaknesses identified in the recent IMF Financial Sector Assessment 
Program (FSAP) report, and in implementing the recommended corrective measures. In particular, it 
will be important to strengthen the supervision and operations of the microfinance sector. ' 
399 The power of the Commission to impose sanctions can be exercised by a warning, reprimand, 
suspension of all or some of a bank's operations, suspension or dismissal of the responsible officials, 
revocation of bank licence, when it detects the violation of banking rules (WAMU Banking 
Commission Convention Annex art 23 and WAMU Banking Law art 47) and its power to recommend 
the appointment of a temporary administrator and liquidator (WAMU Banking Commission 
Convention Annex art 26 and 27). 
400 WAMU Banking Commission Convention Annex art 23 and WAMU Banking Law art 47. 
401 WAMU Banking Commission Convention Annex art 23. 
402 Ibid art 24. 
403 Under WAMU Banking Commission Convention Annex art 24 and art 31(1)(2), the Minister could 
bring an appeal against a finding by the banking Commission before the WAMU Council of Ministers. 
404 This has occurred through the involvement of the State in financial institutions, which led to the 
financing of agricultural exports leading to poor quality of bank portfolios. The banking system was 
subject to excessive risks from coffee and cocoa export financing. The excessive nature of the risk is 
due, inter alia, to the implicit guarantees provided by the "former CAISTAB's" system of allocating 
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responsibility between the Ministry of Finance and the Banking Commission should 

be reviewed and that supervision should be the exclusive responsibility of the 

Banking Commission. 405 

6.7. Core Principles 23 to 25 

The WAMU banking system is not compliant with Core principles 23 - 25 on 

cross border banking. Cross border banking has not been achieved in the region 

despite the existence of the harmonization of banking regulation and supervision and 

the provisions on the free movement of services. The main reason for this has been 

the underdevelopment of the WAMU banking system, which still operates within a 

weak regulatory and supervisory framework. The harmonization of banking rules has 

not promoted sound banking institutions. Thus, non-compliance by banks and 

weaknesses in the enforcement mechanism of this system inhibits the development of 

the banking system as a whole. The achievement of cross-border banking services is 

dependent on the successful application of bank harmonization standards within 

Member States. Without this, the application of such standards on a cross-border / 

regional basis cannot be guaranteed. 406 

7. Lessons for WAMZ Proposed Banking Harmonisation Regime from the 
WAMU Banking Harmonisation Experience 

export rights, which is perceived by the industry as a sovereign guarantee for contract enforcement. See 
World Bank Cote d'Ivoire Financial Sector Development Project (n 350) 2. This reports states, `The 
State substantially reduced its presence in the sector in the early 1990s, but still maintains significant 
shareholdings. It is the only shareholder in BIAO-CI (100 percent) and the Caisse Autonome 
d'Amortissement (CAA; 100 percent). It holds 47 percent of the Societe Ivoirienne des Banques (SIB, 
47 percent ), 17 percent of the Societe Generale des Banques de la Cote d'Ivoire (SGBCI) and smaller 
shares in other commercial banks. This role in financial resource mobilization and allocation is in 
principle incompatible with the Government's economic program, which puts the private sector first. 
Divestiture of these shareholdings is the logical option to reduce State involvement. ' Also see Daumont 
Le Gall and Leroux (n 147) 23. 
405 See IMI, 2003 Country Report on WAEMU (n 347) 18. 
406 See Hadjiemmanueil (n 3) 13 stating that the existence of standard in banking supervision existed 
among Member States, enabling banking supervision in one state to suffice under the mutual 
recognition and minimum harmonisation scheme of the European banking/financial integration. 
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The findings above reveal that unlike the case of the EU, where EU bank 

harmonisation directives have contributed to establishing a sound banking system and 

compliance with international standards, the banking harmonisation regime in 

WAMU has not achieved this result. I have sought to establish through my analysis in 

this chapter that failure of WAMU banking harmonisation has largely been the result 

of non-compliance by domestic banks, and the existence of a weak framework for 

enforcing non-compliance. 

The assessment of the Nigerian Banking system reveals the existence of 

similar characteristics in the WAMU Banking System and non-compliance by banks 

is an endemic feature of this system As the Nigerian banking system would constitute 

one of the banking systems involved in the proposed WAMZ banking harmonisation 

regime, banking reform would be essential prior to harmonisation. This is in order to 

avoid having a harmonisation regime that fails to work, as is the case under the 

WAMU framework. Effective banking harmonisation under the proposed WAMZ 

scheme would require effectively and well-regulated domestic banks. If effective 

supervision, compliance and enforcement cannot be achieved at the domestic level, it 

is doubtful, whether they could be achieved at the regional level. 407 

In the ensuing paragraphs, the two major lessons to be drawn by the WAMZ 

from the WAMU experience are considered. 

7.1. Strengthening Regulation to Ensure Watertight Provisions are in Place 

The primary reason for the failure of the WAMU Banking regime has been an 
inadequate regulatory framework enabling political interference in banking 

supervision. Under WAMU Banking Law, Member States Ministers of Finance are 

granted banking supervisory functions. 

This constitutes a significant lesson for the proposed WAMZ harmonisation, 

particularly as political interference has been an obvious feature of Member States 
banking systems as has been examined in the study of Nigeria. Member States of the 

407 Ibid. 
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proposed WAMZ regime would be encouraged to reform their regulatory regime in 

order to remove avenues for political interference in the banking system 

7.2. Strengthening Supervision that is Able to Enforce Prompt Corrective 

Actions Against Non-compliant Banks 

The second reason for the failure of the WAMU Banking harmonisation 

regime is the weakness of the supervisory framework to enforce prompt corrective 

action against non-compliant banks. This has ensured the proliferation of weak banks 

in the system as a result of the involvement of the Member States' Ministers of 

Finance in the enforcement process of the WAMU banking system, which was 

permitted under the WAMU Banking Law. 

This again is an invaluable lesson for the proposed WAMZ harmonisation 

framework which is characterised banking supervisory regimes with a history of 

weakness in removing political interference in the enforcement of actions against 

banks. 

7.3. The Need for Reform before WAMZ Banking Harmonisation: The 

Nigerian Case and Recent Developments in the Nigerian Banking Sector 

It is hardly conceivable that any successful banking harmonisation regime 

would work under the proposed WAMZ banking harmonisation without Member 

States' adoption and implementation of these recommendations. Suffice to say, 
however, that reform of the Nigerian banking system is underway, and has been 

proposed to kick off in December 2005. 

Nigeria has already started taking action to implement banking reform One of 

the ways it seeks to achieve this is through the National Economic Empowerment and 
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Development Strategy (NEEDS) initiative. 408 The NEEDS initiative is a home-grown 

economic reform initiative. A major part of this initiative includes the reform of the 

banking sector. Nigeria has also started to implement the recent recommendations of 

the 2002 IMF Financial Sector Stability Assessment (FSSA). In the CBN governor's 

speech announcing a new minimum capital requirement for banks, he indicated that 

this would be the first phase of his reform agenda, which would be to establish a risk 

based and rule-based banking regulatory framework. 409 

Minimum capital requirement for banks would increase from N2 billion41o (£8 

million) to N25 billion (£ 100 million) all This increase has been controversial and 

has raised a lot of opposition among banks. The proposals are to be effected through 

the amendment of the Banks and Other Financial Institutions Act (BOFIA) which is 

currently before the senate 412 In this amendment, banks would be classified into 

mega, medium and small to arrive at new capital bases for them. Banks in the mega 

class will have a minimum capital base of N25 billion, medium banks have a capital 

base of N10 billion and small ones would have a capital base of N5 billion. Mega 

banks will require a minimum paid-up share capital of N25 billion; medium banks 

will require a minimum paid-up share capital of N10 billion; and small banks will 

require a minimum paid-up share capital of N5 billion. 

President Olusegun Obasanjo endorsed this policy though it was criticised by 

many Nigerians. As the banks had December 31,2005 as the deadline to meet the new 

capital base, a number of banks that did not meet the requirements by this deadline 

were liquidated. 413 

Although the increase in the minimum capital requirements is a step in the right 
direction in reforming the Nigerian banking system, however it is hoped that the 

408 For more on this see National Economic Empowerment and Development Strategy (NEEDS) 
NEEDS Report (The NEEDS Secretariat National Planning Commission Federal Secretariat Abuja 
Nigeria March 2004) 83 - 84 <htti): //www. nigeria. izov. ng/eGovemment/Needs. PDF> (9 August 2004). 
409 Ugwu and Olajide (n 123) 2. 
ago The Nigerian currency is the Naira and is symbolised by N. 
411 Alifa Daniel and Gbenga Agbana (n 176) 1 -5. 412 Banks and Other Financial Institutions Amendment Bill currently before the National Assembly. 413 `Thirteen Banks Liquidated in Nigeria' Mail & Guardian Online (3 January 2006) 
(<httn: //www. m2. co. za/articlePaize. aspx? articleid=260384&area=/Eireaking news/breaking news bus 
iness/> (15 January 2006). 
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immediate consequences would not stifle economic activity or have long-term 

consequences. This is so as some banks began to stop the issuance of credit to 

customers months before the deadline. 414 A recent IMF country report on Nigeria also 

indicates that the increase in the minimum capital requirement is likely to affect the 

Nigerian economy adversely. It states, 

Staff supports the authorities' objective to strengthen the banking system, 
but stressed that the CBN's strategy contains significant risks. Given 

concerns about balance sheet weaknesses in the banking system and the 
likely difficulty a significant number of banks will have in achieving the 
new minimum capital requirement, the strategy could lead to a loss of 
confidence, exert pressure on the financial system, and, if not properly 
managed, lead to high fiscal costs. The CBN officials believe that about 
20 percent of banks, accounting for 15 percent of banking sector assets, 
will probably not meet the new capital requirement and that about 15-20 
banks or groups of banks out of 89 banks will survive. The post- 
consolidation phase will also pose serious challenges to banking 

supervision, because bigger banks will be looking for ways to achieve an 
acceptable return on the additional capital, possibly leading them to 
expand into unduly risky activities. 415 

This increase is also, at least in the short tern, likely to affect governments' 

ability to raise funds in the banking system, which constitutes a large portion of their 

creditors. Banks showed disinterest in the 2004 bid by the Federal Government to 

raise N40 billion from the bond market. They clearly indicated that they would rather 

use such funds to recapitalise and try to meet the deadline set for the new capital 

requirement 416 Banks were the major subscribers to the government's N150 billion 

bond scheme issued in 2003 417 

414 Daniel and Agbana (n 176) 3. The negative reaction to these increase by Banks is despite all the 
incentives provided by the CBN in the `Guidelines and Incentives on Consolidation in the Nigerian 
Banking Industry' for those banks that would have to merge in order to meet this new capital 
requirement. See CBN Publication 'Guidelines and Incentives on Consolidation in the Nigerian 
Banking Industry' <httn: //www. cenbank. orelout! publications/bsd/2004/consolidation_pdf> (15 August 
2004). 
ass IMF 2005 Country Report on Nigeria No 05/302 (n 86) 23 para 42. 
416 Daniel and Agbana (n 176) 3. 
417 According to Daniel and Agbana (n 176) 3, Banks accounted for N40.93 billion or 56.41 per cent of 
the total N72.5 billion raised, which made the offer to be 48.3 per cent subscribed. Pension funds 
followed with N18.25 billion or 25.16 per cent, while non-banks (insurance, parastatals) among others, 
accounted for N7.25 billion or 8.64 per cent; discount houses N5.65 billion or 7.79 per cent and 
individuals N1.4 billion or two per cent. 
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This amendment seems the right way forward in adopting banking reform with 

a risk-based framework for regulation and supervision. However, increasing the 

capital requirement is only one area of reform. According to Goodhart4t8 

strengthening prudential and capital requirements for banks is of no relevance without 

the equal strengthening of bank accounting systems and auditing procedures. He 

states that since the weakness in accounting and auditing standards permit banks to 

misreport and misrepresent the quality of their capital, loan portfolios and earnings, 

reforming capital requirement without introducing tougher standards for accounting 

and auditing renders reform ineffective. Misreporting and misrepresentation of 

accounts are still a very integral part of the Nigerian banking system A lot still needs 

to be done to ensure that the right benefits are ripped from this increase in minimum 

capital requirement. 

Although the proposed reforms appear good, the actual challenge lies in the 

implementation of such regime to ensure success. As Nigeria has not had a long- 

lasting success in its history of banking sector reform, 419 it is doubtful whether the 

desired effect of the reform would be achievable. 

8. Conclusion 

Inherent problems still exist in the banking systems of Nigerian and WAMU. 

These banking systems cannot be said to be compliant with international banking 

standards. A fundamental factor affecting them is the failure of the institutional and 
legal framework for the regulation and the supervision of domestic banks. Although 

the EU banking harmonisation regime has, to a large extent, succeeded in maintaining 

a sound banking system, the WAMU case reveals that this may not always be the case 
in West Africa. Effective banking harmonisation can only be guaranteed when there 

exists an adequate domestic regulatory and supervisory regime for banking 

supervision. The absence of this in Nigeria casts doubt as to whether Nigeria can 

effectively participate in the proposed WAMZ banking harmonisation scheme. 

418 C Goodhart and others (n 172) 106. 
419 For a detailed history of banking Crisis and Reform in Nigeria from the early banking years to 2001, 
see Stein Ajakaiye and Lewis (n 73). 
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An integrated banking market is an important element of an economic and 

monetary union. This cannot be achieved without a regional banking harmonization 

regime. Successful harmonization in turn requires the existence of sound domestic 

banking practices. The absence of this in the current Nigerian banking system begs 

the question of the general preparedness for the WAMZ integration, since Nigeria is 

one of the driving forces behind this initiative. There is little hope that the recent 

banking reform that took effect in December 2005 can facilitate this aspect of the 

WAMZ integration agenda. Time would be the best judge of this. 
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APPENDIX I 

LEVEL OF NIGERIA'S COMPLIANCE WITH THE CORE PRINCIPES (CR) 
FOR EFFECTIVE BANKING SUPERVISION 

1 
Fulfilled 

2 
Largely 
Fulfilled 
& 
fulfilment 
underway 

3 
Largely 
Fulfilled 
& 
fulfilment 
not 
underway 

4 
Largely 
Unfulfilled 
& 
fulfilment 
underway 

5 
Largely 
Unfulfilled 
& 
fulfilment 
not 
underway 

6 
Unfulfilled 
& 
fulfilment 
underway 

7 
Unfulfilled 
& 
fulfilment 
not 
underway 

CR 

1(1 X 
1(2) X 
13 X 
14 X 
15 X 
16 X 
2 X 
3 X 
4 X 
5 x 
6 X 
7 X 
8 X 
9 X 
10 

13 

M ------------- 

X 

X 

14 X 
15 X 
16 X 
17 X 
18 X 
19 

21 

X 
MMMM IMMM 

X 
22 

Table 2 Level of Nigeria's Compliance wi 
Supervision 

X 

th the Core Principles for Effective Banking 

* The compliance with these principles is not considered as Banks in the Nigerian Banking System, do 
not engage in cross-border transactions. 
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Core Principles for Effective Banking Supervision 

Principle 1(1) Clear Responsibilities of Banking Supervision 
Principle 1(2) Operational Independence &Adequacy of Resources of 

Supervisory Agency 
Principle 1(3) Existence of a suitable framework for banking supervision 
Principle 1(4) Existence of suitable legal framework for compliance with 

laws 
Principle 1(5) Existence of a suitable legal framework for the legal 

protection for bank supervisors 
Principle 1(6) The existence of arrangements for sharing information 

between supervisors 
Principle 2 Permissible Activities 
Principle 3 Licensing authority rights to set criteria for bank 

application 
Principle 4 Transfer of Ownership in Banking System 
Principle 5 Acquisition and Investments in Banking System 
Principle 6 Capital Requirement in Banking System 
Principle 7 Loan Policy in the Banking System 
Principle 8 Loan Classification 
Principle 9 Management Information 
Principle 10 Connected Lending 
Principle 11 Controlling Country Risks 
Principle 12 Controlling Market Risks 
Principle 13 Liquidity and other material risks 
Principle 14 Internal Control 
Principle 15 Prevention of financial crime 
Principle 16 On-site & Off-site Supervision 
Principle 17 Regular contact with Bank Management 
Principle 18 Prudential Reporting 
Principle 19 Independent Validation of Supervisory Information 
Principle 20 Consolidated Supervision of Bank Group 
Principle 21 Adequate Accounting & Disclosure 
Principle 22 Corrective Action 
Principle 23-25 Cross-border Banking 
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CHAPTER SIX 

ECONOMIC COORDINATION IN THE WAMZ MONETARY UNION 

1. Introduction 

This chapter focuses on the legal and institutional requirements for the 

coordination of economic policies in the proposed WAMZ monetary union 

arrangement. Although the term `economic coordination' has been deemed as very 

broad and embracing a wide range of economic issues in a Member State of a 

proposed monetary union arrangement, ' this chapter focuses on the coordination of 

fiscal policies. Thus, in this Chapter, the use of the phrase `the coordination of 

economic policies' or `economic coordination' refers to the coordination of Member 

States' fiscal policies. 

The proposed WAMZ monetary union requires extensive coordination of 
fiscal policies which necessitates, among other things, that Member States possess a 

robust legal framework for the management of their budgetary affairs. 

This chapter assesses, first, the adequacy of the WAMZ provisions for 

economic coordination by providing a comparative analysis between EMU and 
WAEMU. It thereafter considers whether Member States possess a complementary 
legal framework in order to be able to fulfil these economic coordination provisions. 

It focuses, primarily, on the legal framework for fiscal management in 
Member States for two reasons. First, fiscal `indiscipline' in Africa is widespread. Its 

effect on the monetary union requires much greater attention than in the eurozone or 
in other regions seeking to achieve this goal. Secondly, fiscal indiscipline in Africa is 

further exacerbated by the lack of central bank independence in West African 

countries. As assessed in chapter four, they are less able to resist the calls to finance 

government deficits, which negatively affects the pursuit of price stability in the long 

term. As a result of this, it is essential that a robust legal framework for fiscal 

1R Smits The European Central Bank Institutional Aspects (Kluwer Law International Hague 1997) 
68. 
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management, exist in Member States. Nigeria is used as a case study in this 

assessment. 

1.1. Theoretical Considerations of the Role of Economic Coordination and Fiscal 

Management in a Monetary Union 

In a monetary union, economic coordination is vital. As it involves the 

coordination of the fiscal and budgetary policies of the Member States of the 

proposed monetary union, effective fiscal management in Member States is 

significant. A number of studies support the idea that economic coordination of 

Member States economic policies as well as effective management of their budgetary 

and fiscal affairs is essential in a monetary union. 

Aizenman2 and Sibert3 have suggested that a monetary union without fiscal 

coordination produces excess public spending and inflation in Member States. These 

would in the long-term have detrimental effects on the monetary union as it would 

affect the price stability mandate of the common central bank and spread the cost of 

fiscal indiscipline to other Member States. 4 

Masson and Pattillo argue that effective fiscal and budgetary management 

indicate that Member States are willing to comply with the constraint of the monetary 

union and are able to remain in it when threatened with economic shocks. 5 

Recognition of the importance of economic coordination and fiscal management 

in the European monetary union led Amtenbrink and De Haan6 and other 

2J Aizenman ̀ Soft budget constraints, taxes, and the incentive to cooperate' (1993) 34 International 
Economic Review 819-832, cited in M Roel W Beetsma and A Bovenberg ̀Monetary Union without 
Fiscal Coordination May Discipline Policymakers' (1998) 45 Journal of International Economics 239 - 
258,240. 
3A Sibert `Government Finance in a Common Currency Area' (1992) 11 Journal of International 
Money and Finance 567 - 578,572 and 576; A Sibert `The Allocation of Seigniorage in a Common 
Currency Area' (1994) 37 Journal of International Economics 111-122,118 and 120. 
4P Masson and C Pattillo `Monetary Union in West Africa: Agency of Restraint for Fiscal Policies? ' 
(IMF Working Paper No 01/34 March 2001) 4 and 15 
<http: //www. imf. org/external/pubs/ft/wp/2001/wp0134. pdf> (8 August 2003). 
5 Ibid 19. 
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commentators to speak of the significance of effective rules for achieving such 

coordination: 

[P]olicy coordination can be defined as supranational rules or norms 
which are agreed by all Member States, which leave primary 
responsibility for the policy area with national authorities, but set limits on 
their discretion. 7 

The Delors Committees which was set up to inquire into the stages for the 

accomplishment of the European economic and monetary union also recognised the 

key role of economic coordination and fiscal management in a monetary union. It 

outlined that one of the features of an economic union was "macroeconomic policy 

coordination, including binding rules for budgetary policies. "9 The EC Maastricht 

Treaty, which outlined the stages to follow to accomplish the monetary union, also 

required economic coordination to be achieved in the stages leading up to the 

attainment of the monetary union and outlined specific budgetary standards to be 

complied with by Member States wishing to join the monetary union. 

1.2. The Long-term Significance of Economic Coordination in a Monetary Union 

Economic co-ordination in an economic and monetary union plan is 

significant both to the pre and post monetary union phase. In the pre-monetary union 

phase, Member States have discretion to use monetary and exchange policy 

instruments to correct macroeconomic imbalances. '° 

6F Amtenbrink and J De Haan `Economic Governance in the European Union: Fiscal Policy Discipline 
versus Flexibility' (2003) 40 CML Rev 1075,1104. 

Ibid 1075. 
8 Committee for the Study of Economic and Monetary Union (Delors Committee) `Report on 
Economic and Monetary Union in European Communities' (Office for Official Publications of the 
European Communities Luxembourg April 1989) (Delors Committee Report). 
9 Delors Report (n 8) 20 para 25. 
lo Ibid 20 para 25-26. A typical example of the use of monetary policy to correct macro economic 
imbalance is where, as a result of excessive government spending, there is a lot of money in circulation 
within a State. In order to correct the inflationary effect of this state of affairs, the central bank will use 
monetary policy as an instrument of adjustment. Tightening monetary policy will ensure that interest 
rates are increased so that people can save more and this takes money out of the system The use of 
exchange rate as an instrument to adjust balance of payment disequilibrium / deficit can occur where, 
for some reason, there is a slow down in exports. To boost exports, the government or central bank may 
want to lower exchange rates. These two instruments cannot be easily used or adjusted by a State in a 
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The effect of economic co-ordination on a post monetary union phase is that it 

would ensure that Member States attain macroeconomic standards that would enable 

them to abide by the rules of the economic and monetary union. Also, since states will 

not be able to independently use monetary and exchange policies as economic 

adjustment tools, they will be more obliged to abide by the economic co-ordination 

standards in order to avoid balance of payment crises. " This, however, may place the 

governments in the monetary union under pressure to comply with the economic 

standards at the expense of national growth in their economies. 12 Such was the 

situation with France and Germany who, due to slow economic growth in their 

economies, persistently breached the EU fiscal rules13 which led to the softening of 

such rules in EU regulations in 2005.14 These new regulations were a legislative 

monetary union arrangement, hence necessitating the existence of adequate macroeconomic conditions 
within participants a monetary union arrangement. 
11 The evidence of using monetary policy instrument to correct macroeconomic imbalance is revealed 
in France and Germany's call on the ECB to cut interest rate in July 2003. Cutting eurozone interest 
rates would have enhanced spending and will have the effect of stimulating economic activity. It will, 
however, also have the long run effect of inflation and in so doing breach the pact rules and affect the 
ECB's conduct of monetary policy. This state of affairs threatens the entire economic and monetary 
union and would have grave consequences in a region where the Member States involved are not 
accountable to ensure their regional commitments are fulfilled. See E Crooks `European Central Bank: 
Dispute Turns on Eurozone Path to Growth' Financial Times (London UK 16 July 2003) 6. It is 
however, argued by Wolf in M Wolf `Italy's predicament exposes the eurozones's vulnerability' 
Financial Times (London UK 25 May 2005) 19, where he said that although a eurozone disintegration 
(through the exit of Member States from the EMU), was unlikely this could in no way be ruled out 
when he said of the effect of the EMU fiscal rules on Italy's weak macroeconomic position that "The 
incentive for politicians to find an easy way out can too easily become overwhelming. Like it or not, 
today's decision-makers cannot bind their successors irrevocably. " 
12 In A Beattie `IMF Review Lays Blame for Eurozone Economy Woes', Financial Times (London UK 
17 September 2003) 15; C Denny and L Elliot `IMF Warns Trade Gap Could Bring Down Dollar', The 
Guardian (London UK 19 September 2003) 19. The IMF's bi-annual report on the world economy, 
criticises that rigid adherence to the eurozone's fiscal rules will have detrimental effect on economic 
growth in the region that is already suffering from an economic slow down. 
3 This rule was one of the ones outlined in the stability and growth pact of the European Economic and 

Monetary Union and was to the effect that Budget deficit should not exceed 3% of GDP of a Member 
State. Germany and France asked for the softening of theses rules. For more on this see E Crooks 
`European Central Bank: Dispute Turns on Eurozone Path to Growth' Financial Times (London UK 16 
July 2003) 6. 
14 Council Regulation (EC) 1466/97 of 7 July 1997 on the Strengthening of the Surveillance of 
Budgetary Positions and the Surveillance and Coordination of Economic Policies [1997] OJ L 209/1 
(Council Regulation on the Strengthening of the Surveillance of Budgetary Positions) was revised by 
Council Regulation (EC) No 1055/2005 of 27 June 2005 amending Regulation (EC) No 1466/97 on the 
Strengthening of the Surveillance of Budgetary Positions and the Surveillance and Coordination of 
Economic Policies, <http: //europa. eu. int/eur- 
lex/lex/LexUriServ/site/en/oi/2005/1 174/1 17420050707en00010004 pdf> (12 December 2005). Also, 
Council Regulation (EC) No 1467/97 of July 1997 on Speeding Up and Clarifying the Implementation 
of the Excessive Deficit Procedure [1997] OJ L 209/6 (Council Regulation on Speeding Up and 
Clarifying the Implementation of the Excessive Deficit Procedure) was revised by Council Regulation 
(EC) No 1056/2005 of 27 June 2005 amending Regulation (EC) No 1467/97 on speeding up and 
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response, following the political difficulties faced by the Stability and Growth Pact 

(SGP) and the case brought by the Commission against the Council for failing to 

enforce its recommendations against France and Germany for breaching the fiscal 

rules. 15 

2. Brief History of Economic Coordination under the WAMZ Monetary Co- 

operation Program 

The failure of the 1987 ECOWAS Monetary Co-operation Program (EM ), 16 

which was the first formal arrangement for establishing a monetary union among 

West African States, inspired Nigeria and Ghana in 1999 to enter into a `fast track' 

clarifying the implementation of the excessive deficit procedure <http: //europa. eu. int/eur- 
lex/lex/LexUriServ/site/en/oi/2005/1 174/1 17420050707en00050009. pdf> (12 December 2005). 
According to Paragraphs 2 of the Preambles of these revised provisions, the purpose for revising these 

provisions is to improve the implementation of the Stability and Growth Pact' with the aim of 
enhancing national ownership of the fiscal framework. For more on the events leading up to the 
revision of these provisions see, J-V Louis The Review of the Stability and Growth Pact' (2006) 43 
CML Rev 85 - 106. 
is C-27/04 EC Commission v Council of the European Union [2004] OJ 228/16 of 7.2.2004 

<httn: //europa. eu. int/eur-lex/lex/LexUriServ/site/en/oi/2004/c 228/c 22820040911 en00160017. Ixif> 
(25 July 2005) where the Con mission brought an action against the Council for failing to adopt its 

recommendation to Germany and France in relation to their compliance with the stability pact pursuant 
to EC Treaty arts 104(8) and (9). The ECJ held that the Commissions action in seeking the annulment 
of the Council decision not to adopt its recommendation pursuant to the stated EC Treaty provisions, 
were inadmissible. However, the ECJ annulled the Council conclusion to suspend the excessive deficit 
procedure in respect of France and Germany. For more on the political difficulties surrounding the 
stability and growth pact, which led to its revision, see Louis (n 14) 86 - 90. 
16 The 1987 ECOWAS Monetary Co-operation Program (EMCP) was the first formal arrangement for 
establishing a monetary union among West African States. The objectives of the EMCP were to be 
achieved in three phases ending in 2000. The first phase was between the period between 1991 and 
1994, which had the aim of strengthening and improving the WACH payment mechanism. The second 
phase was between 1994 and 1997, which covered the completion of implementation measures to 
achieve regional currency convertibility. The third phase was the period between 1997 and 2000, which 
covered the completion of adjustment measures to facilitate convergence of exchange rates and 
harmonisation of monetary policy. For more on this see P Obaseki 'Monetary Cooperation under 
ECOWAS: Issues, Progress and Prospects' (2000) 25 Central Bank of Nigeria (CBN) Bulletin 10. The 
EMCP sought to achieve this by requiring that Member States coordinate their economic policies and 
adhere to macroeconomic convergence standards, which they agreed to. These standards included: The 
reduction of budget deficit to GDP ratio to a maximum of 5% by 1998 and then to a maximum of 3% 
thereafter; The reduction of progressively of Member States government borrowing from their Central 
Banks to a ceiling of 10% of the previous year's fiscal revenue by 1998; The maintenance of single 
digit inflation rate by the end of 1998 for all countries and for Liberia and Sierra Leone by the year 
2000; The reduction of variability of nominal exchange rates to less than 10% by the year 2000. For 
countries with non-floating exchange rates regimes any overvaluation should be eliminated by the end 
of 1998. Member States did not achieve the objectives of the EMCP, which should have been 
completed by 2000 with the completion of adjustment measures to facilitate convergence of exchange 
rates and harmonisation of monetary policy. For more on this see West African Monetary Institute 
'Proposals for the Framework of Monetary Policy of the West African Central Bank (WACB) in West 
African Monetary Institute Study Reports I (WAMI Accra Ghana 2001) 132-204 at 2-3 (West 
African Monetary Institute `Proposals for the Framework of Monetary Policy of the West African 
Central Bank (WACB)'). 
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partnership alliance within the framework of the ECOWAS single monetary zone 

objective. These two states formed this alliance realising that not all ECOWAS 

Member States may be prepared for a monetary integration arrangement at the same 

time due to their inability to participate in the economic convergence constraints that 

such a program would impose. '? 

The fast track partnership alliance was the establishment of a second monetary 

zone in the region, 18 which comprised the anglophone states of West Africa. It is 

commonly known as the West African Monetary Zone (WAMZ). It was adopted at 

the twenty second ECOWAS Head of States and Government summit held in Lome 

on 9 and 10 December 1999. This was followed by a decision by the ECOWAS 

Heads of State at the twenty third summit held in Abuja on 28 and 29 May 2000 to 

establish the Second Monetary Zone in West Africa. A legislative Decision of the 

Authority of the Heads of State and Governments of the West African Monetary Zone 

gave it legal force. 19 The most authoritative document on the Second Monetary Zone 

is, however, the Agreement of the West African Monetary Zone20 as it forms an 

integral part of the ECOWAS Treaty. 21 This gives the fast-track approach to monetary 

union Treaty status. 

The main objective of the WAMZ was to ensure the achievement of the 

EMCP through the effective management of Member State economies. 22 This was the 

17 See Technical Committee on Monetary Issues (Technical Committee Main report) Establishment of 
A Second Monetary Zone in West Africa (ECOWAS Publication 20 April 2000) ix. Suffice to say that 
the IMF in the 2002 IMF Country Report on Nigeria did not believe that even Nigeria - the supposed 
backbone of the WAMZ monetary union - as at 2002, possessed adequate macroeconomic condition, 
which was fit to participate in a monetary union. See International Monetary Fund (IMF) Country 
Report Nigeria: 2002 Staff Report and Public Information Notice on Nigeria Report No 03/3 (IMF 
Washington D. C. January 2003) 29-32 <http: //www. imf. org/external/pubs/ft/ser/2003/crO303. pdf> (15 
July 2003) 
18 The Francophone West African Monetary Union, which was established in 1961 being the first. 
19 Decision of Authority of Heads of States HS/WAMZ1DEC. 1/12/2000 of 1 December 2000 Adopting 
the Legislative Texts for the Establishment of the West African Monetary Zone [2000]. As seen in 
Chapter Two, under ECOWAS 1993 art 9(4) Decisions were directly applicable in Member States and 
were binding both on Member States and ECOWAS institutions. 
20 The Agreement of the West African Monetary Zone ECW/AGR/WAMZJ1 December 2000 (WAMZ 
Agreement) in West African Monetary Institute, Agreements, Statute and other Provisions of the West 
African Monetary Zone (WAMZ) (ECOWAS Abuja December 2000). 
2 WAMZ Agreement art 20(3) states that, ̀ ... The Agreement of WAMZ shall form an integral part of 
the Treaty. ' 
22 Technical Committee Main Report (n 17) x. 
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case as they realised that sound macroeconomic standards were needed for achieving 

a monetary union. 23 

2.1. Economic Coordination under the WAMZ Fast Track Approach to 

Monetary Union: The EU Comparison 

The WAMZ achievement of the ECOWAS Monetary Cooperation Program 

(EMCP) through the effective management of Member State economies required the 

strengthening of economic coordination. 24 

Although the history of monetary integration in the EU is different from that 

of West Africa, the recognition of the significance of economic coordination to a 

monetary union plan led to the strengthening of provisions that were to bring about 

the monetary union under the Delors plan. The Delors report had proposed the 

strengthening of the provisions on economic coordination at stage one. u This led to 

the revision of the 1974 Convergence Decision on multilateral surveillance by the 

1990 Convergence Decision on multilateral surveillance and strengthened budgetary 

standards in Member States. The Delors report further proposed that the 1990 

Convergence Decision should be given Treaty status at stage two of EMU. 26 As such, 

Article 98 of the EC Treaty27 provided for economic coordination, Article 104 EC 

23 Ibid xi. 
24 Technical Committee Main Report (n 17) X. 
25 Delors Committee Report (n 8) 34 para 51. 
26 Delors Committee Report (n 8) 38 para 56. This coincided well with the completion of the single 
market, which also was to be achieved in stage two of the EMU. The strengthening of Member States 
economic coordination rules was even more significant at the completion of the single market as the 
conduct of individual domestic economic policies was no longer to be sufficient to manage the 
economic impact of an increasingly opening European market. For more on this see Smits (n 1) 64. 
27 References to EC Treaty provisions are references to the Consolidated Version of the Treaty 
establishing the European Community (EC Treaty) and of the Treaty on European Union (EU Treaty), 
incorporating the amendments made by the Treaty of Nice [2002] OJ C 325/01 
<http: //europa. eu. int/eur-lex/pri/en/oj/dat/2002/c 325/c 32520021224en00010184. pdf> (25 May 
2005). This is so as the Treaty establishing a Constitution for Europe [2004] OJ C 310/01 
<http: //www. eu. int/eur-lex/lex/JOHtml. do? uri=OJ: C: 2004: 3I0: SOM: EN: HTML> (15 February 2005) 
(the proposed EU Constitution) was thrown into a legal limbo' according to some commentators, 
following the rejection of the Treaty in referenda in France) and the Netherlands in 2005. This led to 
the suspension of the ratification process to allow for a `period of reflection. ' The suspension was to 
give Member States more time to consider the case for ratifying it after the refusal of France and the 
Netherlands to ratify it in May and June 2005, respectively. This suspension does not equate to the 
abandonment altogether of the Constitution and the text of the Treaty remains a legal document of 
value to refer to. It shall thus be referred to as the proposed EU Constitution, where relevant in this 
chapter. For more on this see 'Ratification of the Treaty establishing a Constitution for Europe' 
<http: //europa. eu. int/constitution/referendum en. htm> (15 September 2005). 
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Treaty provided for the tightening up of budgetary standards in Member States in 

order to avoid excessive deficit28 and Articles 99 (3) - (5) and 104 (3) - (14) EC 

Treaty provided for multilateral surveillance of Member States economic policies by 

EC institution. 29 The tightening of budgetary standards had always been the emphasis 

of economic coordination from the EEC Treaty to EC Treaty. 30 

In the case of WAMZ, emphasis on the strengthening of economic 

coordination under the WAMZ also included tightening up budgetary standards in 

Member States through multilateral surveillance. The Agreement of the West African 

Monetary Zone31 set out the framework for economic coordination and multilateral 

surveillance. However, unlike the processes in the EU where economic coordination 

under the EEC Treaty was progressively strengthened until the current position under 

the EC Treaty, in the WAMZ there were no marked differences with regard to the 

binding effect of economic coordination provisions. 

The four main provisions for economic coordination in the WAMZ Agreement 

are: Articles 13 on General Principles, Article 14 on Coordination of Policies, Article. 

15 on Multilateral Surveillance, and Article 16 on Prohibitions. These provisions 

constitute the institutional arrangement for effective fiscal management at the regional 

level. They contain very similar provisions to the EC Treaty framework on economic 

coordination and multilateral surveillance. The similarity in the institutional 

framework for economic coordination of these two projects is revealed in the 

assessment of the adequacy of these WAMZ economic coordination provisions. 

28 EC Treaty art 104. 
29 EC Treaty art 99 (3) - (5) and art 104 (3) - (14). 
3o Under the EEC Treaty art 104 EEC Treaty provided that each Member States was to `... to pursue the 
economic policy needed to ensure the equilibrium of its overall balance of payments and maintain 
confidence in its currency, while taking care to ensure a high level of employment and a stable level of 
prices' in conducting their economic policy. ' In the 1990 Convergence Decision which provided more 
definitive provisions as to how this Treaty provision can be accomplished also referred to achieving 
economic coordination through the tightening of budgetary standards through the `multilateral 
surveillance' of the economic policies of the Member States, which focused ensuring Member States 
adopted sound public finances and sound overall balances of payments (1990 Convergence Decision 
art 3 para 1). It also provided for the Community's review of Member States' budgetary policies. It 
referred to the avoidance of monetary financing of budgets and the reduction of excessive budget 
deficit as objectives, which were to be followed in the context of the Community's review of States' 
budgetary policies (1990 Convergence Decision art 3 para 2). In EC Treaty art 99 and 104, these 1990 
Convergence Decision provisions were given Treaty status. 
31 By virtue of WAMZ Agreement art 20(3), the WAMZ Agreement forms an integral part of the 
ECOWAS Treaty. 
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2.1.1. Provisions on 'Coordination of Policies' 

The provisions entitled `Coordination of Policies' in the Article 14 of the 

WAMZ Agreement contain very similar provisions to those of the EC Treaty. Article 

99 (1) EC Treaty which states that "Member States should regard their economic 

policies as a matter of common concern within the Council, "32 is exactly mirrored in 

Article 14.3 WAMZ Agreement, which states that, "Member States shall regard their 

economic policies especially fiscal policy as of common regional concern and shall 

coordinate them with the [Convergence Council]. " Also, like the case of the EU 

where the broad guidelines mentioned in Art 98 and elaborated in Art 99 (2)-(5), are 

established by the Council on recommendation of the Commission, 33 the broad 

general guidelines under WAMZ are formulated by the Convergence Council. 34 

32 EC Treaty art 99 (1), states, `Member States shall regard their economic policies as a matter of 
common concern and shall coordinate them within the Council, in accordance with the provisions of 
Article 98... ' The proposed EU Constitution art III - 179 (1) contains the exact provision. 
31 EC Treaty art 99 (2) and the proposed EU Constitution art III - 179(2) states, `The Council shall, 
acting by a qualified majority on a recommendation from the Commission, formulate a draft for the 
broad guidelines of the economic policies of the Member States and of the Community, and shall report 
its findings to the European Council. The European Council shall, acting on the basis of the report from 
the Council, discuss a conclusion on the broad guidelines of the economic policies of the Member 
States and of the Community. On the basis of this conclusion, the Council shall, acting by a qualified 
majority, adopt a recommendation setting out these broad guidelines. The Council shall inform the 
European Parliament of its recommendation. ' 
EC Treaty art 99 (3) and the proposed EU Constitution art III - 179(3) states, ̀ In order to ensure closer 
coordination of economic policies and sustained convergence of the economic performances of the 
Member States, the Council shall, on the basis of reports submitted by the Commission, monitor 
economic developments in each of the Member States and in the Community as well as the consistency 
of economic policies with the broad guidelines referred to in paragraph 2, and regularly carry out an 
overall assessment. For the purpose of this multilateral surveillance, Member States shall forward 
information to the Commission about important measures taken by them in the field of their economic 
policy and such other information as they deem necessary. ' EC Treaty art 99 (4) and the proposed EU 
Constitution art III - 179(4), `Where it is established, under the procedure referred to in paragraph 3, 
that the economic policies of a Member State are not consistent with the broad guidelines referred to in 
paragraph 2 or that they risk jeopardizing the proper functioning of economic and monetary union, the 
Council may, acting by a qualified majority on a recommendation from the Commission, make the 
necessary recommendations to the Member State concerned. The Council may, acting by a qualified 
majority on a proposal from the Commission, decide to make its recommendations public. The 
President of the Council and the Commission shall report to the European Parliament on the results of 
multilateral surveillance. The President of the Council may be invited to appear before the competent 
Committee of the European Parliament if the Council has made its recommendations public... ' EC 
Treaty art 99 (5) states that, `The Council, acting in accordance with the procedure referred to in art 
252, may adopt detailed rules for the multilateral surveillance procedure referred to in paragraphs 3 and 
4 of this Article. ' The proposed EU Constitution art III - 179(6) provides similarly and states, 
`European laws may lay down detailed rules for the multilateral surveillance procedure referred to in 
paragraphs 3 and 4. ' 
4 WAMZ Agreement art 14.4 which states that `Member States shall, for the formulation of their 
economic policies be guided by the broad guidelines provided by the [Convergence] Council. 
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Also, under Article 98 EC Treaty, the Member States were required to, 

"... conduct their economic policies with a view to contributing to the achievement of 

the objectives of the Community... 105 Similar provisions existed in the WAMZ 

Agreement and Article 14.1 stated that, "... Member States shall conduct their 

economic policies with a view to achieving the objectives of the WAMZ". 

Member States under the EC Treaty were also bound to conduct their 

economic policies `in the context of the broad guidelines referred to in Article 99 

(2)' 36 Again, this provision is mirrored in the WAMZ Agreement and Article 14.4 of 

the WAMZ Agreement states that `Member States shall, for the formulation of their 

economic policies be guided by the broad guidelines provided by the [Convergence] 

Council. ' Although no specific provision defines WAMZ `broad guidelines', Article 

15.1 of the WAMZ Agreement states that the `broad guidelines' are referred to in 

Article 13.1 of the WAMZ Agreement. However, Article 13.1 of the WAMZ 

Agreement does not refer to `broad guidelines' but `guiding principles. ' It states: 

The guiding principles of the WAMZ are stable prices, sound public 
finances and monetary conditions and a sustainable balance of payments 
for Member States of the Zone, to be achieved by: the adoption of a 
regional economic policy through close coordination of the economic 
policies of Member States, the development of the internal market of the 
region and the definition of common objectives; the conduct of the 
regional economic policy in accordance with the principle of an open 
market economy; the definition and conduct of a common monetary 
policy and exchange rate policy, with the primary objective of 
maintaining price stability. 

35 EC Treaty art 98. The objectives of the Community was defined in art 2, which stated that The 
Community shall have as its task, by establishing a common market and an economic and monetary 
union and by implementing the common policies or activities referred to in art 3 and 3a, to promote 
throughout the Community a harmonious and balanced development of economic activities, sustainable 
and non-inflationary growth respecting the environment, a high degree of convergence of economic 
performance, a high level of employment and of social protection, the raising of the standard of living 
and quality of life, and economic and social cohesion and solidarity among Member States. ' The 
objectives of the Community are now outlined in the proposed EU Constitution art 1-3. 
36 EC Treaty art 98 states that, `Member States shall conduct their economic policies with a view to 
contributing to the achievement of the objectives of the Community, as defined in Article 2, and in the 
context of the broad guidelines referred to in Article 99(2). The Member States and the Community 
shall act in accordance with the principle of an open market economy with free competition, favouring 
an efficient allocation of resources, and in compliance with the principles set out in Article 4. ' This 
same provision is reiterated in the proposed EU Constitution art 111-178. 
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Like the case in the EU where the economic guidelines adopted pursuant to 

Article 99 (2) were criticised for being very broad and with no specific directions for 

Member States, 37 the WAMZ `guiding principles' were also broad and with no 

specific directions for Member States. 

2.1.2. Provisions on Multilateral Surveillance 

With respect to multilateral surveillance provisions, there were verbatim 

transplantations of EC Treaty provisions to the WAMZ Agreement. Thus, Article 99 

(3) states, "In order to ensure closer coordination of economic policies and sustained 

convergence of the economic performances of the Member States, the Council shall, 

on the basis of reports submitted by the Commission, monitor economic 

developments in each of the Member States and in the Community as well as the 

consistency of economic policies with the broad guidelines referred to in paragraph 2, 

and regularly carry out an overall assessment. " The exact words were used in Article 

15.1 of the WAMZ agreement except that the institutions conducting surveillance 

were different. Article 15.1 states "To ensure close coordination of economic policies, 

and sustained convergence of economic performance of Member States, the Council 

shall... monitor the economic developments in each Member State and in the WAMZ. 

They shall also monitor the consistency of economic policies with the broad 

guidelines referred to in Article 13.1 and carry out regular assessment twice a year. " 

Article 15.2 uses the exact same words as Art 99 (3) of the EC Treaty, second 
indent. Art 99 (3), second indent stated, "For the purpose of this multilateral 

surveillance, Member States shall forward information to the Commission about 
important measures taken by them in the field of their economic policy and such other 
information as they deem necessary. " Similarly, Article 15.2 of the WAMZ 

Agreement states, "For the purpose of the multilateral surveillance... Member States 

37 An example was the first Council Recommendation drafted to this effect, which was Council 
Recommendation 94/480/EC of 11 July 1994 Broad Economic Guidelines of the Economic Policies of 
the Member States and of the Community [1994] OJ L 200/38. In Smits (n 1) 70, the EU `broad 
general guidelines, ' which are enshrined in Council Recommendations are criticised as not having 
binding force but merely providing guidance to Member States in the conduct of their economic 
policies. 
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shall forward information on measures taken by them especially fiscal policies and 

other information as requested... " 

Also, Article 99 (4) EC Treaty was completely transplanted into Article 15.3 

WAMZ Agreement. Article 99 (4) states, "Where it is established, under the 

procedure referred to in paragraph 3, that the economic policies of a Member State are 

not consistent with the broad guidelines referred to in paragraph 2 or that they risk 

jeopardizing the proper functioning of economic and monetary union, the Council 

may, acting by a qualified majority on a recommendation from the Commission, make 

the necessary recommendations to the Member State concerned. The Council may, 

acting by a qualified majority on a proposal from the Commission, decide to make its 

recommendations public.... " Similarly, Article 15.3 WAMZ Agreement states that, 

"Where it is established, that the economic policy of a Member States are not 

consistent with the prescribed broad guideline, or that they risk jeopardising the 

harmonious and proper functioning of the Monetary Zone or the attainment of its 

objective, the Council may take necessary recommendations to the Member State 

concerned. The Council may decide to make its recommendations public. " 

Despite the similarities of these provisions, while the EC Council plays an 

active role in enforcing the violation of these provisions38 the position is different in 

the case of WAMZ. Notwithstanding the continued breach and failure to fulfil 

economic coordination provisions, no records of the Council's issuance of 

recommendation to Member States exist in WAMZ. There have been no records 

either, showing the Council's decision to make such recommendations public. 

2.1.3. Budgetary Rules 

38 Example of this is Council Recommendation of 21 January 2003 with a view to giving early warning 
to France in order to prevent the occurrence of an excessive deficit OJ L034/18. For a list of Councils 
recommendation to this effect see <httn: //eurooa. eu. inUeur-lex/en/lif/re en register 103030 html> (12 
Dec 2005). 
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Provisions for strengthening budgetary constraints in Member States were 

given Treaty status in the EC Treaty, 39 in stage two of the EMU process, as mentioned 

in section 2.1 above, Article 104 EC Treaty, provides for certain prohibitions and lays 

down rules preventing excessive deficit in Member States. These provisions had the 

aim of averting the inflationary consequences to the monetary union of Member 

States' excessive spending. The rules which were to be preserved through the conduct 

of multilateral surveillance included: the prohibition of monetary financing of 

Governments, 40 the prohibition of Member States to privileged access to financial 

institutions, 41 the prohibition of bail-outs to Member States governments42 and the 

compliance with obligation to avoid excessive deficit in Member States. 3 Similar 

provisions exist in WAMZ. Thus Articles 16.1 to 16.3 prohibits the monetary 

financing of Member State governments and Art 16.4 prohibits Member States 

privileged access to financial institutions. 

However, as seen in the Nigerian case study in chapter four, monetary 

financing of government deficits still exists at the national level as the central bank 

statute (which are national branches of the West African Central Bank) permits the- 

national central bank to purchase government securities in the primary market44 and 

makes provision for the Central Bank of Nigeria to grant temporary advances to the 

Federal Government with respect to temporary deficiency of budget revenue. 45 Other 

statutory provisions permit banks and financial institutions to lend to the 

government 46 

The above analysis thus reveals that the WAMZ is strictly guided by the EC 

Treaty framework on economic coordination within an economic and monetary union 

plan. However, the similarities in framework do not indicate that the same outcome 

will be reached, as is further elaborated below. 

39 EC Treaty art 104, the proposed EU Constitution art 111-184 as cited in Smits (n 1) 46,71. This was 
suggested in the Delor's Report schedule for achieving the EMU. See Delors Committee Report (n 8) 
38 para 56. 
40 EC Treaty art 103; the proposed EU Constitution art III-183. 
41 EC Treaty art 102; the proposed EU Constitution art 111-182. 
42 EC Treaty art 103; the proposed EU Constitution art 111-183. 
43 EC Treaty art 104; the proposed EU Constitution art III-184. 
44 Central Bank of Nigeria (Amendment) Act (No 411999) ss 27(1). Also see ch 4s1.2.2.3.2. 
45 Ibid s 33(1)(2). 
46 Debt Management Office (Establishment) Act No 18 2003 s 24. 
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2.1.4. Specific Budgetary Standards for Economic Coordination: The EMU and 

WAMZ Comparison 

2.1.4.1. The EU Stability and Growth Pact of the EU 

Despite the EC Treaty economic coordination framework, further 

strengthening of the economic coordination provisions was considered necessary in 

the early 1990s as there were increases in government debt and spending even after 

the EC Treaty provisions. 47 This led to the Stability and Growth Pact (SGP), which 

sought to establish more stringent fiscal policy rules. 48 It was a step further in the 

implementation of the multilateral surveillance and excessive deficit provision of the 

EC Treaty, and it was adopted pursuant to Articles 99 (5) and 104 (14) of the EC 

Treaty. 49 

The SGP set out the framework for the prevention and prohibition of excessive 

deficit as Member States conducted their public finances. The Pact comprised of two 

parts and these included: strengthening surveillance and co-ordination of budgetary 

positions and speeding up and narrowing down the excessive deficit procedure. The 

detailed application and procedure for these provisions were laid down in two 

provisions. The first was the Council Regulation on the Strengthening of the 

Surveillance of Budgetary Positions and the Surveillance and Coordination of 

Economic Policies. 50 This provision set out multilateral surveillance procedures for 

47 Smits (n 1) 84. 
as Resolution of the European Council on the Stability and Growth Pact [1997] OJC 236/01) 17 June 
1997. 
49 EC Treaty arts 99 (5) and 104 (14), now the proposed EU Constitution art III - 179(6). 
so The application of these provisions was provided for in Council Regulation (EC) 1466/97 of 7 July 
1997 on the Strengthening of the Surveillance of Budgetary Positions and the Surveillance and 
Coordination of Economic Policies [1997] OJ L 209/1 (Council Regulation on the Strengthening of the 
Surveillance of Budgetary Positions). This process required the submission of a stability and 
convergence program by Member States under Council Regulation on the Strengthening of the 
Surveillance of Budgetary Positions art 3(1) and art 7(1). The stability program was to provide 
information on Member State medium-term objective for the budgetary position of close to balance or 
in surplus and the adjustment path towards this objective for the general government surplus/deficit and 
the expected path of the general government debt ratio (Council Regulation on the Strengthening of the 
Surveillance of Budgetary Positions art 3(2) (a)). For more on the stability program see Council 
Regulation on the Strengthening of the Surveillance of Budgetary Positions art 3-6. The convergence 
program shall provide information on Member State medium-term objective for the budgetary position 
of close to balance or in surplus and the adjustment path towards this objective for the general 
government surplus/deficit; the expected path for the general government debt ratio; the medium-term 
monetary policy objectives, the relationship of those objectives to price and exchange rate stability 
(Council Regulation on the Strengthening of the Surveillance of Budgetary Positions art 7(2) (a)). This 
provision was however revised by Council Regulation (EC) No 1055/2005 of 27 June 2005 amending 
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monitoring excessive deficit in Member States. The second was the Council 

Regulation on Speeding Up and Clarifying the Implementation of the Excessive 

Deficit Procedure-51 As considered in section 1.2, these provisions were amended in 

2005 

These provisions also laid down specific budgetary standards required of 

Member States, as well as comprehensive step-by-step rules, which states must 

comply with when they violated excessive deficit provisions. The specific budgetary 

standards required of Member States were based upon the convergence criteria 

assessed in section 2.1.4.2. 

2.1.4.2. The WAMZ Comparison 

In the case of WAMZ, there were no specific standards on economic 

coordination outlined in the WAMZ Agreement. The WAMZ convergence criteria, 

which constituted more specific provisions on economic coordination standards, were 

laid out in the Accra Declaration on the Creation of a Second Monetary Zone. This 

Declaration, which was prepared by the Technical Committee, 52 was the document 

Regulation (EC) No 1466/97 on the Strengthening of the Surveillance of Budgetary Positions and the 
Surveillance and Coordination of Economic Policies, <http: //europa. eu. int/eur- 
lex/lex/LexUriServ/site/en/oi/2005/1 174/1 17420050707en00010004. pdf> (12 December 2005). 
According to Paragraph 2 of the Preamble of this revised provision, the purpose of this revision is to 
improve the implementation the Stability and Growth Pact'. 
sl The application of these provisions was provided for in Council Regulation (EC) No 1467/97 of July 
1997 on Speeding Up and Clarifying the Implementation of the Excessive Deficit Procedure [1997] OJ 
L 209/6 (Council Regulation on Speeding Up and Clarifying the Implementation of the Excessive 
Deficit Procedure). See Speeding Up Excessive Deficit Procedure Regulation art 2-6. The 
strengthening of multilateral surveillance included the advance reporting by Member States to the 
Commission of their planned and actual government deficit twice a year. It outlines time limits for the 
Ecofin Council to respond to, adopt a recommendation, and assess Member State compliance with 
recommendation after regular submission of data by Member States. It also stipulates that the time 
limit between Member States reporting date and the decision to impose sanctions should not exceed 10 
months. This provision was also however revised by Council Regulation (EC) No 1056/2005 of 27 
June 2005 amending Regulation (EC) No 1467/97 on speeding up and clarifying the implementation of 
the excessive deficit procedure <http: //europa. eu. int/eur- 
lex/lex/LexUriServ/site/en/oi/2005/1 174/1 17420050707en00050009. pdf> (12 December 2005). 
Again, according to Paragraph 2 of the Preamble of this revised provision, the purpose of this revision 
is to improve the implementation of the Stability and Growth Pact' with the aim of enhancing national 
ownership of the fiscal framework. 
52 The Committee, which met on December 20 and 21,1999 to propose a second monetary zone in 
West Africa under the fast track arrangement and prepared the framework and agenda for the monetary 
union was known as the Technical Committee. It comprised of representatives from the Bank of 
Ghana, Central Bank of Nigeria and national and international agencies. They were commissioned after 
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that laid down the agenda and framework for the establishment of the West African 

Monetary Zone. It was also one of the documents which inspired the WAMZ 

Agreement. 53 The Declaration was signed by the Heads of State and Governments of 

Gambia, Ghana, Guinea, Liberia, Nigeria and Sierra Leone. It featured, initially, in 

the Technical Committee's main report for the establishment of a second monetary 

union in April 2000.54 After being approved by the Authority of the Heads of State, it 

constituted the main part of the Accra Declaration of December 2000. The specific 

budgetary standards set out in the convergence criteria state that Member States 

should have a budget deficit/GDP ratio of 5% by 2000 and 4% by 2002.55 

The specific rules in WAMZ convergence criteria were established long 

before the broad general economic guidelines (which were the basis of multilateral 

surveillance in the WAMZ Agreement) but they were not incorporated into the 

WAMZ Agreement. The WAMZ shift from more specific provisions of the 

convergence criteria to broad general guidelines in the WAMZ Agreement questions 

the intentions of the Treaty drafters. 

In the case of EMU, the convergence criteria were enshrined in the EC Treaty 

and were rules to be applied in the final phase of the monetary union agenda, without 

which membership to the EMU could not happen. Unlike WAMZ, it was a step 

further to the fulfilment of monetary and economic convergence and it laid down 

definite quantitative budgetary and monetary standards, which constituted conditions 

the Decision of the Authority of the Heads of State of ECOWAS to establish a fast track approach to 
monetary integration on 9 and 10 December 2000 to put together a framework for a second monetary 
zone in West Africa. 
53 The preamble of the WAMZ Agreement. The Accra Declaration was signed by the six participating 
states of WAMZ in Accra, Ghana, in December 2000. This Declaration contained the following 
headings: their commitment to accelerating regional Integration in West Africa; the establishment of a 
Second Monetary Zone; the Modalities of Implementation and Institutional Arrangements. 
54 Technical Committee Main report (n 17) xiii-xv. 
55 The Convergence Criteria was divided into 2 categories including primary and secondary criteria. 
The Primary Criteria comprised of the following: Single digit inflation rate by 2000 and 5% by 2003; 
Central Bank Credits to government not in excess of 10% of previous year's tax revenue by 2000 and 
5% by 2003; Reserve / import cover of 3 months by 2000 and 6 months by 2003; Budget deficit/GDP 
ratio of 5% by 2000 and 4% by 2002. The Secondary Criteria consist of: Prohibition of new domestic 
arrears and liquidation of existing ones; Wage bill/total tax revenue to be equal to or less than 
35%Public investment/tax revenue to be equal to or more than 20%; Real exchange rate stability to be 
achieved by member countries in addition to the maintenance of positive real interest rates* These are 
outlined in the Technical Committee Main report (n 17) xii. 
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for Membership to the EMU. 56 These standards were the most specific on economic 

coordination since the EEC Treaty. Thus in EMU, economic coordination was 

progressive from general provisions and broad guidelines to specific economic 

requirements. The economic convergence rules, which were laid down in the EC 

Treaty57 like the WAMZ economic convergence rules, set out specific budgetary 

standards to be attained by Member States. These rules required that Member States 

achieve Government deficit of less than 3% of GDP and a stock of Government debt 

of less than 60% of GDP was maintained. 58 

The application of more stringent budgetary rules, as opposed to the 

application of broad general guidelines, would have been more appropriate at the final 

stage of the WAMZ monetary union process. However, this has not been the case in 

WAMZ. Thus, it would appear that unlike the EU, where progressive strengthening 

56 Specific provisions on the operation of these conditions were outlined in Protocols annexed to the 
Treaty, which also had Treaty status. The Legal Convergence Criterion was the only criterion that was 
exclusively provided for in the Treaty provisions. 
57 The EMU Convergence Criteria consisted of one legal criterion of convergence and four criteria of 
economic convergence. The legal criterion was the legislative compatibility of National Central Bank 
Statute with the ESCB Statute and operational framework. This meant the compatibility of Member 
State legislation with the EC Treaty, particularly the legal provisions for the operation of the European 
System of Central Banks. The economic criteria included: the achievement of relative price stability, 
compared to the three best performing States in the Community, the achievement of a government 
budgetary position without a deficit that is excessive such that States maintain a current Government 
deficit of less than 3% of GDP; Member States' maintenance of a stock of Government debt of less 
than 60% of GDP; observance of the `normal fluctuation margins' in the ERM. For a detailed 
breakdown of the convergence criteria see EC Treaty Excessive Deficit Protocol annexed to the EC 
Treaty (and annexed to the EU Constitution). <http: //europa. eu. int/eur- 
lex/en/treaties/dat/EU treatv. html#0085000007> (8 August 2004). (Now annexed to the Treaty 
establishing a Constitution for Europe). EC Treaty art 121(1) states, 'The Commission and the EMI 
shall report to the Council on the progress made in the fulfilment by the Member States of their 
obligations regarding the achievement of economic and monetary union. These reports shall include an 
examination of the compatibility between each Member State's national legislation, including the 
statutes of its national central bank, and Articles 108 and 109 of this Treaty and the Statute of the 
ESCB. The reports shall also examine the achievement of a high degree of sustainable convergence by 
reference to the fulfilment by each Member State of the following criteria: the achievement of a high 
degree of price stability, this will be apparent from a rate of inflation which is close to that of, at most, 
the three best performing Member States in terms of price stability; the sustainability of the 
government financial position; this will be apparent from having achieved a government budgetary 
position without a deficit that is excessive as determined in accordance with Article 104 (6); the 
observance of the normal fluctuation margins provided for by the Exchange Rate Mechanism of the 
European Monetary System, for at least two years, without devaluing against the currency of any other 
Member State; the durability of convergence achieved by the Member State and of its participation in 
the Exchange Rate Mechanism of the European Monetary System being reflected in the long-term 
interest rate levels. The four criteria mentioned in this paragraph and the relevant periods over which 
they are to be respected are developed further in a Protocol annexed to this Treaty... ' These provisions 
are outlined in the proposed EU Constitution art III-198 (1). 
58 See EC Treaty Excessive Deficit Protocol annexed to the EC Treaty (and annexed to the EU 
Constitution). 
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went from general provisions to more specific provisions, the reverse is the 

arrangement in WAMZ. It is not likely that the drafters of the Treaty intended this to 

be the case nor was it likely that they intended to omit the convergence criteria from 

the WAMZ Agreement, which is most authoritative instrument of the monetary 

union. 59 In fact, what is likely, from the drafting of the WAMZ Agreement and the 

verbatim transplantation of the provisions of EC Treaty provision to it is that an 

oversight occurred. The reason for this is that despite the fact that the convergence 

criteria were given no definitive Treaty status, 6° their application has been vital in 

assessing the level of preparedness of Member States for the monetary union. Hence it 

has been used by the WAMI to provide periodic convergence reports on Member 

States preparedness for the monetary union. 61 In the case of the EMU, on the other 

hand, the convergence criteria were outlined in the most authoritative provision of the 

EU, the EC Treaty. 62 

. 
Despite the low level of compliance with the convergence criteria in WAMZ, 

there have been no provisions or measures strengthening economic coordination in 

WAMZ. The provisions still remain the same except for the changes made to the 

original date for achieving the monetary union. 63 The reason for this goes back to the 

failure of Member States to implement economic provisions and the absence of 

effective mechanisms both domestically and regionally to ensure compliance. 

59 The Agreement of the West African Monetary Zone is the most authoritative document on the 
Second Monetary Zone as it forms an integral part of the ECOWAS Treaty as stated in WAMZ 
agreement art 20(3). 
bo Through inference, however, this can be argued as seen in the next section. 
61 This was contrary to the EMU position where the convergence criteria were outlined in the most 
authoritative provision of the EU, the EC Treaty art 121. 
62 EC Treaty art 121. 
63 The WAMZ monetary union was initially schedules for 2003. As WAMI found that Member States 
were not prepared for the monetary union as a result of their poor performance in meeting the 
convergence criteria the date was postponed. A new date for the achievement of the monetary union 
was agreed by the Authorities of the Head of States of Member State in 2002 where States decided to 
postpone the monetary union from January 2003 to 1 July 2005. See WAMI `Countdown To The 
Monetary Union 2000-2005' http: //www. wami-imao. ore/enalish/doc/countdown. htm (2 April 2005). 
The lack of progress in the fulfilment of these standards by Member States led to the further 
postponement of the monetary union from 2003 to 2005 and recently to 2009. The latest postponement 
was agreed at a WAMZ Head of States meeting in May 2005 where it was decided that a more feasible 
time line for the achievement of the monetary union was 1 December 2009. For more on this see 
WAMZ Declaration of 6 May 2005 on the Commencement of the West African Monetary Zone 
Monetary Union by December 2009 (Banjul Declaration) (WAMI 2005) <http: //www. wami- 
imao. orU/ennlish/doc/Banjul%2ODeclaration. pdf> (15 October 2005). 
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The compliance with any set of rules- depends on a number of factors. First, 

the attitude of Member States to the monetary union and secondly whether or not they 

have, domestically, the institutional and legal infrastructure to comply with these 

rules. As seen in chapter three, both the attitude of West African States to regional 

integration as well as the legal and institutional infrastructure to enforce compliance 

do not support the economic and monetary union plan. In the context of the EU, Smits 

stated that `... establishing EMU is something which cannot be done by the 

Community alone, but with the help of its Member States. '64 Hence, despite the fact 

that the WAMZ framework mirrors the EC Treaty framework on economic 

coordination, the achievement of economic coordination in a monetary union or an 

economic and monetary union for that matter is not dependent on having a well- 

designed regional framework for its accomplishment. Without the necessary 

institutional requirements in Member States, this cannot be achieved. In order words, 

for the regional framework to be effective, there is a need for complementary 

domestic legal institutions before the monetary union can be realised. 

2.1.5. Legal Status of Convergence Criteria of WAMZ: The EMU Comparison 

Although the WAMZ economic convergence criteria were synonymous to 

those of EMU in that they were both sets of economic rules designed to ensure the 

monetary and economic co-ordination for an economic and monetary union plan, they 

had different status and legal effect in Member States. As considered above, the EMU 

convergence criteria were outlined in the EC Maastricht Treaty, which was a treaty 

strengthening the economic coordination rules of the EU. This was however not the 

case with the WAMZ Convergence Criteria whose precise binding status was not 

specifically defined in any treaty. The principle differences between the two sets of 

rules include: 

64 Smits (n 1) 66 - 67, where Smits comments on EC Treaty art 3 A, which states that, "... the activities 
of the Member States and the Community shall include... the adoption of an economic policy which is 
based, on the close coordination of Member States' economic policies ... " 

He states that the 
involvement of both the Member States and the Community is required in the adoption of one 
economic policy which is based on the close coordination of Member States economic policies. 
Without the involvement of Member States and their taking relevant action in ensuring their economic 
policies are in line with the EMU aims the monetary union cannot be achieved. 
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1. The binding effect of these rules 

2. The clarity of the institutional framework for their operation 

3. The adequacy of the institutional framework for their enforcement 

4. The role of institutions in multilateral surveillance 

2.1.5.1. The Binding Effect of these Rules 

The binding effect of the convergence criteria of both the WAMZ and EMU 

depends on the status accorded to them in domestic law of Member States. In the case 

of EMU, EC Treaty provisions have direct applicability in Member States. This meant 

that Article 109 K of the EC Treaty, which clearly stated that membership to the EMU 

was conditional on the fulfilment of the convergence criteria, 65 had direct applicability 

in Member States. Therefore, Member States who had opted for the EMU where 

bound to comply with these criteria before membership was granted. 

The EC Treaty also outlined strict provisions governing the conduct of 

institutions as they carried out the goals of the Community. 66 Hence, the Conunission, 

EMI and Council, (whose role was to determine which States had fulfilled the 

criteria) 67 had to act within the limits of the powers conferred to them in the Treaty. 68 

65 See EC Treaty art 122 (1) states, `... If the Council has confirmed which Member States fulfil the 
necessary conditions for the adoption of a single currency, in accordance with Article 121 (4), those 
Member States which do not fulfil the conditions shall have a derogation as defined in paragraph 3 of 
this Article. Such Member States shall in this Treaty be referred to as "Member States with a 
derogation". (This provision is now taken over by the proposed EU Constitution art 111-199) EC Treaty 

art 122 (3) states, `A derogation referred to in paragraph 1 shall entail ... 
The exclusion of such a 

Member State and its national central bank from rights and obligations within the ESCB is laid down in 
Chapter IX of the Statute of the ESCB. ' (This provision is now taken over by the proposed EU 
Constitution art 111-199). 
66 EC Treaty art 7 states that, `The tasks entrusted to the Community shall be carried out by the 
following institutions: a European Parliament; a Council, a Commission, a Court of Justice.. . Each 
institution shall act within the limits of the powers conferred upon it by this Treaty. ' (A similar 
provision exists under the proposed EU Constitution art 1-19 (1)-)(2)). 
67 EC Treaty art 121 (1) (the proposed EU Constitution art 111-198(1)) states, ̀ The Commission and the 
EMI shall report to the Council on the progress made in the fulfilment by the Member States of their 
obligations regarding the achievement of economic and monetary union.... ' EC Treaty art 121 (2) (the 

proposed EU Constitution art 111-198(2)), states, ̀ On the basis of these reports, the Council, acting by a 
qualified majority on a recommendation from the Commission, shall assess: for each Member State, 
whether it fulfils the necessary conditions for the adoption of a single currency... ' EC Treaty art 121 
(4) `... [Prior to the commencement of the EMU] the Council, meeting in the composition of Heads of 
State or of Government, after a repetition of the procedure provided for in paragraphs 1 and 2, with the 
exception of the second indent of paragraph 2, taking into account the reports referred to in paragraph 1 
and the opinion of the European Parliament, shall, acting by a qualified majority and on the basis of the 
recommendations of the Council referred to in paragraph 2, confirm which Member States fulfil the 
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Their failure to do so was subject to judicial review by the ECJ. 69 They had to ensure 

that they complied with the procedures set out in the Treaty for determining the 

Member States which qualified for EMU and those who did not. 

The case is somewhat different in WAMZ. The status of the convergence 

criteria was not defined in the WAMZ agreement. Despite this, it can be argued that 

the convergence criteria have ECOWAS Treaty status for the following reasons: 

a) The Accra Declaration, where the criteria were outlined, formed the basis of the 

WAMZ Agreement and, as such should be deemed as being incorporated in it. 

This is so as the preamble of the WAMZ Agreement states that the WAMZ 

Agreement came about by the desire to create such an agreement after the signing 

of the "Accra Declaration. s70 Should this be the chosen interpretation, the Accra 

Declaration, which incorporates the Convergence Criteria, would have Treaty 

force as the WAMZ Agreement had Treaty status. 71 

b) The provisions in the WAMZ Agreement stating that the standards to be used for 

assessing economic convergence in Member States were those established by the 

Convergence Council72 (when it was the same Convergence Council who 

necessary conditions for the adoption of a single currency... ' (This provision is provided for in the 
proposed EU Constitution art 111-198(2)). 
68 EC Treaty art 7 states that, `The tasks entrusted to the Community shall be carried out by the 
following institutions: a European Parliament; a Council, a Commission, a Court of Justice.. 

. 
Each 

institution shall act within the limits of the powers conferred upon it by this Treaty. ' (This provision is 
provided for in the proposed EU Constitution art 1-19 (1)). 
9 EC Treaty art 230 (the proposed EU Constitution art 1-29(3) (a)) states, `The Court of Justice shall 

review the legality of acts adopted jointly by the European Parliament and the Council, of acts of the 
Council, of the Commission and of the ECB, other than recommendations and opinions, and of acts of 
the European Parliament intended to produce legal effects vis-ä-vis third parties. It shall for this 
purpose have jurisdiction in actions brought by a Member State, the European Parliament, the Council 
or the Commission on grounds of lack of competence, infringement of an essential procedural 
requirement, infringement of this Treaty or of any rule of law relating to its application, or misuse of 
powers; ' Also, EC Treaty art 234 (b) (the proposed EU Constitution art 1-29 (3)(b)) states that, `The 
Court of Justice shall have jurisdiction to give preliminary rulings concerning... the validity and 
interpretation of acts of the institutions of the Community and of the ECB [EMI prior to the EMU]. ' 
70 WAMZ Agreement preamble states that the WAMZ Agreement was reached by the High contracting 
parties' desire, `.... to lay down the Statutes of the West African Monetary Zone as provided for in the 
"Accra Declaration" dated 20`h April 2000, establishing the West African Monetary Zone ... within the 
framework of the ECOWAS single monetary zone objectives, have hereby agreed as follows... ' 
71 WAMZ Agreement art 20.3. 
72 WAMZ Agreement art 13.2, states that `The Council, acting on the advice of the Technical 
Committee, or the President of the WACB shall by a two third majority formulate broad guidelines for 
the economic policies of Member States and the WAMZ. ' WAMZ Statute art 14.4 states, `Member 
States shall, for the formulation of their economic policies be guided by the broad guideline provided 
by Council. ' Also see WAMZ Agreement art. 15.1. 
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formulated the Convergence Criteria)73 makes one infer that the standards referred 

to in the WAMZ Agreement for multilateral surveillance is the Convergence 

Criteria. Hence, giving the Convergence Criteria WAMZ Agreement status. 

However, this argument would be overstretching the WAMZ provisions as Article 

15.3 of the WAMZ Agreement clearly states that the `broad guidelines' outlined 

in Article 13.1 WAMZ Agreement were the basis of multilateral surveillance. 

c) The WAMZ Agreement endorses WAMI, which is the forerunner of the West 

African Central Bank (WACB), as an institution of WAMZ. 74 It also endorses the 
75 functions of WAMI as defined in the WAMI Statute. Article 15.1 of the WAMZ 

Agreement states that WAMI works closely with the Convergence Council in the 

conduct of multilateral surveillance. WAMI's interpretation of its function of 

multilateral surveillance is that it monitors compliance with the convergence 

criteria and not with the `broad guidelines' stipulated in the WAMZ Agreement. 76 

It can be argued that the WAMZ Agreement endorses the convergence criteria as 

the basis for multilateral surveillance. 77 Finally as the WAMI Statute constitutes 

an integral part of the WAMZ Agreement, 78 its reference to the convergence 

criteria as a basis for multilateral surveillance accords the convergence criteria 

treaty status. This is so as the WAMZ Agreement itself is annexed to and forms an 

integral part of the ECOWAS Treaty. 

73 The Accra Declaration preamble states, 'We the Head of States and Governments ... upon 
recommendation of the Convergence Council... hereby declare as follows 

... the establishment of a 
second Monetary Zone... ' It thereafter lists the convergence criteria as the undertaken that Member 
States have taken on in recognition of the difficulty to achieve macroeconomic convergence, indicating 
the involvement of the Convergence Council in creation of these criteria. Declaration 7 of the Accra 
Declaration on the Modalities of the Implementing the Second Monetary Zone states that, 'Member 
States adopt the recommendations of the Convergence Council, including the attached Action Plan 
which outlines the programme of activities to be undertaken in four stages... to be followed by the 
commencement of the Second Monetary Zone... ' As these provisions state that the Action plan is a 
recommendation of the Convergence Council and as the Action places the achievement of the entire 
primary convergence criteria in a schedule format, it goes without saying that they were criteria 
formulated by the Convergence Council. 
74 WAMZ Agreement art 6.1(iv). 
73 WAMZ Agreement art 11.3 states, 'The status, objectives and functions of WAMI shall be as 
defined in the statutes relating thereto. ' 
76 WAMI Statute art 4.1(ii) states, `The WAMI in collaboration with the Technical Committee shall 
have the responsibility of managing the stages of implementation of the WAMZ up to the 
commencement of the WACB namely... monitor and assess compliance with the convergence criteria. ' 
As the WAMI Statute clearly states that part of the function of the WAMI is managing the stages of 
implementation of the WAMZ up to the commencement of the WACB, which includes monitoring and 
assessing compliance with the convergence criteria. 
77 WAMI Agreement art 4.1(ii). 
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d) The use of the convergence criteria as a reference point in WAMI's convergence 

reports, which assess Member States preparedness for the monetary union, 

suggests that the convergence criteria consists of a body of rules with strong 

binding force. It is no wonder that in WAMI's report on `Proposals for the 

Framework of Monetary Policy of the West African Central Bank'79 WAMI refers 

to the compliance of Member States with the convergence criteria as the 

`fulfilment by Member States of their obligations' regarding the achievement of 

price stability and achievement of a high degree of sustainable convergence in 

their preparation for monetary union. 80 The use of the phrase `fulfilment by 

Member States of their obligations' in the context of the convergence criteria 

indicates that they are intended to constitute more stringent and specific rules, and 

this would have required granting them a clearer and stronger Treaty status. 

e) In assessing the provisions on multilateral surveillance in the Accra Declaration 

and WAMI Statute, the convergence criteria seem to be the basis for multilateral 

surveillance, although Article 15.1 on Multilateral Surveillance in the WAMZ 

Agreement makes no mention of this. 81 The reasoning for this inference is that the 

provisions immediately following the convergence criteria provision in the Accra 

Declaration82 provides for the establishment of an effective mechanism to assist in 

the conduct of multilateral surveillance. 83 Also, as stated above, the WAMI 

Statues provisions that WAMI's function included the monitoring of compliance 

78 WAMI Agreement art 24.3 states that the, `Statutes shall be annexed to and shall form an integral 
part of the WAMZ Agreement. ' 
79 West African Monetary Institute `Proposals for the Framework of Monetary Policy of the West 
African Central Bank (WACB)' (2001) 8 in Study Reports by the West African Monetary Institute 
(2001) 1 West African Monetary Institute 132-204. 
80 Ibid. This reports states that `Principle of common monetary policy should among other things 
include issues relating to ensuring compliance with the fulfilment by Member States of their 
obligations regarding the achievement of price stability and achievement of high degree of sustainable 
convergence by reference to the fulfilment by Member States of the following criteria... ' 
81 WAMZ Agreement art 9,13.1,14,15. The immediate requirement to establish an effective 
macroeconomic database, to assist in measuring compliance with the Convergence Criteria and the 
mention of multilateral surveillance within this context in Declaration 7 which states that, `Member 
States adopt the recommendations of the Convergence Council [Convergence Criteria] including the 
action plan which outlines the program of activities ... ', indicate strongly that the convergence criteria 
is the basis upon which multilateral surveillance is to be conducted in the WAMZ. 
82 Declaration 3 and 4 of the Accra Declaration Accra on the establishment of the WAMZ. 
83 Declaration 5 of the Accra Declaration Accra on the establishment of the WAMZ states ̀Member 
States undertake to establish an effective macroeconomic database within each country and at the sub- 
regional level as essential support for the multilateral surveillance mechanism. ' 
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with the convergence criteria84 and the WAMZ Agreements provisions including 

the WAMI as part of the institution engaging in multilateral surveillance endorses 

the convergence criteria as a the basis for multilateral surveillance. 85 

Despite these arguments for giving the convergence criteria Treaty status, the 

convergence criteria were not mentioned in the WAMZ Agreement. References to the 

coordination or convergence of economic policies in this Agreement referred only to 

`broad guidelines. 86 Bearing in mind that the convergence criteria were outlined in 

April 2000 in the Accra Declaration and that the WAMZ Agreement was signed in 

December 2001, there was ample time to incorporate the convergence criteria in the 

drafting of the WAMZ Agreement and accord them Treaty status. However this was 

not done. Hence, the clear omission of the convergence criteria in the WAMZ 

Agreement casts doubt on any summations that it be deemed a part of the WAMZ 

Agreement and through that is accorded Treaty status. 

As considered in section 2.1.4.2 the shift from more definitive non-binding 

economic coordination standards87 to very general - but- supposedly binding 

provisions88 does not make sense if the aim of WAMZ is progressive economic 

coordination leading to a monetary union. The conflicting provisions on the 

convergence criteria as the basis for multilateral surveillance in all the WAMZ 

provisions, as well as the verbatim transplantation of parts of the EC Treaty 

provisions in the WAMZ Agreement, suggest that the omission of the convergence 

84 WAMI Agreement art 4.1(ii) states, `The WAMI in collaboration with the Technical Committee 
shall have the responsibility of managing the stages of implementation of the WAMZ up to the 
commencement of the WACB namely... monitor and assess compliance with the convergence criteria. ' 
As the WAMI Statute clearly states that part of the function of the WAMI is managing the stages of 
implementation of the WAMZ up to the commencement of the WACB which includes monitoring and 
assessing compliance with the convergence criteria 
85 WAMZ Agreement art 15.1 on Multilateral Surveillance states, `To ensure close coordination of 
economic policies, and sustained convergence of economic performance of Member States, the Council 
shall, working in close cooperation with the Director General of WAMI 

... monitor economic 
development in each Member State and in the WAMZ. They shall also monitor the consistency of 
economic policies with the broad guidelines ... ' 86 WAMZ Agreement art 13.2 (Council formulating Broad guidelines for the economic policies of 
Member States); WAMZ Agreement art 14.4 (Member States would be guided by the broad guidelines 
provided by the Council for the formulation of their economic policies); WAMZ Agreement art 15.1 
(Multilateral Surveillance would be based on the consistency of Member States economic policies with 
the broad guidelines formulated by the Council') WAMZ Agreement art 15.3 (Where Member State 
policies are not in consistent with broad general guidelines the Council may make recommendations to 
the Member State concerned). 
87 This is the description of the convergence criteria in the Accra Declaration. 
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criteria by the drafters of the Treaty was an oversight. Had they carefully followed the 

approach adopted in EMU, which was the achievement of economic coordination 

leading to economic union in stages, they would not have stopped at `broad 

guidelines' in the WAMZ Agreement but would have incorporated the convergence 

criteria in it. 89 

2.1.5.2. The Clarity of the Institutional Framework for their Application 

No provision stated that* membership to the WAMZ would be dependent on 

Member States compliance with the convergence criteria, as was the case in EMU. 

All that was stated in the Accra Declaration was that Member States were to 

`undertake to attain the following quantitative primary convergence criteria... '90 in 

recognition of the difficulty in achieving macroeconomic convergence in a monetary 

union among Member States. The absence of placing conditionality on the fulfilment 

of these criteria prior to Membership, as in the case of EMU, weakens compliance 

with these criteria and grants Member States the opportunity to disregard these criteria 

in the conduct of their economic and fiscal affairs. 91 This has thus resulted in Member 

States doggedness to forge ahead with the monetary union plans despite not achieving 

the convergence criteria. 

2.1.5.3. The Adequacy of the Institutional Framework for their Enforcement 

as This is the ̀ broad guidelines' in the WAMZ Agreement. 
s9 Although the EC Treaty provided for broad guidelines to be adopted by the Council to assess 
coordination of Member States economic policies, these were to be achieved in the second stage of the 
monetary union. The same EC treaty had provided for the strengthening of budgetary rule in EC Treaty 
art 99 (5) and EC Treaty art 104 (14) (the proposed EU Constitution art 111-198 (13)), which was what 
led to the strengthening of the rules after the Pact, was adopted. They had agreed that they would adopt 
rules for the implementation of the EC Treaty provisions on multilateral surveillance and the excessive 
deficit procedure in preparation for the last phase of the economic union, which would require 
compliance with the convergence criteria before membership to the EMU could be granted. 
9° Declaration 3, Accra Declaration states, ̀ ... In recognition of the difficult adjustment efforts needed 
to achieve the targets set for macroeconomic policy convergence, Member States agree to undertake 
concerted action to attain the following quantitative primary convergence criteria... ' 
91 Technical Committee Main report (n 17) 15. The Technical Committee of the WAMZ suggested that 
the Membership to the WAMZ should be made conditional on the fulfilment of the Convergence 
Criteria. Also P Masson and C Patillo `Monetary Union in West Africa: Agency of Restraint for Fiscal 
Policies? ' (IMF Working Paper WP/01/34 March 2001) 19 
<httl2: //www. imf. org/extemal/pubs/ft/vm/2001/ýVV! MO134. 

__ 
(8 August 2003) argue that the history of 

huge and persistent budget deficit in ECOWAS Countries of which WAMZ constitute an integral part, 
make it imperative that the convergence criteria is used as conditions for Membership. 
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Finally, even if the convergence criteria were accorded ECOWAS Treaty 

status, the weak enforcement regime of ECOWAS is problematic. The situation is 

different in the EU, where the Commission's enforcement powers, as well as the 

entire process for determining membership of the EMU (involving the Council, 

Parliament and EMI) would have stood against Member States who failed to comply. 

All other surrounding disputes would ultimately have been subject to the ECJ's 

jurisdictions. 

2.1.5.4. The Role of Institutions in Multilateral Surveillance 

EC institutions have played a significant role in the multilateral surveillance 

process of EMU. 92 The Commission and Council played an integral role in ensuring 

that Member States economic policies were in line with those set out in the Treaty. 

Their role is outlined in the framework for multilateral surveillance in the EC 

Treaty. 93 This exercise of `multilateral surveillance' should bring about a sufficiently 

close co-ordination of economic policies for the monetary union to function 

effectively. Their active involvement in the multilateral surveillance process has also 

resulted in a recent case before the ECJ, where the Commission brought an action 

against the Council for refusing to enforce its recommendations against France and 

Germany for violating the stability pact rules. 94 

Similar provisions exist in the WAMZ Agreement for this, and the 

Convergence Council and the Director General of WAMI are to work closely to 

ensure that consistency of Member States economic policies with those outlined in the 

WAMZ Agreement 95 However, despite these provisions and the fact that Member 

92 Council Regulation on the Strengthening of the Surveillance of Budgetary Positions arts land 5-10. 
93 EC Treaty art 104 (1)-(10) (the proposed EU Constitution art III-198 (1) - (12)). 
94 Commission v Council (n 15). The ECJ held that the Commissions action in seeking the annulment 
of the Council decision not to adopt its recommendation pursuant to the stated EC Treaty provisions, 
were inadmissible. However, the ECJ annulled the Council conclusion to suspend the excessive deficit 
p. rocedure in respect of France and Germany. 

WAMZ Agreement art 15 on Multilateral Surveillance. Article 15(1) states `To ensure close 
coordination of economic policies, and sustained convergence of economic performance of Member 
States, the Council shall working in close cooperation with the Director General of WAMI, monitor the 

economic developments in each Member State and in the WAMZ. They shall also monitor the 
consistency of economic policies with the broad guidelines referred to in Article 13(1) and carry out 
regular assessment twice a year'. WAMZ Agreement art 15(2) states, "For the purpose of the 
multilateral surveillance... Member States shall forward information on measures taken by them 
especially fiscal policies and other information as requested... " 
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States economic policy have not been consistent with the prescribed broad 

guidelines, 96 and have not just only risked jeopardising the harmonious and proper 

functioning of the Monetary Zone97 but have delayed the materialisation of the 

monetary union within the scheduled time, 98 there is no record of any such 

recommendations by the Convergence Council to any Member State for failure to 

coordinate their economic policies with the WAMZ Agreement. Even if such 

recommendations existed, the weak enforcement mechanism surrounding the 

ECOWAS regime (as assessed in Chapter Two) would be unable to safeguard 

compliance. This is much unlike the case in the EU where the institutional framework 

of the EU works to ensure that institutions effectively carry out their functions in 

fulfilling the objectives of the EU. 99 Even after the monetary union, these institutions 

still play an integral role in ensuring that Member States abide by the fiscal rules of 

the monetary union as seen in the EC Commission v Council Case above. loo 

96 As required in WAMZ Agreement art 15 (2). 
97 As provided in WAMZ Agreement art 15(3) states that, `Where it is established, that the economic 
policy of a Member States are not consistent with the prescribed broad guideline, or that they risk 
jeopardising the harmonious and proper functioning of the Monetary Zone or the attainment of its 
objective, the Council may take necessary recommendations to the Member State concerned. The 
Council may decide to make its recommendations public. ' 
98 See note 63. As at the time of writing this thesis, 28 July 2005, the WAMZ monetary union has still 
not been achieved and Member States continue to remain in breach of the Convergence Criteria. 
99 EC Treaty art 7, states that, `The tasks entrusted to the Community shall be carried out by the 
following institutions: a European Parliament; a Council, a Commission, a Court of Justice.. . Each 
institution shall act within the limits of the powers conferred upon it by this Treaty. ' This provision is 
also provided under the proposed EU Constitution art 1-19 (1). EC Treaty art 230 states, ̀ The Court of 
Justice shall review the legality of acts adopted jointly by the European Parliament and the Council, of 
acts of the Council, of the Commission and of the ECB, other than recommendations and opinions, and 
of acts of the European Parliament intended to produce legal effects vis-ä-vis third parties. It shall for 
this purpose have jurisdiction in actions brought by a Member State, the European Parliament, the 
Council or the Commission on grounds of lack of competence, infringement of an essential procedural 
requirement, infringement of this Treaty or of any rule of law relating to its application, or misuse of 
powers. ' Also, EC Treaty art 234 (b) states that, `The Court of Justice shall have jurisdiction to give 
preliminary rulings concerning: ... the validity and interpretation of acts of the institutions of the 
Community and of the ECB [EMI prior to the EMU]. (Now provided for under the proposed EU 
Constitution art 1-29(3) (a)- (b)). 
100 EC Commission v Council (n 15) where the Commission brought an action against the Council for 
failing to adopt its recommendation to Germany and France in relation to their compliance with the 
stability pact pursuant to EC Treaty arts 104(8) and (9). The ECJ held that the Commissions action in 
seeking the annulment of the Council decision not to adopt its recommendation pursuant to the stated 
EC Treaty provisions, were inadmissible. However, the ECJ annulled the Council conclusion to 
suspend the excessive deficit procedure in respect of France and Germany. 
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3. Comparison of the Institutional Framework for Economic Coordination I 

in WAMU - WAEMU 

Section two assessed the institutional framework for economic coordination in 

the proposed WAMZ monetary union and used the EMU (which the WAMZ strictly 

followed) as a comparison in assessing the adequacy of this framework. This section 

assesses the institutional framework for economic coordination in the first monetary 

union in West Africa, the West African Economic and Monetary Union (WAEMU). It 

considers whether its institutional framework can be instructive for the proposed 
WAMZ monetary union plan, since the WAEMU has thrived and succeeded in 

achieving price stability in the region for nearly 5 decades. 

The West African Monetary Union (WAMU) is a monetary union among the 

francophone states in West Africa. It derived from the colonial monetary arrangement 

they had with France, which they retained, with slight modifications, after their 
independence. This arrangement was a currency system based upon the sharing of a 

single currency, the CFA franc, which was then pegged to the French franc. 101 This 

system operated under a tightly defined legal framework of treaties signed between 

Member States and the French Treasury. 102 The French Treasury guaranteed the 

convertibility of the CFA Franc under conditions outlined in the Agreement on 
Cooperation between the French Republic and the Member Republics of the West 

African Monetary Union (WAMU) 1973.103 A common central bank responsible for 

coordinating this arrangement was also in place. 104 

This arrangement did not immediately require the coordination of economic / 
fiscal polices. This is so as, while WAMU Member States were under French colonial 
administration, the French administration ran their economic / fiscal affairs. After 

their independence in the 1960's, these newly independent states now had power to 

101 Now pegged to the Euro. 
102 The Treaty Establishing the West African Monetary union 1962, as amended in 1973 (WAMU 
Treaty); The Agreement on Cooperation Between the French Republic and the Member Republics of 
the West African Monetary Union 1962, as amended in 1973 (WAMU Agreement); The Statute of the 
Central Bank of West African States (BCEAO Statute) 1962; Convention of the Operations Account 
between the Minister of Economy and Finance of The French Republic and the Chairman of the 
Council of Ministers of the Union 1963, as amended in 1973 (The Operations Account Convention). 103 WAMU Agreement art 1 and the Operations Account Convention. 104 The BCEAO Statute governs this operation of the central bank 
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manage their economic and fiscal affairs although they still retained their colonial 

monetary arrangement. WAMU, however, began to experience problems with poor 

fiscal coordination and fiscal indiscipline among its members in the 1970s. '°5 Fiscal 

indiscipline was on the increase in the wake of the external shocks in the late 1980s. 

This was largely due to adverse terms of trade, which were the result of falling prices 

of main export products. 106 Government spending was, thus, on the increase as 

countries financed their deficit positions through excessive borrowing. 107 During this 

period the increase in real exchange rate rose to 30%. 108 Devaluation of the CFA franc 

zone currency may have been an argument at this point but this was avoided by the 

devaluations of the French Franc. 109 

The WAMU was ineffective in promoting fiscal discipline in the majority of 

member countries and this was especially the case in the largest country in the region, 

Cote d'Ivoire. Between 1985 and 1992, divergences in Member States fiscal policies 

increased. These policies distorted trade at both microeconomic and macroeconomic 

levels. 110 Distortive tax and tariff systems reduced trade and prevented the region 

from reaping the benefits of a monetary union. Some countries used their fiscal 

instruments to conduct "beggar- my- neighbour policies! "" in relation to other 

Member States. 112 Thus in 1993, for example, the fiscal deficit was 16.4% of GDP in 

Cote d'Ivoire, while the WAMU average was 8.4% of GDP. In part, these deficits 

105 For more on the link between diverging fiscal policies and inflation in WAEMU members see, 
Boccara Brownie and S Devarajan `Determinants of Inflation among Franc Zone Countries in Africa' 
World Bank Policy Research Working Papers No 1197 September 1993). 
'06 S Devarajan D Dollar and T Holmgren `Aid and Reform in Africa: Lessons from Ten Case Studies' 
(The World Bank Washington D. C. 2001) 392 <http: //www- 
wds. worldbank. orWservlet/WDSContentServer/WDSP/IB/2001/05/11/000094946 010426063406631R 
endered/PDF/multi0page. pdf> (10 September 2003). 
107 Also see, D Stasavage 'The CFA Franc Zone and Fiscal Discipline' (1997) 6 Journal of African 
Economies 132,136 - 139. Also see R Bhatia `The West African Monetary Union: An Analytical 
Review' (IMF Occasional Papers No 45/35 May 1985) 3 
'°8 Devarajan Dollar and Holmgren (n 106) 392. 
109 Ibid 392, for the history of the Fiscal Crisis in the 80's in the CFA franc zone. Also see Stasavage (n 
107) 134. 
110 In C Rosenberg ̀Fiscal Policy Coordination in the WAEMU after the devaluation' (IMF Working 
Paper WP/95/25 February 1995) 2. Rosenberg explains this by saying that in a monetary union, more 
than any other setting, one country can influence its trading partner's welfare by its fiscal policy. Such 
effects are usually referred to as fiscal externalities. 
111 This was the use of a states fiscal instruments like the tax and tariff system (at the microeconomic 
level) or the overall budget deficit (at the macroeconomic level) in such a way that there is an 
immediate welfare gain at the cost of partner countries. 
112 In Rosenberg (n 110) 2 and 8. 
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were financed through strong borrowing from the BCEAO. 113 Such deficits were 

higher in states with high government expenditure than in other countries, driving up 

prices first in the country itself and then through inflated export prices in the zone as a 

Whole. 114 The anticipation of this phenomenon led Bhatia to state in 1985 that: 

Until 1974 [the year that WAMU states began to experience problems with 

poor fiscal coordination and fiscal indiscipline] a relatively weak BEACO was 

perceived to be adequate as some members of WAMU shared similar experiences and 

characteristics. However, as they began to experience diverging trends in their 

external and budgetary deficit, a stronger monetary authority and a greater degree of 

fiscal coordination were felt to be necessary. 115 

It was these deficits stemming from unfavourable terms of trade, which in turn 
led to the overvaluation of the CFA Franc zone (especially as the French Franc 

strengthened against the dollar) and the eventual devaluation of the CFA franc in 

1994.116 

Due to lack of fiscal coordination the currency was devalued by 50% of its 

value. Bhatia had predicted this in 1985 in his argument that a centralized fiscal 

policy was greatly significant to the future of the WAMU. He stated: 

[A]rguments in favour of centralised fiscal policy are highly relevant to 
the future of the WAMU. If the eventual goal of a monetary union was 
economic integration, then centralization was obviously unavoidable. It is 
all a question of degree of centralization that is consistent with a monetary 
union, and this will be determined by the willingness of the Member 
States to continue their association with the union ... 

l" 

However, it was after the devaluation of the currency that calls for economic 

coordination were raised. As a result, the WAEMU Treaty was established after the 
devaluation of the currency in 1994. This Treaty added an economic union objective 
to WAMU. Although, unlike the case of the European EMU and the WAMZ Fast 

113 Ibid 14. 
114 Ibid 15. 
115 Bhatia (n 107) 3. 
116 See S Devarajan D Dollar and T Holmgren (n 110) 393 - 397, for details as to domestic occurrences 
necessitating the devaluation of the CFA Franc the case study of Ivory Coast presents useful reasons in. 
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Track approach, fiscal policy coordination was a secondary thought, it still constituted 

an important pillar for the future success of the monetary union aspect of WAEMU. 

This thus confirmed Tower and Willets theory that a monetary union needed more 

than factor mobility (which existed in WAMU) to survive. It also needed 

economic/fiscal coordination. " 

The next section assesses in detail the economic coordination provisions of the 

WAEMU Treaty and provides a comparison with the WAMZ framework in 

determining whether WAMZ can draw positive lessons from the WAEMU 

arrangement. 

3.1. Economic Coordination in WAEMU and the WAMZ Comparison 

The Treaty establishing the WAEMU, as in the case in EMU, adopted a 

gradual process to economic integration. Thus, like the WAMZ Agreement, it also 

transplanted certain provisions of the EC Treaty. As a result of this, the 1994 

WAEMU Treaty contains similar provisions on economic coordination to those that 

exists in the WAMZ Agreement and the EC Treaty. This is reflected in the assessment 

of the following provisions: 

Like Article 103(1) of the EC Treaty and Article 14.3 of the WAMZ 

Agreement, Article 63 of the WAEMU Treaty, states that Members are to treat their 

economic policies `as a matter of common concern. ' Also, like Art 102 A of the EC 

Treaty and Article 14.1 of the WAMZ Agreement, Article 63 of the WAEMU Treaty 

further states that Members were to `coordinate [their economic policies] ... with a 

view to achieving the objectives... ' Again, like Article 102A of the EC Treaty and 

Article 14.4 of the WAMZ Agreement, Article 65 of the WAEMU Treaty stipulates 

that Member States shall conduct economic policies in line with the broad economic 

policy guidelines. Like Article 103(2) of the EC Treaty and Article 14.4 of the 

WAMZ Agreement, Article 64 of the WAEMU Treaty states that the WAEMU 

117 Bhatia (n 107) 3. 
"a E Tower and T Willett `The Theory of Optimum Currency Areas and Exchange Rate Flexibility' 
(1976) 11 Special Papers in International Economics Princeton University New Jersey cited in cited in 
Bhatia (n 107) 2. 
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Council shall formulate the broad economic policy guidelines. 119 Like Art 1091 of the 

EC Treaty but unlike the WAMZ Agreement, Article 65(2) of the WAEMU Treaty 

further provided for more specific rules for economic coordination, as progress 

toward the monetary union advanced. It states that: 

[T]he Council shall: adopt any other rules required for the convergence of 
national economic policies and for making such policies consistent with 
the Union's monetary policy; specify the rules prescribed in this article 
and determine the modalities and a timetable for their implementation; set 
benchmarks for quantitative criteria on which to base compliance with the 
convergence rules... By virtue of the convergence rules established by the 
Council, any excessive deficit must be eliminated, and fiscal policies 
should observe a common discipline consisting of supporting mutli-year 
budget consolidation efforts and the improvement of the government 
revenue and expenditure structure. 120 

This provision formed the basis for the WAEMU convergence criteria. 

Pursuant to Article 65(2) WAEMU Treaty and with the aim to achieve the 

economic union objective, 121 the WAEMU States signed a Regional Pact of 

Convergence, Stability, Growth and Solidarity in December 1999.122 The pact defines 

a convergence phase (2000-2002) at the end of which member countries were 

expected to have been in compliance with both sets of convergence criteria, and a 

stability phase from 2003 onwards. A penalty procedure is foreseen for non- 

compliance with the criterion on the basic fiscal balance at the end of each year, 
during both the convergence and stability phases. Sanctions range from moral suasion 

to the withdrawal of financial support from regional institutions, such as the West 

African Development Bank, and outright suspension of financing from the regional 

central 123 

119 Suffice to say that this provision is even much more similar to the EC Treaty than the WAMZ 
Agreement as both the WAEMU and EC provisions state that their Councils shall formulate the broad 
economic policy guidelines based on proposals from their Commissions. 
'20 WAEMU Treaty art 65(2). 
121 WAEMU Treaty 1994 art 4(c). 
122 The Conference of Heads of State signed a Regional Pact of Convergence, Stability, Growth and 
Solidarity in December 1999 <httpJ/www. bceao. int/internet/bcweb. nsf/French. htm> (26 October 
2005). 
123 WAEMU Treaty art 74. IMF Country WAEMU: Recent Economic Developments and Regional 
Policy Issues; and Public Information Notice on the Executive Board Discussion Report No 03! 70 
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3.2. Multilateral Surveillance in WAEMU: Comparison with the WAMZ 

Provisions for multilateral surveillance in the WAEMU Treaty are similar to 

those in the WAMZ Agreement and in the EC Treaty. Article 15.2 of the WAMZ 

Agreement, which was a near verbatim provision of Article 103(3) second indent of 

the EC Treaty, states that `For the purpose of the multilateral surveillance... Member 

States shall forward information on measures taken by them especially fiscal policies 

and other information as requested... ' 124 This provision is very similar to Article 70 

of the WAEMU Treaty, which states: 

For multilateral surveillance needs, Member States shall regularly forward 
to the Commission all required information, particularly statistical data 

and information on economic policy measures. The Commission shall 
specify, by decision, the nature of the information Member States must 
provide. Statistical data considered reliable for the Union's multilateral 
surveillance exercise shall be as selected by the Commission. 

Like Article 103(3) of the EC Treaty ' and Article 15.1 of the WAMZ 

Agreement, which provide that the Council shall monitor the consistency of economic 

policies with the broad guidelines for Member States, Article 72 of the WAEMU 

Treaty states: 

As part of the multilateral surveillance procedure, the Commission shall 
submit to the Council and make public a half-yearly progress report on the 
convergence of economic policies and performance and their 
compatibility with the Union's monetary policy. The report shall examine 
Member States' compliance with the Council's recommendations in 
application of [economic policy provisions]. 125 

Also, the procedures following from failure of Member States to align their 

economic polices with those of the general economic guidelines in the WAEMU 

Treaty are similar to those of the WAMZ Agreement and the EC Treaty. Article 103 

(4) of the EC Treaty, which is a very similar provision to Article 15.3 of the WAMZ 

Agreement states: 

(IMF Washington D. C. March 2003) 13 <http: //www. imf. ore/external/pubs/ft/ser/2003/crO370. pdf> (8 
January 2004). 
124 WAMZ Agreement art 15(2). 
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Where it is established, ... that the economic policies of a Member State 

are not consistent with the broad guidelines ... or that they risk 
jeopardizing the proper functioning of economic and monetary union, the 
Council may, acting by a qualified majority on a recommendation from 
the Commission, make the necessary recommendations to the Member 
State concerned. The Council may, acting by a qualified majority on a 
proposal from the Commission, decide to make its recommendations 
public. The President of the Council and the Commission shall report to 
the European Parliament on the results of multilateral surveillance. The 
President of the Council may be invited to appear before the competent 
Committee of the European Parliament if the Council has made its 

recommendations public. 

This provision is also very similar to Article 72 (1) - (2) of the WAEMU 

Treaty. Article 72 (1) states that: 

If a Member State fails to meet the requirements indicated in the 
preceding paragraph, [the consistency of Member States policy with the 
WAEMU economic policies] the Commission shall issue draft directives 
to that Member State in an appendix to the report, specifying corrective 
measures to be implemented. This appendix shall not be made public, 
subject to the provisions of paragraph 2 of this Article. 

Article 72 (2) continues: 

The Council shall take note of the progress report referred to in paragraph 
1. By two-thirds majority decision of its members, it shall adopt draft 
directives prepared by the Commission in this connection... it may amend 
these directives by two-thirds majority decision of its members. It shall 
inform the Inter-parliamentary Committee thereof. If the Council has been 
unable to meet the majority conditions for the adoption of a directive 
following the first review thereof, the Commission may make its proposal 
public. 

3.3. Challenges with Economic Coordination in WAEMU: Comparison with the 

WAMZ 

The WAEMU Treaty, like the EC Treaty, did not stop at broad economic 
guidelines as the only basis for economic coordination. 126 It went further to provide 

125 These provisions are outlined in WAEMU Treaty arts 63 to 66. 
126 After providing for compliance with broad economic guidelines under the heading of Economic 
policy provision, in EC Treaty art 98, the EC Treaty under the broad heading of Transition provision in 
EC Treaty art 121, provides for more definitive rules on the convergence criteria and states that these 
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for more specific and quantitative standards of economic convergence, which formed 

the basis of the convergence criteria. This notwithstanding, the attainment of 

economic convergence has not been a smooth ride and has been faced with a number 

of internal obstacles in the Member States of the union akin to the WAMZ case. The 

greatest of this is the failure of Member States to comply with the economic 

coordination provisions. At the end of 2001, compliance with the convergence criteria 

was difficult for all countries. 127 Although the Member States economic convergence 

performance varied, none of the countries were able to fulfil all the convergence 

criteria. Nearly all of them had difficulty achieving the current account and fiscal 

targets. As at the end of December 2002, which was the deadline for the fulfilment of 

the convergence criteria stipulated in the regional convergence pact, none of the 

Member States was in compliance with all the criteria. The failure to fulfil the 

convergence criteria was largely the result of the socio-political crisis in Cote 

d'Ivoire, which was the largest economy in the region. The socio-political crisis in 

Cote d'Ivoire has been the primary cause of the low growth, experienced by the 
128 

region since 1999 and resulted in the deterioration of the region's term of trade. 

Like in the case of WAMZ, multilateral surveillance has also been weak. This 

has resulted in the WAEIVIU commission's increase in its efforts to strengthen 

national committees of economic policy, which are in charge of collecting data, and to 

harmonise public finance frameworks and instruments of measurement of economic 

performance. 129 Also, multilateral surveillance is not supported by an effective 

shall be developed further in a Treaty Annex. This was done in the Protocol on the convergence 
criteria. This is similar to the WAEMU position which, after providing in art 65 (1) that, `In order to 
ensure the lasting convergence of their economic performance and establish the bases of sustainable 
growth, Member States shall conduct economic policies in keeping with the [broad general guidelines 
referred to in art 64]... ' It went further to state in art 65 (2) that, `... the Council shall: adopt any other 
rules required for the convergence of national economic policies and for making such policies 
consistent with the Union's monetary policy; specify the rules prescribed in this article and determine 
the modalities and a timetable for their implementation; set benchmarks for quantitative criteria on 
which to base compliance with the convergence rules.. . 

By virtue of the convergence rules established 
by the Council, any excessive deficit must be eliminated, and fiscal policies should observe a common 
discipline consisting of supporting mutli-year budget consolidation efforts and the improvement of the 
government revenue and expenditure structure... ' It is art 65 (2) that forms the basis for the 
convergence criteria. 
127 IMF 2003 WAEMU Country Report (n 123) 13. 
128 O Dore B Anne and D Engmann `Regional Impact of Cote d'Ivoire's 1999-2000 Socio-political 
Crisis: An Assessment' (IMF Working Paper WP/03/85 April 2003) 4,11-14 
<http: //www. imf. or-/external/pubs/ft/wp/2003/wp0385. pdf> (8 January 2004). Also IMF WAEMU 
Country Report 2003 (n 123) 12. 
129 IMF 2003 WAEMU Country Report (n 123) 13. 
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WAEMU enforcement mechanism, unlike the situation in the EMU but like the 

situation in WAMZ. Consequently, even if the Commission issues a directive to a 

Member State after finding that its economic policies are inconsistent with WAEMU 

standards, the weak enforcement mechanism of the WAEMU regime (as I assessed in 

Chapter Two) will be unable to enforce compliance. 

3.4. The Status of Economic Coordination Rules in the WAEMU Treaty: 

Comparison with the WAMZ 

The WAEMU Treaty, which enshrines the economic coordination provisions, 

has direct applicability in WAEMU Member States. 130 Although the institutional 

framework of the WAEMU Treaty is similar to the EC Treaty, the institutional 

drawbacks of the WAEMU enforcement mechanism (as assessed in Chapter Two) 

make it difficult for the enforcement of binding provisions of WAEMU. This situation 

is thus similar to the limitations of WAMZ. It confirms, therefore, that it is not the 

adequacy of the legal and institutional arrangement at the regional level that secures 

success in an economic and monetary union project but the state of affairs in Member 

States of the Union. It buttresses the point that the attainment of an economic and 

monetary union among independent states would not only require properly designed 

legal frameworks at the regional level but would also require complementary 

domestic institutional preconditions for the regional framework to work. 

4. National Institutional Requirements for the Implementation of WAMZ 
Economic Coordination Provisions: The EMU and WAEMU Comparison 

The application of WAMZ economic coordination provisions by Member 

States would require the existence of effective mechanisms to ensure that compliance 

with these provisions is possible. This would necessitate an effective domestic legal 

framework that ensures transparency and accountability of the administration of 

130 WAEMU Treaty art 6 states, ̀ Instruments drawn up by the organs of the Union for the purpose of 
achieving the objectives of this treaty and in accordance with the rules and procedures established 
therein shall be applied in each Member State, irrespective of any contrary national legislation in force 
previously or in the future. ' 
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Member States' public finances. 131 This is more so as economic convergence 

provisions require Member States to meet more specific budgetary standards, which 

necessitate Member States' exercise of strong fiscal discipline. Without this, the entire 

process of economic coordination is not likely to succeed. In Europe these 

mechanisms were in place and it was feasible for the convergence rules to be adopted 

and applied in Member States. 

This section assesses whether WAMZ Member States possess the institutional 

and legal infrastructure to comply with the economic coordination rules of the 

economic and monetary union. Nigeria is used as a case study in this assessment as it 

is the driving force of the WAMZ monetary union and is a reflection of the 

characteristics of WAMZ Member States. This section considers whether Nigeria 

possesses adequate legal and institutional mechanisms to ensure that the government 

exercises fiscal discipline, transparency and accountability in its management of 

public funds. Some of the institutional factors, which accentuate fiscal indiscipline 

and excessive government spending in Nigeria, are assessed. As fiscal indiscipline 

and excessive government spending in Nigeria have been due, largely, to the absence 

of fiscal transparency and prudence in the conduct of the states' public accounts 

systems, the IMF-World Bank Codes of Good Practices on Fiscal Transparency is 

used as the standard to assess the existence of the required institutions. 132 These codes 

constitute the international standards of best practices for assessing the quality of 

national public account systems. 

In assessing fiscal transparency and prudence in the conduct of Nigeria's 

public accounts systems, this section critically assesses the institutional framework for 

the accountability of revenue generated from oil in Nigeria, which constitutes 75% of 
Nigeria's revenue. 133 Since occurrences in the Nigerian oil sector easily affect other 

parts of the economy, 134 an assessment of the institutional framework for 

131 Technical Committee Main Report (n 17) xi. 132 This can be accessed at the IMF website, the full manual of the detailed operation of the codes can be found at httn: //www. imf. org/extemal/np/fad/trans/manual/, while the actual Code of Good Practices 
on Fiscal Transparency can be found at httn: //www. imf. or externaVnn/faci/trans/code htm. 133 T Baunsgaard `Fiscal Policy in Nigeria: Any Roles for Rules? ' (IMF Working Paper WP 03/155 
July 2003) 5 <httn: //www. imf. org/extemal/pubs/ft/wp/2003/wp03155 pdf> (9 September 2003). 134 The ease at which the occurrence in oil sector transmits to the rest of the Nigerian economy is 
documented in Baunsgaard (n 133) 5. 
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accountability of funds generated in this sector generally reflects the institutional 

framework for the general management of public funds in Nigeria. It should also be 

pointed out that, as a result of the dependence of the economy on oil, fiscal policy and 

management in Nigeria have traditionally been determined by events in the oil 

market. Fiscal policy has thus been determined by the volatility of oil prices that has 

characterised the oil market on the international scene. 135 Hence any institutional 

framework for the management of public funds should adequately cater for this 

characteristic of the Nigerian oil sector. 

4.1. Institutional Causes of Fiscal Indiscipline and Fiscal Expansion in Nigeria 

The Nigerian economy has been characterised by instability for the best part of 

Nigeria's existence as an independent state. The main cause of this has been a lack of 

fiscal- discipline and excessive government spending. These have continuously 

resulted in monetary expansion136 and the follow-on consequence of inflation. As 

Nigeria has been under undemocratic military governance for most of its independent 

existence, curtailing fiscal indiscipline in public office and by military officers 

through institutional mechanisms was not possible. Hence, an adequate institutional 

framework should govern the manner in which a democratic government spends 

public funds. Such a framework should be able to guarantee transparency. 137 

From a monetary union point of view, excessive government spending and a 

weak framework for public accounting would affect the states' ability to effectively 

co-ordinate its economic policy to participate in the union. 138 It would also show the 

incapability of the state to adhere to such policies after the union, a failure that could 
jeopardise the entire union. 139 The Technical Committee on the monetary issues of the 

WAMZ group recognised the significance of this when it stated that the successful 

135 Ibid. 
136 IMF Country Report on Nigeria: 2004 Semi Annual Staff Report under Intensified Surveillance 
Report No 05/37 (IMF Washington D. C. February 2005) 4 
<http: //www. imf. org/extemal/`i)ubs/ft/scr/2005/crO537. y)df> (20 February 2005). 
137 Even under the current supposed democratic government in Nigeria there have been evidence of 
wasteful spending and embezzlement of public funds. M Peel `Nigeria shines light on corruption at the 
top: A report on public spending reads like an extended charge sheet' Financial Times (London UK 7 
February 2003) 10. 
138 Delors Committee Report (n 8) 23-24 para 30 
139 Masson and Patillo (n 91) 15 and 19. 
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implementation of a second monetary zone in West Africa requires, amongst other 

things, a firm commitment to accountability and transparency in the management of 

public funds. 140 The factors which facilitate fiscal indiscipline and excessive 

government spending and which have resulted in Nigeria's inability to sustain 

macroeconomic stability are assessed in the next section. 

4.1.1. Inadequate Legal Framework for Fiscal Management of Revenue 

Generated from Oil 

The first IMF-World Bank Code of Good Practices on Fiscal Transparency is 

the focal point of this assessment. This code is on the Clarity of Roles and 

Responsibilities and provides that `There should be a clear legal and administrative 

framework for fiscal management. ' The component of this code stated that `[a]ny 

commitment or expenditure of public funds should be governed by comprehensive 

budget laws and openly available administrative rules. ' 141 As the institutional 

framework for government accounting of oil revenue is the basis for the assessment of 

fiscal management in Nigeria, this code is used to access the fiscal management of the 

Federation Account of Nigeria, which is the account where all the revenue generated 

from oil is paid. '42 

4.1.1.1. Legal Framework for Reporting on Oil Revenue 

The existence of a clear legal framework for fiscal management necessarily 

includes proper reporting on public funds. 143 Although the Nigerian Constitution 

Sao Technical Committee Main Report (n 17) xi. 
141 Code 1.2 of the Code of Good Practices on Fiscal Transparency states that, `There should be a clear 
legal and administrative framework for fiscal management. This was further explained in Code 1.2.1 as 
meaning, "Any commitment or expenditure of public funds should be governed by comprehensive 
budget laws and openly available administrative rules. " 
<http: //www. imf. org/external/np/fad/trans/code. htm#code> (8 May 2005). 
142 Constitution of the Federal Republic of Nigeria 1999 ss 162 (1)-(2). 
143 Although this is not mentioned under code 1.2 on the existence of a clear legal and administrative 
framework for fiscal management, it is mentioned in code 3.3 and 3.4. However, these codes apply to 
the broader context of fiscal management of the entire government revenue and are not exclusive to 
revenue generated from natural resources as is used in this context. Code 3.3 states, ̀ Procedures for the 
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provided a framework for the operation of the Federations Account through 

provisions regulating the accrual of oil revenue to and expenditures from this account, 

this framework was vague and weak. No clear provision existed in Nigeria defining 

the agencies (and their functions) involved in collecting, reporting or managing 

revenue generated from the oil sector. 144 This has thus led to records of misfeasance 

in the performance of their functions. The main agency whose performance sits at the 

heart of this controversy is the Nigerian National Petroleum Corporation (NNPC), 

which is the national custodian of revenue generated from oil. 

The legal and institutional framework for the management of oil revenue has 

historically been weakest in the production and revenue collection aspects of this 

sector. 145 Institutional weakness in these areas of the oil sector carried grave 

consequences since it accounts for 97% of Nigerian oil production. 146 Thus the IMF 

found, in 2003, that the situation evidences a poor tax administration system in this 

sector and this system does not ensure transparency of all oil sector flows between oil 

companies and the Federation Account. It was not shocking, therefore that receipts of 

bribe by NNPC tax officials from foreign oil companies such as Halliburton were 

recorded in 2003.147 The IMF also found that weaknesses were prone to lead to the 

under-collection of government revenues. 148 

The poor framework for the collection and reporting of oil revenue thus 

resulted in the Revenue, Mobilisation, Fiscal and Allocation Commission's (who has 

the responsibility of managing the Federation Account)'49 accusation in 2003, against 

execution and monitoring of approved expenditure and for collecting revenue should be clearly 
specified. Code 3.4 states 'There should be regular fiscal reporting to the legislature and the public. ' 
1 The IMF finds that poor reporting on oil revenues exists in Nigeria in IMF Country Report on 
Nigeria: Selected Issues and Statistical Appendix Report No. 041242 (IMF Washington D. C. August 
2004) 65 <http: //www. imf. org/external/pubs/ft/scr/2004/crO4242. pdf> (8 August 2004). 
145 Ibid 23. 
146 Ibid 22. 
147 P Betts and M Peel `France probes 'misuse of funds' in gas project' Financial Times (London UK 13 
October 2003) 6, where it was reported that Halliburton (the US oilfield services group) disclosed in a 
federal filing in May 2003 that it paid a Nigerian tax official $2.4 million in bribes to get favourable tax 
treatment. 
148 IMF Country Report on Nigeria: Selected Issues and Statistical Appendix Report No 03/60 (IMF 
Washington D. C. March 2003) 22 <httD: //www. imf. orR/external/pubs/ft/scr/2003/crO360. pdf> (8 
December 2003). 
lag The Revenue Mobilisation Allocation and Fiscal Commission has the power under Section 32 of the 
Third schedule of the 1999 Constitution of the Federal Republic of Nigeria to "(a) monitor the accruals 
to and disbursement of revenue from the Federation Account; (b) review, from time to time, the 
revenue allocation formulae and principles in operation to ensure conformity with changing realities. 
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the NNPC, for embezzling oil funds. 150 Its claim was that over N300 billion had been 

unaccounted for from the country's oil receipts in 2002. Although these allegations 

were denied by NNPC, the allegations are hardly doubtable as the weak framework 

tolerated such embezzlement. The IMF also found that although the NNPC refines 

only a fraction of the amount of oil allocated to it (as a result of Nigeria's low refinery 

capacity) and sells the rest abroad, the management of NNPC'5' has not had a history 

of disclosing whether there is a difference between the value of oil to NNPC and the 

amount they sell it on. 152 

There, however, now appears to be evidence of progress in the reporting of oil 

revenues. 153 Improvement in this area has largely been the result of Nigeria's adoption 

of the IMF Extractive Industries Transparency Initiative (EITI) in September 2004. 

The aim of this initiative, which was to promote transparency in the collection and 

reporting of revenues generated from extractive natural resources, led to the 

publishing of the monthly distribution of oil revenue to all levels of government, and 

the amounts saved every month. 154 Progress on this front is, however, still inhibited 

by the absence of proper institutional arrangements to cater for the management of oil 

revenue allocated to sub-national governments. This is what the next section 

considers. 

Provided that any revenue formula which has been accepted by an Act of the National Assembly shall 
remain in force for a period of not less than five years from the date of commencement of the Act; (c) 
advise the Federal and State Governments on fiscal efficiency and methods by which their revenue can 
be increased; (d) determine the remuneration appropriate for political office holders, including the 
President, Vice-President, Governors, Deputy Governors, Ministers, Commissioners, Special Advisers, 
Legislators and the holders of the offices mentioned in sections 84 and 124 of this Constitution; and (e) 
discharge such other functions as are conferred on the Commission by this Constitution or any Act of 
the National Assembly. " 
150 G Nwaobi `Corruption and Bribery in the Nigerian Economy: An Empirical Investigation' 
(Quantitative Economic Research Bureau Nigeria 2003) 59 
<http: /Ieconwpa. wustl. edu: 8089/eps/pe/papers/0404/0404006. pdf> (9 May 2005). 
'sl N Shaxson and M Peel 'Nigeria to pledge more openness in oil sector' Financial Times (London 
UK 6 November 2003) 1. 
152 This situation was particularly accentuated under the Group Managing Director Obaseki 
management of NNPC, see M Peel `Nigeria unveils shake-up for oil industry' Financial Times 
(London UK 4 November 2003) 6 and M Haruna, in `Azie and other matters miscellaneous' 
<http: /Iwww. newnigeria. com/har uia. html> (8 October 2003) 2; Also see IMF Country Report on 
Nigeria: Selected Issues and Statistical Appendix Report No 03/60 (IMF Washington D. C. March 
2003) 11 <http: //www. imf. org/extemal/T)ubs/ft/scr/2003/crO360. pdf> (8 December 2003). 
153 IMF 2004 Country Report No 05/37 on Nigeria (n 206) 11. 
154 Ibid. 
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4.1.1.2. Legal Framework for Disbursement of Expenditure of Oil Revenue or 

Funds from the Federation Account 

Code 1.2.1 of IMF-World Bank Codes of Good Practices on Fiscal 

Transparency states that `Any commitment or expenditure of public funds should be 

governed by comprehensive budget laws and openly available administrative rules. '155 

This section assesses the strength of the institutional framework for the expenditure of 

oil funds in Nigeria. 

In general, the Nigerian 1999 Constitution provides the general framework for 

the expenditure of public funds. It ' provides that all revenues received by the 

Federation (except for those authorised in the constitution to be paid into any other 

public fund) shall be paid into and form the Consolidated Revenue Fund of the 

Federation. 156 It provides a framework for the expenditure of funds from this Fund. 157 

iss Code 1.2 of the Code of Good Practices on Fiscal Transparency states that, "There should be a clear 
legal and administrative framework for fiscal management. This was further explained in Code 1.2.1 as 
meaning, "Any commitment or expenditure of public funds should be governed by comprehensive 
budget laws and openly available administrative rules. " 
<http: //www. imf. ori/external/np/fad/trans/code. htm#code> (8 May 2005). This can be accessed at the 
IMF website at http: //www. imf. orR/external/np/fad/trans/manual/. 
156 Constitution of the Federal Republic of Nigeria 1999 s 80 (1) states that, "All revenues or other 
moneys raised or received by the Federation (not being revenues or other moneys payable under this 
Constitution or any Act of the National Assembly into any other public fund of the Federation 
established for a specific purpose) shall be paid into and form one Consolidated Revenue Fund of the 
Federation. " 
's' Constitution of the Federal Republic of Nigeria 1999 s 80(2) states that no moneys shall be 
withdrawn from the Consolidated Revenue Fund of the Federation except to meet expenditure that is 
charged upon the fund by the constitution or where the issue of those moneys has been authorised by 
an Appropriation Act, Supplementary Appropriation Act or an Act passed in pursuance of section 81 of 
this Constitution. Section 80(3) states that no moneys shall be withdrawn from any public fund of the 
Federation, other than the Consolidated Revenue Fund of the Federation, unless the issue of those 
moneys has been authorised by an Act of the National Assembly. Section 80(4) No moneys shall be 
withdrawn from the Consolidated Revenue Fund or any other public fund of the Federation, except in 
the manner prescribed by the National Assembly. Section 84 (4) provides a list of the remuneration, 
salaries and allowances payable to holders of offices, which are charged upon the Consolidated 
Revenue Fund of the Federation. Section 81 the 1999 Constitution of the Nigeria. Section 81(1) states 
that the President shall cause to be prepared and laid before each house of the National Assembly at 
any time in each financial year estimates of the revenues and expenditure of the Federation for the next 
following year. Section 81(2) states, the heads of expenditure contained in the estimates (other than 
expenditure charged upon the Consolidated Revenue Fund of the Federation by this Constitution) shall 
be included in a bill, to be known as an Appropriation Bill, providing for the issue from the 
Consolidated Revenue Fund of the sums necessary to meet that expenditure and the appropriation of 
those sums for the purposes specified therein. Section 81(4) If in respect of any financial year it is 
found that (a) the amount appropriated by the Appropriation Act for any purpose is insufficient; or (b) a 
need has arisen for expenditure for a purpose for which no amount has been appropriated by the Act, a 
supplementary estimate showing the sums required shall be laid before each House of the National 
Assembly and the heads of any such expenditure shall be included in a Supplementary Appropriation 
Bill 
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The Constitution also specifically provides for the creation of a special account into 

which all revenue generated from oil is paid into. 158 ̀No monies shall be withdrawn 

from this account unless authorised by an Act of the National Assembly. ' 159 Thus the 

expenditure of public funds, whether from the Federation Account or from the 

Consolidated Revenue Fund, should not, constitutionally, occur without the scrutiny 

of the legislature, hence complying with the IMF code of good practices. 

Although the de jure state of affairs is that funds cannot be removed from the 

Federation Account without the passage of law, this has not always been the case in 

practice. Thus, prior to April 2002, deductions were made from the Federation 

Account. The deductions from this account known as `first charges' included external 

debt service or `cash calls' to cover governments share in the cost of oil production, 

expenditure on NNPC priority projects, expenditure of the National Judiciary Council 

and allocations based on the derivation principle of 13% of oil revenues. The Supreme 

Court piled, in April 2002, that such deductions, prior to the allocation of funds to the 

various levels of government, was unconstitutional. 160 The constitution stipulated that 

the first commitment of the Federation Account was the commitment to allocate 

requisite percentages of oil revenue to the various levels of government. 161 As such, 

deductions made prior to this allocation were unconstitutional. This was even more so 

as deductions from this account could only be made valid by approval from the 

National Assembly162 and these deductions did not have such approval. 

isa Constitution of the Federal Republic of Nigeria 1999 s 162. Section 162(1), states that the federation 
also maintains a special account to be called `the Federation Account' into which shall be paid all 
revenues collected by the Government of the Federation except the proceeds from the personal income 
tax of the personnel of the armed forces of the Federation, the Nigerian Police Force, the Ministry or 
department of government charged with responsibility for Foreign Affairs and the residents of the 
Federal Capital Territory, Abuja. 
159 Constitution of the Federal Republic of Nigeria 1999 s 80(3) states that "No moneys shall be 
withdrawn from any public fund of the Federation, other than the Consolidated Revenue Fund of the 
Federation, unless the issue of those moneys has been authorised by an Act of the National Assembly. " 
160 Attorney General of the Federation v Attorney General Abia State and 35 Others (No. 2) (2002) 6 
Nigerian Weekly Law Report 542 part 764. 
161 Constitution of the Federal Republic of Nigeria 1999 s 162(3) Any amount standing to the credit of 
the Federation Account shall be distributed among the Federal and State Governments and the local 
government councils in each State on such terms and in such manner as may be prescribed by the 
National Assembly 
162 Constitution of the Federal Republic of Nigeria 1999 s 80(3) states that, "No moneys shall be 
withdrawn from any public fund of the Federation, other than the Consolidated Revenue Fund of the 
Federation, unless the issue of those moneys has been authorised by an Act of the National Assembly. " 
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Also research conducted by the CBN found that evidence of inaccurate and 

inconsistent data on actual government revenue and expenditure produced by the 

Accountant General, especially as it relates to oil revenue inflow into the Federation 

Account exists. 163 It is therefore not surprising that in August 2003, the chairman of 

the Revenue Mobilisation, Fiscal and Allocation Commission, (RMAFC) which has 

the responsibility to monitor accruals to and disbursements from the Federation 

Account, 164 accused the Presidency (government) for repeatedly collecting N35 

billion from the federation account, monies which were meant to be allocated to the 

local government every month, though they were never received by the local 

government. 165 This reveals that despite the rigid de jure constitutional framework 

requiring legislation before the disbursement of public funds, (particularly funds from 

the Federation Account) the de facto situation is that no mechanisms exist at the 

ministry level in state and federal government to ensure that such monies are spent for 

the purpose they are directed. This thus led the IMF to state in its 2003 country report 

on Nigeria that: 

[A] proper assessment of the effectiveness of revenue allocation 
requires, as a minimum, information on the composition of spending by 
function, both at federal and sub-national levels. Functional categories of 
spending (e. g. on health and education) are non-existent at the federal and 
state levels. 166 

Section 80(4) states that No moneys shall be withdrawn from the Consolidated Revenue Fund or any 
other public fund of the Federation, except in the manner prescribed by the National Assembly. 
163 Central Bank of Nigeria `Legislative - Executive Relations and the Budgetary Process in Nigeria: 
An Evaluation of the 1999 Nigerian Constitution' (Central Bank of Nigeria Abuja 2004) 29 
<http: //www. cenbank. org/OUTIPUBLICATIONS/REPORTS/RD/2003/OCCASIONAL%2OPAPER% 
20NO. %2028. PDF> (28 August 2004). 
164 The Revenue Mobilisation Allocation and Fiscal Commission has the power under the third 
schedule of the Constitution of the Federal Republic of Nigeria 1999 s 32 to "(a) monitor the accruals 
to and disbursement of revenue from the Federation Account; (b) review, from time to time, the 
revenue allocation formulae and principles in operation to ensure conformity with changing realities. 
Provided that any revenue formula which has been accepted by an Act of the National Assembly shall 
remain in force for a period of not less than five years from the date of commencement of the Act; (c) 
advise the Federal and State Governments on fiscal efficiency and methods by which their revenue can 
be increased; (d) determine the remuneration appropriate for political office holders, including the 
President, Vice-President, Governors, Deputy Governors, Ministers, Commissioners, Special Advisers, 
Legislators and the holders of the offices mentioned in sections 84 and 124 of this Constitution; and (e) 
discharge such other functions as are conferred on the Commission by this Constitution or any Act of 
the National Assembly. ' 
165 Nwaobi (n 150) 58 - 59. 
166 IMF 2003 Country Report No 03/60 on Nigerian (n 148) 57 para 120 fn 43 
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The Revenue Mobilisation, Fiscal and Allocation Commission, (RMAFC) also 

accused Obasanjo for breaching section 162(2) of the Constitution which requires the 

President to submit allocations from the Federation Account (Revenue According 

Bill) to the National Assembly after advice from the RMAFC. 167 The Chairman stated 

that the President's refusal to submit the `Revenue According Bill' prepared by them 

was a breach of the Constitution, which empowered them to prepare this Bill, and 

required the President to submit it without amendment. 168 This reveals that despite 

the rigid de jure constitutional framework for procedures for the disbursement of 

funds from the Federation Account the de facto situation is that the government can 

circumvent it. 

4.1.1.3. Inadequate Institutional Framework for Fiscal Management of Oil 

Revenue Allocation to Sub-national Levels of Government 

In recognition of the impact of fiscal management at sub-national levels on the 

general fiscal management of any state, the IMF-World Bank Codes of Good 

Practices on Fiscal Transparency states, `The responsibilities of different levels of 

government... should be well defined. ' 169 The explanation manual on Fiscal 

Transparency further explains this code by stating that, `A clear demarcation of roles 

within government is essential for transparency. At the broadest level, it is necessary 

to define the allocation of tax powers and expenditure responsibilities between 

different levels of government ... 
'170 this means that the fiscal management of sub- 

national governments should be clearly defined and governed by law. 

The assessment of the institutional framework for the fiscal management of oil 

revenue by state governments is of particular significance in Nigeria given that the 

167 Constitution of the Federal Republic of Nigeria 1999 s 162 (2) states that "The President, upon the 
receipt of advice from the Revenue Mobilisation Allocation and Fiscal Commission, shall table before 
the National Assembly proposals for revenue allocation from the Federation Account... " 
168 Nwaobi (n 150) 59. 
169 Second part of code 1.1.2 of the Code of Good Practices on Fiscal Transparency which can be found 
in the explanation manual of the Code of Good Practices on Fiscal Transparency and can be accessed at 
the IMF <website at http: //www. imf. orelexternal/np/fad/trans/manual/secOl a. htm> (8 May 2005). 
170 The Code of Good Practices on Fiscal Transparency can be found in the explanation manual of the 
Code of Good Practices on Fiscal Transparency and can be accessed at the IMF <website at 
http: //www. imf. org/external/np/fad/trans/manual/secOla. htm>(8 May 200). 
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history of fiscal indiscipline and excessive spending by state governments has also 

contributed to the general history of poor fiscal expansion and mismanagement in 

Nigeria. 171 States and local governments are allocated about half of the oil revenue. 172 

Hence, without an adequate institutional infrastructure for accountability of public 

spending at state and local government levels, excessive and uncontrollable spending 

will be rampant. The ensuing section assesses key institutional requirements for 

proper fiscal accountability at sub-national levels of government. 

4.1.2. Inadequate Institutional Provisions in the Constitution for Coordination 

of Federal and State Government Fiscal Management 

The coordination of fiscal management at both state and federal level requires 

the establishment of a clear legal framework to ensure that states conduct their fiscal 

affairs properly. This framework should, ideally, be enshrined in the Constitution. 173 

Although the Nigerian Constitution establishes the federal system, 174 allocates 

responsibilities for government functions among state and federal government175 and 

provides for the allocation of revenue among the levels of government, 176 it fails to 

171 Baunsgaard (n 133) 4. 
172 Constitution of the Federal Republic of Nigeria 1999 s 162 (3)-(5) states that local and state 
government are allocated funds from the Federation Account. Baunsgaard (n 133) 4, states that the 
amount allocated to state and local government constitute about half of total oil revenue annually. 
173 The explanatory Manual on Fiscal Transparency explains Code 1.1.2 by stating that `The A clear 
demarcation of roles within government is essential for transparency. At the broadest level, it is 
necessary to define... at each level of government, the fiscal role of the executive and legislative 
branches. This is often done as part of constitutional law. ' 
174 Constitution of the Federal Republic of Nigeria 1999 s2 (2). 
ns Constitution of the Federal Republic of Nigeria 1999 s4 allocates legislative responsibility between 
federal and state governments. Section 5 allocates executive responsibilities between the state and 
federal government, while Section 6 allocates judicial responsibilities between the state and federal 
government. 
76 Constitution of the Federal Republic of Nigeria 1999 s 162 (2), states that the President, upon 

receipt of advice from the Revenue Mobilisation Allocation and Fiscal Commission, shall table before 
the National Assembly proposals for revenue allocation from the Federation Account, and in 
determining the formula, the National Assembly shall take into account, the allocation principles 
especially those of population, equality of states, internal revenue generation, landmass, terrain as well 
as population density, provided that the principle of derivation shall be constantly reflected in any 
approved formula as being not less than 13% of revenue accruing to the Federal Account directly from 
natural resources. IMF 2003 Country Report on Nigeria: Report No 03/60 (n 148) 56 on para 6,7 and 8 
(on Federation Account revenue sharing in 1999). Constitution of the Federal Republic of Nigeria 1999 
s 162(3) states that, `Any amount standing to the credit of the Federation Account shall be distributed 
among the Federal and State Governments and the local government councils in each State on such 
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provide for financial responsibility within the state and local government. It does not 

provide either, for the coordination of their financial management within the context 

of the overall national policy. Thus, section 7 of the 1999 Constitution of the Federal 

Republic of Nigeria, which deals with the operation of sub-nationals, makes no 

mention of a requirement that the conduct of the state governments' fiscal affairs 

should be within the framework of the federal government. '77 

As such, states and local governments enjoy significant autonomy by law178 

and traditionally have not been required to coordinate their fiscal policies with those 

of the federal government. 179 Furthermore, states are not obliged to report on the 

execution of their budgets, and consequently little information is available in Nigeria 

on these budgets. 180 It was part of this fiscal irresponsibility and the macroeconomic 

consequences of it that inspired the recent National Economic Empowerment and 

Development Strategy (NEEDS). 181 This program seeks to address this problem. 

terms and in such manner as may be prescribed by the National Assembly. ' Section 162 (4)-(5) 

provides the same in respect of state and local governments, respectively. 
77 Constitution of the Federal Republic of Nigeria 1999 s 7(1) states that, `... The Government of every 
State -shall ... ensure their [local governments] existence under a Law which provides for the 
establishment, structure, composition, finance and functions of such councils. ' Also see IMF Country 
Report on Nigeria Report No 03/60 (n 148) 54 para 112. 
178 Constitution of the Federal Republic of Nigeria 1999 s 7(1) states that, `... The Government of every 
State shall ... ensure their [local governments] existence under a Law which provides for the 
establishment, structure, composition, finance and functions of such councils. ' 
179 IMF Country Report on Nigeria Report No 03/60 (n 148) 54 para 112. 
180 Ibid; IMF Public Information Notice: IMF Concludes 2004 Article IV Consultation with Nigeria 
Report No 04/80 (IMF Washington D. C. August 2004) 1 
<http: //www. imf. org/external/np/see/pn/2004/pnO480. htm> (10 September 2004). The report found 
that although the federal government achieved some fiscal tightening, this was more than offset by 
higher spending of the oil windfall by state and local governments (SLGs); For more recent challenges 
indicating excessive spending at sub-national levels of government see, IMF Country Report on 
Nigeria: 2004 Semi-Annual Staff Report under Intensified Surveillance Report No 05/37 (IMF 
Washington D. C. February 2005) 15 (fn 20) and 18 
<http: //www. imf. org/external/pubs/ft/scr/2005/crO537.12df> (20 February 2005). 
la' The NEEDS reform agenda included: Right-sizing the public sector and eliminating ghost workers; 
Re-professionalize the public service; Rationalize, re-structure and strengthen institutions; 
Privatization and liberalization programme; Tackling corruption and improving transparency in 
government accounts; Reduce waste and improve the efficiency of government expenditure. For more 
on NEEDS see National Economic Empowerment and Development Strategy (NEEDS) (National 
Planning Commission Federal Secretariat Abuja, March 2004) 31 - 43,34 
<http: //www. nigeria. gov. ng/eGovernment/Needs. PDF> (9 August 2004). Suffice to say that to date 
state government still contribute to inflation resulting from the manner in which they spend federal 
allocations to them from the Federation Account. Thus the E Ugwu 'CBN and the challenges of 
economic revival' Guardian Newspaper (Lagos Nigeria 11 July 2005) 
<http: //www. guardiannewsngr. conVmoneywatch/article01> (11 July 2005) states, `According to the 
communique No. 43 of the Monetary Policy Committee (MPC) of the apex regulatory institution 
released last week, the month-on-month inflation rate for the period was 16.3 per cent which according 
to it, reflected largely the rise in the price of staple food... This rise [in inflation rate] reflected the 
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The IMF recognises that fiscal policy rules could play a role in redressing the 

fiscal irresponsibility and mismanagement currently exhibited at sub-national levels in 

Nigeria. 182 It, however, recently indicated that the autonomy of states in managing 

their fiscal affairs still pose a threat to the maintenance of macroeconomic stability in 

Nigeria. It stated, in its semi annual report for Nigeria published in 2005 that: 

While the outlook for the remainder of 2004 is promising, the government 
faces the immediate challenge of persuading all states to continue to save 
the oil revenue windfall. It will be essential to preserve and reinforce 
fiscal discipline and solidify the gains made in macroeconomic 
stabilization. Early passage of the Fiscal Responsibility Bill will help 

provide the legal underpinning for a prudent consolidated fiscal policy. 183 

4.1.3. Existence of Laws Limiting Borrowings at Federal and State Levels of 

Government 

The existence of laws limiting borrowings at federal and state levels of 

government commits all levels of government to responsible fiscal management in 

support of the general fiscal policy framework of a state. In Nigeria, no provision 

prohibits federal and state governments from borrowing either nationally or 
internationally. 184 However, neither the federal or state government nor any of their 

injection of liquidity by the three tiers of government through the release from the Federation Account 
Allocation Committee (FAAC). ' 
182 IMF Country Report No 03/60 on Nigeria (n 148) 29 para 62. Also, for a detailed account of the role 
of a fiscal rule designed with the aim of achieving long-run sustainable use of oil revenue, could have 
in providing a more stable framework for fiscal policy formulation in Nigeria, see Baunsgaard (n 133) 
5 and 27. 
183 IMF 2004 Country Report on Nigeria Report No 05/37 (n 180) 4. 
184 Constitution of the Federal Republic of Nigeria 1999 s 4(1) - (2) provides that, `... the National 
Assembly which is the legislature of Nigeria (consisting of the Senate and the House of 
Representatives) shall have power to make laws for the peace, order and good government of the 
Federation or any part thereof with respect to any matter included in the Exclusive Legislative list set 
out in Part I of the Second Schedule to this Constitution. ' The Exclusive Legislative List set out in Part 
I of the Second Schedule to the Constitution listed `the Borrowing of moneys within or outside Nigeria 
for the purposes of the Federation or of any State' as a part of what the National Assembly has the 
power to legislate on thus enshrining the power of both Federal and State government to borrow 
externally and internally. Also states are not prohibited from borrowing externally provided they follow 
the necessary procedure outlined in the Debt Management Office (Establishment) Act No 18 2003 s. 
21(2). This states that, `The Federal, State Government or any of their agencies shall not obtain any 
external loan except with a guarantee issued by the Minister. ' With respect to external borrowing by 
the Federal government, art 21(1) states that the `No external loan shall be approved or obtained by the 
Minister unless its terms and conditions shall have been laid before the National Assembly and 
approved by its resolution. ' 

312 



agencies can obtain any external loan without a guarantee issued by the Minister of 

Finance. 185 Also, the Minister of Finance cannot approve or obtain any external loan 

186 
without the approval of the National Assembly (the legislature). 

Federal, state and local governments or any of their agencies can, however, 

borrow nationally from banks and financial institutions but they need the approval of 

the Minister of Finance to do this. 187 Banks are also not prohibited from holding 

bonds issued by states-188 Hence in 2003, four states issued bonds totalling N12.5 

billion. 189 In that same year, Lagos State issued bonds worth N15 billion with the 

main aim of financing its debt of roughly the same amount. The IMF is apprehensive 

about the macroeconomic consequence of such debts and believes that increases in 

state bonds could create a huge rise in national debt, which may require federal 

government to bail out such states. 190 

The macroeconomic consequences of state borrowing, particularly as it relates 

to internal borrowings, are detrimental to a monetary union arrangement. 

Uncontrolled borrowings have inflationary effects, which eventually affect price 

stability and the conduct of monetary policy within the nation. If the 'institutional 

arrangement for the regulation of state borrowing is weak, the conduct of national 

monetary policy is jeopardised. A Member State with this state of affairs would not be 

able to comply with the economic convergence rules of the proposed monetary union. 

Since this is the case in Nigeria, 191 it cannot be said that Nigeria is prepared for the 

WAMZ monetary union. 

185 Debt Management Office (Establishment) Act No 18 2003 s. 21(2). This states that, `The Federal, 
State Government or any of their agencies shall not obtain any external loan except with a guarantee 
issued by the Minister. ' 
186 Debt Management Office (Establishment) Act No 18 2003 s. 21(l), states that `No external loan 
shall be approved or obtained by the Minister unless its terms and conditions shall have been laid 
before the National Assembly and approved by its resolution. ' 
187 Debt Management Office (Establishment) Act No 18 2003 s. 24. 
188 Debt Management Office (Establishment) Act No 18 2003 s. 23 - 24. 
189 IMF Country Report on Nigeria: Report No 03/60 (n 148) 54 para 111. 
190 Ibid 54. 
191 Hence although one of the convergence criterion is the attainment of a single digit inflation with the 
intention of attaining a 5% inflation rate just prior to the commencement of the monetary union, the 
Central Bank of Nigeria has recently (in July 2005) recorded a rise in inflation rate to 16.3%. 
According to E Ugwu 'CBN and the challenges of economic revival' Guardian Newspaper (Lagos 
Nigeria 11 July 2005) <http: //www. guardiannewsngr. conVmoneywatch/article0l> (11 July 2005), this 
was higher than the 10% recorded in December 2004. This rise has been directly attributed to the 
injection of liquidity by the three levels of government (Federal, State and Local Governments) through 
the release of funds to them from the Federation Account. 
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4.1.4. Inadequate Institutional Mechanisms to Check Corruption in Nigeria 

Corruption has been defined as the mismanagement of public funds and the 

use of public funds or resources for private gain. 192 It contributes to higher inflation as 

it makes excessive government spending harder to control. Debrun, Masson and 

Pattillo state that the level of corruption has been deemed an indicator of the existence 

of wasteful spending in a state. 193 As corruption involves the use of public funds for 

private gain by public servants, the legal framework for fiscal management should 

consist of adequate provisions governing the behaviour of public servants. It is in 

recognition of this that the IMF-World Bank Codes of Good Practices on Fiscal 

Transparency states (as a component of Code 1.2 on the existence of clarity in the 

legal and administrative framework of fiscal management) that, "Ethical standards of 

behaviour for public servants should be clear and well publicized. s194 

Nigeria is rated by businesses and country analysts as the second highest most 

corrupt country in the World. 195 Corruption is a widespread phenomenon in the public 

sector and in the Nigerian economy at large and has been a characteristic feature of all 

the regimes since independence. However, for the purposes of this section, recent 

incidents of corruption in all the branches of government shall be highlighted. The 

economic impact of corruption in a state and the long-term impact on an economic 

and monetary union program are considered too. Also the recent Nigerian initiatives 

192 The World Bank `Corruption' World Bank Institute 1- 64 
<http: /Mwebl8. worldbank. org/ECA/Transport. nsf/ExtECADocByUnid/AEBC8BC811C958 1E85256 
B7A0052E51C/$file/CORRUPT1. pdf> (5 July 2005) states that Corruption in public service has been 
defined as `the abuse of public office for private gain'. It states that, `Public office can also be abused 
for personal benefit... through patronage and nepotism, the theft of state assets, or the diversion of state 
revenues. ' 
193 X Debrun P Masson and C Pattillo `Monetary Union in West Africa: Who might gain, Who might 
Lose and Why? ' (IMF Working Paper WP 02/226 December 2002) 11 
<http: //www. imf. org/external/pubs/ft/wp/2002/wr)02226. pdf> (1 March 2004). 
194 Code 1.2.3 of The Code of Good Practices on Fiscal Transparency states, `Ethical standards of 
behaviour for public servants should be clear and well publicized. ' This code is the third component of 
Code 1.2 of Code of Good Practices on Fiscal Transparency which states, `There should be a clear 
legal and administrative framework for fiscal management. ' See Code of Good Practices on Fiscal 
Transparency <http: //www. imf. org/external/np/fad/trans/code. htm> (24 June 2004). 
195 Transparency International `Transparency International Corruption Perceptions Index 2004' 
(Transparency International Berlin 2004) 5. 
<httn: //www. transparency. org/cpi/2004/dnld/media pack en. pdf> (18 May 2005). 
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to tackle corruption in public office and the extent or practicality of their success are 

assessed too. 

4.1.4.1. Mechanisms to Check Corruption in Nigeria and their Effectiveness 

As seen in section 4.1.1.2, although the 1999 Nigerian Constitution provides 

for a framework for the execution and monitoring of approved expenditure, as well as 

a framework for collecting revenue, this is weak. Nigeria has a history of discovering, 

investigating and penalising the embezzlement of public funds after the demise of 

corrupt government regimes. 196 Most of these embezzlements stemmed from the use 

of public funds for private gain couched as been used for public purpose. 197 This 

evidences the absence of a clearly defined arrangement for the execution and 

monitoring of approved expenditure and for the collection of revenue. The 

embezzlement of these funds has serious fiscal consequences as there is no control 

over public spending for private or public purposes, with serious inflationary 

consequences. 

4.1.4.2. Evidence of Corruption in the Branches of Government 

196 Recent examples of this were the inquiry into the disappearance of $ 12.2 billion oil funds in the 
Babangida regime, which was ordered by General Abacha after he came into power in 1993. These 
funds in question were placed in special accounts and were unaccounted for. Likewise, soon after 
coming into power, after Abacha's death, General Abubakar ordered an investigation of the alleged 
theft of under the Abacha regime of $2.3 billion from the central bank. In this same regime, there was 
an investigation into an alleged $2 billion fraud by some members of the previous government. This 
involved the withdrawal in 1996 of $2.5 billion of public funds to settle debts owed to Russia for the 
construction of the Ajaokuta steel plant, but which in reality had been discounted to only $550 million 
in a secretly negotiated debt buy-back deal. These examples were reported by T Obadina `Nigeria's 
Economy at the Crossroads' (June 1999) 11 Africa Recovery 

<http: //www. un. org/ecosoedev/geninfolafrec/subiindx/subpdfs/131nigr. pdf> (6 November 2003). 
197 As seen in the above footnote there was no mechanism effective for accounting for, and exposing 
and punishing the embezzlement of the discounted deal which was three quarters of what was actually 
paid in the end as reported by T Obadina `Nigeria's Economy at the Crossroads' (June 1999) 11 Africa 
Recovery <http: //www. un. org/ecosoedev/Reninfo/afrec/subiindx/subpdfs/13lnigr. pdf> (6 November 
2003). Also, the usage of such funds for private gain by public officials was revealed in the 
unpublicised Audit Report for the 2001 Fiscal year by Vincent Azie the then Auditor-General cited in 
M Peel `Nigeria shines light on corruption at the top: A report on public spending reads like an 
extended charge sheet' Financial Times (London UK 7 February 2003) 10. This report had a catalogue 
of first hand embezzlement of funds by public officials in this current democratic regime; News report 
on corruption is a constant feature both in national and international media, hence Emmanuel 
Onwubiko, 'Nigeria lost N56 trillion to military regimes, says Ribadu' The Guardian Newspaper 
(Lagos Nigeria 18 May 2005). He states, "OVER N56 trillion of the country's money has been lost 
through self-enrichment by past military rulers. The disclosure was made yesterday by the Chairman of 
the Economic and Financial Crime Commission (EFCC) Alhaji Nuhu Ribadu" 
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The contentious 2001 Audit report in Nigeria which was made public and 

immediately recalled and followed by the immediate dismissal of the Auditor-General 

is perhaps the most comprehensive and telling on corruption in all branches of 

government. 198 A detailed study on the findings of this report was published by the 

Quantitative Economic Research Bureau. 199 This study revealed that blatant evidence 

of corruption and financial fraud in the executive and legislative branches of 

government in the 2000 to 2001 financial year. It found that more than N23 billion 

was lost on the misappropriation of funds in 10 major ministries in one year (2001). 200 

The amount represents financial frauds ranging from embezzlement payments for jobs 

not done, over-involving double debiting, and inflation of contract figures to release 

of money without the consent of the appointed approving authority. Somewhat 

paradoxically, the ministry of competition and integration in Africa was top of the list 

of corrupt ministries in 2001, with about N10.453 billion unaccounted for during the 

financial audit. It would have been expected, at the very least, that such a ministry 
(particularly in Nigeria which is canvassing for a West African Monetary Union) 

would understand the implications to an economic and monetary integration agenda 

of the misappropriation of public funds on a Member State, but this has clearly not 
been the case in Nigeria. 

Evidence of financial fraud was also rampant in the assessment of the financial 

records of the National Assembly, where public money was distributed to officials of 

the legislature without the necessary administrative criteria and procedure. 201 With 

respect to the judiciary, evidence of corruption is also rift and only recently two 

198 Federal Government of Nigeria Federal Audit Report of the Federal Ministries and Parastatals of 
Nigeria 2001 (Unpublished Nigeria 2001), see Nwaobi (n 150) 55 -58 for a detailed account of its 
content. Also see M Peel `Nigeria shines light on corruption at the top: A report on public spending 
reads like an extended charge sheet' Financial Times (London UK 7 February 2003) 10, for more on 
this. 
19' Nwaobi (n 150) 55 -58. 200 Ibid. 
201 Ibid 57. The study in quoting from the Audit Report of 2001 stated that "... N1,520 million was 
paid to a member of the house of Representatives on payment voucher number 2030 of February 
7,2001 as refund of out- of - pocket expenses incurred on foreign medical treatment. The report found 
out that only N4400,000 was approved on the advice of the chief medical officer of the National 
Assembly, who observed that there was no referral from the National Assembly clinic or any 
government hospital before undergoing treatment abroad. " 
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renowned Court of Appeal judges were dismissed by the president on the 

recommendation of the National Judicial Commission for corruption allegations. 202 

4.1.4.3-Institutional Efforts of Nigeria to Tackle Corruption and the Feasibility 

and Long-term Sustenance of these Efforts 

Due to the widespread nature of corruption in Nigeria in the branches of 

government and public corporations, several institutional anti-corruption initiatives 

have been adopted in Nigeria. These included the establishment of agencies enforcing 

anti-corruption laws with powers to investigate, prosecute and punish corruption. 

These agencies include: 

4.1.4.3.1. The Independent Corrupt Practices and other Related Offences 

Commission (ICPC) 

The Independent Corrupt Practices and other Related Offences Commission 

(ICPC) was established under the Corrupt Practices and other Related Offences Act 

2000.203 The aim of this institution was to eradicate institutional corruption and 

related offences in Nigeria. In 2004 (four years after its establishment) the chairman 

admitted, however, that the institution had not succeeded in its tasks. 204 The main 

reasons he gave for its lack of success were: under-funding of the agency; limited 

202 `Nigerian judges sacked over graft' (British Broadcasting Corporation) 

<http: //news. bbc. co. uk/l/hi/world/africa/4545059. stm> (13 May 2005); Also see Nwaobi (n 221) 63- 
70. 
203 The Corrupt Practices and other Related Offences Act 2000 (Act No 5) <http: //www. nigeria- 
law org/Corrupt%20Practices%20and%20other%2ORelated%20Offences%2OAct%202000. htm> (3 
July 2005). 
204 D Ihenacho `Nigeria's Anti-Corruption Shenanigan' Nigeria World (21 June 2004) 

<http: //nigeriaworld. com/columnist/ihenacho/062104. html> (4 July 2005), where Ihenacho quoted the 
chairman's frustration on the limitation of their powers when he stated in June 2004 that, 'I am aware 
that the expectation of many Nigerians is to see many past heads of state, governors or military 
administrators' names on the list of those being investigated by this commission. Many are 
disappointed because such names have not appeared on the list of people we are investigating. But the 
truth of the matter is that even if the commission receives complaints about these people who had 

earlier held offices in the past, there is little or nothing the commission could do because it cannot 
investigate any corrupt practices that occurred before the commission was established.... The law does 

not permit me to investigate President Babangida and other military heads of state as being suggested 
by you or any suspected corrupt public officers who served before June 2000 in this country. 
Fortunately, however, the police have the powers to investigate both the past and the present heads of 
state and all other public officers. ' 
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power of jurisdiction as it cannot investigate public officials who served prior to its 

establishment and the slow and corrupt judicial process in Nigeria, 205 which has 

affected their enforcement of findings of corruption in public office. 206 The 

institutional drawbacks of this anti-corruption effort have led to criticisms that the 

present civilian government lacked a genuine interest to rid the country off 

corruption. 207 

4.1.4.3.2. The Economic and Financial Crimes Commission (EFCC) 

The Economic and Financial Crimes Commission (EFCC) was established in 

2002 under the Economic and Financial Crimes (Establishment) Act 2002, which was 

repealed in 2004.208 It was charged with the enforcement and administration of the 

Act in the overall context of preventing, detecting, investigating and prosecuting all 

cases of economic and financial crimes in Nigeria. 209 Section 46 of the Economic and 

Financial Crimes (Establishment) Act, 2004 defines Economic Crimes which include 

the non-violent criminal and illicit activity committed with objective of earning 

wealth illegally, any form of fraud, money laundering, illegal oil bunkering, tax 

evasion, dumping of toxic wastes, etc. 210 Despite these provisions, the EFCC has been 

205 See Ihenacho (n 204). 
206 Hence, in Ihenacho (n 204), Ihenacho quoted the ICPC chairman's, Justice Akanbi, frustration to 
journalists, when he stated, `You are aware of what happened after we received complaints of corrupt 
practices against some state governors. According to the law that establishes this commission, we 
forwarded request to the Chief Justice of Nigeria (CJN) to convoke a committee to investigate them. 
But what happened? Bayelsa State governor, for instance, went to court to sue the CJN, the 
commission and myself. The suit was filed by the doyen of the Nigerian bar wherein the legality of the 
ICPC Act was even challenged. There was a general lull for almost two and half years because of the 
court case. ' 
207 Ihenacho (n 204) stated, `What all this implies in our view is that with the ICPC muzzled through 
the skewed statute establishing it and bogged down in the corrupt and chameleon-like Nigerian 
judiciary, and with the Nigerian police hopelessly corrupt, the anti-corruption campaign in Nigeria 
seems to be existing in name only. As Justice Akanbi lamented this past week, it is hard to discover any 
interest in the Obasanjo administration to rid the Nigerian nation of corrupt practices. Looking at the 
limited scope granted the ICPC and its sister organization, Economic and Financial Crimes 
Commission, (EFCC), giving the fact that the laws establishing them have been intentionally skewed to 
have very limited application so as to adequately protect some corrupt individuals, it is hard to find any 
interest and zeal in the current administration in Nigeria to carry the battle right down to the domain of 
corruption and criminals in the nation. ' 
208 Economic and Financial Crimes (Establishment) Act No 12004. 
209 Ibid s6 (a)(b)(j)(m). 
210 In Economic and Financial Crimes (Establishment) Act 2004 s 7(2), it was also charged with the 
responsibility of enforcing other laws and regulations relating to economic and financial crimes 
including: Money Laundering Act of 1995 (now2004); Advance Fee Fraud (otherwise known as 419) 
and other Related Offences Act of 1995; Failed Banks (Recovery of Debts) and Financial Malpractices 
in Banks Act of 1996; Banks and other Financial Institutions Act of 1991; Miscellaneous Offences Act, 
1985. 
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unable to fulfil its mandate for the following reasons: slow pace of the judicial 

process, 211 corruption in the judicial process, 212 and inadequate funding, 213 inadequacy 

of existing procedural rules for prosecuting financial crime offenders which prove 

controversial in courts (especially relating to the admissibility of materials generated 

electronically and which a lot of financial crimes today involve), 214 absence of laws to 

cater for financial crimes committed over the internet (often referred to as cyber crime 

offence), which make it easier for such crimes to be committed in Nigeria and 

thereafter leaving the court to decide contentious issues on territorial jurisdiction for 

the trial and thus making investigation and prosecution of such crimes difficult. 215 A 

Cyber-Crime Commission has, however, been established to investigate crimes 

involving the internet initiated from Nigeria216 - as already pointed out. A Cyber 

Crime Bill is also currently being proposed. 217 

4.1.4.3.3. The Nigerian Code of Conduct Bureau 

The Nigerian Code of Conduct Bureau was established by law in 1989 with 

the mandate to 'establish and maintain a high standard of morality in the conduct of 

government business and to ensure that the actions and behaviour of public officers 

conform to the highest standards of public morality and accountability'. 218 The Bureau 

has not been very successful at fulfilling its aim. As it was established by a military 

government, its operation was stifled by the lack of accountability, which 

characterised the autocratic government that established it. The 1999 Constitution, 

211 N Ribadu `Problems associated with the enforcement of economic crimes' (paper presented by the 
Economic and Financial Crimes Commission Chairman at the Nigerian Bar Association Annual 
Conference Abuja August 2004) 5 and 7< 
http: //www. efccnijzeria. org/index., Php? option=com docman&task=cat view&Itemid=43&gid=77&ord 
erbe=dmdate_published&ascdesc=DESC> (4 July 2005). Suffice to say that Economic and Financial 
Crimes Commission Act of 2004 s 19(2) (b) and (c) has enjoined the courts to treat the matters brought 
before it by the Commission expeditiously. The Chief Judges of the Federal and State High Courts 
(including the High Court of the Federal Capital Territory) are also enjoined to designate courts and 
judges to hear matters emanating from the Commission. It is hoped that this will improve the situation 
for the better. 
212 Ibid. 
213 Ribadu (n 211) 13. 
214 Ibid 10. 
2's Ibid 12. 
216 See Statement of Nigeria's Commitment in `Compact to Promote Transparency and Combat 
Corruption: A New Partnership Between the G8 and Nigeria' 5 
<httn: //www. fco. gov. uk/Files/kfile/Art%2007%20TRANSPARENCY%2000MPACT%20NIGERIA 
%20FINAL. pdf> (4 July 2005). 
217 Ribadu (n 211)12. 
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which supposedly strengthened its authority by granting it investigation powers, 219 

has not made much of a difference in penalising public officers who violate 

constitutional provisions. Recently, calls were made for the President to be subject to 

investigation by the Bureau for infringing constitutional provisions on the code of 

conduct for public servants-220 

Despite these efforts, corruption is still very widespread in Nigeria (rated the 

second most corrupt nation in the world according to Transparency International) as 

mentioned above. 221 In 2004, in a bold step to show its fight against corruption, 

Nigeria committed itself to fighting corruption in an agreement with the G8 countries. 

Nigeria did this through its implementation of national anti-corruption strategies, 

which aimed at improving the country's flawed reputation. 222 Part of these strategies 

includes strengthening existing institutional mechanisms to combat corruption. 

However, it is too soon to tell whether these strategies will make a tangible 

contribution in fighting corruption in Nigeria. From Nigeria's track record of failing 

to combat corruption, 223 high expectations in this regard are not realistic in the short 

term One suggestion in combating corruption in Nigeria would be first to strengthen 

the institutional framework for tackling corruption by -streamlining the various 
institutions involved in this effort. The existence of numerous agencies or 

arrangements with the task of combating corruption amounts to the duplicity or 

218 " he Nigerian Code of Conduct Bureau and Tribunal Decree Number 1 of 1989. 
219 Fifth Schedule of the 1999 Constitution part 1 on the Code of Conduct for Public Officers ss 11-12 
http: //www. nigeria- 
law. org/ConstitutionOfTheFederalRenublicOfNiizeria. htm#CodeOfConductForPublicOfficers (28 July 
2005). 
220 L Okenwa and G Akinsanmi `Fawehinmi Urges Conduct Bureau to Seize N6.5 Bn Library Fund' 
This Day (Lagos Nigeria 7 June 2005) <http: //allafrica. com/stories/200506080239. html> (5 July 2005). 
This report stated that Gani Fawehinmi, a human rights activist asked that the President be brought 
before the Bureau for spending public funds for the establishment of the Presidential Library. 
221 Transparency International Corruption Perceptions Index 2004 (n 195). 
222 This agreement between Nigeria and the G8 countries was made in Sea Island Summit 2004 in a 
`Compact to Promote Transparency and Combat Corruption. ' The strategy to combat corruption in this 
strategy is to be enshrined in the general framework for economic reform embrace: It was to be 
enshrined the following: (a) Maintenance of Macro Economic Stability, (b) Public Expenditure/Budget 
Reforms and Public Revenue Reforms; (c) Public Sector/Reforms; (d) Accelerated Privatization and 
Liberalization; (e) Anti-corruption, Transparency and Accountability Reforms. See Statement of 
Nigeria's Commitment in "Compact to Promote Transparency and Combat Corruption: A New 
Partnership Between the G8 and Nigeria" 1 
<http: //www. fco. Qov. uk/Files/kfile/Art%2007%20TRANSPARENCY%2000MPACT%20NIGERIA 
%20FINAL. pdf> (4 July 2005). 
223 For a brief historical account of Nigeria's effort at combating corruption see, N Ribadu `The Role of 
the EFCC in Sanitising the Nigerian Economic Environment in a Democratic Setting' 
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multiplicity of efforts and obfuscates the general framework for combating 

corruption. It is also a waste of government resources and further buttresses the 

argument that excessive government spending is prevalent in Nigeria. 

The factors assessed above contribute to fiscal mismanagement in Nigeria and 

the inability of Nigeria to attain macroeconomic stability. Hence Debrun, Masson and 

Pattillo state that it is more difficult to implement fiscal rules, which are required for a 

monetary union arrangement in Africa than in other regions. 224 The same has been the 

case with WAEMU states and although fiscal performance improved after devaluation 

between 1994 and 1997, this has deteriorated again due to poor fiscal policies. 225 

4.2. The Central Bank of Nigeria and its Ability to Contain the Inflationary 

Effects of Excessive Government Spending 

Due to the numerous opportunities for fiscal expansion in Nigeria and the 

inadequacies of institutional mechanisms to check these, it is pivotal that the Central 

Bank is able, to contain the inflationary effects of excessive govenunent spending in 

order to fulfil its objective of maintaining price stability. 

As assessed in Chapter Four, one of the major factors determining the 

effectiveness of central banks to maintain price stability is whether they have 

independence to conduct monetary policy. 226 This is so as governments are prone to 

excessive spending to meet their financial needs and this has inflationary 

consequences and affects the achievement of price stability. As such, central bank 

independence should prohibit the central bank's finance of government deficits and 

serve as a check on government spending. In the case of Nigeria, the law does not 
include provisions that cater for this feature of "economic independence. " The 

requirement of CBN to finance government deficit inhibits the CBN from sticking to 
its monetary targets and thus jeopardises the very economic essence of independence. 

<http: //www. efccni2eria. orW/index. phn? option=com docman&task=cat view&Itemid=43&gid=77&or 
derby=dmdate published&ascdesc=DESC> (4 July 2005). 
'2' X Debrun P Masson and C Pattillo (n 193) 4. 
225 O Doure and P Masson `Experience with Budgetary Convergence in the WAEMU' (IMF Working 
Paper WP/ 021108 June 2002) 5-6 <http: //www. imf. org/external/pubs/ft/wp/2002/wp02108 pdf> (1 
March 2004). 
226Ch 4para. 1.1.1 and 1.22.3.1. 
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The Central Bank of Nigeria is currently deficient both with regard to its de facto and 

its de jure independence. 227 

A recent IMF semi-annual country report on Nigeria states that Nigeria's 

projected fiscal stance evidences strong monetary expansion in for the rest of the year 

and the next (especially in the run up to the election of a new government in 2007). 228 

For this, a strong independent central bank would be required to contain the expansion 

that would result if the macroeconomic improvement recorded for last year were to be 

maintained and improved in the following years. 229 

5. Reform Strategy 

5.1. The Fiscal Responsibility Bill 

'The sections above reveal the following about Nigeria: improper framework 

for accountability of oil revenue, poor institutional framework for the allocation and 

expenditure of public funds at the federal and state levels, excessive spending at all 

levels of government and poor accountability by all branches of government. All of 

these have inflationary consequence and further promote macroeconomic instability. 

In order to reform this state of affairs, the current regime has introduced a fiscal 

responsibility bill. This bill is meant to enhance fiscal and macroeconomic 

management in Nigeria if it becomes law. It strengthens the institutional framework 

for macroeconomic stability by creating detailed rules for the proper management and 

227 In M Ojo The Role of the Autonomy of the Central Bank of Nigeria (CBN) in Promoting 
Macroeconomic Stability' (1999) 38 (1) CBN Economic & Financial Review 1-18 
<http: //www. cenbank. org/OUT/PUBLICATIONSIEFRIRD/2000/EFRVOL38-I. PDF5 (24 June 2002) 
Ojo, cites evidence that the CBN, in the past, was unable to contain excessive government spending, as 
it had neither de jure nor de facto independence. Suffice to say that as it still clearly lacks de facto 
independence nothing much has changed and the expectations of containing the inflationary effects of 
monetary expansion is not promising. 
228 IMF 2004 Country Report on Nigeria Report No 05/37 (n 180) 4. 
229 Ibid. In recognition of the CBN's role in containing inflationary effects of monetary expansion due 
to government's excessive spending, the IMF states that in IMF report published in 2005 that, `The 
CBN should continue to implement a credible monetary framework aimed at achieving the end-year 
inflation targets. Given the uncertain inflation outlook, the CBN needs to stand ready to actively 
manage excess liquidity consistent with its targets. Excess liquidity should be absorbed through 
market-determined domestic instruments. The liquidity management practices need to be strengthened 
to improve the effectiveness of monetary policy. Foreign exchange market reforms should be 
considered to bring about exchange rate unification. ' 
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reporting of oil revenue, a proper institutional framework governing the budgetary 

process covering budget formulation, execution, reporting and auditing, a proper 

institutional framework for the expenditure, allocation and reporting of government 

funds at all levels of government. It also establishes criminal sanctions with prison 

sentence on findings of fraud and corruption among public officials. 230 

This bill was scheduled to become law in 2005.231 However, it has not, to date, 

come into force. Since its aim is to severely root out corruption, which is entrenched 

in the National Assembly, 232 (the Nigerian legislature charged with the power to pass 

bills as laws)233 the major obstacle would be the willingness of the legislature to pass 

it as law. If, however, this bill becomes law, compliance with it and enforcement of it 

would be doubtful. This is so as members of the executive arm of government are 

already known to circumvent constitutional provisions without sanctions, 234 it 

therefore would not be expected that the circumvention and breach of law would carry 

more weight. 

5.2. The NEEDS Initiative 

230 The Fiscal Responsibility Bill 2005. 
231 Ibid. 
232 Recent findings of fraud and corruption led to the dismissal of the Senate (the upper legislative 
house of the Nigerian bicameral legislative system) President in April 2005. See A Folasade-Koyi and 
and P Mumeh `Wabara, Senate President, resigns as Senate receives EFCC report' Daily Independent 
(Abuja Nigeria 23 March 2005 <http: //www. indep-endentng. com/news/nnmar230502. htm >(29 July 
2005). For a history of corruption in Nigeria's legislature see Nwaobi (n 150) 57. 
233 The Federal Constitution of Nigeria 1999 ss 58(1)-(4) states `(1) The power of the National 
Assembly to make laws shall be exercised by bills passed by both the Senate and the House of 
Representatives and, except as otherwise provided by subsection (5) of this section, assented to by the 
President. (2) A bill may originate in either the Senate or the House of Representatives and shall not 
become law unless it has been passed and, except as otherwise provided by this section and section 59 
of this Constitution, assented to in accordance with the provisions of this section. (3) Where a bill has 
been passed by the House in which it originated, it shall be sent to the other House, and it shall be 
presented to the President for assent when it has been passed by that other House and agreement has 
been reached between the two Houses on any amendment made on it. (4) Where a bill is presented to 
the President for assent, he shall within thirty days thereof signify that he assents or that he withholds 
assent. (5) Where the President withholds his assent and the bill is again passed by each House by two- 
thirds majority, the bill shall become law and the assent of the President shall not be required. ' 
234 In Nwaobi (n 150) 57, Nwaobi states in his study, "Me commission [the Revenue mobilization, 
Allocation and fiscal commission (RMAFC)] also accused Obasanjo of breaching the constitution by 
his refusal to submit the Revenue According bill to the National Assembly. In fact, the constitution 
empowers the commission to prepare revenue allocation bill while the president is to submit it to the 
Legislature without amendment unfortunately the president was withholding such bill and refused to 
submit it to the legislature... " 
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The National Economic Empowerment and Development Strategy (NEEDS) 

initiative included targeting and improving transparency and accountability in the oil 

sector and eradication of corruption at all levels and branches of government. It was 

also aimed at tackling excessive government spending and building stronger 

institutions to achieve this, for example, through legal and judicial reform of the legal 

systern235 

5.3. Extractive Industries Transparency Initiative (EITI) 

Nigeria adopted the IMF Extractive Industries Transparency Initiative (EITI) 

in September 2004 in order to further improve transparency and accountability in the 

oil sector. 236 The aim of this initiative is to promote transparency in the collection and 

reporting of revenues generated from extractive natural resources. The adoption of 

this initiative led to the publishing of a bi-annual report on budget implementation, the 

monthly distribution of oil revenue to all levels of government, and the amounts saved 

every month 237 The IMF attributes recent progress in the macroeconomic condition in 

Nigeria to the adoption of this initiative. 238 The maintenance and continuity of such 

initiatives and institutional structures which have generated such development 

particularly after this current government leaves in 2007 is a big challenge facing 

Nigeria, as has always been the case after a change of regime in Nigeria. The current 

235 See NEEDS (n 181) 34. 
236 Nigeria further expanded on this initiative in `The Statement of Nigeria's Commitment in Compact 
to Promote Transparency and Combat Corruption: A New Partnership Between the G8 and Nigeria' 
(Compact to Promote Transparency and Combat Corruption) 4 

http//www. fco. Qov. ukIFileslkfil e/Art%2007 %20TRANSPARENCY %2000MPACT%20NIGERIA 
%20FINAL. pdf> (4 July 2005). Nigeria commented on their progress with this initiative by stating "(1) 
A standing multi-stakeholders group of twenty- seven drawn from the private sector, civil society and 
public sector has been set up to implement transparency of revenue from oil, gas and solid minerals; (2) 
The result of independent financial and technical audits of revenue and costs reported by the 
government to have been received/incurred from/by the oil sector, and payments to have been made to 
the government or costs incurred as reported by the oil sector, shall with effect from September 2004 
become a quarterly revenue/costs reporting instrument; (3) Technical capacity and institution and 
human resource re-organization in the principal oil and gas cost/revenue regulating or collecting 
agencies, including the Inland Revenue Service and the Office of the Accountant General of the 
Federation; (4) Back up the requirement for quarterly revenue reporting with relevant piece of 
Legislation within the next twelve months; (5) Establishment of an Oil and Gas Accounts Unit in 
Federal Ministry of Finance for purposes of improved modelling/forward accounting of expenditures 
and revenues in the Oil and Gas sectors. Provide additional back up to the Extractive Industries 
Transparency Initiative (EITI)" 
237 IMF 2004 Country Report on Nigeria Report No 05/37 (n 180) 11. 
238 IMF Statement by IMF Staff Mission at the Conclusion of 2005 Article IV Consultation Discussions 
with Nigeria IMF Press Release No 05/71 (29 March 2005) 
<http: //www. imf. orR/external/n}2/sec/pr/2005/pr0571. htm> (10 April 2005). 
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political climate in Nigeria is still very volatile with the real threats of possible 

military governance who disfavour institutional policies. 

5.4. NEPAD Peer Review Mechanism 

Nigeria agreed to participate in the African Peer Review Mechanism of the 

New Economic Partnership for African Development (NEPAD) 239 Part of the Peer 

Review Mechanism focuses on good governance and accountability. However, as 

Membership to the Peer Review Mechanism is optional, Peer Reviews are not 

binding. Countries can only be persuaded to change their approach should they fail to 

pursue the recommendations of the Mechanism 240 

5.5. Nigeria and G8 Partnership 

This partnership was agreed in Sea Island Summit 2004 in a "Compact to 

Promote Transparency and Combat Corruption. s24' The strategy to combat corruption 

in this partnership agreement is enshrined in the general framework for national 

economic reform which covered, the following: 

(a) Maintenance of Macro Economic Stability; (b) Public 
Expenditure/Budget Reforms and Public Revenue Reforms; (c) Public 
Sector/Reforms; (d) Accelerated Privatization and Liberalization; (e) 
Anti-corruption, Transparency and Accountability Reforms. 242 

6. Conclusion 

This chapter assessed the regional and domestic institutional framework for 

economic coordination in an economic and monetary union arrangement involving 

239 IMF The Role of Transparency and Accountabilityfor Economic Development in Resource-rich 
Countries <http: //www. imf. org/external/np/speeches/2005/012705. htm> (5 May 2005). 
240 NEPAD The African Peer Review Mechanism (APRM)' 
<http: //www. nepad. org/2005/files/documents/49. pdf > (28 July 2005) 2 para 5. 
241 Compact to Promote Transparency and Combat Corruption (n 235). 
242 Ibid. 
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independent states. It considered that the achievement of economic coordination in the 

monetary union plan requires the existence of adequate domestic institutions in 

WAMZ States. This requires that Member States adopt a robust legal and institutional 

framework for fiscal management and transparency in order to be able to comply with 

the fiscal / economic rules required for achieving the union. 

The assessment of Nigeria reveals that, although there have been records of 

slight macroeconomic improvements recently, these have been achieved despite a 

weak institutional framework for fiscal management. There is thus a need to 

strengthen the current fiscal management framework. 

The insistence of countries such as Nigeria to continue with the monetary 

union agenda despite the failure to comply with the economic coordination rules of 

the monetary union due to inadequate domestic institutions, questions the credibility 

of the union. Despite the detailed institutional framework for economic coordination 

at the regional level, Member States compliance with the economic coordination rules 

is dependent on the existence of adequate domestic. institutions. 

This chapter showed that the achievement of economic coordination in the 

proposed WAMZ Economic and Monetary Union does not only require a well- 
designed regional framework for economic coordination but also complementary 

domestic institutional mechanisms for effective fiscal management. This Chapter 

proposed that Member States conformity with IMF-World Bank Code on Fiscal 

Management and Transparency could help enable compliance with the economic 

coordination rules of the WAMZ monetary union. 
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CONCLUDING REMARKS 

This thesis has argued that complementary regional and domestic legal 

infrastructures are required for the achievement and success of the WAMZ economic 

and monetary union. Hence, it advocated the development of appropriate 

infrastructural "pillars" comprising comprehensive regional treaty provisions and 

structures in conjunction with complementary domestic legal and institutional 

reforms. 

A comparative assessment was made between the legal and institutional 

framework of EMU and WAMZ. The framework of EMU was used as a benchmark 

to assess the preparedness for the WAMZ union as the WAMZ draws inspiration from 

EMU in the design of its economic and monetary union framework. 

Part I, comprising chapters one to three, considered the legal and institutional 

requirements for economic integration in West Africa in general. Chapter One 

presented the preliminary background by considering the relevant theories of 

economic integration and by assessing the benefits and possible drawbacks of such 

integration within the context of West Africa. Chapter Two provided a historical 

analysis of economic regional efforts in Anglophone West Africa. This assessment 

showed that failures of these efforts were attributed, in part, to inadequate legal and 

institutional arrangements at the regional level. It showed the place for comprehensive 

treaty provisions and structures, which required a clear articulation of the treaty 

provisions, and their precise binding effect in Member States as well as effective 

enforcement mechanisms for these provisions. 

Chapter Three considered the domestic legal and institutional requirements for 

effective participation in an economic integration arrangement. It proposed that four 

domestic factors are essential for the achievement of the West African economic 

integration goal. These factors include: effectively functioning legal and judicial 

systems, which was considered by assessing the effectiveness of the legal system in 

upholding the rule of law; the granting of supremacy to regional provisions, the 

recognition of the supremacy of regional provisions at all levels of government and 
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the recognition of the supremacy of regional provisions by all organs of government. 

Using Nigeria as a case study, it found that these requirements were lacking in 

WAMZ Member States. Their absence in Member States contributed to the failure of 

regional economic efforts involving ECOWAS-WAMZ states. As such, it proposed 

that an effective regional economic integration arrangement in ECOWAS-WAMZ 

would require the existence of these four components in Member States of the 

arrangement. 

In Part II, comprising chapters four to six, this thesis assessed the legal and 

institutional framework for the proposed monetary union. It focused specifically on 

three major areas including central bank independence, the integration of the banking 

markets, and economic coordination. Using the EMU as a comparison, it assessed 

whether the WAMZ regional institutional framework for the achievement of these 

three factors are adequate enough for supporting the proposed monetary union. It then 

considered whether complementary domestic institutions exists for enabling the 

operation of the regional structure and provisions for the proposed monetary union. In 

the domestic assessment, it used Nigeria as a case study in assessing the conditions in 

Member States. 

In chapter four, this thesis considered whether complementary domestic institutions 

exist for the achievement of national central bank independence, which would 

eventually determine the smooth functioning of the proposed regional central bank. In 

assessing whether the CBN exercises independence, it used the criteria set by a 
European Monetary Institute report for assessing the extent to which the attributes of 
CBI are protected in the CBN Statute. Chapter five assessed whether the Nigerian 

banking system is prepared for the integration of banking markets. It assessed the 

extent to which the Nigerian banking system complies with the core principles for 

effective banking supervision, which constitutes international standard of best 

practices. Chapter six considered whether fiscal management in Nigeria is effective to 

ensure its compliance with the economic coordination provisions of the monetary 

union arrangement. This assessment used certain codes in the IMF Code of Good 

Practices on Fiscal Transparency (which constitutes international standard of best 

practices) to assess the effectiveness of fiscal management in Nigeria. 
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This thesis concludes that as domestic legal and institutional preconditions are 

lacking in general for the success of any economic integration project and in 

particular, in the achievement of the WAMZ monetary union, the monetary union 

would be unachievable. 

This thesis thus proposes that the WAMZ economic and monetary union 

would be achieved through the existence of complementary regional and domestic 

legal and institutional infrastructure. It can hardly be achieved through the existence 

of a sophisticated regional framework alone, as is currently the case in WAMZ. 
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