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THE REGULATION OF INSIDER TRADING IN AUSTRALASIA C^6S 

(A) AUSTRALIA 

Although the present author has sought to show in the 

context of Britain the question of anti-insider trading 

regulation cannot be examined without reference to the 

general corporation law, company disclosure and a host of 

other related areas, given the confines of space, attention 
here will only be given to those matters directly relevant 
to insider trading. Unlike the American experience, state 

regulation is much more important in Australia than 

regulation at the Federal level, and thus we will deal 

with state law first. 

(a) STATE REGULATION OF INSIDER TRADING. 

(I) BACKGROUND 

The early state company laws generally emanated those 

of Britain. (') 
However, whilst certain states managed to 

keep up more or less with developments in Britain, several 
states did not, and their legislation became outdated and 
deficient. The problem was compounded by Section 51(XX) 

of the Commonwealth Constitution Act 1901, which places 
the power to legislate with regard to 'foreign trading and 
financial corporations' in the Commonwealth legislature 
but leaves open the competence of the Federal Government to 
legislate on company and securities law as such. 

(2) The 
various state legislatures for political and revenue 
reasons were staunchly opposed to any surrender of power 
in this field to the Commonwealth Parliament. 

Given the considerable differences in both substantive 
law and administration, interstate business became extremely 
difficult, and pursuant to a special meeting of Commonwealth 
and State Ministers and Officials a Uniform Companies Act 

was drafted and published in 1961. This has produced a 
substantial degree of uniformity among the various states, 
and the Capital Territory. (3) 

Whilst the significance of 
the Uniform Act should not be underestimated, 

(4) 
there 

were only a few significant developments in the law, the' 

aim being basically to promote uniformity. The basic 
disclosure orientated philosophy of the earlier enactments 
and the British legislation was largely reaffirmed. 

(5) 
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We will now examine those provisions relevant to insider 

trading. 
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(2) DISCLOSURE OF INSIDERS . SHAREHOLDINGS 
667 

The common law of Australia with regard to the fiduciary 

duties of directors to disclose their interests in contracts 

and the like, is the same as that in Britain. 
(6) 

Section 

123 of the Uniform Act is basically the same as section 199 

of the British 1948 Act, except that the Australian 

provision only requires disclosure of 'material' interests. 

Of particular interest is section 123(5) whic*b requires 
directors to disclose potential conflicts of: interest, in 

that all offices or property held whereby interest might 

be created which conflict with the duty-to'the company 

must be disclosed. 
(? ) 

The company's register of directors, 

managers and secretaries is required to contain details of 

other directorships held by directors in other public 

companies or their subsidiaries. 
(8) 

The drafters of the Uniform Companies Act were impressed 

with the arguments in favour of requiring directors to 

report their transactions in their 'companies. (9) Thus 

section 126(1) provides, as it is now amended., 

'A company shall keep a register showing with respect 
to each of the directors of the company, other than a 
director that is its holding company, particulars of, 

(a) shares in the company or in a related company, (10) 
being shares of which the'director is a registered 
holder, or in which he has an interest and the 
nature and extent of that interest. 

(b) debentures or a participatory interest, (11) made 
available by the company or a related company which 
are held by the director or in which he has an 
interest (12) and the nature and the extent of 
that interest. 

(c) Rights or options of the director or of the 
director and another person(s) in respect of the 
acquisition or disposal of shares'in the company 
or a related company, and (d) contracts to which the director is a party or under 
which be. is entitled to a benefit being contracts 
under which a person has a right to call for or to 
make delivery of shares in the company or a related 
company. (13) 

Details as to a directors holdings"in a related company 
need not be recorded if that company is a wholly owned 
subsidiary of the issuer, or some other company. 

(14) 

Furthermore, this provision does not require details as 
to the interests of spouses and infant children to be 
included. 

Under section 127, the director must give'written 
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notice to the company, unless the director is the holding 

company. of the company, of such details as will enable the 

company to fulfil its obligations to maintain the register. 
There is also an obligation upon the director to give 

written notice to the company of any change in his holdings 

as reported, and also 'the consideration... received as a 

result of the event giving rise to the change' must be 

stated. The director is obligated to make his-initial 

report, when he becomes a director, or on the day he becomes 

aware of his interest. In the case of subsequent reports, 
the director must report within fourteen days of becoming 

aware that he has acquired the relevant interest or the 

day upon which he entered the contract to acquire such a 

right. Where an agent or servant of the director, having 

duties with regard to the interest, is aware of the relevant 
facts, the knowledge will be imputOd to the director, subject 
to showing this was not in fact the case. A. particularly 
useful provision, is that of section 127(3) which requires 
the company to send a copy of the directors report to all 
the other directors within seven days of receiving it. 

The company must enter in a register the relevant details, 
including, the number and description of the shares, the 
date of the agreement for the transaction, or if later 
completion, and in the case of a subsequent report the event 
requiring-the making of the report, within seven days in the 
case of an initial report', and three in the case of a 
subsequent report. There is also the usual provision 
relieving the company from notice of beneficial interests. 

Originally the register was only open , 
to members and 

debenture holders during a period of twenty one days before, 
and five days after the general meeting, and of course 
during such. This has been amended, and now the, register 
is open to inspection by members without charge and the 

public at a small fee throughout the. year at the company's 
registered office. Professor Parsons has commented, 'the 
information on a register kept by the company in Sydney... 
may be a close kept secret from a shareholder in Perth'. 

(15) 

Indeed, given the geographical problems in Australia. it 
has been sensibly argued that information contained in the 
registers should be included in six monthly reports by the 
company. 

(16) 
There are provisions similar to those in the 
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British Act whereby extracts of the register can be 

obtained at a'reasonable cost. 
The corporation will have a defence to not complying with 
the'Act, if it establishes that its failure to comply was 
the result of a failure of a director to properly report 
his interests. Thus there is no duty upon the corporation 
to conduct its own investigation to detect an unreported 
insider transaction. Where the company is in breach of 
its duties, the company an d'every officer in default are 
liable to a $1000-fine, and 'a further default penglty. (1*7) 

Where a director fails to discharge his-duty he can be 

liable to a similar fine, and a default penalty of $200. 

The question of insider disclosure was considered by 

the Attorney General's Standing Committee's Sub-Committee 

on Company Law, under the Chairmanship of-Sir Richard 

Eggleston, in its Fourth Interim Report on Insider 
Trading. 

(18) 
This Committee affirmed that in their view 

disclosure was one of the best ways for dealing with 
insider trading. However, whilst the Committee endorsed 
the present system, subject to certain amendments, it is 

open to question just how effective the scheme is. In a 

set of lectures published by Macquarie University in 1965, 

it is stated, that it would be unlikely for a member to 
inspect the register, and that if he did it would be 

unlikely that he would be able to appreciate the exact 
nature of the transactions there disclosed, particularly 
if the transaction was one involving nominees. 

(19) 
The 

register was only important, where the financial press 
became interested in the trading of a particular individual, 

and this was obviously exceptional. 
The'amendments recommended by the Eggleston Committee, 

with regard to insider trading disclosure have largely been 
implemented, such as the expanding of the concept of interest, 

, 
the speeding up of the duty to report, and th*e free 

accessibility of members to the'register. It is interesting 
that the Committee did not consider section 31 of the British 
Act of 1967 which extended the reporting obligation to 

; cover the interests of members of a director's family. The 

omission of such a provision significantly reduces the 

effectiveness of the substantive anti-insider trading 

Provisions. 
(20) It should also be noted that whilst the 
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-o substantive-anti-insider trading provisions apply equally 
to officers and directors, the reporting obligation only 
comprehends directors. The term 'director' is reasonably 
widely defined, in section 5(1), as it is'in Britain, and 
no doubt many officers would be considered directors. The 
Eggelston Committee, thought that given the extremely 
wide definition of officer in section 5(1) so as to include 

'any director... or employee of the corporationr it would 
impose a tremendous administrative burden on companies to 

expand the reporting obligations to include such. 
(21) 

Before 1971, the Australian law had no provisions 
requiring substantial shareholders to disclose their 
identity. There was considerable disquiet as to the 

possibilities for abuse that this allowed. 
(22) The 

Eggeiston Committee in its Second Interim Report on 
Substantial Shareholdings and Takeovers 

(23) 
recommended 

a qualified adoption of the British provisions. 
(24) The 

result of the discussions that surrounded the General 
Revision Bill of 1963, and the Committee's recommendations 
was the enactment of a new Division 3A to the Uniform Act, 

(25) 

w1iich. provides for the disclosure of substantial shareholders. 
Under the terms of this Division an obligation is placed 
upon holders of one tenth-of the nominal value of voting 

shares, 
(26) 

in a company of which all or some of its shares 
are listed on'a Stock Exchange in Australia, 

(27) to notify 
the company in writing within fourteen days of becoming a 
substantial' shareholder within the meaning of the Act, or 
his ceasing, to be such 

. 28) The notice must give the name 
and address of the' holders and full-particulars of the 
voting shares in the company in which he is interested, 
including the names of the registered holder if the securities 
are registered in the name of nominees. Where there is a 
change in the interests of a substantial, shareholder he 

must give written notice to the issuer stating his . full name 
and address. and the 'full particulars of the change including 
the date of the change and the circumstances by reason of 
which that change has occurred. 

(29) 
The provision-extends 

to all natural persons whether resident in the state, or 
Commonwealth or anywhere. Likewise it applies to 
corporations who are substantial-shareholders, whether they 
are domestic companies or not. 

(30) 
The Division also 
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67f 
extends to acts done inside and even outside the State or 
indeed Australia. 
Crucial to the obligation of substantial shareholders to 

report, and also the obligation upon company directors to 

report under sections 126 and 127, is the definition of 
the term 'interested'. 

(31) 
The term, is defined in the 

controversial section 6A, similarly added by the amendments 

of 1971... ' Obviously this provision is far too complex to 
discuss fully here, and reference should be made to the 

provisions of the, Act. 
Q2) 

The concept of interest, has 

been very widely defined, and has inevitably a degree of 

uncertainty. The vagueness which has resulted from its 

breadth has been criticised, in particular by the Australian 
Institute of Directors because of the criminal and-civil 
sanctions which depend upon it. 

(33). 

Returning to the obligation of substantial shareholders 
to report their holdings and identities, of particular 
interest is section 69H. This provides that a person who 
holds voting shares in a company, of which a non-resident 
is interested, must give to the non-resident, a notice in 
the prescribed form informing him as to his, obligations 
under the-Act. ; Where the person holding the securities has 

reasonable grounds for believing that the interest of the 

non-resident is merely as a nominee for some other person, 
he must give notice to; the non-resident and direct that he 
pass it on to the ultimate owner. Notice must, be given 
within fourteen days of becoming a holder, or under the 
New South Wales provisions when the holder knows or has 
reasonable grounds : for believing that the non-resident has 
the relevant interest. It is interesting'that the 
Eggelston Committee's recommendation, in its Second Interim 
Report, that an obligation upon the nominee to disclose 
the names of their principal should not be included, was 
accepted by the legislatures. It was thought that this 
might expose nominees in Australia to liabilities outside 
the Commonwealth,; as well as adversely effecting the 
facilities offered by Australian banking institutions. 
'Whil'st it is clear from the wording of the Division that 
the provisions are equally applicable to persons outside 
jurisdiction and acts and transactions outside Australia, 
the Eggelston-Committee, whilst in favour of providing 
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72 
expressly for extra territorial effect was sceptical as to 

the question of enforcement. 
(3 ) 

The corporation is obliged by section 69K to keep and 

maintain a register of substantial shareholdings, at its 

registered office, which is open to inspection on basically 

the same terms as those with regard to the register of 

directors interests. As with the register of directors 

interest there are provisions for the taking ofgextracts, 

and the Commissioner or Registrar has the power to demand 

copies within fourteen days. In the event of default a 

fine of $1000, and a default penalty of $200 with regard to 

the company and every officer in default is provided. Under 

section 69K similar penalties are provided for with regard 
to violations by the holder of the interest. It is a 

defence, however, for. the person concerned to establish 

that the failure was due to bis not being aware of the 

fact, or the occurrence, or the existence of circumstances 
which were necessary to constituting the offence, and did 

not become so aware more than fourteen days before the 

summons. 
(55) 

A person, in the absence. of proof to the 

contrary, will be presumed to have been aware at a particular 
time of a fact of which a servant or agent having duties in 

that respect, was aware of. 
Following the recommendations of the Eggelston Committee, 

in its Second Interim Report, section 69N empowers the 
Court to make one or more of a number of orders where the 

provisions relating to substantial shareholders have not 
been complied with. 

(36) 
On the application of the Minister 

or Commission as the case may be, the-Court, 'whether the 

violation is still continuing. or not, may make an order 
restraining a substantial shareholder disposing of his 
interest, exercising any rights attached to the securities, 
or directing such rights, or the registering of such rights 
by the issuer, and generally can order the corporation or 

any other person to do or refrain from doing a specified 
act. An order under this section, may also include any 

" ancillary or consequential provisions as the Court thinks 
just. Before making such an order the Court must be 

satisfied that the 'order would not unfairly prejudice any 

person', and furthermore, it is expressly provided that the 

Court-should not make an order under this section except 



673 
restraining the exercise-of voting rights, if it is 

satisfied that the failure of the substantial shareholder 

to comply with the law was due to inadvertence, or mistake, 

or to ignorance of the facts, or indeed such circumstances 

that excuse him. The Court has full powers, to order 

publication of the application for the order, and to revoke, 

suspend and modify the order once made. In addition-to the 

question of contempt, a--fine of $1000 and a default penalty 

ofl't $200 is provided in cases of violation of the order. 

The Second Interim Report, of the Eggelston Committee 

-makes it clear that these provisions were intended to 

locate and identify controllers and persons with control 

" potentiai. 
(37) It has been questioned whether a threshold 

of ten per cent is too high, given the fact that due to 

geographical dispersal of share-ownership in Australia, 

de facto control can be achieved at not far above this 

point. Evidently a number of companies do in fact provide 
in their articles that holders of a much smaller proportion 

of the voting capital must disclose-their position, failing 

which they will be'temporarily disenfranchised. 
(38) It has 

been alleged that 'a threshold of ten per cent, given possible 

warehousing, often renders the statutory-device illusory 

as a protection to encumberant management and investors. 
(39) 

Whilst the Eggelzton Committee did not expressly consider 

whether the provisions on disclosure of substantial 
shareholdings-would have a bearing on the insider disclosure 

provisions, Professor Parsons, has written, 

'that the Committee was no . doubt at-tare that the Division 
if complied with, would assist in the regulation of 
insider abuse... however... so far as Division 3A may be 
regarded as having a purpose in relation to insider 
trading, it will achieve only the deterrence which the 
prospect of publicity may impose'.. (40) 

It is of course a controller would be comprehended within the 

definition of director in Section 5(1). 

The question of nominee registration has been a problem 
in Australia, as it has elsewhere. It has already been 

mentioned, that as a result of the recommendations of the 

Eggelston Committee, the burden. to report substantial 
interests is placed firmly upon the beneficial owner. There 

have been those who have argued in favour of requiring members 

registers to disclose beneficial ownership rather than mere- 
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registered legal ownership. 
(41) 

It has generally been 

regarded as administratively impossible to do this, outside 
the area of directors and controllers. 

(42) 
Indeed, many 

lawyers would consider. that it would be a breach of fiduciary 
duty for a nominee to disclose the identity of his 
principal without authority. 

(43) 
Although there are few 

available statistics on the likely extent of nominee 
holding in the Commonwealth, those that there are, would 
indicate that. the proportion is both significant and 
increasing. 

The insider disclosure provisions have been significantly 
extended in the last few years by the various Securities 
Industry Acts, which have been enacted in. most States. (45) 

Although the Acts are no. t uniform, the New South Wales Act, 
provides. a general model throughout the Commonwealth, and 
will be mentioned here., Division 2 of this Act which was 
inserted by the amendments of 1971 applies to dealers, 
dealers representatives, investment advisers, and their 
representatives, and financial journalists. 46 The 
Division requires such persons should maintain a register,. 
in a prescribed form of the securities in which he is 
interested. The tern interested is defined in section 4A of 
the Act, and although not. as wide as section 6A of the Uniform 
Companies Act, is extremely wide. 

(47) Particulars of the 
securities in which a person within the Division are 
interested, must be entered on the register, that the person 
is required to maintain, within fourteen days of his becoming 
aware of the acquisition of the interest. Changes in the 
interest must be registered within a similar period. Under 
both the Victoria, Western Australia and Queensland 
provisions, the change must be registered within seven days 
of its occurrence, except that there is a defence that the 
defendant was not reasonably aware of the fact giving rise 
to the duty. There is also a provision that a principal 
will rebuttibly be presumed to be aware of facts that are 
within the knowledge of his agent who has responsibilities 
with regard to the interests in question. _In 

the. even of a 
violation a fine of $1000 is provided. 

Persons to whom this Division of the Act applies are under 
an obligation to give notice to the Commission, as to where 
the register will be. kept, and in the case of financial 
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(075 
journalists, the name of the employer and the papers to 

which he contributes. There is a fine of $250 in the case 

of non-compliance. A financial journalist is under the 

further obligation of giving notice when his employment 

as such, ceases, within a period of fourteen days, as 

well as of course giving notice, within a similar period 

of time when he acquires tbestatus of a financial 

journalist. All-persons required to maintain such a 

register must produce at the Commission, or to its 

officers on request, the register, under threat of criminal 

penalty. In addition any person who hinders the inspection 

of such, will be guilty of an offence. The Commission and 
its officers are empowered to demand from proprietors and 

publishers of newspapers and periodicals details of the 

financial journalists working for them, and a wilful 

refusal to co-operate constitutes an offence. Indeed the 

Commission and its officers can demand to know who was 

responsible for a specific article, under this provision. 
Whilst the registers are not open to public inspection, 

the Commission is entitled to supply copies of such to 

any person who in the opinion of the Commission should in 
the public interest be informed of the matters disclosed 
in the register. Whether this would extend to private 
litigants or prospective litigants is open to question. 
The impact of this provision should not be underestimated, 
as although the panalty for failure to register the relevant 
interests is not particularly severe, discovery of 
non-compliance or abusive trading would bring into question, 
the continuation'or renewal of a dealer or investment 
advisers license, and the continued employment of a 
journalist. 
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(3) STATUTORY INHIBITIONS ON INSIDER TRADING 
67,7 

(i) UNIFORM C01 PA'VIES 
_ACT 

The common law position as to insider trading and 
mis-appropriation of corporate opportunities in Australia 
is the some as that in Britain, and need not detain us. 

(48) 

The first state to actually introduce legislation on 
this matter was Victoria, in its Company Act of 1958. 

Section 107 provided simply, that a director should at all 
times act honestly with regard to his duties, and that 

any officer, wbich'was defined so as to include directors, 

of a company should not make use of any information acquired 
by virtue of his position as an officer to gain an improper 

advantage for himself or to cause detriment to the company. 
It was doubted whether these provisions really added 

anything to the law, and there was some controversy as to 

exactly what they did cover. 
(49) 

The Victoria Act did 

influence the Uniform Act to a great extent, and section 124 

of that net was closely modelled upon section 107. 
(50) The 

relevant provision on insider trading in section 124(2) 

provided, 

'any officer of a company shall not make use of any 
information acquired by virtue of his position as an 
officer to gain an improper advantage for himself or 
to cause detriment to the company'. 

In addition, in section 124(3) it was provided that, 

'an officer who commits a breach of any of the 
provisions of this section shall be - (a) liable to the company for any profit made by him 

or for any damage suffered by the company, as a 
result of the -breach of any of those provisions, (b) guilty of an offence against this 'Act. 

A maximum fine of 01000, was provided, and-in sub-section (4) 
it was emphasised that this section was in addition to, and 
not in derogation of any other enactment or rule of law. 

The first sub-section of section 124, which merely' 
provides that directors must act honestly with regard to 
their-duties, would seem to add nothing, to the law. (51) 

The scope of the second sub-section is unclear, and it is 

even uncertain as to whether it was in fact intended to 

affect the common law position with regard to insider 
trading. '" In a memorandum to the 'Jenkins Committee the 
Attorney General for Victoria, commented that, 
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'it probably does not take the law very much further 
than the existing common law, but we think it is of 
value to set out clearly in the legislation these 
simple requirements'. (52) 

For a conviction or civil action under section 12i-(2) it 

would appear necessary to establish, 
(a) the officer, which includes director, made use of 

the information, 
(b) that such information was acquired in hi's position 

as officer and by virtue of such. 
(c) that by using the information so acquired be had 

gained, directly or indirectly an advantage for 
himself, 

(d) that the advantage was an improper one. 
Alternatively provided that both (a) and (b) are proved it 

is sufficient to establish that the use of the information 

caused detriment to the company. ' Given these rather 
simplistic requirements, it might at first seem surprising 
that there has been such a dearth of complaints brought 

under this section. 
(53) 

It should be noted that the section does not indicate 
what kind of information it is intended to cover. Whether 
it should emanate from the company, be of a confidential 
nature, be specific, material, or indeed whether any 
information whatsoever that the insider acquires by virtue 
of his position is comprehended is left completely open. 

(54) 

Afterman, in his book on Company Directors and Controllers, 
seems to consider that at least some guidance can be 
obtained from the British Cohen Committee and Jenkins 
Committee recommendations, but with respect this is to be 
doubted, as the Uniform Act totally rejectis certain of 
these Committee's recommendations. Although Afterman, 
advocates that the provision should be reas so as to include 
only, 

'a particular piece of information known to the officer 
and not at the time known to the general trading public 
which could reasonably be expected to materially affect 
the value of the securities of the company'. (55) 

there is no ready support for this view, other than in 
common sense. 

The words 'gain directly or indirectly... an advantage' 
or 'cause a detriment' have also caused great difficulty. 
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G79 
If the phrase is read as meaning that the information is 

used with the result that the officer obtains an advantage, 

or the issuer suffers a detriment, liability would be very 

wide indeed. It has thus been argued that the provision 

should be read as requiring a showing that the officer 
intended to gain an advantage or cause harm to the company. 
Whilst the imposition of scienter comports with the the 

criminal' aspect of the provision, it creates a number of 

problems as to exactly what state of mind is required, 
intention, recklessness or the varying degrees of 

negligence. The term indirectly gain, is likewise clouded 
in obscurity. An indirect gain to an officer, might be said 
to occur where members of his family or close associates 
profit through insider trading. Certainly to allow this, 

would permit a 'coach-and horses' to be driven through the 

prohibition. 
C5° 

The Eggeiston Committee, in its Fourth 
Interim Report, make a similar point, and consider that 

the conferring of benefit on a third party, especially where 
there is some kind of reciprocal arrangement could be said (57) 
to indirectly benefit the officer, at least in certain cases. 
On the other hand, there must surely be a presumption, that 
the section was not intended to extend-to close associates 
and members of an officer's family, as the reporting 
provisions only extend to directors, under section 126. 

C58) 

Furthermore, Mr Ryan, the Registrar of Companies in New 
SouthVales, 'in his Report on Certain Dealings in the Shares 
of Ducon Industries Ltd (59) 

expressly stated that it Waa 
not an offence under the Act'for a director to use inside 
information for the benefit of his children, and to pass on 
material information to friends and associates with the 
prospect of reciprocal communications in the future. This 
is still the view of most Australian lawyers, the author 
has spoken to. 

Another difficulty, "with the concept of indirect gain, 
is'whether it is feasible to apply the provision where an 
officer uses an interposed company as a trading vehicle. 
This is'primarily an issue of raising the corporate veil 
which has been discussed elsewhere. It is interesting that 
both Professors Afterman and Parsons, (60) 

consider that it 
would be'legitimate to regard the officer as here 'indirectly 

gaining' by the transactions. The reporting provisions 
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would certainly include such an interest. Furthermore, 
if trading through nominees is not included it is hard to 

see what the words 'indirect gain' could mean. 
The scope and vitality of section 124(2) as an 

anti-insider trading provision is largely determined by the 

construction that is placed upon the words 'improper 

advantage'. In the absence of a showing of detriment to 

the company the officer will not be liable fort- the profits 
that he has made, unless it is shown that he made such 
improperly. The difficulty is, that it is said, that to 

indulge in insider trading from the standpoint of the common 
law is not improper, given the decision in Percival v Wright. 

Of course this is not to say that from the company's point 
of view the director is acting properly. Nonetheless, it 

has been argued that if the question of impropriety is 

examined from the stand point of the common law with regard 
to the insiders transaction with another party, and not (61) 
from the position of the company, there can be no liability. 
Even if it is argued that standards-of propriety have altered 
since Percival v Wright, one is met with the contention, 
that 'if the intention of the Legislature had been to 
reflect such they would have said so in much more explicit 
words'. 

(62) 
Of course it, is possible to argue that section 

124(2) does itself alter the common law, (63). but this is a 
very circular argument. It has been argued that the word 
'improper' is misplaced in the section, and should relate 
to the 'use' that the information is put to, rather than 
the advantage obtained. The Eggelston Committee, in its 
Fourth Report at paragraph 15 thought that the section 
should be amended in this way, so as to make it clear that 
it applied to improper dealings in securities. 

. Detriment to the company, is a specific ground of 
liability, independent of the taking of-any improper profit. 
It would appear that at best, in the case of insider-trading 
there could only be direct harm where the company and the 
officer were both competing in the. securities markets with 
regard to the securities of-another company. Corporations 
in the Commonwealth cannot generally purchase their own 
securities, or provide financial assistance with regard 
to such. 

( 64) It has of course been argued, that insider 
trading might lower the reputation of the company and 
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thus adversely affect its ability to seek further capital 
from the public-. ' However, even the American courts have 

not sought to impose liability upon this rather tentative 

hypothesis. It does certainly seem, that in most instances 

of insider trading it would be difficult to establish 

corporate detriment. (65) Furthermore, unlike with regard 
to the obtaining of an improper advantage, the detriment 

must seemingly be direct, as the alternative infliction of 
indirect Iarm is omitted. 

" Another problem, is establishing that the officer has 

actually used the-information in question. 
(6ý'ý Obviously 

if the-officer is proved to have been in possession of 

material information at the time that he dealt there will 
be an evidentiary presumption that his transaction was 

motivated by the information, and thus it can be said he 

used it. However, the difficulty of establishing 'use' to 

beyond a reasonable doubt in criminal proceedings has 

proved an almost insurmountable problem. Mr Leigh rfrench, 

writing in the Research Seminar materials for-the University 

of New South. Wales' School of Accountancy, comments that, 

'on investigation of share dealings the Registrar... was 
continually met with the defence that the sales and 
purchases were made with inside information. For the 
Registrar to proceed in the face of this. and prove 
beyond all doubt that inside information was used 
was very difficult... (6? ) 

Indeed so great were the practical problems in obtaining 
the necessary evidence, it was not until the summer of 1975 
that an action was commenced by the Corporate Affairs 
Commission in New South Wales. - The complaint was brought 

against Mrs Millie Phillips, who was an officer of the 
International Mining Corporation N. L., it alleged that she 
had made use of information that she had acquired in her 

position as an"bfficer to obtain an improper advantage for, 
herself, contrary to section 12k(2), by purchasing shares 
and options in the corporation. 

(68) It was contended that 
the defendant had received letters addressed to the 
directors of the company, from a consultant geologist 

-containing favourable reports on a new exploration. The 
defendant ordered -an employee to purchase on behalf of a 
proprietary company, in which she was interested a number 

of separate parcels of shares in the company. It was 
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alleged that the defendant has instructed the employee to 
do this three times on the same day. The defendant 

maintained that the 'information' was bad for duplicity, 

as it charged her with three separate violations. This 

was upheld by the Magistrate who order the Commission to 

make an election. The defendant claimed that this 

election would amount to recharging her, and was statute 
barred, because more than three-years had passed. The 

High Court, decided that the 'information' had not been 

bad, and thus the. question of election did not arise. 
The Court of Appeal affirmed this, and dismissed the 

appeal, whereupon the proceedings were remitted to-the 

Magistrates Court for determination. (69) 

Although, the section apparently does not extend to 
tippees and associates of the officer, it has already 
been pointed out that the definition of the 

, 
term 'officer' 

in section 5(1) of the Act is very wide, indeed to wide 
to impose disclosure obligations on such a class, in the 
view of the Eggelston Committee. The term seems to cover 
all employees of the company in question, no matter how 
junior their position. However, there is the caveat 
that the definition only applies where there is not a 
contrary intention appearing from the provision in question. 
It would thus be possible to contend that given the general 
context and aim of section-124, the term 'officer' should 
be confined to directors and other discretion possessing 
fiduciaries, and not mere employees generally. Whilst the 
present author is in favour of throwing the net of liability 
as widely as possible,. given the limited nature of the 
provisions, and the arbitrary exclusion of tippees, and 
outsiders who are in an access relationship with the issuer, 
it is probably unjustified to import an excessively wide 
interpretation of the word 'officers'. 

Turning to the question of liabilities, it has been 
argued that unlike in_ the case of civil liability, for 
criminal responsibility all that is necessary is that the 
defendant attempted to utilise the information to make a 
profit or cause harm, with the intention of so doing. He- 
would be liable regardless of the result. 

(7°) 
So. far as 

civil liability is concerned, it. should be noted that the 

remedy only extends to the corporation, and not to the 
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persons with whom the officer dealt, although in such 

. 
instances the doctrine of. illegality might allow 

restitution. 
C71) 

Tt is interesting that the corporation 
is only entitled to recover the insider's 'profits' which 
is arguably narrower than the insiders 'improper advantage' 
in the substantive offence. It is unclear whether the 

term-'profit'would"cover so called 'negative profits', 
that is where the. insider avoids a loss,. through selling, 
but actually does not add to his property. It would seem 
to be the better view that only positive profits would be 

comprehended. 
(72) 

Of course where the company can establish 
direct harm, it has a statutory remedy for damages. 

The corporation will be entitled to recover any profit 
that the officer makes from theobjectionable transaction, 

quite apart from whether or not it actually suffered harm. 

It is not without interest that the Jenkins Committee thought 

-that there should only be corporate recovery where the 
company has suffered loss. Whether the Jenkins Committee 
thought mere proof of a breach of fiduciary duties 
sufficient remains to be seen. The section does not 
indicate bow the profit is to be computed. Indeed this 
problem is compounded by the seeming absence of the 
requirement, in an action for corporate recovery, that the 

officer should have made use of the information by trading 
in the relevant securities. It would appear from the 
wording of the provision that it would be sufficient where 
an officer merely retained his securities. Indeed the 
omission of a requirement' that the use, should be in 
relation to a transaction in the securities indicates that 
the section was intended to cover much more than mere 
insider trading. (73) 

Moreover, as: has already been pointed 
out, it seems doubtful as to what direct damage a corporation 
could suffer, by normal cases of insider trading, for which 
it could seek compensation. 

Professor Parsons, considers that 'the company cannot be 

expected to proceed against its own executives' in such 
cases, 

(? 4) 
and this seems a . 

fair point. Of course it is 
possible that minority shareholders will be able to mount 
a derivative action, particularly if the Australian Courts 
take'the approach of the British Coürt of Appeal as to the 

question of indemnity. Furthermore, as has already been 
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mentioned, the authorities, have not shown any great 

willingness to use the criminal sanction. 
(75) 

Finally it is perhaps worth enphasising-that, section 

124(2) is not a disclosure rule, as is for example the 

American Rule 10b5. If an officer did disclose publicly 

the information before trading upon it, it is arguable 
that he has not-behaved properly. 

(? 6) 
'However, it would 

seem that-the test is not whether his transaction is 

improper with regard to the other party, but with regard 
to his fiduciary position. Certainly to disclose, 

confidential corporate information for selfish purposes, 

would hardly exonerate the officer from his duties. 
(?? ) 

Indeed, as it seems the provision does-not require a 
transaction as such, it is at least plausible that an 

officer who discloses information, in contemplation of 

some gain, or to inflict detriment to the corporation, is 

mis-using the information, and would thus be liable. 

Thus it must be emphasised that section 124(2) is a 
far from adequate mechanism for regulating insider trading. 
Indeed it has been obperved, 

'section 124(2) as presently worded is no more than 
declaratory of the existing law. It has not, even of 
such a nature that it could be stated to be a general 
direction to the courts entitling them to work out 
the details. It has thus no impact in law. on 
speculative share dealings'. (78) 

Given the deficiencies of section 124, the Standing 
Committee of the Attorney Generals examined the problem 
of insider trading and drafted a General Revision Bill, 
which contained a new provision on insider trading. This 

would have added a section 124A to the Act., The relevant 
provision stated, 

(1) An officer ofa corporation who in any transaction 
to which this section applies makes use for his own 
benefit or behalf, of any special confidential 
information which be-acquired in his capacity as*an 
officer and which, if generally known might reasonably 
be expected to affect materially the value of the 
subject matter of that transaction, shall be liable 
to any person who suffers a direct loss as a result 
of the transaction for the loss suffered by that person 
unless the information was known or ought reasonably-to 
have been known to that person at the time of the 
transaction. (79) 

The proposed amendment would have related to. transactions 
involving shares and debentures, options to buy or sell. 
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such, and a variety of other interests defined in section 

76 of the Unifora Act, by the officer, in his own company 

or a related company. 
The Company Law Advisory Committee, was asked to examine 

and report on this provision. The Eggelston Committee in 

its Fourth Interim Report, expressed its general agreement 

with the provision, but did recommend certain modifications. 

It is not-without-interest that in paragraph 6rof this 

Report, the Committee, emphasise that both section 124(2) 

and the draft section 124A deal with the same general abuse, 

although the latter was more specific. .. 
The Committee 

underlined the relationship between the two provisions by 

giving-an example, of a shareholder who sells to an officer 

who is in possession of inside information that the market 

price will rise. The Committee although expressing certain 

reservations as to whether the vendor could betaken to 

have suffered loss within the proposed section-124A, thought 

that the officers transaction was clearly. improper under 
section 124(2) and should render him liable-to the corporation 
under section 124(3). Thus the Committee manifestly 
envisaged liability under both provisions for the same act. 

(80) 

Whilst the Committee made it clear that they bad no 
desire to inhibit officers holding and trading securities in 

their own corporations,, but at the same time the Committee 

emphasised that the decision in Percival v Wright should be 

abrogated, and that an insider who buys in. the expectation 
of a rise, or who sells in the expectation of a fall, should 
be accountable. 

(81) Surely the Committee, are. here misguided 
in confusing the decision in, the Percival v Wright case, 
with the duty to account, under the normal: law and section 
124(2). The Eggelston Committee thought that where the 

shares rise in value after. the officers transactions he 

would remain accountable to the company for the profit under 

section 124(3), but that section 124A as proposed, should 
not give the individual vendor an action for the profit 
that he has lost. 

'on the whole we-are of the opinion that the best course 
is to confine the proposed section 124A to cases in which 
the outsider is able to show that he has suffered'a loss 
by reason of a fall in value, leaving the other case to 
be dealt with under section 124(3)'. (82) 

The Committee support this view by observing that whilst in- 

23 



Cr many cases an insiders trading is closely followed by a 
significant corporate development which is publicly 
announced, where this does not. occur the individual plaintiff 
would not be in a position to find out whether the 
transaction had been improperly motivated, whereas the 

company would. This seems a strange justification: Ploreover, 
if there was no significant public disclosure subsequently, 
it is unlikely that the insider would reap appreciable 
profits anyway. Tloreover, once the issuer discovers an 
abuse one can see, no real reason why an individual should 
not be allowed to-move in, regardless of any claim that the 

company might have. As the corporate recovery is 

prophylactic and not compensatory, it is hard to see why 
there should not be a double prophylactic, in the form of 
liability both to the individual and the issuer. - Perhaps 

a better argument raised by the Committee, is that, 

'a vendor of shares who decides to sell at the price 
of the day before a favourable announcement can hardly 
be said to have suffered a loss by the action of the 
officer, he would presumably have got a price which 
was at least no higher than the one he actually 
received. In such a case it may well be said that 
the profit should belong to the company whose 
confidence has been abused'. (83) 

Of course this argument applies generally to insider trading 
and does have logical merit. - However, it seems strange to 
permit a corporation to recover because of the abuse of its 
confidence, whilst the public confidence in the integrity 
of the securities markets, is not given expression through 
the provision of a compensatory remedy for those that feel 
damnified by the abuse. Indeed, as Harper, and Browne 
point out in the Australian Law Journal, if insiders buy 
out all the shareholders, on the basis of inside information 
they are effectively immune from civil liability under 
section 124(3). (94) 

The Eggelston Committee did recommend that section 124 
should be expanded so, as to'include cases where the officer 
tips information, allowing someone other than himself to 
profit. However, the Committee, thought that there should 
only be criminal liability on the part of the officer, and 
not a civil liability as he had made no profits. This again 
is a rather narrow approach. However, the Committee, after 
considerable discussion, thought that the provision in the 
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draft section 12kA imposing civil liability, on'a tipper, 

to those with whom his tippees dealt should remain. 
(95) 

The Committee also considered whether it would be 

advisable to introduce provisions such as those in section 

25 of the British Act of 1967. In the result it was thought 

that if directors can trade generally in their company's 

securities provided they observe the reporting and 

anti-insider trading provisions it was unnecessary to 

prohibit option transactions, provided these general 

provisions were observed. 
(96) 

(ii) THE AMENDMENTS OF 1971 

The Companies (Amendment) Act of 1971, in actual fact 

went a good deal further than the recommendations of the 

Committee and the General Revision Bill. Section 124A 

now provides, 

(1) An officer of a corporation who in or in relation to 
a dealing in securities of the corporation by himself 
or another person makes use to gain directly or 
indirectly an advantage for himself or another person 
of specific confidential information acquired by 
virtue of his position as such an officer which if 
generally known might reasonably be expected to 
affect materiality the value of the subject matter 
of the, dealing is liable to a person for loss 
suffered by that person by reason of the payment by 
him of a consideration that would have been 
reasonable if the information had been generally 
known at the time of the dealing. 

(2) An officer of a corporation is not liable under 
sub-section (1) to a person for loss suffered by 
that person if that person knew or ought reasonably 
to have known of the information referred to in 
sub-section (1) before entering into the transaction 
relating to the dealing in securities of the 
corporation. 

C3) An action for the recovery of the amount of a loss 
referred to in sub-section (1) may not be commenced 
after the expiration 'of the period. of two years 
after the date of the completion of the dealing in 
securities in respect of which the loss was suffered. 

It is provided in sub-section (4) that shares, debentures 

or other interests within section 76 of the Act, of the 
issuer and related companies are within the scope of the 

section, as are rights or options for the acquisition and 
dispösal of such securities. It is of interest, that this 

much further reaching provision has not been adopted in all 
jurisdictions. Before we examine section 124A in more 

(g7). 

detail, it is first necessary to mention certain reforms 
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that were introduced with regard to section 124, in certain 
States. Under section 122 of the Companies (Amendment) Act 
1971, section 124(2) was amended, so as-to provide, 

'an officer of a corporation shall not make improper 
use of infornatiox acquired by virtue of his position 
as such an officer to gain directly or indirectly an 
advantage for himself or for any other person, or to 
cause detriment to the corporation'. 

In addition sub-section (3) was replaced, in tböse states 

which adopted section 122, by, 

'an officer of'a corporation who commits a breach of 
a provision of this section is - (a) liable to the corporation for 

(i) profit made by him and, 
(ii) damage suffered by the corporation as a result 

of the breach, and, 
(b) guilty of an offence against the Act. Penalty 

$2000. 

The New South Aales Act, which did enact this provision, 
whilst not'adopting section 124A, in addition provides, 'a 

person is not liable to the corporation under this section, 
or guilty of an offence against this act in respect of a 
breach of the provisions of this section that is an offence 
under section 75A of the Securities Industry Act 1970. 
'This provision is the New South Wales' equivalent of 
section 124A. 

It is important to appreciate that as with section 124A 
not all states and territories have enacted this modified 
section 124. (88) 

Indeed Tasmania still only has section 124 
in its original form. The new section 124 does of course 
clear up a number of the difficulties referred to above, 
when the unamended provision was . discussed, The provision 
has now been clearly cast as an anti-insider trading law. 
The impropriety aspect'. is.;. plbced. on the use that is made of 
the information, and not merely on the profits, and furthermore, 
the causing of harm to the company, as well as the making of 
profits, must be through the improper use. Formerly 
impropriety only related to the taking of the advantage. 
The recommendations of the Eggelston Committee that the 
provision of such information to other persons, so'tbat such 
can gain an advantage or cause a detriment, or the dealing 
and use of the information on behalf of such, should be 
within the offence, has been accepted, 'in section 122 of the 
1971 Act. It is now a criminal offence for an officer to 
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tip information of this type to others, provided the 

tipping is regarded as using the information, as well as 

where he uses it for the benefit of such other. persons. 
The officer will not be civilly liable for profits made 
by persons other than himself, however, although seemingly 
he might be liable for damages caused to the issuer. 

(89) 

Whilst the amendment is an important'step forward, there 

are still many of the problems that have been alluded to 
in the above discussion still unremedied. 

(90) 

; it is now necessary to examine section 124A in more 
detail. As with regard to section 124, -only officers are 
comprehended, and the same construction would presumably 
be applicable here. It is also of interest that section 
124A specifically requires that the abuse of inside 
information should be 'in relation to a dealing in 

securities', of the issuer, to which the officer is 

connected. The term 'dealing in securities' would seem 
to cover the acquisition or disposal of securities and 
interests in such, within the-meaning of section 124, (4) 

and section ?b of the Act. It is important to note that 

securities in related companies are included. Thus it would 
appear-tbat for liability under this section there must 
actually be a transaction. 

The provision extends to transactions in the name of 
the officer and also of other persons, and covers 
transactions where the gain is made on behalf of the 
insider, or such other person. Thus section 124A, like 
the amended form of section 124(2) will comprehend the 
situation where the officer passes on tips or uses a medium 
through which to effect his own transactiöns. (91) 

There 
is no question, however of imposing liability upon the 
tippee, as such, and the loss suffered by the innocent 
party is recoverable, if at all from the officer-tipper. 
Professor Parsons, has criticised this restrictive 
approach, with-some measure of justification. (92 

He 
considers that both tippees and also independent advisers 
and contractors should be susceptible to liability. 

The nature of information included within the scope of 
the section is that of 'specific confidential' information. 
It is interesting that-both the. Cohen Committee and Jenkins 
Committee in Britain when discussing this favoured the 
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criteria of a 'particular piece' of information, and the 

Standing Committee'of Attorney General's General Revision 

Bill, spoke of 'special confidential information'. In the 

event it would appear that the Ontario approach was adopted. 
Whether these different formulation in fact make any 

. 
difference remains to be seen. e have already come across 
the notion of 'specificity' when examining the criteria 

of materiality in, the context of Rule 10b5. -The Shorter 

English Oxford Dictionary, 
(93)-defines the word, as inter 

alia 'precise or exact in respect of fulfilment', thus it 

would appear 
, 
thatthe information must contain within it a 

certainty, or high probability of fulfilment. Thus in the 

context of a takeover, the negotiations would have'to be in 

a reasonably advanced state, before it would be possible to say 
that there was a probability. of fulfilment. Of course a 
too higher standard of certainty would frustrate the purpose 

of the section. It is respectfully submitted that at most 
specific should import that the information is more than mere 

gossip or speculation, and evinces a real possibility, such 
as would be regarded as material to the investment decision 

of a reasonable person, in the officers position. 
The term confidential is also restrictive, and would seem 

to require that the information be confidential with regard 
to the company. The information must be obtained by virtue 
of the insiders position in the company, and this would 
seem to exclude much of market information, generated outside 
the company. It has been suggested that the term, confidential 
imports some kind of classification by the company, and this 
has been attacked on the ground that this classification 
will be by the very officers that it is sought to regulate. 
Furthermore, provided the officers were prepared to swear 
that the information in question was not considered 
confidential it would seem that there could be no liability 
for an officer using it, under section 124A. With respect 
the present author would not necessarily agree that the 
word does import a classification by the company of the 
information. In the authors view it probably means no more 
than the information was not publicly available, and of a 
nature likely to be regarded as 'confidential' in the 
ordinary meaning of the word. 

The information must also be material from the point of 
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view of impact upon 'the value of the subject matter of-the 

dealing'. It is important to appreciate that the test of 

materiality is not that of market impact, as obviously the 

section applies to cases where there is no market. The 

question of value-will of course be bound up with price 

actual and estimated, but is not necessarily the same 
thing. The section leaves open to what extent the value 

should be altered, to attain materiality, and what kind 

of causal relationship is required. We have of course 

already examined these problems, with regard to section 
10b5. It would seem likely that the Courts would have to 

rely to a considerable extent upon expert *evidence* 
The officer is only liable to those persons with whom 

he or his tippees trade, and thus the establishment of 

contractual privity, with the defendant or his tippees 

will be a vital prerequisite. It is interesting that the 

original provision in the General Revision Bill would have 

afforded a remedy 'to any person who suffered a direct 
loss'. Although the Standing Committee of Attorney Generals 
did not intend to abrogate a showing of privity, this might 
well have been the way in which the Courts interpreted it. 

As the section is now drafted, requiring contractual. privity, 
it will be totally impossible in most cases for a plaintiff 
who has bought on the stock exchange to establish that he 

actually bought the shares in question from the officer ofY 
his tippee. As Professor Parsons comments, 

'he may have taken a transfer from an officer. But, 
whatever help bis broker may wish-or be obliged to 
give him, he will not in most cases be able to identify 
the person from whom he has bought'. (95) 

Even if the purchaser of stock on the exchange - can identify 
the officer and establish-that he has taken the securities. 
of such, it is doubtful whether he could establish that 
there were no intervening transactions, that would destroy 
the privity relationship. Furthermore, the plaintiff would 
have to prove that the officer has actually used the 
information in the transaction and this is a completely 
open question as to what must be established and how such, 
is to be proved. Given the present requirement of privity 
most Australian lawyers consider that section l24A is of 
minimal significance in the regulation of insider. trading, 
apart from the question of criminal liability where privity 
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does not of course have to be proved. 
(96) It should 

perhaps be emphasised again, that a plaintiff can only 
-proceed under section 124A where ho is a purchaser, and he 

cannot sue an insider for the profits that such night make, 
where the officer acquires shares. Here there may well be 
liability to account to the corporation under section 
124(3), however. 

The original draft of the General Revision Bill would 
have allowed a plaintiff purchaser to have sought recovery 
for 'direct loss suffered by him as a result of the 
transaction'. This was dropped, because the Eggelston 
Committee, as we have already seen, thought that in the 

case of an insider purchaser, as the innocent party was 
already in the market and willing to sell at that price, 
the particular transaction could not be said to have caused 
him loss. If the converse of this argument is applied it 

would follow. that the insiders sale did not cause-injury 
to the purchaser, and thus under the original draft, the 
purchaser would arguably have suffered no dirept loss fron 
the transaction in issue. The measure of damages accepted 
in section 124A is the difference between the consideration 
that the innocent party paid and that which, if the 
information had been properly disclosed, would have been the 
consideration. The precise wording is somewhat obscure as 
it refers to 'consideration that would have been reasonable' 
at the time of the transaction. This seems to-import the 
fairness principle into the Courts determination, as to the 
bargain itself, rather than to the informational inbalance. 
This would go further than many American courts would wish 
to venture. Another question is whether the determination 
of the measure of damages between the consideration that 
the innocent party paid, and what would have been a 
reasonable price, should consider the value of the securities 
in the. market. at any time between the purchase and the 
bringing of the action. It, would seen from the wording of 
section 124 A(l) that a plaintiff purchaser could recover 
the difference between the price he actually paid and the 
price that the securities should reasonably-have been, had 
the information been available at the-time of-the transaction, 
even though the market was not at the time of the action so 
low, or might for other reasons have dropped to the lower 
figure. It is arguable that the section deems the plaintiff 
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693 
to have lost the difference at the time of the transaction, 

whether in fact be did or not. However, it is more probable 

that the-plaintiff would be required to show some real 
depreciation in his position, as the provision specifically 

refers to 'loss suffered'. On the other band this gives - 
the insider the benefit of a subsequent market improvement, 

which in no way lessens his initial wrong. If the market 

value since the purchase is'relevant because tho'view is 

taken that 'loss suffered' at least involves a fall in 

market value of the securities, the difference between the 

actual and the reasonable consideration-constituting the 

ceiling of recovery, a problem occurs as to what is to be 
done if-there have been fluctuations in the market value of 
the securities since the transaction. Professor Parsons 

considers that the 'deemed loss' approach is the correct 
one, and the plaintiff purchaser will be entitled to recover 
the difference between the price be actually paid and. that 

which the court considers would have pertained had there been 

sufficient disclosure. (97) 
The position is still open to 

debate, however. 

Section 12LA does not throw any light on whether scienter 
is necessary. Nonetheless, it is stated that-a plaintiff 
purchaser will not be allowed to recover his loss where he 
knew or should reasonably have known of the material 
information. It would appear that as this is expressed by 
way of a defence, the burden would be on the defence to 
establish that the plaintiff knew or should have known the 
facts. Whether the plaintiff should have complete knowledge, 

or reasonable access to complete knowledge before be is to 
be defeated is open to argument. Given the difficulties of 
proof, it is submitted that a negligence standard should be 
sufficient. 

The express statute of limitations, being only two years 
from the dealing in question is very short. It has been 
argued that there should be a provision similar to that in 
the U. S. A. allowing for tolling, during such time as the 
plaintiff was not aware, of the facts, or such facts that 
should have put bim upon notice. It would certainly seen. 
necessary to suspend the running of the limitations during 
any period of non-compliance with the reporting obligation 
under section 127, as is in fact done in the New South 
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Wales equivalent provision in the Securities Industry Act. 

Without such a provision there is an obvious incentive for 

directors not to report their transactions. 
It is difficult to make any valuation of section 1241, 

given the absence of cases, -and sparsity of comment upon it. 

It has been suggested that the Australian provisions should 
be interpreted. in the light of the North American law, 
but it remains to be seen whether this will in*fact be done. 

Certainly Australian judges and lawyers appear more 
impressed with American securities laws and practices, 
than do Canadians. Without doubt section 124A has a number 
of significant deficiencies. 

Both Professor Loss and Professor Parsons, 
(98) 

have 

advocated the addition of a new section 124B which would 
substantially reproduce section 16(b) of the Securities 
Exchange Act 1934 of the United States. Although Professor 

Parsons is opposed to the American contingent fee-system, 
he feels that provision could be made in the statute 

ensuring that persons bringing. the action should not be 

out of pocket. 
(9) Damages paid under section 124A should 

be taken into account in recovery under this proposed 
provision. It would seem unlikely that. the Australian 
legislatures would accept, at least in the foreseeable 
future, such a short-swing profits rule. 
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(iii) THE SECURITIES INDUSTRY ACTS. 6195, 

As has already been mentioned certain states in the 

Commonwealth of Australia have supplemented their corporation 

laws by enacting special Securities Industry Acts. Until 

recently there was little uniformity, except that most 
states adopted either the approach of Victoria or New South 

Wales. The Securities Industry Acts are comprehensive in 

that they deal with the licensing of broker-dealers, 

approval. of securities exchanges and the supervision of the 

securities industry, as well as containing provisions 

relating to certain abuses. With the failure of Federal 

legislation in this field, New South Wales, Victoria, 

Queensland, and Western Australia, have sought to enact 

uniform securities industry acts. Traditionally the most 

advanced legislation in this field has been that of the 

State of New South Wales and we will discuss here the New 

South Wales laws. 

The 17ew South Wales Securities Industry Act of 1970, as 
amended, 

(100) 
was the only securities industry act to 

contain provisions on insider trading, this has now been 

altered with the uniform enactments of 1976, which are 
modelled upon the Federal proposals of 1974, and the 
British proposals of 1973. All the former acts did contain 
provisions on: manipulation, and fraudulent trading. 

(101) 

The New South males legislature was so perturbed by the 

evidence of insider trading abuse that the Rea Committee was 
uncovering, it felt unable to wait for the amendment 
programme to get under way with regard to the Uniform 
Companies Act, and thus forged ahead of the other states 
by enacting a new anti-insider trading provision which was 

. 
inserted into the Securities Industry Act 1970 as section 
75A. (102) 

It is advisable, to examine section 75A in some 
detail, as it does represent the equivalent in New South 
Wales of section 124A of the Uniform Companies Act, and it 
has, had an impact upon the legislation of both Singapore 
and Hong Kong. It provided, 

(1) where through his association with a corporation or 
body a person has knowledge of, specific information 
relating to the corporation or body or to securities 
issued or made available by the corporation or body 
and that information is not generally known, but if 
generally known might reasonably be, expected to 
affect materially the market price of those securities, 
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he is guilty of an offence against this act, if he, 
(a) deals, directly or indirectly, in those 

securities for'tbe purpose of gaining an 
advantage for himself by the use of that 
information, or 

(b) divulges that information for the purpose of 
enabling-another person to gain an advantage 
by using that information to deal directly or 
indirectly, in those securities. 

As in the case of section 124A a criminal penalty of $2000 

is stipulated. It is important to note that this provision 
does not speak in terms of 'officers' but 'associated 

persons', who are'defined in section 75A(6). In the case 

of a corporate issuer, a'person will be associated with it, 

if he is' an officer of the company, or of a related 

corporation. It Would seem probable that the word officer 

should be interpreted in the same way. as under the Uniform 

Companies Act, and thus unless the context otherwise 

requires an officer will be a director or some other 

employee of the company. The New South Wales Corporate 

Affairs Commission, considers that only those employees who 

would normally have access to confidential information 

should be regarded as within this term. 
(103) 

In addition, 

and in accordance with the recommendations of the Australian 
Institute of Directors, it is provided that a person will be 

associated with a company''if be acts, or has acted as banker, 

solicitor, auditor or professional adviser or in any capacity 
for the corporation or body'. This is extremely Wide, and a 

new departure in the regulation of insider trading in 

Australia. What is slightly anomalous is that whereas an 

, 
officer must be such when he traded, the extended category 

of associated persons, need only have 'acted' in such a 
capacity, and need not necessarily be acting as an adviser 
or agent for the issuer at the time of the transaction. The 

clause 'any other person' is somewhat vague, and it might be 
that a Court would apply a ejusden generis rule of . 
construction and limit. this category to essentially persons, 
performing some professional fuction. The term 'act for the 
company' is also unclear, as it might be said that an, 
independent contractor act on their own behalf and not that 
of the company's. If this construction was accepted it 
would seem that persons such as consultants and expedition 
geologists, might not be within the section. 

By virtue of sub-section (6)(d) persons interested, 
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beneficially in one tenth of the nominal value of the 
t, 97 

issued securities of a company are to be regarded as 
'associated persons'. This is another major addition to 

the regulatory scheme, as under the provisions in the 

Uniform Companies Act, substantial shareholders would only 
be prevented from insider trading where they could be 

considered as being de facto directors, through the control 
that they-exercised. This liability emphasises the 
importance of the reporting provisions, introduced by the 
1971 amendments. Where the associated person is itself a 
corporation the directors, managers and., secretaries of 
such are stated to be associated persons under sub-section 
(6)(e). 

The associated person, through his association with the 

issuer or a related issuer must have 'knowledge of specific 
information relating to the corporation'. It would appear 
that the word 'knowledge' must mean actual knowledge, 

otherwise a. possibly unfair duty of enquiry would be placed 
upon insiders. The information that affords liability must 
be 'specific'-. This term has already been considered in 
the context of section 124A. It is interesting that in a 
recent prosecution under section 75A, the Corporate Affairs 
Commission, contended that the- information that-an issuer 

was seeking to acquire a large parcel of securities in 

another corporation was 'specific information' relating to 

" the securities of that company. 
(104) The information that 

the associated person obtains must-be obtained through his 

association with the company and this would'seem to exclude 
" market information, provided that such was not acquired 

through the company concerned. 
The requirement that -the information must not be 

generally known has been criticised for lacking sufficient 
clarity. It would seem most likely that-the Australian 
Courts will"regard this requirement as satisfied when the 
information is released to appropriate channels of disclosure. 
Although-it has been contended that there should be 
dissemination criteria within this notion, =it would seem 
doubtful, given the geographical considerations-and nature 
of the Australian securities*markets, that a court would 
accept this-, particularly in a criminal prosecution, when 

" one considers the burden such would place upon insiders. 
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It is respectfully submitted that the requirement that the 
information should not be publicly available or generally 
known is preferable to the rather ambiguous reference to 

confidentiality in the Uniform Companies Act. 
The test of materiality here adopted, it also preferable 

to that in section 124A. Here the test is the objective one, 
of the information having a. reasonable expectation for 

market impact. Of course what is to be regarded as a 
sufficient market impact is still left vaguely in the hands 

of the court. 
The offence would be committed under -this provision if 

the associated person deals 'directly or indirectly', and 
this would cover using nominees or interposed corporations 
under the insiders control, in the relevant securities for 
the purpose of-gaining an advantage for, himself by virtue 
of using that information. The word 'deals' would seem to 

mandate some kind of transaction, or agreement to enter 

such. The requirement that the insider deals with the 

purpose of gaining an advantage for himself, by using the 
inside information, obviously introduces a question of 
'scienter"'. It would appear that in many instances purpose 
might be inferable from the circumstances, as it would be 

a tramendous burden to have to establish the insiders 
purpose or intention through direct evidence. The use of 
the word advantage is interesting, as it is probably much 
wider than the term profit, as has already been observed. 
It would certainly seem that the notion of advantage 
should cover 'negative profits' where the insider sells to 
avoid a loss, but does not of course add to his property. 

Under section 75A an associated person will be guilty 
of an offence if he divulges inside information to another 
person for the purpose of enabling that other to gain an 
advantage by using that information to deal directly or 
indirectly in the securities in question. Unfortunately 
the word 'divulge' is somewhat obscure, and it is uncertain 
whether it would cover the situation where the associated 
person recommends a particular security without actually 
imparting 'specific information'. It would appear likely 
that the Court would require some information to actually 
pass, but this might allow significant evasion, particularly 
where there is the possibility of 'mutual backscratching'. 
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Furthermore, given the fact that liability is only being 

considered in the context of the associated person, it 

sould not seem unfair to impose a duty upon him neither to 

'tip' or give inside information. 

Establishing the associated persons purpose, could be 

extremely difficult by direct evidence, although as has 

already been pointed out, this should normally arise by 

implication from the circumstances. It should be noted 
that there is no need to establish that the tippee traded 

with the purpose of making an advantage from the information. 

The offence is'complete when the insider has disclosed the 

information with the requisite intention, and what happens 

then, is irrelevant from the standpoint of the associated 
persons offence. It is unclear, whether the term dealing 
'indirectly' would cover transactions by the associated 

person's spouses and close associates, and indeed those 

also of the tippee. 
(105) 

This would not really be of great 
significance from' the standpoint of the associated person, 
as such could probably be comprehended as tippees, and the 

associated person thus rendered liable. However, it could 
be important in the case of the tippee's associates and 
family. It would appear from section 75A(l)(a)2 that an 
associated person is only liable. where he divulges inside 
information to another person intending that person to 
deal for his own advantage. Could the insider still be 

made liable if he passed on the same information to A 
intending that A should deal for the benefit of B. B might 
be anyone including the associated person's wife. In such 
a case to secure a conviction it would be necessary to 

prove that either the associated person was dealing indirectly 
under sub-section (. 1)(a)l with the purpose of'gaining an 
advantage for himself, in that his wife profited, or that 
under section 75A(l)(a)2 the tippee, A was intended by the 
insider to deal for B, and thereby indirectly acquire some 
kind of advantage. It is open to question how far a court 
would venture along such a path, and the wording of section 
124A which extends to the making of an advantage for the 
associated person, or yippee, as the case may be, or any 
one, is to be preferred. 

Under Section 75A(2), civil, liability is provided for. 
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'Where an offence under sub-section (1) of this 
section is committed and an advantage referred to in 
that sub-section is gained from a dealing in 
securities to which the offence relates, any person 
who gained that advantage is, whether or not any 
person has been prosecuted for or convicted of that 
offence - (a) liable to another person for the amount of any 

loss. incurred by that other person by reason of 
the gaining of that advantage, or 

(b) liable to the corporation or body tha ü issued or 
"made available those securities for any profit 
that accrued to him by reason of the gaining of 
the advantage. 

When sub-section (2) speaks of 'offence'- it is not referring 
to a criminal offence. Of course given the practical 
difficulties of proof a civil action would generally only 
be feasible where there had been a prior criminal 

prosecution or official investigation. 

Although tippees, are not liable criminally, as section 
75A(2) applies to 'any person who gained an advantage' there 

is the prospect of civil liability. Thus provided section 
75A(l) has been violated, any one who gains an advantage is 

a candidate for civil liability. It is unclear as to 

exactly what the phrase 'from a dealing in securities to 

which the offence relates' means. The use of inside 
information by the tippee. is not prescribed under sub-section 
(1), it is in the insiders disclosure which constitutes the 

offence. Thus it is arguable that the tippee's profit or 

advantage is unrelated to the insiders offence, as the 
insider is liable whether the tippee dealt or not. This 

remains a matter for speculation. 
The section does not explicitly provide that only those 

in a privity relationship with the insider; or possibly his 
tippee, can recover, although it would appear that this was 
the intention. The innocent party is entitled to recover 
only that amount of loss that be has suffered as a result 
of the gaining of the advantage by the associated person or 
his tippee. The word loss might mean 'deprivation' or loss 
of a prospective gain. But more likely it would relate 
only to direct loss occasioned by the sale of securities 
which later diminish in price. This latter view would 
comport with-the view expressed by the Eggelston Committee 
and with the Uniform Companies Act provisions. 

(106) Thus 
under both Section 124A and section 75A only reveres the 

I 
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traditional rule in Percival v Wright so far as sale 
transactions, are involved. This avoids the prospect of 
liability to account for profits both th. the individual 

plaintiff and the corporation. . 
The phraseology in section 75A is unfortunate however. 

Certainly the measure of liability is not the insiders 

gain, as the measure is specifically stated in sub-section 
(3). It. would appear that the plaintiff can recover for 

a loss caused by virtue of the associated persons, or the 
tippees transaction, or in the case of the associated 
person, his disclosure. Misleads to great problems of 
causation. Whilst there is 'no doubt-causation in fact, 
the point remains that the plaintiff would presumably 
have traded at that price regardless of the objectionable 
transaction. It is not the taking of the advantage that 
has occasioned the loss, but the failure of the persons 
concerned to make the material information known. - If 

the causation requirement is to mean more than mere privity, 
tremendous conceptual and evidential problems are inevitable. 
As has already been pointed out, the establishment of privity 
is likely to be an insurmountable hurdle in itself. 

Corporate recapture of insiders and tippees profits 
is provided for in sub-section (2)b. Here it is only 
necessary to show that the profit is the result of the 
violation. It is again important to note that the operative 
word is 'profit' as with section 124A, and the probability 
that this is a narrower concept than the term 'advantage'. 

Section 75A(5) provides that where the words profit or 
loss are referred to as being incurred 'by reason of an 
advantage gained from a dealing in securities' the amount 
is the difference between the price at which the deal was 
effected and the price that in the opinion of the court 
would have prevailed at the time of the dealing had the 
information been generally known. This is of course-very 
similar to the stipulated measure in section 124A. Whilst 
the provision refers to market and market price it is 
clear that the section comprehends non-market transactions. 

One additional feature which is of great interest is - 
section 75A(4) which permits the Corporate Affairs Commission 
'if it considers it to be in the. public interest so to do', 
to bring an action in the name and for the benefit of the 
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company, or an individual, for the recovery of a profit 

or loss referred to in sub-section (2). The potential 

significance, of such a provision has already been alluded 
to. Unfortunately, to date no such case has been brought. 

An action based upon this section had to be commenced 
before the expiration of two years from the dealing which 

gave rise to the liability, or within six months of the 
discovery of the relevant facts by the person seeking to 

proceed, which ever first occurs. This is a very short 
limitation given the evidential. -problems involved. 

The new provisions, now enacted as section 112 of the 
Securities Industry Act 1976, are a radical departure from 
the former law, both in content and in form. They are 
however, closely modelled on the relevant sections of the 
Commonwealth Corporation and Securities Industry Bill 
1974-5, and the British Companies Bill of 1973. For the 

sake of clarity both the State Acts and the Federal Bill 

are discussed later with the British Bill. 
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(iv) TAKEOVERS AND TIERGERS 703 

Insider trading is invariably associated with takeover 

activity, and this has been particularly so in Australia 
c107) 

Although the closer regulation of takeovers and mergers 
was one of the primary aims of the Uniform Act(108) by the 

time of the Eggelston Committees, Second Interim Report on 
Substantial Shareholders and Takeovers, 

(109) 
selrious 

deficiencies existed. 
(110) 

The present regulation is in 
Part VIB of the Uniform Act, as implemented by the various 
States and Territories. (lll) 

Although the statutory Code 

has no anti-insider trading provisions as-such, there are 
a number of provisions designed to achieve the maximum 
amount of disclosure; and details of insiders and associates 
holdings in the respective corporations Taust be disclosed 
in the offer documents. (112) 

There are still deficiencies 
in this area, and in recent years there have been. calls for 
the creation of a voluntary Code administered by a body 

similar to the City Panel on Takeovers and'Hergers. 
(115) 

Part X of the Corporations and Securities Industry Bill 
1974, would have updated a number of the provisions in the 
Uniform Act, but as a matter of Federal law * 

(114) 
Of 

particular interest are Clauses 234 and 236; the former 
would have prohibited offerors and their associates acquiring 
shares during the period of an offer, whilst under the 
latter, others might do so, provided they disclosed their 
intention to the Commission and the Stock Exchange where 
the amount acquired or to be acquired would exceed 1% of 
the total issued capital. 

(v) INSPECTIONS AND INVESTIGATIONS. 

In recent years the powers possessed by the various state 
regulatory agencies häve played a significant role in the 
detection and exposure of insider trading abuses. The various 
provisions relating to inspection, are very similar to those 
in Britain and need no description here. (115) 

As a result 
of the recommendations of the Third Interim Report of the 
Eggelston Committee, on Special Investigations a new 
Division was added to the Uniform Act increasing the powers 
to appöint inspectors, as well as the powers of the inspectors 
once appointed. In particular sections 177 to 179 were 
enacted which provide for the appointment of inspectors to 
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investigate share ownership, and enable restrictions to be 
imposed on dealing and transferring such, during the 
investigation. These provisions are again very similar to 
those in the British Acts. 

In two recent reports, made under these provisions, 

significant insider trading abuse has been exposed. In 

the first(ll? ) 
by Messrs Lockhart and rlealey, appointed 

by the Governments of New South Wales, Tasmania and 
Victoria 'probably the largest example of insider trading 
to be investigated in Australia'(118) is uncovered and 
discussed. The insiders concerned profited at least to 
the extent of $5,000,000. A syndicate of ten persons 
including, company consultants, geologists, a public 
relations consultant, brokers and directors took over 
Endurance which was a small unprofitable mining company, 

with a low capitalisation, but having the great asset of 
a quotation on both the Melbourne and Hobart Stock 
Exchanges. The syndicate then set about dramatically 
increasing the company's capital by stock splits and by 

acquiring, on an exchange of securities the Attunga Mining 
Corporation. The syndicate by restricting supply, and by 

manipulative transactions succeeded in raising the market 
price of Endurance's securities from 25c to $10.60 a share. 
The Inspectors observed that inter alia, 

'... the actions of the syndicate members were improper 
because they all bad access to inside information, all knowing at material times that the information upon 
which they relied for dealing in Endurance securities 
came from 'inside' Endurance'. (119) 

This is an interesting example of both essentially Harket 
information, and self-generated inside information being 
regarded as inside information. A number of abusive 
transactions were uncovered. For example, 65,000 shares 
in Endurance were placed in the hands of a brokerage firm, 
the principals-of which were privy to the syndicate, for 
private placement, into the hands of insiders, their 
associates and families, and to a 'receptive' financial 
journalist. (120) 

Bullish statements were then issued by 
the company which obviously lifted the market. The 
securities were then quickly liquidated, at great profit. 
The Inspectors found this conduct, 
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'deplorable because they were in a position to know 
that within a 'Levi days of the allotment being made, 
significant and bullish public announcements would 
be made.... ' (121) 

Another interesting factor was the dealing in the shares of 

Endurance by the'consultant geologists, Hall, Relph and 

Associates, who made over $500,000, through insider trading. 

The two leading partners of this firm, who were also 

members of the syndicate, whilst accepting insider trading 

was wröng, claimed they had seen no impropriety in the 

present case. The' Inspectors thought that their transactions 

were 'wholly incompatible with their professional position. 

'In our opinion they did the very thing which they 
themselves admitted would have been improper. There may 
be some support for their view that consulting geologists 
to a mining company can hold shares in it provided they 
do not trade in those shares or use inside information. 
In our opinion it is difficult to visualise how consulting 
geologists ... can fail to take account inside 
information known to them when they come to buy and sell 
shares in that company'. (122) 

The Inspectors also stated that they had experienced 
considerable difficulty in tracing transactions and 

obtaining all the evidence that they considered desirable. 
There was considerable use of both nominees and private 
dealing companies. The difficulties were compounded by the 
fact that sales slips used on the Melbourne Stock Exchange 

were destroyed after a year, thus preventing matching. The 

alternative would have been to examine all brokers books, 
but even this was not regarded as 'fully satisfactory'. 
The Inspectors recommended that the slips should in future 
be retained for up to seven years, by the exchanges. 

(123) 

Although the Inspectors thought that the abuses that 
they had discovered would in all probability provide 
sufficient grounds for civil liability particularly with 
regard to the company they thought that this was beyond 
their present brief. In accordance with the recommendations 
of the Eggelston Committee Report on Special Investigations, 
the inspectors made specific recommendations as to criminal 
liability'in a separate report to the Crown Law Officers 
of the relevant states. Apart from a number of criminal 
offences under the Near South Wales Crimes Act 1900, they 
recommended prosecutions under sections 124(1) and 124(2) 
of the Uniform Companies Act. In addition prosecutions 
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for failure to properly disclose their interests and share 
transactions under sections 123 and 127 were recommended. 
The secretary of Endurance who bad failed to maintain the 

required registers, and who has obstructed the Inspector's 

inquiries, was severely criticised. It is interesting 

that the Inspectors thought that proper compliance with 

the reporting provisions would have had a salutary effect, 

and that a similar obligation should be placed upon 

consultant geologists,, managers and auditors. The relevant 
Attorney Generals accepted the recommendations of the 

Inspectors, but in the event the results have not been' 

impressive. (124) 

The second investigation to which reference shall here 

be made is that by the Commissioner of Corporate Affairs 

for New South vales into certain dealings in the shares 

of Queensland Mines Ltd and Kathleen Investments (Australia) 

Ltd. 
(125) 

The purpose of the investigation was to 

ascertain . -ihether there 
, was sufficient evidence to bring 

a prosecution under section 75A of the Securities Industry 

Act. An announcement had been made by the Sydney Stock 
Exchange drastically revising and lowering estimates as to 

reserves and the grade of uranium mineralisation in a 
recent discovery at Nabarlek by Queensland Mines, on the 
13th August 1971. It was alleged that prior to this 

announcement there had been unusual price movements in 
the company's securities. The Commission obtained details 

of all transactions effected on the Sydney Stock Exchange 

on the 12th and 13th of August 1971, from the Exchange, 

and from this it was possible-to locate the various brokers, 
trading in Queensland Nines. The Commission then addressed 
inquiries to the brokers to determine the identity of their 

clients and the relevant circumstances of each transaction. 
The investigation was then expanded to cover all transactions 
between the 1st May 1971 and the announcement. Schedules 

were drawn up providing all this data, and then each 
transaction was scrutinised to see whether there was any 
relationship between the individual client, or where it was 
a company its directors and officers and Queensland Minesý126) 
The New South Wales obtained the assistance of the Victoria 
Corporate Affairs Commission. It is not without interest 
that although heavy trading in this security had occurred 
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on the Melbourne Stock Exchange the Victoria Government 
did not think it worth-initiating an investigation given 
the absence of such a wide provision as section 75A in 

Victoria law. 
The data disclosed a considerable number of nominee 

transactions, from nominees both inside and outside the 

State. The Commission requested their co-operation and 
, most of those so approached complied with the'request; 

others did not'. 
(127-) 

The Commission did not recommend 

a full scale inspection of share ownership as it thought 

this was unlikely to be appreciably more effective than 

its own investigations. For example, in one very suspicious 

set of transactions, the Commission had discovered that the 

orders had emanated from a firm of solicitors in Hong Kong, 

and it was unlikely that inspectors would have any greater 
success in getting more information than the Commissioners 

. own officers. In certain cases it appeared that chain 
of nominees had been utilised. 

The Commission, also approached the company's directors 

and officers and asked them to give details of their own 
transactions in Queensland Mines within the relevant 
period, and those of their family, any company of which 
he was a director, or in which he and or any member of bis 
family was a substantial shareholder, or in which they 

exercised control, or by any company that acts as a nominee 
for clients of the stockbroking firm of which the director 

or officer might be a partner. In this last instance 
details of the beneficial clients must be disclosed. All 
directors and officers responded, except one. 

(128) 

Apart from considering a prosecution under section 73 

of the Securities Industry Act for false statements, the 
Commissioner considered bringing prosecutions for insider 
trading. The difficulty was that at the material time 

section 75A had not been implemented and thus the only 
provision upon which a prosecution could be based was 
section 124(2). This was deficient as the culprits were 
not officers, and the corporation had been incorporated 
in the Capital Territory, and the Uniform Act only applies 
to domestic corporations to the relevant state. In fact 
enquiries were made by the Registrar of Companies for the 
Capital Territory with a view to prosecutions being 
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brought under the Capital Territory's section 124(2). 
The problem here was that the directors concerned had 

effected the objectionable transactions outside the 
Capital Territory. 

(129) 

It is important to bear in mind that the inspection in 

the case of Endurance was under section 1? 8 of the Uniform 

Companies Act, whereas the investigation in the Queensland 

Mines case was by. the Commission under provisions contained. 
in the Securities Industry Act. The; various State 

Securities Industry Acts do provide the various State 

regulatory authorities with reasonably extensive 
investigatory powers. 

(130) 
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(b) FEDERAL REGULATION OF INSIDER TRADING 7Cc) 

(i) THE SE ATE SELECT CCi"1NITTEE 

It is obvious that even given the. contribution of the 

Uniform Companies Act and the recent attempts to create a 

uniform securities industry act, there still exists a 

considerable amount of divergence between the State 

anti-insider trading laws. There is also the ever present 

problem of jurisdiction, as brought out in the Queensland 

Mines investigation. There are also a host of stock 

exchanges throughout Australia, although admittedly only 

six major ones. The only element of centralisation and 

uniformity being that generated by the rather loose 
federation of the Australian Associated Stock'Exchanges. 
(A. A. S. E). Given the diversity in both legal and 
self--regulatory provisions, and in addition the conflicting 
and varying approaches to interpretation and administration 
in the various States and Territories, there has in recent 

years been increasing demands for Federal intervention. 

There are however, as has already been mentioned profound 

,, constitutional and political problems with Federal 
legislation and regulation in this field. (131) 

The critical significance of a viable system of Federal 
regulation was highlighted in the recent mineral boom, 

which brought unrivalled opportunities for abusive securities 
trading and insider dealing. (132) 

Whilst a number of state 
investigations were initiated, by far the most important 
was the appointment by the Commonwealth Senate of a Select 
Committee, 

'to inquire into and report upon the desirability and 
feasibility of establishing a securities exchange 
commission by the Commonwealth either alone or in 
co-operation with the States, and the powers and 
functions necessary for such a commission to enable 
it to act speedily and efficiently against manipulation 
of prices,. insider trading and other improper or 
injurious practices as the Committee finds have occurred 
or may occur in relation to shares and other securities 
of public companies, and to recommend generally in 
regard to the foregoing such legislative and 
administrative measures by the Commonwealth as having 
regard to the Constitutional division of legislative 
power in Australia enable the utmost protection of 
members of the public and the national interest'. (133) 

The result was the publication of a Report amounting to 

47 



some sixteen chapters, and volumes of copious minutes of 
evidence. Although the Report is not wholly concerned with 
insider trading, this particular abuse dominates most 
aspects of it. (134) The investigation by the Committee 

really centres upon the fortunes of one company, the now 
infamous Poseidon N. L. 

(135) 
Very briefly Poseidon 

announced in October 1969 that it had struck an extremely 
rich crop. of mineralisation, this announcement and a number, 
of other highly promotional disclosures, which were later 
found to be materially. misleading, had the effect of 
sending Poseidon's securities 'through the sky', in the 

words of the Rea Committee. This episode was mirrored in 

a number of other companies. Insider trading was rife 
throughout the frenzy of speculation. 

(136) 

The Senate investigators were continually met with a 
barrage of denials and excuses by insiders and tipees who 
had obviously been guilty of extensive insider trading. 
For example in one case a director of the company, who had 

made a profit of x, 820,000 out of a single purchase, just 

prior to the announcement of the strike, claimed he had 
traded on the basis of a 'hunch' it was just a 'punt'. 
Indeed be added, 

I one strong rumour - you may well laugh at me - was 
that the drillers had been seen in Laverton with 
sulphides on their boots'. (137) 

It is interesting that the Committee criticised the security 
arrangements that the company had employed with regard to 
its confidential information. (138) 

But on the other hand 
there had been leakages of information from a Government 
laboratory to which core samples had been sent for testiný139) 

Another significant factor exposed by the Committee was 
the use that had been made of private trading companies 
and nominees. 

(140) 'Throughout the chronicle of abuses, 
perhaps the most disturbing theme is the consistent failure 
of state official and self-regulatory authorities to 
adequately deal with the abuses and potentialities for 
abuse of which they were or should have been aware of. For 
example although there had beena considerable amount of 
press comment about suspected insider trading on the Perth 
Stock Exchange and calls for Stock Exchange enquiries, which 
were consistently ignored, the Chairman of the Stock Exchange 
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categorically denied that there had in fact been any 

abuse whatsoever in `: 1estern Australia. 
(11}1) 

During the 

violent price fluctuations in Poseidons shares the most 
that the Perth Stock Exchange did was to ask the insiders, 

guilty of the abuses whether they were aware of the 

reasons for unusual price movements. At no time were the 

negative replies of the insiders ever checked, and 
indeed the Chairman of the Stock Exchange publicly 

proclaimed that the directors of Poseidon were behaving 

perfectly properly and honourably. He had also stated 

that questions relating to alleged cases of insider trading 

by persons who were not members of the exchange were 

outside his 'province'. (142) 
Whilst the Rea Committee 

accepted that the Exchanges did not have the authority to 

send investigators into the offices of their listed 

companies, they did have authority to demand details as 
to the clients of their members, transacting dealings in 

Poseidon. (143) Perhaps the most disturbing feature was 
the discovery that the Chairman of the Perth Stock Exchange 

had purchased some 2100 securities in Poseidon, for his own 

account, before the public release, which itself was 
deficient. lLý r4) 

The statements of both the Perth Stock Exchange and also 
to a lesser extent the Adelaide Stock Exchange with regard 
to the regulation of their members was also found to be 

rather wide of the truth. - The Perth Stock Exchange, 

although claiming that it would investigate allegations 

concerning improper practices by its members particularly 
those who were also company directors consistently refused 
to do so during the speculative boom. 

Z145) 
Furthermore, 

although the exchange bad testified that it considered the 
Registrar of Companies the appropriate organ to investigate 

allegations of insider trading, it appeared that the Perth 
Stock Exchange had never referred one of the many inquiries 
that were directed to it, to the Registrar, or indeed ever 
approached him as to the allegations that had been made. 

(146) 

The position in Southern Australia appeared little better. 
The Registrar of companies testified that'there had been 

no suspected cases of insider trading, and no investigations 
since the enactment of the Uniform Companies Act. He also 
admitted that there was no market surveillance on the 
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Adelaide Stock Exchange and no liaison between the 
Exchange and his office. 

(147) 

On the otherhand, the New South Wales Corporate Affairs 

Commission in its 1971 Annual Report stated that unusual 
fluctuations were reported to it by the Sydney Stock 

Exchange, and where apparently connected to a material 

corporate development they would be completely checked 

out. 
(148) 

The Victoria Registrar of Companies had also 
apparently been more alert. However, overall tie official 

regulatory agencies had proved little better than the 

exchanges in providing protection. Indeed with regard to 

the stock exchanges the Ilea Committee thought that the 
fact that they had found no evidence of abuse attested 
more to their own inefficiency as regulators than the 

absence of such evidence. 
(149) 

With regard to the failure 

of the Chairman of the Perth Stock Exchange to take a more 
demanding approach to the directors of Poseidon, the Rea 
Committee thought that he was motivated by. the desire not 
to antagonise certain insiders, the contacts with whom, 
had brought him, through a series of timely share purchases, 
such an enormous increase in his own and his family's 
wealth... t(150) 

Another area which the Committee fastened some attention 
upon was the potential conflict of interest between brokers 
who also act as dealers, and also broker-dealers who also 
hold company directorships.. A particular broker-dealer 
who had been an officer and director in Poseidon, was proved 
to have entered a number of suspicious transactions. Of 
course it is extremely common for broker-dealers to hold 
company directorships in Australia, and it is also common 
for broker-dealers to perform many of the functions normally 
performed by merchant banks in Britain. Although the 
broker-dealer-director of Poseidon claimed that he did not 
consider that his duties and interests conflicted, the Rea 
Committee strongly disagreed. (151) 

There was evidence that 
the person concerned had regularly engaged in insider trading, 
on bis own behalf and for that of favoured clients and 
associates. 

(152 
The Committee also found damning evidence 

of the laxity of in house supervision over employees dealings 
in brokerage houses. In particular the Committee doubted 
whether the requirement adopted in both Britain and Australia 
that all dealing should be through the house, so that some 
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kind of check could take place, was, at all meaningful. 
There was evidence that employees had regularly concealed 
their true identities-by using pseudonymsand nominees. 
Concern was also expressed for the heavy speculative trading 
by brokerage firms themselves, in-the companies they were 

sponsoring, or on whose boards they had representation. 
(153) 

Another-aspect of-the. securities industry that came in for 

considerable criticism was that of investment advising and 
counselling. Numerous instances of 'scalping' and 'free 

riding'_were uncovered. 
(154) 

Hardly surprisingly the Senate Committee, was, 

'seriously concerned about. the inadequacy and 
" ineffectiveness of the present regulation of the 

Australian securities markets, of related activities 
of public companies, and of the corporate managers of 
some investment companies and investment entities'. (135) 

The Committee recommended the establishment of a national 
securities exchange. commission, which in their view would 
at least contribute to remedying what they considered to 
be the main defects of the present system of regulation. 

In particular the Committee underline that 'there was 
considerable evidence of insider trading... ' as well as an 
alarming frequency in the failure of companies to make 
timely disclosure. (1156) 

These deficiencies were in the 
context of a disturbing pattern of impropriety and abuse. 
Furthermore, the deficiency in ethical standards was a 
national problem and not limited to speculative securities. 
At the heart of this problem the Committee thought was the 
absence, 

'of a body or group of bodies which has individually 
or collectively the jurisdiction, the power, and the 
expertise to ensure the adequacy and effectiveness of 
regulation.. -'(157) 

With regard to the stock exchanges the Committee stated, 

'we consider that they have neither the jurisdiction, 
the power, the disinterested will and the lack of bias, 
nor appropriate full time professional approach to 
warrant the assumption that they are the principal and 
the best regulators of. the securities markets and their 
members' (158) 

In particular the Committee thought that the stock exchanges 
could not properly administer anti-insider trading 
regulations. 
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'In general a stock exchange investigation of share 
dealings cannot proceed beyond the floors of the 
exchange or beyond the offices of the member firms at 
that point the trail stops. These limitations of 
jurisdiction may, in part explain the stock exchanges 
failure to develop adequate systems of market 
surveillance... '(159) 

But even where the Exchanges had the necessary authority, 

such as with regard to the regulation of their members 

conduct, and the administration of public disclosure by 

listed'companies, the Committee thought they had been 

lackadaisical. (160) The Committee commented, ' 

'although the executives of some of the'exchanges had 
endeavoured to detect instances of possible abuse, the 
task has been performed in an erratic and ad hoc way. 
In the result far too many serious instances have 
passed without action'. (161) 

" Of course it is perhaps unfair to cast a too black a picture 

of self-regulation, there are also failures on the part of 
the. official regulatory agencies. Mr Leigh Ffrench, at 
the London Conference on Insider Trading in the Sprin of 
1975, pointed out that the Sydney Stock Exchange had 

forwarded 95 suspected cases during 1974 to the New South 

Wales Cormission, with absolutely no result. 
The fundamental problem faced by the Commissions and 

Registrars, was in the Committee's-view that although the 

" various securities markets are but really facets of the 
Australian capital market, each regulatory body is confined 
to its own state jurisdiction. Given the vast difference in 

resources both in monetary terns and in expertise available 
to the various States it was obvious that there. would be 

considerable variance in regulatory and enforcement 
standards. 

(162); 

The obvious conclusion was, the Committee's recommendations 
for both national laws and national administration. 

(163) 

The Senate Committee was doubtful whether the states could 
achieve a sufficient degree of uniformity by agreement. 
Furthermore, it was thought that a national agency would be 
better placed to negotiate with other countries in obtaining 
assistance particularly with regard to the conduct of 
investigations. The Committee likewise, rejected the 

suggestion that a voluntary panel, similar to the City Panel 
suggested in Britain should be created, and that the 
Australian Reserve Bank should try and play a similar role 
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to that played by the Bank of England in the life of the 

City of London. 
(164) It is not without interest that the 

Committee, in coming down firmly in favour of a new 

statutory commission emphasised that one of its prime 

objectives was to provide 'additional protection against 

company insiders and others who take unfair advantage of 

information which is not generally known to the market '. (lß'5) 

Considerable controversy has surrounded tberrecommendation 

to establish a Federal S. E. C., however. It appeared that 

the Chairman of the Committee had decided that this was 

the appropriate course in the early stages of the 

investigation. (166) 
The Institute of Directors was 

particularly opposed to this recommendation, and thought 

that it would unnecessarily blurr responsibilities*(167) 
The Stock Exchanges were also against the idea, of a 

national commission. The Chairman of the Sydney Stock 

Exchange, stated, 

'it is our considered opinion that 
the Senate Committee did not always 
possession of all the facts leading 
constructions on certain events and 
which do not appear to be justified 
facts'. (168) 

Ln some instances 
seem to be in 
it to, place 
transactions 
by the full 

The President of the A. h. S. E. also expressed concern. 
(169) 

The then Government expressed support for the recommendations,! 
however, and the Treasury i'Iinister, dir Crean, promised that 

the necessary legislation would be introduced as soon as was 

possible. 
(170) 

The Attorney General, Senator Lionel rlurpby, 

commissioned Professor Louis Loss to prepare a report oh' 

proposed amendments and legislation in the field of securities 
laws, which was delivered to the Senate in late 1973" 
Professor Loss came out, perhaps not unexpectedly, firmly in 
favour of an Australian S. E. C., more or less on the American 

pattern, but obviously scaled down to the needs of Australi l7l) 

Professor Loss considered the question of insider trading to 
be a 'critical area' of regulation. In this respect Loss 
thought that the American experience was directly relevant. 
Given the absence of the contingent fee system in the 
Commonwealth, Professor Loss thought that the proposed 
Commission should be authorised, and perhaps obligated, to 
bring restitutionary actions on behalf of the insiders 
victims. In addition the learned Professor recommended the 
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introduction of a similar provision to section 16(b) of 
the 1934 American Act. (172) 

q 
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(ii) THE CORPORATIONS AND SECURITIES INDUSTRY BILL 19711. 

In the result the Labour Government introduced a 
Corporations and Securities Industry Bill in late 1974. 

As the Chairman of the Sydney Stocl. Exchange has observed 
'the scope of the Bill goes far beyond, the stock exchanges 

and in fact is little short of a national Companies Bi12. 
(173) 

The Bill was reintroduced again in 1975, in e)tactly the same 
form. *With the dismissal of Prime Minister Goff Withlam's 
Government, the Bill obviously fell. The present Liberal 
Government, although sympathetic to the need for reform, (i74) 

is nonetheless far less likely to introduce anything so 
radical, in the fdrm of Commonwealth legislation. 

The Attorney General in introducing the Bill emphasised 
that the purpose of the Act was to underline the importance 

of a preventive rather than regulatory approach. 
(1? 5) 

Central to the Bill was the creation of a Corporations and 
Exchanges Commission, (C. E. C) which 'was to be a body of 
high standing with a wide range of responsibilities with 
respect to the securities industry and adequate powers to 

enable it to discharge those responsibilities. 
(176) 

Although 
the main anti-insider trading provisions will be discussed 

elsewhere, it is perhaps worth mentioning some of the other 
clauses which would have effected this area. Clause 50(1) 

would have empowered the C. E. C. in the case of registered 
companies to demand from directors and officers details, 
in writing of their interests in securities'of the issuer 
and related companies. Under Clause 83, licensed dealers, 
investment advisers and financial journalists are required 
to keep and maintain a register of their transactions, 
similar to those presently required under the securities 
industry acts. Under the Bill however, the public, and not 
merely the Commission and its officers would be allowed to 
inspect these registers. 

(177) 

Another'interesting provision is clause 108, which provides 
that a person who is present in Australia, or a corporation 
incorporated in Australia or carrying on business in 
Australia should not, without the written consent of the 
C. E. C. or subject to such rules as the C. E. C. may make, 
cause or procure a person to arrange for a transaction on an 
Australian exchange in the securities of a registered issuer, 
after which the first mentioned person would have an interest, 
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or the sale of securities in which that person had been 
interested. Where a person ordinarily resident in Australia 

causes such a transaction to be effected whilst he is outside 
Australia, on return to the Commonwealth, he would have been 

required to cause a written record of the. transaction to be 

prepared and kept within jurisdiction for at least seven 

years. Within twenty one days notice must be given to 
the C. E. C. as to the location of this record. The 

Government made this clear that this was designed to combat 
the problem of foreign nominee transactions, and particularly 
important if the anti-insider trading provisions were to 

achieve a degree of effectiveness. 
(178) 

The Bill also contained a number of provisions requiring 
licensed dealers and advisers to disclose their status 
and interests to their clients. 

(179) 
The combined effect 

of these provisions would have eliminated scalping and a 
number of associated abuses. Clause 115, would have 

outlawed licensed dealers who are members, or who are 
associated with members of a registered Stock Exchange 

accepting appointment or remaining directors of companies 
that have securities traded on that exchange. Apart from 

disciplinary proceedings a fine of 52000 and or six months 
imprisonment was provided., for non-compliance. The Stock 
Exchan`es opposed this vehemently, and considered that it 

was an illustration of unjustified discrimination against 
brokers. (180) 

A similar provision, is that of clause 116, 

which would have prohibited dealers who are members, or 
who are associated with members of a Stock Exchange, 

acting as an underwriter in a public issue of securities, 
if that person is a director, secretary or manager of the 
issuer or has been such within twelve months, or if. he may 
gain directly or indirectly any interest or consideration 
which is otherwise than that resulting from his having 

acted professionally in the underwriting. 
The Bill would also have adopted, in Part IX the 

disclosure provisions with regard to substantial 
shareholders, already in the Uniform Companies Act. The 
disclosure threshold would however, have been set at five 
per cent of the nominal voting capital. In Clause 222 
there would also have been a provision allowing aggregation 

. of those acting in concert. Furthermore, the mandatory 
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period of notification could have been three days, instead 

of fourteen, and notification would have to be both to the 

issuer and also to the C. E. C. As the notices sent to the 

C. F. C. would be publicly available there would have been 

no obligation on the company to maintain a public register. 

It is also interesting that the Government thought that 

the obligation imposed under state law upon nominees to 

appraise-their foreign principals of their duties under 
the disclosure provisions, was unworkable. On the other 
hand under Clause 266, where a registered corporation had 

reason to believe that a person was capable, of giving 
information as to the person who was or is in a position 
to exercise voting rights, the company would have been able 
to have served a notice on such a person, who within a 
period of thirty days must give such information as is 

prescribed. The C. E. C. also has a similar power. Penalties 

of a fine of Z2oco and or six months imprisonment 'are 

provided in the case of non-compliance. " 
The important provisions on insider trading contained in 

the Bill will of course be discussed in due course with the 

very similar provisions contained in the British Companies 
Bill of 1973. It is to be-regretted that the Federal Bill, 

or at least one like it did not become law. As has already 
been pointed out in the previous discussion on the State 
Securities Industry Acts, a number of States have sought 
to introduce a substantial degree of uniformity in this 
regard by enacting a Uniform Securities Industry Act which 
largely resembles the lost Federal Bill. (181) 

The State 
Governments have certainly recognised the desirability of 
establishing some degree of uniformity in this area. 

(182) 

Again the relevant statutory provisions in these enactments 
will be discussed with the British provisions, in Chapter 
IX (vi). It is of some interest that those States which 
have enacted Uniform Securities Industry Acts have also 
established a Joint Committee of Attorney Generals to assist 
in inter-state enforcement and achieve a degree of- 
uniformity in administration'. 
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(c) SELF REGULATION AND INSIDER TRADING 

The Australian Stock Exchanges are in a loose federation, 

the- A. S. S. E., to which reference has already been made. 
Whilst the A. A. S. E. does have uniform listing policies and 

agreements there is considerable variation from exchange to 

exchange. 
(183) 

The listing requirements are rather shallow 

emulations of those- required in Britain, although since 
the criticisms of the Rea Committee, the A. A. S. E. has 

sought to considerably tighten them. up. 
(184) 

In particular 
disclosure is now required of holdings in an offeree 

company by the offeror and its associates for 'three months 

prior to a bid, and of dealings in the offeror during a bid. 

The Stock Exchanges have had'considerable difficulty in 

properly policing their requirements and rules, and it 

would seem that many would support complete uniformity, and 

perhaps the sanction of law. 
(185) 

Of course under those 

states that have securities industry acts,. the minister is 

empowered to require stock exchanges seeking approval to 

have certain rules for the exclusion of undesirable members 

and the disciplining of 'conduct inconsistent with just 

and equitable principles' Furthermore, the various 
Commissions do have disciplinary authority over licensed. 
dealers and investment advisers. 

A serious deficiency exposed by the Rea Committee, and 
emphasised by the Attorney General when introducing the 
1974 Bill, is the absence of effective timely disclosurý186) 
Some rudimentary guidance is provided by the A. A. S. E. but 
it is hardly adequate. 

(187) it is interesting that under 
Clause 48 of the 1974 Bill the C. E. C. could have required 
registered corporations to report to the Commission any 
such information as the Commission prescribed. The Stock 
Exchanges have in the last couple of years made great 
efforts to achieve a degree of timely disclosure. The 
Sydney Stock Exchange issued a. statement in October 1975, 

condemning the directors of Gollins Holdings, for failure 
to disclose to the Stock Exchange that the company had 

made very large losses, when the exchanges officials 
questioned them as to unusual price movements. The 
Chairman of the Stock Exchange, Mr Valder, stated, 

'there has been a clear and deliberate violation of 
the listing agreement, under the terms of which listed 
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companies are obligated to make timely disclosures... 
every listed company is under a positive obligation 
to disclose promptly all information necessary to 
avoid the establishment of a false_market'. (188) 

The Rea Committee Report also showed that the 

Australian Stock Exchanges bad made little effort to 

devise a system of market surveillance. 
ý189ý 

It appears 
that most of the larger exchanges now have officers 

watching'tradin and ready to carry out on the spot 
investigations. 190) However there is little automation, 

and the effectiveness of this must be questioned. -(191) 
Whilst all the exchanges condemn insider trading, it 

appears none have sought to express this condemnation in 

the form of written rules and procedures. 
(192) The Perth. 

Stock Exchange in its submissions to the Attorney General, 

emphasised that the exchanges just did not have the 

authority to conduct investigations into alleged insider 

trading. 

'the tracing of beneficial ownership in these 
circumstances depends on the investigators powers to 
interrogate private individuals concerning personal 
financial transactions, to demand production of 
documents and to examine company records... wbich are 
not normally available to other than very senior 
company personnel. It is submitted that such powers 
of interrogation area privilege that must in a 
democratic country, be exercised only on the authority 
of the Government and therefore the control of insider 
trading is a Government responsibility'. (193) 

The Stock Exchanges have been prepared to increase their 

supervision and regulation over their own menbers, 
however. (194) 

Both the Sydney and Melbourne Stock Exchanges 
imposed fines'on their members subsequent. to internal 
investigations after the Rea Report. (195) The Melbourne 
Stock' Exchange sacked over twenty employees, and there has 
been a general tightening up. 

(196) 

There are of course other areas of self regulation which 
are important. For example the Australian Institute of 
Mining: PTetallurgy has a Code of Ethics, (197) 

as do a 
nunber of other professional bodies. House rules would 
seem rare, although securities houses do have such. 

I 
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(B) NEW ZEALAND 

(a) STATUTORY PROVISIONS 

723 

The relevant statutory law in New Zealand is closely 

modelled' on that of the United KKingdom. (1971 There has 

been a growing awareness in New Zealand in recent years 
however that a ; number of abuses have developed which are 

not sufficiently contained by the existing legislation. 
One of the more important abuses was that of insider 
trading. 

(198) 
In 

. 
1963 a Special Committee under . 

MacArthur J, was appointed to review the companies 
legislation and make recommendations thereupon. The 

Special Committee published an Interim Report in 1971, 

which in particular made recommendations on the question 

of enforcement, which had widely been acknowledged as 
deficient. l99 

There had been a number of calls for the creation of 

a special agency charged specifically with the administration 
of company law, (200) but the Committee thought that this 

was unnecessary. The Interim Report, did recommend, 
however, an increase in the investigatory and enforcement 
powers of the Registrar of companies, along the lines of 
the Australian authorities, "and also that a permanent 
Advisory Commission should be set up. These recommendations 
were-largely adopted in the Companies (Amendment) Act 19731201) 

The Ministry of Justice has recently established a new 
Division of Commercial Affairs, and the Minister of Justice 

has informed the present author that the Government has 

still not completely rejected the notion of setting up a 
securities exchange commission type body. (202) 

(b) PERCIVAL y . FRIGHT PER INCURIAII 

It has been assumed that the common law position with 
regard to insider trading in New Zealand is the same as 
that in Britain 0 

(2b3) 
The MacArthur Committee thus 

recommended that to adequately-deal with the abuse of 
insider trading there would have to be legislation. The 
Committee in its Final-Report, (204) 

adopted the approach of 
the Jenkins Committee and recommended a partial 
re-codification of directors fiduciary duties and express 
legislation on the question of insider trading. Somewhat 
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surprisingly in view of the criticism that had been directed 

at the Australian provisions on insider reading in the 
Uniform Act, the Committee recommended adoption of the 

Australian section 124 A. 
(205) 

The Government accepted the Committees recommendations 

on the need for legislation and started drawing up the 

necessary legislation. 
(206) 

However, in view of further 

deliberations, the Government began to realise,. that the 

Australian model did have certain defects, and thus became 

more interested in the proposals contained in the Federal- 

Corporations and Securities Industry Bill 1974, and the 

recent legislation in New South Wales. Although the 

: Minister of Justice assures the present author that 

legislation will be introduced on insider trading, in the 

not too distant future, it would seem unlikely that section 
124A would be used as the relevant model. 

(. 207) Although 
there is a significant degree of self-regulation in the 
New Zealand and securities industry there has been little 

attention given to insider trading, or for that matter 
timely disclosure. (208) 

As has already been pointed out until very recently it 

was thought that the common law in New Zealand was the 

same as that in Britain. However in Coleman v Myers, a 
decision of the, High Court delivered in I"lay 1976, Mahon J, 
decided that Percival vWright was per incuriam. (209) As 
the present author has already discussed the decision in 
the Modern Law Review, (210) 

it is only necessary to give 

a brief account of the admittedly very significant decision 
here. 

The facts of the case are complex, and are gone into in 
considerable length by the Court. Briefly, the plaintiffs, 
who were minority shareholders in Campbell & Bhrenfried, 
a small private company, with reluctance sold their shares, 
at a price of ; 4.80 a share, to A. D. Hyers, who was the 

company's managing director. This was pursuant to a 
take-over offer by Myers for the entire equity capital. 
Once Myers had become the sole shareholder, he liquidated 

certain of the company's surplus assets, so that the 

company was able to declare a capital dividend. This was 
enough to reimburse Myers. the expense that he had incurred 
in taking over the company, and also provided him with a 
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handsome cash profit. It became apparent that Myers had 
spent ; 55,647,996 to acquire corporate assets worth over 
$11,880", 330. The plaintiffs contended that their shares, 
and indeed those of other shareholders, had been acquired 
by the defendant at a gross undervaluation, by reason of a 

stratagem employed by Pryers, and his father, who had been 

the-Chairman of the company, tö conceal the true value of 
the company's assets. 

(211) It should be emphasised that 

a number of substantial shareholders did seek independent 

valuations, and the price of 04.80 was mutually agreed upon. 
The plaintiffs made a series of allegations against the 

defendants, which included fraudulent mis-statement, 
actionable non-disclosure, negligent mis-statement, violations 
of the Companies Acts, 

(212) 
and unlawful' interference with 

the economic interests of the plaintiffs. Whilst this 
fearsome array of complaints attests to the ingenuity of 
the plaintiffs' lawyers in the result all failed. -and the 

action was dismissed with costs. Here 'however, we shall 
discuss solely the allegation that the defendants were 
liable to the plaintiffs for either recission of the 

contract of sale, or for damages, on the basis-of an 
actionable non-disclosure. 

(213) 

The plaintiffs' Statement of Claim alleged that, 

'the statenents made by the de. fendants... were made in 
breach of the f-iduciary duty of the defendants not to 
mislead the shareholders including the plaintiffs and to make full disclosure to the shareholders including 
the plaintiffs of all material facts. The material facts which the defendants should have disclosed are, (a) all relevant information in their possession having a bearing on the fair price of the shares'. 

The plaintiffs alleged there were some 15 different items 
of information that the defendants should have discl. osed to 
them. 

It is interesting that the plaintiffs' counsel, J. H. Wallace 
Q. C. argued that the position of. the directors in the present 
case was analogous to that of promoters. dealing with the 
compäny. 

(214) 
of course the plaintiffs were squarely 

confronted by the decision in Percival v Wright. It was 
contended that the English case was distinguishable, and 
that 'it was no longer' in accord with current views as to 
the general, nature of 'the* liabilities of directors' , and 
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in any case it was wrongly decided. It was pointed out, 
that there was no appellate decision any where in the 

Commonwealth that had expressly approved it. (215) 

Reliance was also sought to be placed on the American 

Supreme Court decision in Strong v Repide, 
(216) 

which 

accepted that a fiduciary duty of disclosure could arise 

where 'special facts' were known to the insider. 
The defence sought to rely upon the integrity of 

Percival v Wright, and the fact that it had remained 

unquestioned so lone. It was contended that whilst a 
director, as a fiduciary of the company, was under an 

obligation not to 

'take opportunities afforded by inside information to 
allocate to himself profits and advantages which 
belong to the company alone', 

there was no necessary or logical implication that a 
director owed similar fiduciary duties to the shareholders 
individually. The Counsel for the Defence, Mr D. A. R. Williams, 

also sought to rely upon fact that whilst Percival v Wright 
had been criticised by academics, neither Britain or 
Australia had seen fit to reverse the rule by legislation. 

The Court thought that the reluctance to legislate was not 
caused by any love for the rule in Percival v Wright, but 

rather the profound problems encountered in drafting 

sufficiently precise legislation. (217) 

It is of some interest to note the attention that both 
the barristers and the Court accorded to American authorities. 
The present Court thought . that the American law was of 
particular assistance with regard to the question of 
materiality. Mahon J, underlined the principle that in a 
cause of action based upon non-disclosure the reasonable 
possibility of inducement suffices, and the question is 

purely objective. The test in anonymous stock 'exchange 

transactions must be whether the undisclosed facts read in 
the light of objective contemplation would reasonably affect 
an ordinary investor, in determining bis choice. Of course 
the stock exchange investor must needs be regarded as only 
an uilkno wn member of a class. Thus the question is 
different, in the Courts view, where the transaction is 
between a director and an ascertained shareholder in a 
private company. Here the test of materiality must involve, 
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'the question whether the, undisclosed information Would 
reasonably-and objectively influence the decision of 
that identified shareholder having regard to such 
matter's, for example, as the known extent of his 
shareholding'. (218) 

Obviously a fact that would be likely to influence the 

decision of a minority shareholder might not be considered 

as r-elevant by a majority shareholder. The assumption of 

inducement, is however, in the judge's view objective. 
From this the Court thought that the plaintiffs would have 

been within the scope of the 'special facts' rule adopted 
by the American Courts. It is perhaps worth mentioning 
Mahon J's view as to the materiality of the questions 

raised by the defence. (219) Firstly, it was alleged that 

the defendants should have disclosed the fact. that the 

surplus assets were being sold, and indeed others would be 

sold. With regard to those properties sold previously to 

the transaction, Mahon. J, thought they were 'probably' a 

matter. of common knowledge and as the amount involved was 

only $98,000 'the materiality of that information is not 

significant'. As to the intention to make further sales, 
the Court accepted the expert evidence of the defendants 

that such would not be considered relevant to a seller of 

shares. Secondly, it was alleged that the defendants should 
have disclosed the difference between the market value 

and the book value of the company's assets. The Court 
here made extensive reference to both State and Federal 
American decisions, and took the point that the American 

cases only regarded such information as relevant where 
there was some assurance that the real or market value 
would be realised. Mahon J, considered that 'negotiations 
for... sale, no matter bow promising, may come to nothing'. 
He added that, 

'.... there must be an assured sale in the sense of a 
firm offer of which acceptance is intended, or at the 
very least. an informal ägreement"between the directors 
and the proposed purchasers of the corporate assets 
that there will be submitted an offer on terms which 
the directors have indicated their willingness to 
accept'. (220) 

It followed that the mere possibility that the company's 
property might be sold for a greater sum, was not sufficiently 
material, to require disclosure 'to either the shareholders 
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W, or the expert valuers. The third allegation was that the 

defendants should have disclosed their intention to fund 

the. takeover by disposing. of the company's surplus assets. 
The Court thought that bow a takeover was to be financed 

was not relevant to a selling. shareholders decision, and 
in any case the expert valuers retained by the shareholders 

would have guessed that this was a probability. It 

followed that there had in fact been no non-disclosure of 

material information. 
Returning, to the initial question, of whether there 

was a duty of disclosure in the first place, it is 

interesting to see that Mahon J does not seek to adopt the 

easy way out, by distinguishing Percival v Wright, on its 

facts. The learned Judge thought that it was 
indistinguishable. 

'The key fact is that in both cases there Was a 
contemplated and later executed transaction for the 
purchase of shares by a director and I can find no 
ground for holding that the cases are, in principle 
distinguishable'. (221) 

r 
Facing the decision head on, Mahon J ekpressed the view 
that Percival v , 'right was wrongly decided. Of course as, 
in the event the learned judge found that there had not 
been a non--disclosure of a material fact, this was only 

obiter. The impact of the decision and its implications 

is hardly reduced by this fact, as from the British point 

of view the decision is only persuasive, and certainly not 
binding authority. 

In Percival vWright, Eve K. C. for the plaintiffs had 

argued that when, the directors started negotiating for the 

sale of the company's entire undettaking, they in effect 
became trustees for sale, for the shareholders-Collectively 
and individually. The Court rejected this on the basis 
that as the shareholders were to be taken as. 'nowing the 

powers of the directors, they were no more entitled to 

assure that the directors were not at the material time, 
negotiating for the sale of the company, than they were 
assuming that they were not-exercising any other power. 
The present Court, thought that Swinfen Eady J, had 
mistakenly, 

'not considered the further'question. whether the 
stiarescto 

hehdiprectnorsf 
did nrothcreate 

aofiduciary 
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position of a more general kind in that the 
-shareholders were now dealing with potential 
purchasers who alone had access to the knowledge 
of a material fact, which unknown to the shareholders 
controlled the value of the shares which they desired 
to sell'. (222) ? 'ý 

The learned judge then referred to the practice of the 

Courts of Equity in the'latter stages of the 18th Century 

'to intervene. in any case where there bad been-an abuse ° 
by one party of trust or confidence reposed in him by 

another' . 
(223) 

iUthough the no of trust had now become 

a specific term of. art, Mahon J thought, that the creation 
of a fiduciary obligation is not conditioned by the 

existence of settled categories of circumstances. In 

particular the categories-of constructive fraud are not 

closed. 
(224) 

The Court placed a great deal of reliance on 
the decision of the House of Lords, in Erlanger v New 
Sombrero Phosphate Com any, 

' 225) however, it is somew at 
obvious that the relationship of a promoter and controller 
to his company is considerably different to that between 

a director and a shareholder. Nonetheless, Iiahon J, 

expresses the view that, 

'the essential basis of a breach of fiduciary duty is 
the improper advantaGa taken by the defendant of a 
confidence reoosed in him either by, or for the benefit 
of, the plaintiff, When one considers the relationship 
between the shareholders in a limited company and the 
directors entrusted with the managenent... it appears... 

. 
that in any transaction involving the sale of shares 
between director and shareholder the director is the 
repository of confidence and trust necessarily vested 
in him by the shareholder, or by his legal-'status, in 
relation to the existence of information affecting the 
true value- of those shares'. I say this because a 
shareholder who. is. not a director has not in the absence 
of any special provision in the articles, any right to 
intervene in the management of, the company... ' (226) 

Thus when a director enters into a tran: action,. whilst he 
is in possession of material inside information, he is in 
possession of 'information 'which the shareholder is legally 
precluded frog: acquiring in the absence of the consent of 
the, 'Board'. Although there. is. no guidance in the decision 
on the question whether a similar rule would apply to a 
transaction between a director and a shareholder, or indeed 
a complete outsider, where the director sells securities, 
instead of acquiring such, and the purchaser suffers loss,. 
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it would seem that the situation is little different. 

Indeed it is arguably more unjust for an insider to sell 

off securities that he knows will drop in value, than 

acquire securities on the expectancy of, a gain. It is 

important to realise that Mahon J was pointing to more than 

just an inequality of bargaining capacity, 
(227) 

but the 

fact that the shareholder was under a legal disadvantage, 

or rather the director had a legal advantage. 
'In 

such a 
situation Mahon J clearly thought that a fiduciary 

relationship comes into existence, under which the director 

would be obligated to disclose, 'any fact of which he knows 
the shareholder to be ignorant, which might reasonably 
and objectively control or influence the judgment of the 

shareholders in his decision in relation to the offer' . 
(228) 

The present Court pointed out that the duty here set 
out, was differeht from that based on the 'special facts' 
doctrine. Here the relationship is created by the legal 
status and powers of management cast upon directors. The 
'special facts' doctrine on the other hand arises by virtue 
of the possession of certain types of information. (229) 

Thus the special facts known to the director, subject to 
the criteria of materiality, become merely the evidentiary 
foundation for the shareholders claim. 

On the question whether the Court was nonetheless bound 
to apply the decision in Percival v Wright, Mahon J, thought 
that it would not be a sufficient reason to depart from 

such a long accepted decision, merely because he entertained 
a different view as to the propriety of the conduct. 
However, where a court thought that the decision had been 
delivered per incuriam the question was very different. 
The learned judge stated, 

'I reach the unhesitating conclusion that the decision 
in Percival v I-Jri : ht, directly opposed as it is to 
prevailing notions of correct commercial practice; and being in my. view wrongly decided, it ought no longer to 
be followed in an impeached transaction where a director 
dealt with identified shareholder'. (230) 

It is clear that Mahon J, envisaged the duty only arising in 
the context of transactions in private company's securities, 
or those transactions in the securities of public companies, 
listed or otherwise, where the identity of the shareholder 
is known to the director, br presumably reasonably 
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ascertainable, at the time of the transaction. It is 

reasonable that, 

'the liability of the director. cannot be enforced in 
the absence of proof that he was capable in the 
specified transaction of compliance with the duty of 
disclosure'. (231) 

'73t 

Thus the question of the regulation of insider trading on 
anonymous-securities exchanges must be left torlegislation. 

The observations of Mahon J are of great interest 
throughout the Commonwealth, as they constitute the first 
instance of a court completely unaided by statutory 
provisions denouncing the traditional rule laid down by 
Swinfen Eady J. Indeed Mahon J, in the present case did 

exactly what the Australian Courts, even with the aid of 
legislation have so far refused to do. (232) 

Whilst the 
boldness of Mahon J, must be respected the approach that 
he espouses is both novel.. and possibly suspect. 

(233) 

Certainly many important questions are left unanswered. 
It is open to debate whether the principle extends to 
insider sellers, with whom the innocent investor is not 
in a pre existing fiduciary relationship with, or whether 
the principle extends beyond directors to officers and 
employees. Whether there-is both liability to the company 
and also to the person with whom the insider dealt is also 
left undecided. Indeed the question of remedies is obscure, 
as damages are not normally available for breach of a 
fiduciary duty. 
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THE REGULATION OF INSIDER TRADING IN CANADA. 

(A) BACKGROUND 

Securities regulation is not a new area of law in Canada, 

although little has been written about it . 
ýlý Until 

comparatively recently this regulation has been wholly a 

matter of Provincial law. (2) The early Provincial Statutes 

were very -similar, in many ways, to the early American Blue - 
Sky Laws. In essence they were concerned with the prevention 

of fraud in the issue of securities. 
(3) Disclosure, and 

in particular prospectus disclosure was however, dealt with 

separately under Companies Information Acts. 
(4) 

These 

rudimentary laws were constantly being updated and in 1945 

Ontario passed the first 'real' securities Act in the 

Dominion. 
(5) 

The various Provincial Acts were administered 
by a variety of Provincial Securities Administrators, but 

the Ontario Act made a new departure, in that it gave to 

the Ontario Securities Commission very great regulatory 

powers over the industry. Parallel to these developments 

was the continuous tightening up of the various corporations 
laws. 

(6) 

At the time that Peter Williamson wrote the first edition 
of his leading work on Canadian Securities Laws, he could 
confidently state that there had not been much interest 

either Provincially or Federally in the regulation of 
'insider trading'. Since the mid 1960s the position has 

radically altered. 
(? ) 

Prior to the legislation of the last decade, the only 
provisions relevant to insider trading in the Dominion, 

were the rather elementary directors disclosure provisions 
in the 1934 Dominion Companies Act. As a result of the 

recommendations of the Royal Commission on Price Spreads, 
the Act was tightened up. The Royal Commission thought 

. that 'directors should eventually be placed in a trustee 

capacity with regard to all the security holders' and this 

could be reached, at least in part, by prohibiting directors 

speculating in the securities of their own companies. 
(8) 

The Commission thought that disclosure of directors 
transactions would have a beneficial result, and to this 
end section 98 of the Dominion, Companies Act was amended 
so as to require that every director of a Dominion company, 

i , ý.,; 
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other than a private company must furnish annually to the 

secretary of the company, for presentation to the Annual 

General Meeting a report showing all transactions in the 

company's shares, for his own account, during the last 

year. This provision was defective, in that the 

shareholders had to request the presentation of the (9) 
information, and it was not kept in the form of a register. 
Directors- were also. forbidden to speculate for, their 

personal account in their company's securities. Failure to 

: comply with this provision, or the reporting obligation, 

was. made a criminal offence with a fine- of. $1000 and or 
six months imprisonment. There was no civil liability. 
It seems that there were no criminal prosecutions, partly 
because of the uncertainty as to what the term 'speculation' 

covered. 
(10) 

Under-section-171 of the Ontario Corporations Act 1953, 
the holders of at least ten per cent of the issued capital 
of a public company could require that each director make a 
return for presentation to-the Annual General Meeting, 

showing his dealings in the issuer, since the last meeting. 
This demand had to be filed with the secretary. at least 
thirty days in advance of the meeting, and the penalty was 
only a fine of 0200 in the case of non-compliance. Again 
it appears this was very little used. 

The major step forward in the regulation of insider 
trading, came with a series of reports published during 
the 1960s. The deficiencies of the then law and its 

administration were graphically illustrated in the Report 
of the Ontario Royal Commission, on the Investigation into 
Trading in the Shares of Rindfall Oils. (11) The Commission 
was appointed to. investigate the circumstances surrounding 
the formation and management of a company which had been 
involved with the wild speculation, following the Texas 
Gulf Sulphur Corporations strike in Timmins Ontario.. 
Whilst the promoters and directors of the company were 
aware that the company's drilling had been unsuccessful, 

" they allowed and fostered a. highly speculative market in 
the company's securities, floating of more through the 
Toronto. Stock Exchange, so that the market came to an 
'unparalleled height'. Insider trading and tipping were 
rife. 

ýl2) 
The 'most shocking incident' of abuse was that 

7t 



of the trading, on the basis of inside information, by 
John Campbell, the Director of the Ontario Securities 
Commission and his wife. 

(13) 
The Commission also 

discovered a disturbing and acriiAonious relationship 
between the Ontario Securities Commission and the 

self-regulatory agencies. - 
(B) THE KITIB COT ITTEE REPORT 
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In the result the Royal Commission found a general 
inadequacy in both the law and in its administration, 
wimilar in many respects to the findings of the Senate 
Select Committee in ustralia. It was obvious that there 

was an urgent need for refor:; i. The nttorney General of 
Ontario appointed a Committee on Securities Legislation, 
in October 1963, 

'to review and report upon, in the light of modern 
business conditions and practices, the provisions and 
working of securities legislation in Ontario and in 
particulLr to consider the problems of takeover bids 
and of insider trading and the degree. of disclosure 
of infora: ation to shareholders... ' (14) 

Here we are concerned solely with the Limber Committee's 

recomv: endations on insider trading, in Pait II of its 
Report. Although the Committee thought that 'theoretically 
the basic object' should 'be the maintenance of a completely 
free and open securities market', 

(3 
in practice such 

would not be possible. Although in a perfect market the 
interests of company and investor would be'parallel, in an 
imperfect market, the interests of the company might 
legitimately be served by concealment of information which 
could prejudice the position of shareholders. The Committee 
thought there was nothing objectionable about an insider 
trading in the securities of his own company, but that 'it 
is improper for "an insider to use confidential' information 
acquired by him by virtue of his position. as an insider (16) 
to make profits by trading in the securities of bis company'. 
Although it was acknowledged that-there was no statistical 
evidence as to the dimensions of-this abuse, the fact that 
it might occur was thought to injuriously affect public 
investor confidence. The common law was felt to be 
inadequate, and the Committee thought that legislation was 
needed. (17} 

whilst the Committee considered that full 
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-disclosure of all insiders transactions 'should be a 

primary requirement, it was not in itself a sufficient 
deterrent'. (18) Some specific sanction was considered 
imperitive, preferably one that would remove. the insiders 

illicit profit. 
With regard to the problem who should be considered an 

insider the Committee thought that, 

'the definition must be sufficiently precise to give 
clear guidance to the business community, yet 
sufficiently flexible to prevent an insider from 
avoiding the intent of the legislation by artifice. 
While the scope of the definition should not be 
unnecessarily inclusive we feel that a wide 
definition is preferable to a narrow one'. (19) 

The Report makes it clear that the fact that an insider 
falls within the disclosure obligation should not 
necessarily render him liable, the liability must be based 
on the improper use of inside information. Thus the Kinber 
Committee were clearly against any notion of automatic 
liability. 

Directors 'sh'ould 
obviously be considered as insiders, 

but unlike the Australian approach, the Committee thought 
the term 'officer' required careful definition. 

'The definition should be broad enough to cover those 
members of management-'who have-access to confidential information and take part in the formulation of corporate decisions, but narrow enough to exclude junior officers 
whether or not they have access to such information or 
not'. (20) 

Thus the category of insider should only comprehend senior 
supervisory employees. It was thought that such would 
have an interest in properly policing their subordinates. 
In fact the Committee thought that a better term, for 
insider-officers was that of 'executive officer'. This 
would include the Chairman, Vice Chairman, The President, 
Secretary, Treasurer, General Manager and any other person 
performing a similar function, together with the five 
highest paid officers, apart from those mentioned, whose 
direct remuneration from the company or its subsidiaries is 
in excess of $20,000 a year. ' In addition the Report 
recommended that substantial shp-reholders that are likely 
to have access to inside. information,. or. who were in a 
position to influence management, albeit they acted through 
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nominees, or did not have legal control, should be 

considered insiders. 
(21 The Committee thought-that an 

appropriate threshold would be the almost conventional one 

of a ten per cent holding of the outstanding class of 

equities. 
More controversally both lawyers and accountants were 

excluded from the category of insider. ' ". Whilst insider 

trading by such persons was to be deplored the Report 

clearly indicates that the Committee thought that there 

was a sufficient degree of self-regulatory-control through 

the various professional bodies. Whether, the 'abuses would 
be detected, and whether the professional bodies would be 

able to adequately deal with such has been questioned. 
The Kinber Committee did qualify this recommendation by 

the observation that the various professional bodies should 

specifically provide against this abuse in their Codes of 
Ethics. 

Another recommendation which has generated considerable 

criticism is that it would be impractical to require the 

reporting of transactions by, ' 

'persons not connected with the company, but connected 
in some manner with an insider, such as spouses, 
relatives, friends, and business associates who receive 
confidential information from an insider'. (23) 

The Committee did enpbasise that tipping of information 

was irrproper. It is not without interest that the Secretary 

to the Kimber Committee, writing in the Canadian Bar Journal 

observed that, 
(24) 

'purpose of the Kimber Report in this area was to 
achieve a fair measure of equity without too greater 
loss of precision... to include tippees in, the liability 
provisions might well have, at this stage in the 
development of our law, created undue uncertainty as 
to the concept of improper trading, a concept at the 
moment in the embryonic stage of its evolution'. 

The present disclosure provisions were thought to be 
largely ineffective, because the disclosure came too long 

after the transaction and'in any case disclosure was only 
to'the shareholders and not to the public. The recommendation 
of the Jenkins Committee that directors should be under an 

"t obligation tö report'their'transactions within seven days 
was thought to be too burdensome, -and the American approach 
under section 16(a) of the 1934 Act was commended. The. 
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40 reports should in the Comm, ittee's view be filed with the 

Securities commission who would then be responsible for 

their publication. To enforce the reporting obligation, in 

addition to criminal penalties the Report recommends that 

there should be a facility for approaching the-Supreme Court 

for an order directing compliance. This would allow 
interpretative case law to be developed unhampered by the 

strict rules of the criminal law. 
With regard to the question of liability for insider 

trading the Kimber Committee agreed with the Jenkins 

Committee, 
(25) 

on the provision of a civil remedy to persons 

with whom the insider traded. However, the Canadian 

recommendations would extend such liability to the broader 

insider category and not restrict it solely to directors. 

The Kimber Committee, as had the Jenkins Committee expressed 
doubts as to whether the action would be viable given the 

presumed necessity of privity. It was thought that 

nonetheless the innocent party should be afforded a remedy 
in those instances where he could establish this 

relationship. 
(26) 

Given the difficulties likely to be encountered in 
bringing an individual action, the Committee thought that 
there should be a defined cause of action for the issuer. 
Although it was acknowledged that the common law already 
probably provided such a cause of action, it was thought that 
there was sufficient uncertainty to require a statutory 
action. In the result the Committee recommended that, 

'an insider of a company who in any transaction relatin 
to the securities of the company or of anytother company 
of which the first mentioned company is an insider, makes 
improper use of specific confidential information which 
might be expected materially to affect the value of 
those securities; shall be liable to compensate any 
person who directly suffers from his action in so doing, 

-unless that information was known or ought to have been 
known to such person, and shall also be accountable to 
the company for any direct benefit, received or 
receivable by him resulting from any such transaction'. (27) 

Concern was expressed as to whether companies would be 

prepared to actively seek recovery, and it was thought that 
the significant obstacles faced-by minorities in bringing 
suit might mean few insiders would be 'brought to book'. 
The question of contingent fees, and generous attorney's 
fee awards to facilitate the bringing and prosecution of- 
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derivative actions was considered, but rejected. The 
Canadian Bar is not synpathetic to the practice, even 
though contingency fees are permissible in Manitobia, and 
there would appear to be no evidence of abuse. 

ý2a) The 

solution, recommended, 

'in order to provide an effective remedy... a 
governmental agency should have the right to bring 
the . action if the company fails to do so within a 
reasonable time'. (29) 

It is interesting that the Secretary to the Committee has 

observed that without this recommendation, the anti-insider 
trading provisions-'would have been extremely limited in 

their usefulness'. 
(--)O) 

There had been considerable concern that insiders bad 

improperly abused their position in takeover situations. 
Given this fact, it is surprising that the Kimber Committee 

did not consider that the anti-insider trading provisions 

should extend to the situation where an insider deals in 

the securities of a company other than his own. 
(31) 

It 

was recommended that details of the offeror, and its 

related companies, directors and executive officers 
transactions in the securities of the offeree, within six 

months preceding the announcement of the offer should be 

included in a proposed takeover bid circular. 
(32 The 

Report is ambiguous however, as later on it states that 

'the compulsory disclosure of the bidders identity could 
discourage the making of bids which mishit otherwise be 

made', and thus as a general rule disclosure of identity 

should not be required in cash offers. 
(33) 

This contradicts 

with the disclosure obligations imposed upon substantial 

shareholders. 
(34) 
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(C) PROVINCIAL INSIDER TRADING LW . 

Following the recommendations of the Kimber Committee 
Report a set of almost identical provisions dealing with 
insider trading were contained in the amended Ontario 
Corporations Act and the Ontario Securities Act of 1966. ' 

Under the Corporations Act all public companies incorporated 
in Ontario with fifteen or more shareholders are subjected 
to the anti-insider trading laws, and under the Securities 
Act, all companies that file a prospectus in Ontario or 
make a primary distribution to the public, and all companies 
listed on the Toronto Stock Exchange, (T. S. E), with a few 

exceptions are comprehended. 
Given the sheer bulk of the Canadian legislation no 

attempt will be made here to trace the development of 
form and wording of the provisions, as one done in regard 
to Australia. Furthermore, all references and discussion 

will fasten upon the Ontario Securities Act, and not the 
Corporations Act. 

(37) 
The relevant provisions in the 

Securities Act(38) are in Part KI' of the Act, and resemble 
the recommendations of the Kimber Committee closely. 

(a) DISCLOSURE OF INSIDER'S TRADING 

(1) THE DISCLOSURE OBLIGATION 

The Ontario Legislature accepted the point made by 
Kimber, that mere disclosure by itself would not stop 
insider trading, although it might discourage it, 'and 

assist in the enforcement of the prohibitions. The Ontario 
Securities Commission, (O. S. C) still takes this view. 

(39) 

Section 110 provides that a person or company that 
becomes-an insider of a corporation must within ten days 
after the end of the month in which he has become an 
insider file with the Commission, disclosing as of the day 

when he became an insider his direct and indirect beneficial 
ownership of, 'or control or direction over capital 
securities of the issuer. (40) 

If a person, or a corporation 
that is an insider of an issuer has no director indirect 
beneficial interest or ownership of, or. control or direction 
over capital securities of that issuer, at the time he 
becomes an insider, but then later acquires a direct or 
indirect beneficial ownership of or control or direction 
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over any such security he is obligated within ten days 
from the end of the month when he acquired such an interest 
to file a report with the Commission, disclosing his 

interest at the date he acquired the beneficial ownership 

or control. 
(41) 

there a person, that is required to file 

a report under Section 110, has done so and his beneficial 

ownership of, or control or direction over the capital 

securities changes from that disclosed in the r, port, that 

person or his predecessor must within ten days from the 

end of the month in which such a change occurred file with 
the Commission a report stating his interests at the end 

of the month and the changes that have occurred during the 

month, giving such details as may be required in the 

Commissions regulations. 
(42) 

Obviously there are a number of terms in Section 110 

which require further clarification. Firstly, the term 
'capital securities' is defined in Section 109(a) to mean 
'any share of any class of shares of a company or any bond, 

debenture, note or other obligation of a company, whether 

secured and unsecured' . 
(43 

It is important to-note that 

'this term is considerably wider than that of 'equity 

security' used in Section 16(a) of the American Act and 
elsewhere in the Ontario Securities Act. The Ontario Act 

at Section 7, defines an equity security, as any share of 
any class of shares of a company carrying voting rights 
under all circumstances and any share of any, class of shares 
carrying voting rights by reason of the occurrence of any 
contingency that has occurred and is continuing. 

ý) 

. Secondly, the term insider. requires further clarification. 
In Section 109(c) it is provided that. an insider means any 
director of senior officer of a corporation. The term 

senior officer is defined in Section 1(23) so as to include 
the Chairman or any Vice'Cbairman of the board of directors, 
the president and vice president, the secretary, the 
treasurer and the general manager, of a company, or any other 
individual(45) who performs functions for the company similar 
to those normally performed by an individual occupying any 
such office. Section 1(23)'in addition includes each 
of the five highest paid employees of a company, including, 
any individual referred to above:. This is slightly different 
to the recommendations of the Kimber Committee Report as 
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? "5 fI there it will be remembered it was recommended that the 
five highest paid officers should be in addition to those 

particularly designated by their senior function in the 

corporation. It is understood that the Provincial 
Government considered that if the five highest paid 

officers were in addition to those specifically stipulated 
the net of liability might be too widely thrown and extend 
to officers reasonably junior in the corporate, structureý47' 
It is further provided in section 109(c) that any person 
or company, who beneficially owns, directly or indirectly, 

equity shares in a corporation, carrying more than ten 

per cent of the voting rights -attached to all equity shares 
of the issuer, for the time being outstanding, will be 

regarded as an insider. It is important here to note that 

only equity securities are comprehended and `not as an 
obligation to report all capital securities. Furthermore, 
the required holding for insider status, -of ten per cent 
must relate to all outstanding equity securities of the 
issuer and not just ten per cent of a certain class, as 
under section 16(a) of the American Securities Exchange 

Act 1934, and as Kimber recommended. This is probably a 
sensible approach of securities. 'It should also be noted 
that in accordance with section 7, securities which although 
not generally carrying voting rights, will be included 

within the scope of being equity securities", if the event 
required to activate the voting rights had occurred and 
is subsisting currently. Following the recommendations 
of the Kimber Report, in computing the relevant percentage 
of equity"secürities, owned by an underwriter, those 
securities which he has acquired as an underwriter in the 
course of a distribution to the'public are to be excluded. 

(48) 

Any person or company which exercises control or 
direction over the equity shares of a corporation carrying 
more than ten per cent of the voting rights attached to' 
all the equity'shares of the corporation for the time being 
outstanding will also under the terms of section 109(l)(c) iii 
be an: insider of that corporation. Furthermore, every 
director or senior officer' of a company that is itself an 
insider of another issuer will be deemed to bean insider 
also of that other issuer. ýLF9) 

Crucial to the obligation on insiders to report their 
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interests and transactions under Section 110, and to the 

status of an insider by virtue of his shareholdings is the 

concept of 'direct or indirect beneficial ownership' of the 

securities in question. It is unclear'. as to whether a 

person who has mere 'control or direction'' over equity 

securities is to be regarded as an insider under the Act. 

Section 109(c) ii which defines insider status by reason of 

share ownership, only refers to 'beneficial own'ership' I. 
This would not include mere control, and section 109(c) iii 

refers to a person exercising control over the 'equity 

shares' Of ä corporation' carrying more than, ten- per cent 

of the voting rights. This is interpreted by the Ontario 

Securities Commission so as requiring persons or companies 

exercising control or direction over ten per cent of an 
issuer's securities to report their transactions. 

(50) 
The 

present, author is informed by a senior officer of the 

Commission,. responsible for insider reporting, that the 

Commission has consistently adopted an expansive 
interpretation in this respect, and that despite the somewhat 

ambiguous wording of section 109(c) iii it is'intended to 

include 'control insiders'. 
01) 

It is provided in Section 1(25) 6 that a person shall be 

deemed to own beneficially securities beneficially owned by 

a company controlled by him or by an affiliate of such 

company.. It follows that a company is deemed to: be the 

beneficial owner of securities beneficially owned by its 

affiliates. 
(52)-An 

affiliated corporation is one that is 

the subsidiary of. the other, or is the sister subsidiary of 
that other, or it and that other are both controlled by the 

same person*'--) The Act provides that a company shall be 
deemed to be a subsidiary of. another company if it is 

controlled by that other, or that other and one more companies 

each of which is controlled, by that other or, two. or more 

companies each of which is. controlled by that other, or it 

is a subsidiary of a company that is itself a subsidiary. 
(54) 

Finally a company will be deemed to be controlled by another 
person or company or by two or more companies, if 'equity 
shares of the first mentioned company carrying more than 
fifty per cent of the votes for the election of-the directors 
are held, otherwise than by way of security only, by or for 
the benefit of such other person or company or by or for the 
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71-7 
benefit of such other companies and the votes carried by 

. 
such shares are sufficient if exercised to elect a majority 

of the board of directors of the first mentioned company'. 
(55) 

The implications of this 'complex of definition' are far 

reaching and-it 
, 

is worth reproducing the example given by 

Carscallen, in 'Ontario Securities and Companies 

Legislation. 
(56) Let it be assumed that the following 

chain of corporate relationships exist. 

Individual X. 

4 12% 
Company tý 

5%% 
Company D 

35ý 

Company H 

Company'°B 

51; ý 
Company E 

Company H 

-' 51%ß 
Company C 

I 

o 5150 
Company P Company G 

Company H Company H 

Car. scallen from this table shows that through a step by 

step application of the definitions in the Act Individual X 

will be deemed to own twelve per cent of the shares of 
Company B. and is thus an insider of H. This means that in 

addition to his own transactions in the securities of H he 

must also report any dealings in HI s' securities by. 

Comp. anies B.. C. D. ;. F, and G. Furthermore, all these 

companies are each deemed to beneficially own the. shares 

owned by each other, as all are affiliates, and are-thus 

all insiders of H Company. This if Company Df-sells one 

share in Company H, both Individual X and Compainies 

B. C. D. E. F, and G must likewise report this transaction. 

There will thus be at least seven reports for a*single 
transaction. It should also be, remembered that every 
insider of a company that is itself an insider of another 
issuer is an insider under, the. i. ct of that other issuer. 

The web is * even more intricate when insider liability for 

trading 'is considered as we shall see in due course, the 
liability. provisions extend. to associates, and thus Company A 

and X's brother-in-law who lives in'the sane house 'as him, (57) 
would be brought into an insider relationship with Company H. 

There are a number of important deficiencies and loopholes 
in the reporting provisions, despite this extremely 
complicated web. The Supervisor of Insider Reporting and 
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Financial Disclosure in the Ontario Securities Commission, 

expressed the view that the present system was far from 

perfect, and a number of insiders had not been slow to 

exploit its shortcomings.! In. particular he thought that 
the control threshold of fifty per cent was far too high, 

and that a more realistic level would be, thirty per cent. 

Another serious deficiency in his view was' the exclusion of 

associates from the scheme of reporting. 
(58) 

It is expressly provided in section 109(2)b that the 

acquisition and disposition by an insider of a put'or call, 

or any transferable option with respect to a capital 

security will be deemed to be a change in the beneficial 

ownership of the capital security to which the transferable 

option relates. Furthermore, it is also provided that for 

the purposes of reporting ownership is deemed to pass at 
such time as an offer to sell is accepted by the purchaser 
or his agent, or as the case may be an offer to buy. 

C59 

In addition to the insider trading report provisions 
there are special marker report obligations unä. er Section l10a. 
dhere an offeror(60) becomes an insider, and through purchases 
effected through facilities provided by the ; Mock Exchange or 
in the over the counter market, becomes the beneficial owner 
directly or indirectly of equity securities of a corporation 
carrying twenty per cent or more of the voting rights 
attached to all the equity shares of the corporation for the 
time being outstanding such offeror within three days of 
acquiring such a twenty ex cent holding must file with the 
Commission a report as of the day, on which such ownership 
was attained. Further reports'have to be filed with the 
Commission by an offeror for every additional five per cent 
that it acquires. 

(61) 
This special reporting obligation, 

was recommended by a Special Expert Committee of the Ontario- 
Securities Commission, (62) 

who thought that such was 
z necessary 'as a. matter of timely information for investors'c63) 

It has however, been argued that given the high 'disclosure 
threshold of twenty per cent, the provision will have 

minimal impact. (64) 
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(2) THE iiECHATTICS OF DISCLOSURE '24) 

Under Regulation 49 of the Ontario Securities Commission's 
(G. S. C) Regulations, the reports required to be made under 

sections 110(1) and (2) must be made in accordance with the 

requirements of Form 21, which is the initial report form, 

and under Regulation 50, reports that are required to be 
filed under section 110(3) must be made on Form 22. (65) 

The, initial report form must be completed and signed by 
the insider, and then two copies sent to the Commission, 

and one to the relevant issuer. Obviously, the insider 

must identify himself, and the insider relationship that 
he occupies. 

(66) 
The date on which his beneficial 

ownership is computed, and the date and capacity in which 
his control and direction of the securities is reported. 
Each class of capital security, which is beneficially 

owned, or over which he exercises control, the amount of 
such, and the nature of his ownership, must all be reported(67) 
Under General Instruction 7 the insider must state whether, 
and to what extent his beneficial ownership is direct or 
indirect, and to*the extent that it is indirect the insider 
is required to disclose. in a footnote 'the name or identity 
of the medium through which such capital securities are 
indirectly owned, and the amount or number so owned by 
such mediun'ý68) Indirect ownership must be clearly 
distinguished from direct, and securities that are not 
owned but which are under the control of the insider must 
be differentiated from those actually owned.. Furthermore, 
'to the extent that he may exercise control and direction 
over capital securities indicate the means by which such 
control or direction is exercised and the amount and number 
of capital securities'. Of course the insider is allowed 
to insert additional explanatory information, (69 ) 

although 
disclaimers of beneficial ownership are not encouraged. 

(70) 

The subsequent report form is somewhat more complex. 
Fron-our present point of view the most important 
requirements are contained in paragraphs 6 and 7 and 
require information as to the nature of the change-and the 
circumstances of such. General Instruction 4 obligates 
the insider to state all changes in beneficial ownership 
or control at the end of the relevant calendar month. 

83 



v The Form requires that every change and every transaction 
must be reported 'during the month even though purchases 
and sales or other changes during the month are equal or 
the changes only involve changes in the nature'of ownership, 
for example from direct into indirect'. 

(? ') The particular 

class of capital security must be stated, the date of the 

transaction, the amount or number of securities involved, 

the price-per share, and the nature of ownership or control 
exercised over the securities. The last requirement as to 
the nature of ownership and control is of course the same 
as that already discussed with regard to Form 21. The 
insider must disclose whether'he acquired or disposed of 
any capital securities from or to the issuer, itself, and 
if it was through the exercise of an option the price of 
each share acquired must be stated. 

(72) 
Moreover, details 

have to be given as to any transaction effected other than 

on the open market. If the transaction was not a"sale or 
purchase the exact nature of such must be stated. 

Under the terms of the Commissions Policy Release 
Number 2-10, where an individual is an insider by virtue of 
being a director or senior officer of a principle company, 
and is also an insider by virtue of being a director or 
senior officer of a company that is itself an insider of 
that principal, he is only obligated to file one series of 
insider trading reports, provided be discloses both insider 
relationships therein. 

Every person who fails to comply with the reporting 
obligations imposed under sections 110 and 110A or who 
makes a misleading statement or omission, is guilty of an 
offence, and under section 112 on summary conviction can 
be fined up to $1000. Where the violation is by a company 
every director or officer of the corporation, as well as 
the company, who authorised or acquiesced in the 
non-compliance will be liable to the same penalty. 

(73) 
Of 

course given the problem of detection, and the very 
substantial profits that can be made by abusive transactions 
the penalties are derisory. -There can be little doubt that 
an alternative penalty of imprisonment would be beneficial.. 
The Supervisor of Insider Repotting, at the Commission 
considers that there is presently a substantial degree of 
non-compliance and evasion. In January 1972, the O. S. C. 
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75 
issued a Policy Release specifically on the matter of late 
filings. It stated, 

'the Commission as a result of recent events is 
concerned about the apparently casual attitude taken 
by some insiders to their obligations to report their 
initial holdings and. to report any trading promptly 
and within the time-fixed by law'. (74) 

The Commission added that if a case of non-compliance came 
to its attention it had three alternatives. Firstly a 

criminal prosecution, secondly an application to the Supreme 

Court for a Compliance Order, and thirdly proceedings under 

section 19(5) which might result in the denial of an 
insider's right to trade in securities in Ontario. It was 

emphasised that one or more of these alternatives would 
be pursued without delay where a violation was discovered. 

However, it is understood that the O. S. C. is extremely 

reluctant to pursue violators criminally. Despite pressure 
from Commission staff, the Commission has refused to adopt 
this course of action in many instances of blatant 

non-compliance. 
(75) 

Although official warnings are relied 

upon in most cases, occasionally a compliance order will 
be sought. 

(76) 

Under Section 116 of the act, upon the application of 
the interested parties the Commission may inter alia 'if 

satisfied in'the circumstances of the particular case 
that there is adequate justification for doing so, make 
an order on such terms and conditions as seem to the 
Commission just and expedient exempting in whole or in 

part a person or company from the reporting requirements'C77) 
This is an interesting provision, and gives the Commission 
considerable discretion. (78) 

There have not been the 

number of applications for exemption from the disclosure 

provisions that one might expect, and the Commission has 

made it clear that it will apply a searching test to every 
application. 

(79) 

Under section ill(l) all insider reports made under 
section 110 and 110a are open to inspection by the public 
at the Commissions Office during normal business hours and 
any person is allowed to make extracts from such. 
Sub-section 2 of this section requires the Commission to 
compile and publish monthly the information contained in 
the insider reports, on payment of a reasonable fee. (80). 
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A small section of the Ontario Securities Commission 
is responsible for the filing, checking, tabulating 

compiling and publication of these reports. The section 
consists of four persons, a Supervisor, who has no special 

qualifications as such, and three junior clerks. This 

sections primary responsibility is the continuous sifting 

of information contained in the filings and the compilation 
of tables for the monthly Bulletin of the Ontario Securities 
Commissiön. The Bulletin has about 1200 subscribers, and 
is available for inspection at: tbe Exchanges, libraries 

and certain Government`officers. 
(81) 

The work that this 

entails is impressive, the Supervisor of the Insider 

Trading and Financial Disclosure Section' informs the 

present author that his section deals with 15,00 to 20,00 

transactions a month, and 70213 reports were checked and 
tabulated 616ne in 1974. 

(82) 

The Commissions staff is not allowed to add or-alter 

any information contained in the reports, even at the 

express request of an-insider who finds that he has made 

a mistake, the correct course for him is to file an 

amendment. 
S9) 

The Section attempts to check every report 
that they receive, although the Supervisor is the first to 

admit that the degree of checking that is carried out is 

far less than he would personally like, and consider 

adequate if effective enforcement of the anti-insider 
trading laws were to be carried out. 

(84) 
Apart from 

examining the actual reports to see whether they are 
internally consistent, and whether they correspond to 

information already filed with the Commission in earlier 
reports, the Section does conduct checks against the 
information circulars required to be filed with the 

Commission before proxies are solicited. These statements 

must include details of directors and substantial 

shareholders. * The Supervision indicated that whilst this 
had been successful in a few cases, he could much rather 
take an active investigatory role, especially in the 

context of associates transactions. As it is the Supervisor 

passes anything suspicious that he or his clerks detect to 
the'Legal and Investigation Department, which itself conducts 
the investigation. (85) 

The Supervisor thought that a number of the more routine. 
-investigations into suspected non-compliance could 
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preferably be dealt with by an officer in his Section, 

who could also monitor the financial press and compile 

reference files. 
(86) 

However, this kind of surveillance 

would require additional manpower, and this was obviously 

a matter of conflicting priorities in the O. S. C. The 

implication is that this kind of surveillance has a 

relatively low priority, although this was denied by the 

Director. -(87) However, it seeins that most would agree 
that many cases of non-compliance escape undetected. 

(8 

The Supervisor thought thet a particularly fruitful 

exercise would be to achieve a greater deal of 

co-operation with the American S. E. C. and other Canadian 

Commissions, so that insiders could be cross referenced. 
Indeed the American S. E. C. have indicated some interest 

in this. Dean Johnston, informs the present author that 

this is unlikely to be a realistic possibility given the 

manpower shortages in the 0.3). C. 
(89) 

The im: ortance of the Bulletin itself should not be 

underestimated however. It provides a most useful check, 

on insiders, and is as equally informative as the SECs 

publication. The various issuers are listed'in alphabetical 

order, with the names of their insiders who have reported: 
in that month. The type. of insider that the person making 
the report is indicated, and the class of securities 

concerned. There is also an indication as to whether the 

report is an initial one or a subsequent one. The date 

of the relevant transactions, and the number of securities 
bought or sold are disclosed, with the nature of ownership 
and the insiders final position at the end of the relevant 
month. The only thing which is not disclosed is the. price 
at which the transaction was made. This can of course be 

obtained from the Exchange lists or the official sheets 
of the over the counter dealers. (90) 
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(b) STATUTORY INHIBITIONS ON INSIDER TRADING 

Professor Williamson, writing in 1966 predicted that 
the anti-insider trading provisions introduced pursuant 
to the recommendations of the Kimber Committee were likely 
to cause the greatest difficulty among all the 

recommendations of that Committee. 
(91) 

lie has proved, at 
least arguably, correct. The relevant section is 113, it 

provides, 

(1) Every insider of a corporation or associate or 
affiliate of-such insider who, in connection, -with a 
transaction relating to the capital securities of the 
corporation, makes use of any specific confidential 
information for his own benefit or advantage that if 
generally known, might reasonably be expected to 
affect materially the value of such securities, is 
liable to compensate any person or company for any 
direct loss suffered by such person or company as a 
result of such transaction, unless such information 
was known or ought reasonably to have been known to 
such person or company at the time of such 
transaction, and is also accountable to the 
corporation for a direct benefit or advantage received 
or receivable by such insider, associate, or affiliate 
as the case may be, as a result of such transaction'. 

The obligation to report under section 110 is obviously 
not a prerequisite to liability, as here the insider 

category extends beyond directors and senior officers to 

associates and affiliates. 
The term associate is defined in Section 2(2). Where 

the term is used to indicate a relationship with any 
person or company, it means, any company of which such 
a person or company beneficially owns, directly or 
indirectly, equity shares carrying more than ten percent 
of the voting rights to all the equity shares of that 
company at that time outstanding. 

(92) It also means any 
partners of the person or company acting by or for the 
partnership of which both he. and the insider are partners 
and any trust of estate. in which such a person or company 
has a. substantial beneficial interest or as to Which he 
acts as a trustee, or in a similar capacity. 

(94) Finally, 
a spouse, or a child,. seemingly whether emancipated or not, 
as well as any relative of the insider, 'who has the same 
home' as. the insider will be regarded as associates. 

(95) 

The notion of 'relative' is not defined and thus the 
general common law meaning would apply. Of course 
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reference has already been made to the fact that a company 
will be deemed the affiliate of another if one of them is 

the subsidiary of the other, or if both are subsidiaries 
of the same company, or if each of them is controlled by 

the same company or person. 
(96) 

There was considerable criticism of the statutory 
definitions of insider on the basis that they were too 

narrow, 
(97) in that persons who were connected to the 

issuer and have access to insider information, but who 

are not directors or senior officers, and tippees 

generally were not comprehended. The rejection of the 

'access' test for insider status and the desire of the 

Legislatures in Canada not to make the law too difficult 

by providing tippee liability, is of course one of the 

major differencies between the American and the Canadian 

Law. 
(98)- 

This reflects basically, perhaps, the inherent 

difficulties of statutory definition of insiders and 

persons susceptible to liability for such abuse, rather 
than the essential common law development on the basis of 
Rule 10b5 in the United States of America. It is 

interesting that Miss Mai Lutterus, in an unpublished 
LL. M. thesis considered that the problems associated with 

proof in the case of the first category of persons excluded 

was not insurmountable in-Canada, and even in the case of 
tippees she could not see any legitimate reason for the 

complex exclusion of such, 
(99)-and 

the present author 

would, with respect agree with this observation. 
(100) 

The use of the inside information must be in connection 
with a transaction in the capital securities of the issuer 
to which the insider and thus his affiliates and associates 
are related. It would seem that the word transaction would 
cover more than a mere purchase or sale and would cover 
such.. things as a pledge. It would not cover however mere 
holding on to the securities. The basis of the offence is 
the 'use of specific confidential information', and it should 
be noted. the recommendation of the- Kimber Committee that the 

wording should be 'improper use. ' has been ignored. This is 

of course a' preferable formulation of the offence, as the 
word improper, as we have seen in the context of the 
Australian Laws can create problems of interpretation. 

There is no mention of where the specific confidential 
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information should emanate from, and whether it must come 
from a corporate source. Professor Williamson writes that 
'it may come from sources completely outside the corporation 

and presumably may be unknown to all other insiders of the 

corporation'. 
(101) 

However, both Professor Williamson and 

others(102) have expressed the view that if this is correct, 
this is strange given the plain statutory intention as 
expressed-by the Kimber Committee and the Legiglature that 
the provision should be directed to those that have access 
by virtue of their position to confidential information. 
Given this, it may be possible-to construe the requirement. 
that the information be confidential as requiring that it 
be such to the issuer. There is no real support for this 

contention other than the clear indication in the 
legislative design and background that the provision 
envisaged the insider profiting from his position, and he 
only does so if the information comes to him in his capacity 
as an insider. It is unfortunate that the legislation is 

not clear, although by the same token it may be advantageous 
that there is at least viable grounds to argue that 
'outside information and market information is within the 
scope of the prohibition'. The O. S. C. is well aware of 
the use to which unscrupulous insiders will put such 
information. (103) 

We have already discussed some of the problems that 
would seem to arise from the use of the words 'specific' 
and 'confidential' in the context of the Australian 
provisions, which were in fact modelled on this particular 
aspect of the Ontario law. It is of some interest that 
Mai" Lutteris in her thesis on insider trading considers 
that 'in most cases delineating 'general' confidential 
information, acquired over a period of time from 'specific' 
confidential information, due to a new development or 
discovery should provide little trouble' . 

(104) 
This 

observation would, with respect, -seem to be directed more 
to the parameters of the information to be regarded as 
inside information than to its nature. 

(105). 
We have 

already seen that the word specific does not import that 
it is'distinct or separate from that which proceeds it, 
but that it is accurate or certain in its fulfilraent. (106) 

Of course when dealing with such a concept in the present 
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context things are very much a matter of degree, and as we 
have already observed if a rigid and precise interpretation 

of the term ' specific' is to be used the sweep of liability 

could be exceedingly narrow if not useless. Another point 
that has hardly been discussed is whether the information 

should be certain as to the ultimate fulfilment of its 

purport of merely certain as to its present purport. For 

instance. it may be accurate to say that a certain issuer 

has the intention of announcing an offer on certain terms, 

whilst the result of the offer is not clear and perhaps a 

complete uncertainty. The information could nevertheless 
be wholly accurate to the present intentions of the issuer, 

and as an announcement of an offer will invariably effect 
the market price of the securities constitute material 
'inside' information. Obviously there is considerable 
latitude, and much depends upon the view that the Court 

wishes to take of the purpose and aims of the section. 
The information must be such as 'might, reasonably be 

expected to affect materially the value of the securities; '. 

It would seem here that value means price. This objective 
test, directed at market impact, has been the characteristic 
approach of both. the Australian legislatures and certain 
American Courts. How the-. Canadian Courts will deal with 
this remains largely to be seen. The information, must, 

not be such as was in fact known, or ought reasonably to 
have been known by the individual seeking relief. As this 
is by way of proviso the burden would seem to be upon the 
insider to show actual or constructive knowledge. Certainly 
to place a burden on the plaintiff to prove that be 'did 

not know'- the information would be objectionable. The 
standard of : enquiry should be that of the reasonable man, 
that is of negligence and contributory negligence. This 
is a most sensible approach.. 

It is also necessary to show that the insider, affiliate 
or associate used the inside inforration for his own benefit. 
As with the Australian provision it is open to question 
whether the insider must have made use of the information 
with this intention, or whether such was merely the result 
of such use. As was there said to dispense with the 
element of scienter altogether in this respect could impose 
an unduly harsh burden upon the insider, and thus it is 
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arguably . preferable to require that the use was an 
intentional use of the information to profit himself. It 

should be noted that it is not enough that the insider or 

affiliate or associate used the information for the benefit 

of someone else. llthough it is uncertain it would seem 
that the advantage should be a financial one or at least 

one possessing commercial value, such as wbere'there is 

a mutual exchange of inside information. Interestingly 

a syndicate formed to trade and exchange inside information, 

might well be considered a partnership, so as to brim 

liability as an 'associate'. Where the, insider., associate 

or affiliate trade for the benefit of their spouse or a 

member of their family, in the some home, it would seem 
that the insider has dealt for his on advantage. Certainly 

if the spouse or other family member traded they would be 

liable as associates. If this extended notion of 
advantage is not accepted it would allow a father -to trade 

on behalf of an innocent son, with total impunity. Of 

course where there is no obligation to maintain or assist 
in the maintenance of a relative, it is hard io regard 
the trading insider as benefitting financially. The 

obvious solution would be the amendment of section 113 to 

provide liability where the information is used for the 
insider, affiliate, or associates benefit, or that of 

another. The Kiinber Committee thought that it was just 

as wrong for an insider to abuse the information on his 

own behalf or that of anotber. 
(107) 

The scope of-potential liability under Section 113 is 
delimited by the fact that the insider is liabýe to 

persons and companies who suffer 'direct lbss... as a 
result of the transaction'. It would thus seem that only 
persons who have actually dealt with the insider, affiliate 
or associate are given a cause of action, as although it 

might be argued persons who traded at about the same-time, 
although not with the insider, suffered a loss as a result 
of not being aware of what the insider knew when he dealt, 
they did not suffer a direct. loss 'as a result of his 
transaction'. (108) 

Of course it-might be possible to 
argue that the insider insofar as be was in competition 
with other traders on the market directly effected the 
market price, this is of mere academic significance, and 

9z 



Ib the impact that such a presence would have in a normal 
market would be virtually- insignificant. (109) 

Thus privity 
would seem' to be required under Section 113. (110) 

It would appear that tracing on the Toronto Stock 
Exchange is just as difficult as upon other anonymous 
securities markets. 

("') 
professor ciillianson writes, 

'in the case of: a listed company it is generally 
rather difficult to find out whether ones transaction 
was with a corporate insider. And in most cases there 
is no reason for anyone wanting to find out. Putting 
together insider reports that have been filed, and a 
release Of corporate information, and a sharp change 

,. 
in the price of the. oorporations securities may be 
enough to enable an investor to decide whether it is 
worth trying to'trace the other party to the 
transaction he may have . ade'. (112) 

Although, as we shall see in due course, the Exchange 

authorities do in certain instances attempt to trace, 
this is a rare occurrence, and'is of course a very 
different matter from an individual trying; to match his 
bargain. 

It is not without interest however, that Dean Johnston, 

who is also a aamber of the O. S. C., is not entirely 
convinced that it is necessary to establish contractual 
privity. Even if privity is required, it should be 
interpreted laxly in bis view. Although the Dean is 
firmly against open-ended liability, he would prefer the 

approach recounccuded by the American Law Institute, of an 
abandonment of contractual privity, but with clearly defined 
limits to maximum lia'oility. 

Another very great problem is the calculation of 'direct 
loss'. This difficulty has been discussed elsewhere, the 

market price of a security is not rational and fluctuates 
in response to a number bf often unidentifiable factors. (114) 

The problems are again aptly put by Professor Williamson. 

'If a shareholder sells shares to an insider in a case 
where he would have held''them another month or two, had 
he known what the-insider knew is the loss to be the 
extra proceeds that he would have gained by delaying 
the sale, and if so at exactly what point in time is 
the hypothetical sale to be established? And is all 
the loss through selling. too soon to be attributed to 
the use bf inside information by the insider': (115)' 

Whether the second transaction is to be taken to be when 
the information is disclosed, or when the. writ is filed, 
or any other point in time its selection must needs be 
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arbitrary, and no matter what date is finally selected the 

problem will be that it can never be ascertained whether 

all the loss or gain actually resulted from the defendant's 

misconduct, or is due to extraneous factors. 
(116) 

Similar 

problems will have to be faced in the company's action for 

the 'direct benefit or advantage' that the insider has 

obtained. Of course loss and gains do not result, except 

on paper, _from a single transaction. Again there is no 

guidance as to when the second transaction will be deemed 

to have occurred. It should also be pointed out that it 

: irould appear that the corporation can recover even though 

the information was known to the other party to the 

transaction provided it is not generally available. 
The same problems about the meaning of the word 'loss' 

occur in the Canadian provision to those already discussed 

in connection with the Australian law. Certainly as has 

been seen, Williamson considers that loss of benefit incurred 

by a selling shareholder is covered. This would seem to be 

accepted, by most Canadian commentators without questioning 

whether this is correct or not. 
(li7) 

It should also be 

noted that the corporation is entitled to recover any 
'direct benefit or advantage' received or receivable by 

the insider. This would certainly seem wider than mere 

recovery of the insiders 'profits'. 
(118) 

This xiould 

arguably. extend. to the case of 'negative profits' that is 

where the insider uses information to avoid a loss, but 

again this is still a question to be answered by the 

Provincial Courts. 

Under Section 113(2), a rather restrictive limitations 

period is prescribed. The action whether by an individual 

shareholder or the issuer must be commended within a period 
of two years from the completion of the transaction that 

(ll9) 
gave rise to the liability. Williamson and Dean Johnston 
are dubious as to whether the Canadian Courts would be 

willing to toll the statute if the insider hid his abusive 
transaction. As we have seen the offences prescribed in 
Section 112 for an insiders failure to report transactions 
is only a fine of $1000. It is open to question whether 
such a penalty can be applied to each failure to report a 
certain transaction, (120) 

or whether, as Dean Johnston 
seems. to think that it represents a maximum penalty for 
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, 2 failure to comply with the reporting obligation as such. 
(121) 

The penalty in the United States for failure to comply with 
Section 16(a) is as we have seen a fine of $10,000 and two 

years imprisonment, for each failure to report a certain 
transaction, as well as the tolling of the liability 

provisions, and the possibility of a statutory tort action. 

Under the Canadian provision the shrewd insider by merely 
failing to report the transaction whereby his illicit 

profit is made, can escape the prospect of civil liability 

if it is not discovered in two years, which it probably 

would not, and only runs the risk of a 21000 fine under 

section 112, if the failure to file does come to light. 

Furthermore, as we have seen prosecutions under that 

provision are virtually non-existent. 
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(c) A STRANGE ' DECISION 763 

The Ontario provisions have given rise to little in the 

way of litigation. The most notorious decision, which is 

as yet the only fully reported case, is that of Green v 
Charterhouse Group Ltd et al. 

(122) 
It is widely felt in 

Canada that the decision and the law it enounces is bad(, 123) 

and thus its authority must be treated with suspicion. 
(124) 

The plaintiff bad been a director, senior officer and 

a substantial shareholder of Imbrex', Ltd, a dominion 

corporation. The plaintiff and certain other directors of 
Imbrex were signatories to an"agreement-which obligated 
each party to offer his securities to the other parties at 
stipulated terms, before selling them on the market on 
those or higher terms. The plaintiff had been concerned 
that the market price of Imbrex might be too high and 
that it would probably decline, decided to dispose of 2013 

of his holding. He complied with the agreement giving the 

other parties notice of the quantity and terms that be 

offered for the sale of his securities, the other signatories 
to the agreement refused to accept the offer, which in 

accordance with the agreement lapsed and the plaintiff sold 
these securities on the open market. irLfter the plaintiff 
had ceased to be, a director of Imbrex he decided to sell 
out completely and gave notice again as to his terms. 
However, during the interim the board of Imbrex had been 
negotiating with another company for it. to take them over 
on favourable terms, and at a higher price per share than,, 
what the plaintiff was offering, to sell for. The parties 
to the agreement refused to accept Greens terms and made 
a counter offer at even less. The plaintiff accepted this, 
and the other parties to the agreement too up his securities. 
It was this transaction that the plaintiff sought to impune. 

The plaintiff contended that the defendants had violated 
Section 113 and thus he was entitled to recovery of his loss, 

"in addition he contended that the defendants had been a party 
to a conspiracy to defraud him, and that they had also made 
fraudulent and negligent mid-representations to him. The 
learned Judge found for the defendants on all grounds, and 
in so doing narrowed the applicability of the Ontario 
anti-insider trading provision considerably. 

It had generally been-assumed that the Courts would have' 
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Ger resort to various American authorities in interpreting the 

anti-insider trading provision, particularly since the 
Kimber Committee were so mindful of the experience in the 
United States. Although both parties cited a large amount 
of American authority, Grant J, emphasised that the 

American law both common and statute law was entirely 
different from the British and Canadian law. He concluded, 

I , our . court: ought not to rely on American case law 
under Rule 10b5 as a guide to the interpretation of 
section 113, but should rather look to the words of 
our statute and interpret them in their plain and 
ordinary meaning'. (125) 

This view has come in for a considerable degree of 

criticism. 
( 26) Concepts alter little, throughout the 

world, what is material in Calgary, will be material in 

Boston, or for that matter Tokyo. A strangely restrictive 

approach was also taken to the extent that the Kinber 
Committee Report could be used as interpretative tool. 

Grant J, held, 

'while the recommendations of such report cannot be 
referred to directly to determine the intention of the 
legislature in enacting the insider trading provisions, 
it can be referred to for the limited purpose of 
determining 'what was the defect or evil which the 
legislation intended. to . remedy' . (127) 

Given the desire of both the Kimber Committee and the 
Ontario Parliament to provide certainty in the definition 

of 'insider' it is somewhat ironical that one of the main 
issues in this case was who could be considered an insider. 
Grant J. did not consider that Imbrex could be considered 
an insider of itself, and furthermore, 

'it is not a reasonable interpretation of the 
definition section to hold that Imbrex is either an 
associate or an affiliate of an insider. That is 
clear from the later part of the section which makes 
an insider an associate or an affiliate accountable to 
the corporation for any direct benefit or advantage 
received by him as a result of the transaction'. (128) 

However, there is no doubt that Inbrex was technically an 

. associate of at least two insiders, both of whom owned 
over ten per cent of its equity capital. Grant J, 
emphasised that it is only an insider,, associate or 
affiliate who makes use of specific confidential information 
for his own benefit who attracts liability. It would 
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7ý 
certainly seem to be an unreasonable interpretation to 
hold that because an insider subjects himself to liability il 

under section 113, that thereby any or all of his associates 

or affiliates should be automatically affected. This is 

unobjectionable, apart from the point, already raised, as 
"i 

to whether an insiders tipping could be comprehended 
within the notion of used or where the insider trades on 
behalf of-another person. '' 

The Court also refused to accept that a corporation 
that made a large, purchase of the plaintiffs securities 

was an insider, as prior to the transaction it had not 
been a ten per cent shareholder in Imbrex. Thus the 
Canadian Court has taken the view, contrary to that accepted 
in the United States that the transaction that itself 

renders the purchaser an insider is not effected by the 

purchaser as an insider, and is thus outside the scope of ti 
the anti-insider trading provisions. The difficulty with 
this view is not that it would appear to go against the 

policy of the A: ct, but that in any case under the provision 
the purchasing corporation was already an associate of at 
least two other insiders who dealt. This was ignored by 
the Court. Rdbert Cranston writing in the University of 
Toronto Faculty Law Review considers that these holdings 

might 'be evidence... of a reluctance on the part of the 
1 1, judiciary to bring corporate personalities within the j 

liability provisions of the Act'. 
(129) 

In a tantalisingly vague observation Grant J, states 
that once it has been proved that an insider 'buys from 

one who has no knowledge of the events that constitute... 
specific confidential information, then an onus of 
explanation devolves upon him to establish that he did 

not make use of the information'. Dean Johnston, writing in 
the Canadian Bar Review comments that it is uncertain as 
to whether under this, the plaintiff must prove the 
existence of 'specific confidential information and 
presumably that he had no knowledge, or should not have 
had kndwledge of such, before the burden passes on to the 
defence. 13C The present writer would prefer the view 
that it only behoves the plaintiff to prove the existence 
of specific confidential information, and merely the 
allegation that he did not know or have the means of 
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knowledge should be sufficient for the burden to pass, 
for the reL; sons already alluded to above.. Of course it 

could be argued that the observation means that there is 

a presumption of use by the insider of the confidential 
inside information every time he trades regardless of the 

plaintiff first proving the existence of such. 
Given the approach of the Court this is hardly a likely 

construction. 
The great bulk of the judgment is taken up with a 

copious statement. of the-facts and legal reasoning is at 

a premium. The Court did give some . attention to the 

question-of what constituted 'specific confidential 
information'. The learned judge stated, 

'in considering ; rhetber a director has been guilty of 
a breach of trust in relation to an insider transaction, 
one must differentiate between a knowledge and expertise 
developed through experience or financial sophistication 
about the company or the market of 'its shares-from 
facts or information which are available to all the 
parties involved and a knowledge of specific events or 
the probability of future events gained through the 
directors access to the corporate business or activities 
which are not available to other parties With whom the 
director is dealing or to the public generally. The 
latter case is inside information. The former only 
points out the s ecial ability of the'director which 
be is entitled to use-to his own benefit and need not 
pass on the advantage thereof to the shareholder with 
whom he deals'. ''' 

4hilst this distinction is easy enough to state in the 
abstract to apply it in practice is another matter. 

(131) 

The Court referred to the Oxford Dictionary for the 
meaning; of the word 'specific', and finding little 
assistance there turned to the legislative, intent. 
Speaking of the kind of knowledge comprehended, Grant J, 

. stated that it is the. type of. information or knowledge 

acquired by . the issuer for a corporate purpose and. not 
for the insiders personal benefit. This would seem to 
restrict the category of relevant information to that 
which has a definite corporate purpose. This would seem 
to exclude 'outside' and market information. 

The Court. did accept that the term 'specific' imported 
a requirement of certainty, as it was found that the 
company had been. under. no obligation to disclose the 
takeover negotiations under the various Timely Disclosure 
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Policies of the stock exchanges as the outcome was still 
uncertain. 

It is interesting that the directors of Imbrex did 

actually warn the plaintiff of a possible impending 

takeover on favourable terms, but refrained from disclosing 

details because of fear of violating the Act. The plaintiff 

evidently misunderstood these warnings. The defendants 

dilemma was accentuated by the fact that they''thought that' 

an influx'on to the market of the plaintiffs securities 

would dangerously disrupt the market, and possibly 
frustrate the takeover negotiations. 

Given the uncertainty of-the information as to the 
takeover the Court concluded that it was not specific, 

and thus not within the scope of the section. 
(132) 

Associated with this was the Courts findings that at 
least certain of the information had ceased to be 

confidential within the meaning of Section 113. With 

regard to certain news that was put over the Dow Jones 
Tape the Court stated that 'once the announcement was 
made it cannot thereafter be said to be confidential'. 
This would eliminate any notion that there should be a 
period of dissemination or that it should be publicly 
available, only that it-has lost its confidentiality. 
The Court specifically stated that it had at latest lost 
its confidential status when it was put through the tape 

and the brokers could see it in'their offices. 
(133) 

The decision is also highly significant with regard to 
its observations as to the insiders use of-the information. 
Even accepting that the'information had been sufficiently 
specific and confidential the Court decided that the 
insiders had not used it in their purchases. This 
conclusion was the result, of a number of factors, firstly 
the transactions had been in the framework of a mutually 
beneficial agreement to offer the securities-among the 
signatories on sale, secondly, that the transaction had 
been triggered by the plaintiff himself, thirdly, the 
defendants had shown great reluctance to take up the 
shares, and allegedly had only done so so as to save 
market disruption, and fourthly, the Court on examining 
the actions of the insiders on acquiring the-securities 
was satisfied that they had not calculated to speculate 
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on the inside information it was claimed they possessed, 
some immediately disposed their shares, at a loss and 

others retained them even to trial, by which time they had 

suffered a loss. Whilst these factors appear compelling 
there are certain disturbing features. Firstly, the 

defendants knew that the plaintiff would experience 

considerable difficulty in disposing the securities he 

had. Indeed an offer he had already made to another 
issuer to purchase them had been refused. Secondly, when 

they turned down the offer, and made a lower counter offer 
they were still under the terms of the agreement entitled 
to accept the plaintiffs original offer if he refused to 

go lower, thus they had little to lose by this tactic. 

Thirdly, whilst the post purchase history of the securities 
did indicate an intention on at lease some of the purchasers 

merely to preserve the market some did profit substantially, 

and, once it was known that the plaintiff was aggrieved 

about the sale there would be an obvious reason for the 
insiders to retain the-securities and thus 'make his 

allegations' a lie. Nevertheless, the Courts' determination 
that the defendants had not used the information was 
substantiated to at least some degree by the plaintiffs 
own conduct. As we have already seen Section 113 expressly 
invites the Court to examine the degree of knowledge 

possessed by the plaintiff. The Court considered that 

given the plaintiffs close association with the issuer and 
the insiders and-the warning he had been in a special 
position to evaluate the state that the takeover 

negotiations had attained. Furthermore, the Court noted 
that the plaintiffs original appraisal when he sold had 
been quite correct as the result of the subsequent 
developments had only been to raise the price of the 

securities in the short term, and they had soon dropped 
to below the sale price. 

Given the Courts observations on the relevance of the 
American law, it is ironical that Grant J, should adopt 
as the appropriate measure of damages that accepted in 
the Texas Gulf Sulphur litigation. This is the measure 
based upon the recognition that the plaintiff should be 
under a duty to mitigate his losses, and should thus seek 
to cover himself within a reasonable time on the market. 

ýýýý, 
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Thus the market p: 
is to be measured 
the period during 
the securities in 
been disclosed. 

rice against which the transaction price 
will be'the highest market price within 
which the plaintiff could have recovered {" 

the market after the information had 

The other complaints alleging conspiracy to defraud 

and fraudulent mis-statement were also dismissed. Partly 

upon the basis that the allegations of fraud had been 

unnecessary the Court awarded extremely hefty costs against 
the plaintiff. 

(134) 

Obviously this decision is not the kind to persuade 

reluctant plaintiffs to sue suspicious insiders. There 

are-profound uncertainties in the 158 page judgment, and 

numerous questions left entirely open. For example 
Cranston in the University of Toronto Faculty Law Review 

points out that the decision has important implications 

as to the nature of liability under Section 113. This 

revolves around the question as to whether Section 113 

creates a joint and several or merely individual liability. 

The resolution of this question is vitally important, as 

more cases are occurring where the plaintiff sells not to 

a single defendant insider but several. Presupposing be 

can establish privity can he sue one for his whole loss, or 
only for that amount that the particular defendants 
transaction lost him. This is of course a consideration 
of major practical impact. The present Court would seem to 
have held that the liability is individual, and thus in 

the case of multiple insider defendants the plaintiff will 
only be able to recover his full loss if he sues all, and 
if he only sues one he will only be able to recover the, 
loss that the particular defendant has caused him. (135) 

The plaintiffs had argued that the liability imposed 
under section 113 was in the nature of tort and that the 
defendants should be liable as joint tortfessors, and thus 
liable jointly and severally for the whole loss. Grant J, 
followed 'the approach of Morand J, in Parnhan v 'inEold, (136) 

and held that the liability was in the nature of breach of 
trust . 

(137) 

Of course it is important to note that the present case 
did not involve a market transaction, but a face to face 
one. Thus the Court was not called upon to determine 
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jý whether privity would be required in a stock exchange 
transaction. The Court seemed to take it for granted that 

the plaintiff could only recover against those insiders 

who had. used the information for the purpose of obtaining H 

a personal advantage, and bad been damnified by trading 

with such. The-Plaintiff in the present case was also 

a%rare of the identities of the purchasers, and although 
he alleged that the defendants had failed to comply with 

section 110 in certain instances the Court decided that 

this had not been for the purpose of, concealing their 

identities, and the plaintiff could always have obtained 
this information from the transfer agent. 'Grant J, thought 
that the on2mision to file a report under section 110 'can 

only be relevant in these proceedings to support the 

plaintiffs contention that it was a method of concealment 

as to the names of the uurchasers' which would indicate 
that they were using information improperly. 
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(d) SOME, OTHER DJCI IONS INVOLVING SECTIvN 113 

T: ere have been other cases under section 113, but none 

have been reported, and most have been cloaked in a 

surprising degree of secrecy. Indeed there have been 

settlements arrived at solely to prevent the matter going 

to the Courts and attracting adverse publieity. 
(138) 

One 

case that attract some degree of publicity bras that 

involving the Clairtone Sound Corporation, Dr. T°, orton Shulman 

of the N. D. P, raised the question in the Ontario Assembly, 

of two executives of Clairtone, being suspected of trading 

in 'tne issuers securities whilst it was falling from $11 to 

$2 over a two year period. 
(139) 

The E. D. F. were particularly 

concerned that given the extremely short limitations statute 
the culprits would escape. The 'most disturbing aspect of 
the case' in the view of the N. D. -Pl. and the Ontario Minister 

of Commercial and Financial Affairs, Fir Rowntree. was the 

way in which a private civil action had been brought against 

one of the suspected insiders, by a shareholder and an 
Attorney Charles Dubin, who was described in the debate as 
'a conservative lawyer experienced in covering up Government 

scandle. This lawyer managed to 'arrange' a private 

settlement against his client's action for $35,000. There 

was a stipulation in the settlement that the terms of the 

settlement or action should never be made public. The 

Opposition described this as an 'unscrupulous buy off', and 
the Minister was not disposed to disagree. More surprisingly 

still, 'the lawyers persuaded the Judge to remove the relevant 
documents from the Court Office in Metropolitan Toronto to 

his personal chambers, where all access for legal research 
has been denied. (140) 

The TT. D. P.. criticised this, on the 

ground that it would stifle other suits and thus they urged 
the O. S. C., to publish full details of its own investigations 

, 
before expiry of the limitations period. The following 
day the O. S. C. -brought an action against the insiders on 
behalf of the company claiming some $799,295 profits. 

(141) 

The Supreme Court refused to, grant the 0.3.0's application 
and the case became statute barred. Obviously this case 
generated a storm of criticism in the press, and the O. S. C. 
was criticised for not acting earlier. The Minister of 
Commercial and Financial Affairs admitted that the 
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7'2- anti-insider tradinb law had been proved I impotent' . 

(142) 

The Government ? romised to remedy the deficiences by 
le8islation. 

Obviously the power in the Connission to bring civil 
actions is of crucial importance, as the Kimber Committee 

clearly recognised. The relevant provision is section 
114, this provides, 

(1) upon application by any person or compdny that was 
at the time of a transaction referred to in section 
113(1), or is at the time of the application an owner of 
capital securities of the corporation, a judge of the 
High Court designated by the Chief Justice ... may if 
satisfied that, 

(a). Such person or, company has reasonable grounds 
for believing that the-corporation has 

.a 
cause of 

action under section 113, and 
(b) either, - 

(i) The corporation has refused or failed to 
commence-ah action under section 113 within 
sixty. days after receipt of a written request 
from such person or company so to do, 
or, 
(ii) The Corporation has failed to prosecute 
diligently an action commenced by it under 
section 113, 

make an order, upon such terms as to security for costs 
and otherwise as to the judge seems fit, requiring the 
Commission to commence or continue an action in the' 
na Le of and on behalf of the cori: ora. tion to enforce the 
liability created by section 1131. 

Under section 114(2) the corporation and the Commission 
should be given notice of an application under this provision 
and both have the right to appear before the Court. It is 
expressly provided that an order made under this section 
will provide that the company must co-operate fully with 
the O. S. C, in the prosecution of the action, and should 
make available all-books, records, documents and other 
information known to, or reasonably ascertainable by the 
corporation, being relevant to the action. . There is a 
right of appeal in all cases, to the Court of Appeals. 

As Professor Williamson points out,. -as an applicant 
. need not be a shareholder at the time the wrong complained 

of, it is-possible for a person to acquire securities solely 
with the objective of making'an application. 

(143) df 

course the applicant will have himself to undertake ä 
certain amount. of work to show that-there is a reasonable 
basis for bringing the action. - What kind and measure of 
evidence that the applicant will have to bring before the 
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court will depend upon the circumstances and the judge. 
? 73 

This uncertainty is. a serious problem as there appears to 
be no way for compensating the applicant for his work. 
Professor ; "Jilliamson observes that, 

'thus it seems unlikely that many people will be II 
willing to rake any effort at all to see that the 
liability is enforced, and it is most unlikely that 
anyone ill make any serious effort, certainly one 
that -costs money to have an action brou bt*'when there 
is no possibility of his obtaining any recovery'. (144) 

There have been-ä few cases brought under this provision, 
but none have really reached a satisfactory conclusion. 
The belated attempts to intervene by the O. S. C. in the 

Clairtone case have already been discussed. In Farnham et 

at v Fingold et al. 
(145) 

an action was brought against 
certain insiders for abuse of confidential information, 

and sale of control at a premium. she defendants notion 
to dismiss the claim based on insider trading was rejected 
and the matter allowed to go to trial. Similarly in an 

application with regard to Multiple Access Ltd, Addy J, 

entered an order that the O. S. C. should proceed on the 

plaintiffs behalf. (146) 
Here the matter was finally 

settled out of court. 
(147) 

Of course there is always the 

threat that the judge will make an order for security of 
costs against the applicant. 

Thus so far as insider trading is concerned the approach 
of the 0. S. C, has been very much more cautious than the 
S. E. C, in the United States. There is no sign of the 0. S. C, 
wishing to act as amicus curiae in civil litigation as the 
S. E. C, has done. Dean Johnston has written, 

'the existing consensus within the Commission would 
appear to be that section 133 implies a private conflict 
and that the O. S. C. should only be involved when 
formally invited through application before the High 
Court ... This does not prevent the O. S. C. from making its 
evidence available to an aggrieved shareholder if. he 
wishes to request the company. to act or: to sue the 

- 
insider himself. However, the responsibility for (148) initiating the suit is on the aggrieved shareholders'. 

On the otherhand Kinber Q. C. "in the Pitblado Lectures in 
1969, expressed the view,. and hope that the Commission could 
and should perform a useful role in stimulating private 
litigation by the release of information obtained from its 
investigations. Of course the N. D. P, expressly called for 
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7+ this in the Clairtone case. The Commission has not been 

happy with the way section 114 has worked. 
(149) 

It has already been pointed out that the Kimber 

Committee were against the imposition of double liability 

both to the individual with whom the insider dealt and 
his corporation. It is thus of some interest to note that 

Grant J, in the Green case observed that 'the rights of 

recovery-of the corporation appear to be much broader than 

" the rights of the person who is confined to compensation 
for a direct loss suffered by him'. It is possible to 

interpret this as not only recognising double liability 

but, as endorsing it. Dean Johnston, would argue that 

from this, 

'the corporation in a subsequent suit could recover 
the benefit at one time received though not sustained 
by the insider even where the insider had been forced 
to compensate -an outsider for the latters loss in an 
earlier suit'. (150) 

It should be-noted that no criminal penalties are provided 

with regard to the anti-insider trading provisions. A 

private members bill wa's introduced into the Ontario 

Assembly in June 1970 proposing a-fine of 01,000 for 

violations of section 113. 
(151") 

Dean Johnston considers 
that the question of criminal liability is very important, 

and although he is not in favour of a penal measure. of 
damages, he would support some quasi-criminal penalty 

which took the insider's profit away, and a bit more, so 

as to be a deterrent. 

It is provided under section 137 that every person or 
corporation that contravenes the requireraents'of the Act, 
or a regulation, or an order made thereunder is guilty of 
an offence and on summary conviction is liable to a fine 

of $2000, or one years imprisonment. or both. The 

prosecution-can however only be brought"wtth the Ministers 
consent, and the proceedings have to be brought within one 
year of the Commission becoming *aware of the facts. 

" However, it is arguable that an insider who does trade on 
the basis of specific confidential information does not 
violate the Act. Grant J, : stated, 

'there is no compulsion in the section requiring an insider to make such information public or known to 
anyone. It only renders him liable to compensate the 
the person who has suffered such loss, if liability- 
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thereunder is present. Neither is there any specific 
prohibition against the insider trading in such 
circumstances, but he attracts liability of the 
section thereby if he does'. 

Finally it should be pointed out that the O. S. C's power 
to enjoin violations of the Act under section 141(a) does 

not extend to section 113. 

d 
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777 (e) THE NEW APPROACH TO ANTI-INSIDER TRADING LAW 

In recent years there has been a growing feeling that in 
the field of insider trading 'Canadian regulation is more 
myth than reality - more paper than tig_er'. 

(153) 
There has 

been increasing concern in particular about insider trading 

abuses in the context of takeovers and mergers. 
(154) 

The 
Kimber Committee, thought that only insiders transactions 
in the securities of their own issuers should be regulated 
by the law, and those in other companies should only be 

subjected to disclosure, in the offer documents. (155) 

This approach was endorsed by a Special Committee of the 
O. S. C., (156) 

which added that 'the abuses appear to lie 

as much in takeovers which are announced but never formally 

proceeded withl. 
(157) 

Of course once the offeror has acquired a ten per cent 
holding in the offeree company the position is different, 

and the offeror is in an insider relationship, and 
susceptible to section 113. The offerors insiders would 
also be subjected to the prospect of liability. There is 
however, a substantial degree of uncertainty as to bow far 
this would extend. 

The Report of the Select- Committee on Company Law, of 
the Ontario Provincial Assembly with regard to Mergers, 
Amalgamations and Certain Related Ilatters(158) has had a 
very great impact on this area of the law. The Committee 
dealt specifically with the question of insider trading in 
Chapter 22 of their Report. In their view professional 
advisers, employees and tippees who fall outside the 

present definition of insider, associate and affiliate, 

'may be as much privy to confidential information as a director or senior officer and there would appear to be 
no reason ... why they should not be liable to the some liability'. (159) 

The Select Committee thus thought that the Ontario anti- 
insider trading provisions should be amended 'to provide 
that the liability for insider trading be extended to 
include professional advisers or consultants retained b 
the corporation, and employees of the corporation'; 

(160 

Moreover, whilst accepting that it was difficult to 
sufficiently define the category'of 'tippees' the Committee 
thought that if this could be done such should be included 
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within the liability provisions. It was accepted that it 

might not be feasible to require such persons to make 

reports of their transactions. The present approach which 

allowed insiders of an offeror to trade with impunity in 

the securities of an offeree, and visa versa, at least 

until the ten per cent threshold was reached, was 

criticised. In essence the Select Committee recormended 

adoption of section 100 1(5) of the-Canada CorpOration: 

Act, which will be discussed in due course. The present 

requirements for civil liability were also thought. to be 

over 'restrictive, particularly that of privity which would 
be 'almost impossible' to establish in an exchange 
transaction. 

(161) 
Doubts were also cast upon the corporate 

recovery provision, as it was thought unlikely that except 

where a company acquired new controllers this provision 

would ever be utilised. The present section 114 was also 

criticised on the ground that an applicant would not often 
be able to show sufficient reasonable grounds, and given 
the powers of investigation possessed by the 0. S. C. the 

provision should be amended-so as to allow the O. S. C. to 

proceed of its own motion. 
(162) 

The recommendations of the Select Committee were 
accepted by the Government, and in June 1974, the Securities 
Act Bill of 1974 was introduced. (163) This Bill-. was 
reintroduced, in virtually the same form in 1975, but on 

each occasibn failed to become law through lack of 
parliamentary time, and a general election. It is understood 
that it will be again reintroduced in 1977. The Bill 

represented a radical re-codification of the securities laws, 

and dealt with considerably more than the question of insider 

regulation. 
The reporting obligation in Clause 102(1) is more or less 

identical to the present law, except that the 0. S. C's 

policies are incorporated into the legal obligation. Perhaps 
the most significant amendment, which was introduced after 
the Bill was first published, was the addition of 'associates' 
into the reporting scheme. As has already been mentioned 
the exclusion of this class has been regarded by the O. S. C. 

as a major deficiency in the present law. 
The scheme of, regulation is based on the 'reporting 

issuer', which are of course corporations obligated to make 
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reported and remains the beneficial owner. Under the 
present Clause 101(2)(e) where voting securities are } 

registered in the name of an agent or nominee, the agent 

will be deemed to exercise the control and direction over 
the securities, and; will be obligated to comply with the 

insider disclosure obligations, unless the beneficial 

owner files a report in compliance with the reporting 
provisions and discloses the identity, of the nominee or 

agent. 
Another significant development is that the Bill would 

prohibit insider trading specifically. -Clause. 7k provides 
that,, 

'no person or company shall trade in the securities of 
a reporting issuer with knowledge of a material fact 
or change in the affairs of such issuer that has not 
been generally disclosed or inform another person or 
company about such a material fact or change other 
than in the necessary course of business before it 
has been so disclosed'. 

The Legislative Drafting Committee amended this slightly, 
renumbering it Clause 77. Instead of the rather ambiguous 
word trade, it was thought preferable to insert the words 
'purchase or sell'. Furthermore, the Committee thought 
that the possessor of information should only be liable 
for so trading where 'be or it' 'knew or reasonably ought 
to know' that the information had not been generally 
disclosed. The essential impact of this provision would 
of course be to create criminal liability for insider 
trading under Clause 116. It is unlikely that the Canadian 
Courts would tolerate air implied civil liability given the 

express provisions in the Act, under Clause 126. It should 
be noted that here tipping is a criminal offence whereas 
under the civil liability provisions there is no liability. 

On the otherhand the general scope of civil liability 

under the Bill would be wider than that under the present 
law, in section 113. It is perhaps worth reproducing 
Clause 126(1) here. 

'Every person or company that sells or purchases 
securities of a reporting issuer with knowledge of a 
material fact or change with respect to such issuer 
that has not been generally disclosed is liable to 
compensate the purchaser or vendor of such securities for any loss suffered, (164) as a result of such trade 
unless, 
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regulated-disclosures under the Acts general provisions. 
This will comport wit: the American scheme of Federal 

securities re elation. The terra insider is defined in 

clause 101, so as to include every director and senior 

officer of the reporting issuer, or of an issuer that is 

itself an insider of: a reporting issuer, and a person 
beneficially owning or controlling ten per cent of the 

voting capital. In addition the reporting issuer will be 

an insider of itself. Clause 103 corresponds-to section 
110A, but also comprehends purchases under an exempt 
offer. There are also provisions similar to those with 
regard to the insider reports, requiring the O. O. C. to 

publish monthly summaries of filings. 

With regard to insider and substantial shareholder 
disclosure, of particular interest are two new clauses 
which were added to Bill 75 by the Legislative Drafting 
Committee subsequent to its first reading. These 

provisions are actually numbered clauses 103 and 104, 

which of course results in the subsequent provisions being 

raised commensurately by twb numerals. However to avoid 
undue confusion, given the fact that the Draft Report is 

not publicly available the Bills briginal numbering has 
been retained here. The new Clause 103 is extremely 
important in that it is directed specifically at the 

problem of nominee holdings. It provides that, 

'no insider of a reporting issuer shall transfer or 
cause to be transferred any security of the reporting 
issuer into the name of-an agent, nominee or custodian, 
without delivering to the Commission a report of such transfer in accordance with the regulation 'as the 
O. S. C, are empowered to prescribe' except for the 
transfer for the purpose of giving collateral for a bona fide debt' . 

The general criminal penalties stipulated-in the Bill are 
available in the event of non-compliance. The new Clause 
104, provides that when voting securities are reUistered in 
the name of a person or a company other than the beneficial' 
owner and that person or company knows or ought to know 
after reasonable enquiry that they are beneficially owned 
by an insider he is obligated to file a report in 
accordance with such regulations as the O. S. C. may prescribe, 
except where the transfer has been for the purpose of 
giving collateral for a bona fide debt and the insider has 
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(a) Such person or company has-reasonable grounds to 

believe 4nat such material fact or change has been 
generally disclosed, or 

(b) Such material fact or change was known, or ought 
reasonably to have been known to the purchaser 
or vendor. 

The liability extends to 'every person or company' which 
deals on the basis of inside information, thus the outside 
professional adviser, the junior employee, the''officer in ° 

the O. S. C, and most importantly the tippee are all 
comprehended. 

(165) 
, 

Possession is the sole qualification 
for liability. This goes considerably further than the 

United States law has dared to venture'. 
(166) 

It would 

seem that actual as opposed to constructive knowledge must 
be present, of 'a material fact or. change with respect to' 

the issuer in whose securities he deals. It would appear 
that there is no change in the criteria of materiality. 
The material fact must relate to the issuer, or presumably 
its securities, and thus need not have emanated from the 

corporation. Thus outside and market information would 
seem tobe within the scope of liability. It. is necessary 
for the person possessing the inside information to actually 
buy or sell the relevant securities, and this is perhaps 
a slight limitation on the present provision which speaks 
in terms of the information being used in connection with 
a transaction in relation to securities. 

It would seem from the wording of Clause 126 that the 
information need not actually be used in the dealing, as 
is required under the present law., Of course if a person 
in possession of material inside: information about a 
corporation trades in the securities of that company, it 
would seem perfectly reasonable to assume that he made use 
of the information in so doing. Of course, there will be 
instances where the transaction was motivated by other 
things than the privileged information, as . 

indeed in-the 
Green case, but such must surely be exceptional. The Bill. 
discounts this possibility. Of course whether 'forced' 
transactions would be comprehended is debatable. 

The information. must be such that has not been 'generally 
disclosed'. It is at least arguable that this imports a 
greater degree of dissemination than the requirement under 
the present law that it has merely ceased to be confidential. 
It would arguably also include a degree of public 
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dissemination, through the word 'generally'. Whether a 
'digestion period' would also be imported remains to be 

seen, although it is knoten that the O. S. C. would favour 

such an approach. The liability. is qualified by the fact 

that if the possessor of the inside information has 

rbasonable grounds for believing that the information has 

been generally disclosed he will escape liability. What 

this means is very much open to speculation. 
In the original draft it was provided that- if the 

possessor knows that the inside information is known to 

the person with whom he trades, he can escape liability. 

This was somewhat restrictive as the possessor mast 

actually 'know' that the other party 'knew' the material 
fact in question. The Legislative crafting Committee 

amended this to bring this situation into line with the 

defence in the case of market transactions, and under the 

amended: provision it would be enough that the possessor 
proved that the other party ought reasonably to have known. 

The possessor of the information will be liable if he 

trades on his own behalf of that of 'another, to compensate 
the 'purchaser or vendor' of the securities in question 
for. 'any loss suffered as a result of such trade'. This 

was of course modelled on the present provision, although 

under the Bill-'any loss' would be recoverable and not only 

a 'direct loss *arising fron the transaction'. The Legislative 

Drafting Committee, after three months of discussions 

decided that the words 'any loss' should be replaced by 

simply the word 'damage'. ;, That significance this has is 

open to question, although Professor Beck considers that 
this would exclude the notion of 'negative. loss'. (1673 The 
damage must still be as a result of the transaction or 
trade an4 thus'some kind of privity would still appear to 
be required. This is the. main stumbling block to a viable 
system of civil liability. (166) 

It is regrettable that 
the -Provincial -Government did not look closer at the. 
proposals of the American Law Institute. The prospect of 
double liability is still preserved under sub-section 3 of 
Clause 126. It is provided that, 

'every person or company referred to do sub-section 1 
that is also an insider of the reporting issuer, or an 
associate or affiliate of such insider is, in addition to 
the liability imposed by sub-section (1) accountable to 
such issuer for any benefit or advantage received or. receivable by such insider, or associate or affiliate'. 

tl,: 
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PROz: ISIQT1 DIRECTED AT Tý INSIDER TRADING IN TiU'i'Uý1L FUNDS 

In addition to these provisions specifically relevant 
to insider trading, there are other clauses dealing with 

abuses in connection with mutual funds. (169) Only those 

provisions that are relevant to insider trading will be 

discussed here. Clause 113 provides that no person or 

company being an insider, associate or affiliate of an 
insider, and having knowledge of any material fact relating 
to a mutual fund, which is a reporting issuer, that has 

not been generally disclosed, unless that person or company 
has reasonable grounds to believe that such material fact 

has been disclosed, or being a person or company who or 

which by reason of his of its position has access to 

information concerning the investment programme of a mutual 
fund, shall trade in securities of an issuer where the 

portfolio securities, 
(170) 

of the mutual fund., include 

securities of such an issuer and where such trade involves 

the use of any material fact that has not been generally 
disclosed and results in a direct benefit or advantage being 

received or receivable by such an insider, associate or 

affiliate, person or company, as the case may be, as a 

result of the transaction: Again this is an exceptionally 

wide provision. It is important to appreciate the exact 

categories of person effected. Firstly, insiders of 
the mutual fund and their associates and affiliates are 
included. ('? ') Secondly, any person having knowledge of 

any material fact relating to a mutual fund, that has not 
been made generally available, and who does not have the 
defence of having reasonable grounds to believe that it has 
been publicly disclosed. This category would as in the 

case of the main anti-insider trading provision catch 
everyone who possessed information as to a material fact, 

and in particular tippees. Thirdly, 'access insiders' on 
the American. pattern are included. This category must be 
such persons as. by virtue of their position have access to 
information concerning the '-investment programme of the 
mutual fund'. The prohibition extends to the securities,, 
presumably of any class, of an issuer which the fund has 
traded in the last thirty days, currently holds or intends 
to purchase. The transactions of these persons are only 
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prohibited however 'where the use, of any material fact that 

has not been generally disclosed' is involved. It would 

seem that the Word 'use' imports an intentional utilisation 

of the material fact and thus there is a much higher degree 

of scienter required here than in the main anti-insider 
trading provision in Clause 126. The trade and utilisation 

of the information is also only prescribed where the 

transaction results in a direct benefit or advantage being 

received or receivable by the person utilising the material 
fact. ' This substantially restricts the scope of the 

prohibition, and introduces a number of-problems. It is 

uncertain whether the direct benefit or advantage must 

actually be obtained, it would seem however from the wording 
of the clause that the liability only arises once the 
direct benefit has been achieved, as without this there has 
been no violation of the prohibition. Furthermore, it is 

open to question as to whether the person possessing the 
information must actually intend that bis use will bring 
him a direct advantage or whether this is merely the result 

of his conduct. Likewise the question as to exactly what 
is meant by 'direct benefit or advantage' means. It would 
seem that as it must be: direct it must be 'obtained by the 

person using the information and indirect benefits arguably 
obtained when members of a persons family benefits by this 
tyoe of trading are not comprehended. Despite these problems 
the type of abuse that the provision is intended to prevent 
is obvious. It is of course: where persons associated or 

privy to the dealings of'mutual funds trade on the impact 

of the funds transactions. Given the scope of clause 126 it 
is doubtful whether this particular clause'is really needed, 
although it is probably salutary to include a specific 
provision of this nature. As no liability is expressly 
provided the criminal penalties under Section 116 would seem 
to be the sole sanction, apart from 'compliance orders'. 

Civil liability for 'insider trading' in the context of 
mutual funds is provided for expressly in Clause 126(2). As 
originally drafted this provision applied to the categories 
of person already enumerated in Clause 113, and provided 
that every such person who makes use of any material fact 
that has not been generally disclosed, in connection with a 
transaction relating to securities of an*issuer where the 
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7s5 . portfolio securities of the mutual fund-include securities 
of such an issuer, is accountable to the-mutual fund for 

any benefit or advantage received or receivable by such an 
insider, associate, affiliate, issuer person or company, 
as the case may- be, as a result of the transaction. The 

Legislative Drafting Committee, amended this provision, 
after the First Reading, and modelled the civil liability 

provisions more on the general Clause 126(1). The amended 
provision now provides, 

'any person or company. who has access to information 
concerning the investment program of a mutual fund, 
that is a reporting issuer, and uses that information 
for his or its direct benefit or advantage to purchase 
or sell securities of an issuer for: his of its account 
where. the. portfolio securities of the mutual funds 
include securities of that issuer, is accountable to 
the mutual fund for any benefit or advantage received 
or receivable as a result of such purchase or sale'. 

This provision thus-only applies to access insiders of the 

mutual fund, and is thus somewhat narrower than the 

original provision that would have imposed civil liability 
to"account to the fund on any person who had possession of 
a material fact about the funds activities. The ironical 

position appears to have been reached where the criminal 
liability under Clause 113 will be somewhat wider than the 

civil liability provision under Clause 126(2). Under 
Clause 126(2) the access insider must actually use the 
information for his direct benefit, in dealing in the 

securities of the issuer to which 'his market information' 

relates. The dealing must also be for his or its account. 
Thus it is open to question if'an access insiders dealings 
for the benefit of someone else could ever be interpreted 
as for his direct benefit. It should also be noted that 
the Clause does-not extend to tippees of the access insider, 
unlike the original clause which would. have comprehended 
every person in possession of material fact. Furthermore, 
the type of information upon which the liability to account 
is based upon is not stipulated, other than-it must concern 
the investment programme of the fund. It seems to be assumed 
that if it relates to such and is used by the access insider 
in his dealings it is sufficiently material, although it 
should be noted that there is no express requirement of 
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materiality. :; hether the insider must actually use the 

information for direct benefit, intentionally is an-. open 

question, although it would seem that where such a person 
does invest whilst in possession of market information of 
this type, and he directly profits thereby, a strong 

presumption that this was his intention arises. It is 

equally uncertain as to what is meant by benefit or rather 
direct benefit and whether a negative profit would be 
included. From the fact that both sales as well as 

purchases are expressly included it would seem that a 
benefit or advantage obtained by avoiding a loss is properly 
accountable to the fund. 
Furthermore, under clause 112 every management company is 

obligated to file a report with the O. S. C. disclosing 

every transaction between the fund and any of its related 

persons or companies, or through such, as well as certain 

other items of information in respect of each mutual fund 

in which it provides services or advice, within thirty days 

of the end of the month in which the transaction occurs. 
Criminal penalties are provided in Clause 116, similar 

to those already discussed under the present law. As with 
the present law no prosecution can be brought save with the 

consent of the Minister. 

In Clause 127, the recommendation of the Select Committee 
that the O. S. C, should have a right to proceed directly in 

such cases, is recognised. In addition to the present 
provisions in Section 114, the O. S. C. would be able to 

apply to the Court directly for an order, on the same terms. 

as a security holder. The Legislative Drafting Committee, 

actually went even further than this, and in the new Clause 
127, which is now Clause 129, authorise the Judge to order 
that the action be brought by the O. S. C., or the issuer or 
the shareholder. This creates a much more thorough going 
exception to the rule in Foss v Harbottle. In Clause 129(2) 

similar provisions are made in the context of mutual funds, 
However, here there are special provisions as to the taking 
over of the action by the Mutual Funds board, and as to costs. 

Finally although the statute of limitations is still set 
at one year, it only runs from the date that knowledge of the 
facts that give rise to the action first came to the attention 
of the plaintiff, or ought reasonably have come to bis 
attention. This would answer the main problem with the 
present provision. . 



IS7 
(D) FEDERAL REGULATION OF INSIDER TRADING. 

(a) Ti CANADA CORPORATIOi' ACT 

As with the various Provincial Governments the Dominion 

Government has been alert to the need to promote public 

confidence in the Canadian securities markets. However, 

largely because of constitutional considerations it has 

not yet been able to make any real impact in this respect. 
l'2) 

Insider trading regulation has so far been solely through 
the Canada Corporations Act. with regard to Dominion 

incorporated companies. 
Prior to the amendments of 1970, section 98(1) of the 

Canada Corporations Act(173) provided that where a director 

or officer, 
(174) 

of any shareholder controlling more than 

ten per cent of the issued voting capital of the new company 
directly or indirectly purchases or sells any of the shares 

of the company, or any of its subsidiaries, 'by himself or 
by a company controlled by him or by him and any other 
directors of the company' such director, officer of 

substantial shareholder must before the end-of the month 
following that in which the transaction took place furnish 

the secretary a statement setting out all the relevant 
details. 'Within thirty days of the secretary receiving 

such a notification he was obligated to send a copy to the 

Federal Secretary of State, who then had the responsibility 

of making it available i'or inspection by shareholders in 

that company. Although the reports were thus available in 

both Ottawa and at the company's registered office this was 
hardly sufficient given the geography of Canada. Furthermore, 

as only shareholders could examine the reports, those who 
had sold out had no right. Under section 93(2) a statement 

of the content of the record had to be presented to the 

annual general meeting. The penalties for non-compliance 

were a fine of 01000 and or six months imprisonment. ' The 

Department of Commercial Affairs did not think it necessary 
to issue any guidance on the meaning of 'direct' and 
'indirect' transactions, and'left the matter in the 
discretion of the reporting insider. One interesting point 
is that among the information that was required to be 
included in the report was the name of the other party to 
the transaction or where this was unknown the identity of 
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bis broker. 

s has already been pointed out the United States 

Government and in particular the S. E. C. was concerned 

about the degree of evasion of the Federal Securities 

Laws afforded by the relatively lax degree of regulation 
in Canada, and threatened to seek legislation imposing 

as a matter of Luerican law the federal anti-insider 
trading provisions on Canadian citizens and couipanies. 

(175)` 

Naturally the Dominion Government was not pleased with 
this prospect and, in 1970 the Canadian law was significantly 
tightened. 
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Ontario ones very closely, and thus. only those aspects 

which are different to the provisions that we have already 
discussed at some length will here be referred to. The 

new definition section in Section 98(l)b defines insiders 

in basically the sarge way as the Ontario sections except 
for one important difference. In Section 98(1)b(i) in 

place of the term 'senior officer' as in the Ontario Acts 

the Dominion provision refers only to 'officers'. The 
term officer in the Canada Corporations Act is defined as 

we have already seen, 
(177) 

to include more people than the 

Ontario term does. In particular assistant secretaries and 
treasurers are included, and also any other person desi. gxiated 

as an officer in the by laws of the corporation or by a 
resolution of the board of, dir'ectors. On the other hand 

there is no reference to the. five highest paid officials 

of the issuer as in the Provincial legislation.. Another 
interesting feature with the Dominion Act is the creation 
of a series of presumptions. In sub-section (2) of Section 
B it is now provided that it will be presumed for the 

purposes of Sections 98A aiad'98B that every director or 
officer of any other issuer that is itself an insider of 
another will also be insiders of that other corporation, 
that directors and officers of a subsidiary company will be 
insiders of the holding company, that any individual will be 
deemed to own beneficially securities beneficially owned by 

another company controlled by him or owned by any other 
company affiliated with that first mentioned company, and 
any other company shall be deemed to own beneficially 
securities beneficially owned by its affiliates and the 
acquisition or disposal by an insider of a call or put 
or other transferable option will be deemed a change in the 
beneficial ownership of. the underlying securities. Whilst 
the Ontario provisions as we have already seen, more or less 
cover the same circumstances *as here specifically provided, 
the definition of such is not so clear. Furthermore, they 
are not in the provincial act framed as presumptions. 

. Although it might seem open to. question, it is submitted 
that these are conclusive presumptions for the purposes of 

(b) T LE E, NDi NTS OP 19 7 
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the stipulated sections of the Act. 

As with the rrovincial Acts the provisions are directed 

to 'public companies', that is corporations that offer 

their securities to the public, through a public issue, or 

exchange listing. The insider reporting provision is 

contained in Section 98A, and is the same as that under 
the Provincial legislation, except that the Federal Department 

of Consumer Affairs is the agency to which the reports raust 
be sent. Of course the extended definitions of beneficial 

ownership, especially in the context of subsidiaries, 
affiliates and controlled corporations results in a greater 
degree of disclosure than in the case of the Provincial acts, 

where such relationships are relevant to liability although 

not reporting as such. 
(178) 

The Minister is empowered to 

publish summaries of the content of filings, as are the 

provincial authorities. This is a most important power 

given the geographical considerations already referred to 

when discussing the earlier form of Section 98. 
(179) 

The 

penalties for non-compliance or mis-statement"in the 

reports are the same as under Section 98(3) of the original 

section, and thus although the fine is only half that which 

can be imposed in the Provincial Acts there is the powerful 
element of imprisonnent. (180) 

The liability provisions in Section °8D(l) are 
significantly different than those in the Provincial lawsc181) 

It is provided, 

'every insider of a company, every person employed or 
retained by the company, the auditor of the company and 
every associate and affiliate of the insider within the 
meaning of sub-section (3) of section 121B who, in 
connection with a transaction relating to securities of 
the company, makes use of any specific confidential 
information for his own benefit or advantage that, if 
generally known, might reasonably be expected to affect 
materially the value of the securities of the company, 
is liable to compensate any person for direct loss 
suffered by that person as a result of the transaction, 
unless the information was- known or ought reasonably to 
have been known to that person at the time of such transaction, and is also accountable to the company for 
any direct benefit or advantage received or receivable by such insider, employed or retained person, auditor, 
associate or affiliate as the case may be as a result 
of the transaction'. (182) 

The scope of this provision is wider than the Ontario law. 
Judge Rothman writing in the licGi11 Law Journal observes 
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that this casts the net very broadly, and would 

encoý. pýass not only directors and officers, but all 
other employees of the company as well as consultants, 
attorneys, auditors and agents retained by the 
co pany'. (183) 

This liability is dramatically widened -still further by 

section 98D which provides that for the purposes of this 

section 'every director, officer, or other company that 
becomes an insider of a company shall be deemecT to have 
been an insider of that latter company for the previous six 
months or for such shorter period as he was a director or 

officer of that company. This has obvious implications 
for takeover situations. However, it should be noted that 

this does not comprehend directors of the offeree company 

who become aware of the possibility of a potential takeover 

and deal in the securities of the offeror. 
The statute of limitations is also different. Under 

section 98D(2) where a transaction is required tobe 

reported under section 98A the two year limitations will 

not start to run until the report has been duly filed. 

There are also similar provisions to those found in the 
Provincial laws allowing a security holder to apply to the 

Court for an order that the Companies Branch of the Federal 
Government should proceed-with an action for recovery. of 
the insiders profits on the corporations behalf . 

(184) 

This is wider than the existing Provincial laws however, 
as it allows the Minister to apply of his own motion. 

It should also be noted that unlike in the Provincial, 
acts there are provisions prescribing short selling by 
insiders, 18 

and others prohibiting insiders knowingly 
buying directly or indirectly any 'put option' or 'call 
option', 

(186) 
in certain circumstances. 
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(c) CANADIAN BUSIi ESS CyaiolUTIONS ACT. -)ý3 

Whilst in certain respects the Federal provisions are 
better than the provincial ones there have been no civil 

cases and the Companies Branch of the Department of 

Co -ercial Affairs has been reluctant to utilise its 

powers. Given the widespread dissatisfaction with Federal 

anti-insider trading regulation the Federally appointed 

Task Force of law teachers, examined the question. The 

consequent report, which is known as the Dickerson Report 

was published in 1971, and made searching recommendations 
in the context of a new Canadian Business Corporations 

(187) 
The Dickerson Report thought that the present l; ct. 

disclosure provisions worked reasonably well, but 

emphasised that if the 'goldfish bowl' theory is to work 

properly it is necessary to ensure that the insider 

reports are made sufficiently public. 
(188) 

To this end, 
Section 10.03 of the Draft Act, would require the Registrar 

to publish summaries, rather than merely allowing the 

Registrar to do so. The recommended category of insider 

is basically analagous to the present law. 
(lß 1 

Section 

10.01(3)b attempts to remedy the deficiencies of the 

present act by providing,. 

'For the purposes of this Part, 
(i) if a body corporate becomes an insider of or enters 
into a business combination with a corporation, a 
director or officer of business combination with a 
corporation, a director or officer of the body corporate 
is deemed to have been an insider of the corporation for 
the previous six months or for sucü shorter period as 
he was a director or officer of the body corporate, and, 
'(ii) if a corporation becomes an insider of or enters 
into a business combination with a body corporate, a 
director or officer of a body corporate is deemed to 
have been an insider of the corporation for the previous 
six months or for such shorter period as he was a 
director or officer of the body; corporate' . 

Of particular interest is section 10.01(3) which provides 
that a 'business combination' includes an acquisition of 
all or substantially all the property of one body corporate 
by another and an analganation of two or more bodies 

corporate. This definition is 'in recoEnition of the fact 
that shareholding; is not the only means of obtaining access 
to confidential corporate infornation, (190) 

and thus 
acquisition of all or substantially all the property of, 
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another co apany is just as likely to be relevant from the 

stand point of insider trading as when equity is acquired. 
The effect of these 'provisions would be to remedy the 

present defect of the Canada Corporations ritt whereby 

insiders of the 
_ offeree corporation are not deemed to be 

insiders of the offeror. These categories of 'constructive 

insiders' have the same obligations as propel- insiders 

during the relevant periods of their 'constructive insider'- 

relationship. 
(191) 

The Commentary to the 'proposals' points 

out that 'the category of persons and corporations required 
to report under these provisions is very wide. it is 

justified on the ground that if it were any narrower, the 

opportunities for evasion through nominees, controlled 

corporations and the like would be considerable and. the 

policy of disclosure could thus be severely undermined. 
On the other hand the Committee considered that a rigid 

application of"the definitions and requirements could result 

in a ludicrous position, with a number of repetitive 

disclosures that could well result in'the Registrar 

becoming far too bogged down to administer the disclosure 

requirements, and thus work against the real policy of the 

Act-(193) Accordingly there are provisions in the Draft 

s, ct that are designed to eliminate needlessly repetitive 

disclosures and empowering the Registrar to make exeraption 

orders. 
(194) 

Failure to comply with the reporting provisions 

under the proposals would be a criminal offence as it is now. 

Civil liability is recommended in Section 10.04 of the 

Draft Canada Business Corporations ý,. ct, and is basically 

along the same lines as the present Section 98D. The 

commentary points out that the Draft has adopted the wording 

of the present Federal provision rather than the Provincial 

laws, as to the inclusion of persons '. employed or retained 
by a corporation' as they were not satisfied as the Kimber 

Committee had been that the various insider and outside 

controls over such persons were wholly effective. In the 

context of outside professionals retained by the corporation, 

the Committee wondered if the various professional bodies 

had exhibited a sufficient degree of concern about exercising 

a proper and adequate degree of supervision and control over 
their members use of inside information. Furthermore, the 

Committee observed 'that we have not adopted the approach 
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of the Kimber Committee, principally because it is cold 
comfort to an outside shareholder who suffers loss as a 

result of insider trading by, say a lawyer, to know that, 

the lawyer might be in breach of his ethical obligations 

and hence liable to discipline'. (l9 ) 

A most interesting factor with the proposed draft is 

that no remedy is expressly provided for by the issuer. 

This is of course'a major difference-with the existing 
Canada Corporations Act and the present, and indeed 

projected Provincial laws. The Committee considered that 

a statutory right of recovery had to be-granted to the 

person with whom the insider had dealt as even the reversal 

of Percival v l,: right would not help someone who was not a 

shareholder at the time of the insiders transaction. This 

as we have already seen is the view of the Kimber Committee. 

The Dickerson Committee are set against statutory double 

liability which is strangely at variance with the 'trend in 

the Provinces to specifically provide . 
for such. 

(196) 
The 

Dickerson Committee with regard to the position of the 

issuer considered ho, aever that its position under the 

common law V-# as nowhere near as uncertain and as exposed as 
the party with whom the insider dealt. 

(197) 
Thus here the 

Committee considered the common law should be allowed to 

develop unhindered. 

. Another reason advanced by the Committee for riot 

expressly proving a statutory remedy for the issuer, is 

perhaps even more interesting. The Commentary states that 

Section 10.04(1) 'should be seen primarily as part of a 

scheme designed to secure reasonably prompt and widespread 
dissemination of corporate information. It is intended to 

advance the policy of timely disclosure to investors', and 
i: l the committee's view the provision of such a remedy 

, would not advance this cause. 
(193) 

bis is an interesting 

departure from the traditional way in which insider trading 

provisions have been considered in Canada. Whilst the 

principle of timely disclosure is exceedin,; ly importaht, 

the general anti-insider trading provisions are not as we 
have seen thought of as imposing an obligation to make 
timely disclosure or any. kind of disclosure on the part of 
the trading insider. or are the provisions conceived of 
as a ; rohibition on insider trading without disclosure as 
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such. s Grünt J, observed in Green v Charterhouse Group 

of Canada, the liability that an insider iaiý; ht incur under 
the provision is only the price that he must pay for 

trading on privileged information. 
(199) 

The recommendations of the Dickenson Committee were 
largely accepted by the Government, and embodied in the 

Canada Business Corporations Act Bill. 
(200) 

Although it 

is likely, the Bill will go through substantial 
I, 
amendment 

before it is enacted, 
(201) 

it is worth examining its 

provisions on insider trading, at least briefly. 

Insiders are defined differently with regard to the 

reporting and the liability provisions of the act. With 

regard to the reporting and general provisions of the Act, 
Section 118 provides that an insider will' inc]. uä. e a director 

ý 
or officert202) of the distributing issuer 

(203) 
a 

distributing issuer that acquires its own securities or 
those of an affiliates(2-04) and persons owning beneficially 

or exercising: control over ten per cent of the voting 

capital. 
(`ý05) 

Furthermore, Sections 118(2) and (3) adopt 
the extended definitions of insider as recommended by the 

Dickenson Committee and which are to a certain extent 
modelled on the present Canada Corporations Act. 

(20 ) 
The 

insider and constructive insider reporting obligations are 

contained in Clause 119 and follow the recommendations of 
the Dickenson Report identically and, thus do not materially 
differ from the current disclosure obligations. One 
interesting feature is that the fine for failure to comply 

with the obligations has been raised to $5000 in the Bill 

and the prospect of a six month prison term remains as well. 
perhaps the host interesting provision is the liability 

section, which is contained in section 122. For the purposes 
of this provision the term insider gis specifically defined. 
This includes, directors and officers of the company, an 
issuer that acquires securities in another affiliate, or 
indeed its own. securities, substantial ten per cent 
shareholders, 'a person employed or retained by a corporation' 
and associates and affiliates of these people. The terms 

associate and affiliate are defined as is currently the law, 

except with regard to associates who are spouses and children. 
Under the Bill only spouses and children who have the same 
residence as the insider will be comprehended. This is a 
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simple, but sensible limitation. -797 

, räith regard to the question of civil liability the 

Dominion Government did not accept all the recommendations 

of the Federal Task Force. Section 122(2) provides, 

'an insider, who in connection with a transaction in 
a share of the company or any of its affiliates, makes 
use of any specific confidential information for bis 
own benefit or advantage that if generally known night 
reasonably be-expected to affect materially the value 
of the shares, 

(a) is liable to compensate any person for any direct 
loss suffered by that person as a result of the 
transaction, unless the information was known or 
in the exercise of reasonable diligence could have 
been known to that person at the time of the 
transaction, and 

(b) is accountable to the corporation for any direct 
benefit or advantage received or receivable by the 
insider as a result of the transaction'. 

The Government have thus ignored the Dickenson Committee's 

recommendation as to liability to account to the corporation. 
It is understood that the Department of Consumer and. 
Corporate Affairs were sceptical of the viability of . 
individual actions given the requirement for privity and 

thus thoughtthat a corporate remedy would be necessary for 

practical enforcement. The present author resPectfull Y 

agrees with this. 

An interesting omission fror the liability provisions is 

the constructive insider brought into the reporting 
requirements by section 118(3). It is probable that this 

was a legislative oversight and will be corrected during 

the passage of the legislation. 
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(d) lily FUTURE zýýt, äý ýýC1S FOR FEDERAL SECURI 1IES REGUL _ýIOiI 

In recent years there has been a growing realisation in 

Ottawa that a Federal Securities Exchange Act is desirable, 

and that effective regulation of the securities industry 

cannot really be effected through essentially corporation 

laws. Although a Federal Securities-Act is unlikely in 

the immediate future, it is of interest that the Federal 

Government has already retained a number of leading 

securities lawyers to prepare reports on specific aspects 

of such a proposed. measure. 
(207) 

One area in which there has been activity is that with 

regard to the regulation of mutual funds. (208) 
Of 

particular interest is the Report prepared by Baillee and 

Grover for the Department of Consumer and Corporate Affairs, 

on the question of Mutual Fund regulation. 
(ßo9) 

This Report 

did examine the problem of insider trading. It is of 
interest to note that the learned authors, whilst 

emphasising that statutory restraints were necessary 
thought that 'they are by no means the most important 

aspect, they really relate only to the unscrupulous insider' 

and the main aim should be one of education. 
(210) 

In Draft Section 11.04, they recommended that, 

'no person shall use specific confidential information 
relating to trades in portfolio assets, made or 
proposed to be made by a mutal fund, for his own 
advantage or the advantage of another person, otherwise 
than on behalf of the mutual fund' . 

This provision was only to be one, in 'a three pronged 

attack on insider trading. Apart from traditional insider 

trading, the Committee pointed out that mutual funds have 

a wide range of investment choices open to them, and the 

insiders of the fund and management companies will often 
have associated interests with issuers that are in need 

of capital. An obvious conflict of interest presents 
itself. 

(211) 
The Canadian Committee on Mutual Funds and 

Investment Contracts, that had reported in 1969, 

recommended that these potential conflicts of interests, 

could likewise be attacked through three approaches. 
(212) 

Firstly, prohibitions should be introduced against 
self-dealing. 

(217) 
Secondly by, the introduction of specific 

regulatory and disclosure provisions concerning management 

12e2 



and associate fees, and thirdly, provisions designed. to 

reinforce the traditional fiduciary responsibilities of 
insiders and prohibit insider trading. Ik 

The Committee that reported in 1969-thought that it would 
impose a too heavier administrative burden upon the funds 

and their managements if insiders and their associates 

were obligated to report their transactions to them. The 

subsequent report. took a different view and thought that 

insiders and associates should have to report their 

transactions in portfolio securities within sixty days. 

Furthermore, it was suggested-that any trade that should 
have been reported, but had. not should be regarded as 
prima facie evidence of a breach of fiduciary duties. 
The fund should send lists of portfolio securities to its 

insiders so as they can be aware of their duties. 
(214) 

The CoLmittee thought that the insider trading inhibitions 

were unlikely to be enforced as diligently as they should 

be in every case, and thus recommended that a security 
holder or the Federal Administrator should be able to apply 
to the Court for an order that the action should be brought 

by the Administrator, on behalf of the fund. (215) In 

addition to civil liability the Committee thought that there 

should be criminal liability; and the availability of 
administrative compliance orders. So far as civil liability 

was concerned the Report states, 

'in general we believe that a court should be permitted 
to award 'damages in a civil action to any person who 
has suffered loss as a result of the breach of this 
statute or another... ' (216) 

However, in certain cases it was acknowledged that 'such a 
remedy would not comport with commonsense' and should not be 

afforded by the Court. This caveat was left unfortunately 
vague. 

It is difficult to estimate when the Government will act 
upon these proposals although Professor Grover, informs the 

present author that legislation is not too far off. It 
should of course be noted that the ., earlier recommendations 
of the 1969 Committee have already been ir: flemented at 
least to some extent in the Ontario legislation. 

Another area in which tangible proposals for increased 
Federal involvement have been made is that of administration. 
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Presently the various provincial laws are administered by 

a variety of different agencies. There are Securities 

Commissions in Ontario, Alberta, British Columbia, Hanitobia 

and Saskatchewan, a Comnission des valeurs mobili. eres, in 

Quebec, and Registrars in Newfoundland, Nova Scotia, the 

Prince Edward Islands, the Yukon Territory and the 

Northwest Territories. In New Brunswick the relevant laws 

are administered by the Board of Commissioners , for Public 

Utilities. In Ontario, British Columbia and Alberta there 

are also Security Commission Advisory Boards. The relevant 
laws also allow for the appointment of outside inspectors 

and investigators. As with the Australian regulatory 
bodies, these authorities vary considerably in their 

expertise, resources and approaches. 
(217) 

Moreover, as 

with the Australian authorities the power to prosecute is 

generally vested in the Provincial Attorney General or 
Crown Officer. Given the-fact that few issuers confine 
themselves to one securities market, or indeed one Province 

there are inevitably profound problems of jurisdiction and 

administration. 
In addition to the Provincial regulation there is of 

course the Federal Department of Consumer and Corporate 
Affairs. Obere Dominion corporations issue securities 
publicly, in the Provinces they are susceptable to the 

Provincial laws. The scheme of regulation did not cover 
closely held Dominion Companies, and sections llk- and 114.2 

of the Canada Corporations Act 1970, set up a Corporate 
Affairs Investigation Unit, to deal with this. (219 

There 
is also the Fraud and Commercial Crimes Section of the 
Royal Canadian Mounted Poli. ce. 

(220) 
To some extent or 

other all these authorities have been involved with the 
regulation of insider trading. 

Many leading Canadian securities lawyers are rapidly 
coning round to the view that primary reliance on Provincial 
regulation is misguided. The Provincial authorities just 
have not the resources to. maintain a fully operational and 
active regulatory authority, and yet on the other hand the 
present Federal agencies are not specifically concerned 
with the field of securities laws frauds. Obviously greater 
inter-Provincial and inter-Provincial-Federal co-operation 
and liasion would help, but still there would be a low 
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Z degree of efficiency. It is interesting that the Royal 
Commission on Banking and Finance(221) thought that even 
if there was complete uniformity in the substantive law 

the divergence in enforcement capabilities and in 

administration would result in an overwhelming degree of 

nonconformity. -The proposed solution was the creation of 

a Federal Agency to promote uniformity. Considerable thought 

in the last decade has gone to the creation of. a Canadian 
S. E. C. of CANSEC. (222) 

This. proposal has, attracted a good 
deal of support in Ontario, particularly within the O. S. C. 
In essence it is proposed that there be a pooling of 
Federal and Provincial powers, and that a federal S. E. C. 

should be established to which the Dominion and Provincial 
Governments would revocably delegate, by legislative act, 
the various administrative powers and authorities. Each 

state or Province would retain its own securities legislation, 
but such would be uniform. It is not. without interest that 
the Canadian securities industry was quick to express its 

support for such a proposal. The Ottawa Government 

was far more sceptical, and did-not like the proposal 
that the CANS 13C would be responsible to a Council of Federal 
and Provincial Ministers. 224 In July 1968 The Minister 
of Consumer and Corporate Affairs proposed the establishment 
of a Federal Central Agency to process disclosure documents, 
and possibly anti-insider trading laws. The Provinces would 
have been given- the: choice of continuing as now, or allowing 
the Federal Agency to act for them, or to agreeing to some 
form of unified co-operative structure. 

(226) 
The Dominion 

Government made*it clear that it would proceed along at 
least one of these alternatives, irrespective of Provincial 
support. 

(22? ) 
At the heart of the problem was-however the 

difficulty of drawing. up a Federal Securities Exchange Act, 
and finally the scheme was shelved. 
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50 (e) THE CAITADIA^i CRIMINAL CODE AND INSIDER TRADING. 
3 

'The Canadian Criminal Code 
contains 

a number of provisio 229) 

prohibiting fraud and manipulation in securities transactions. p 

One provision is of particular interest, this is Section 323, 

or section 338, under the Re-codification. 

I. (1) Every one who, by deceit, falsehood or other 
fraudulent means, whether or not it is a false pretence 
within the meaning of this Act, defrauds the public, 
or any person whether ascertained or not of any property 
or money or valuable security, is guilty of an 
indictable offence and is liable to imprisonment for 
ten years. 
(2) Everyone who by deceit, falsehood, or other 
fraudulent means, whether or not it. is a false pretence 
within the meaning of this Act, with intent 

_to 
defraud, 

affects the public market price of stocks shares, 
merchandise or anything that is offered for sale to the 
public is guilty of an indictable offence and is liable 
for imprisonment for ten years'. 

Whether this. could be utilised in cases of insider trading 

is unclear, although a number of authorities would consider 

that it could. 
(230) 

It has been used in cases approaching 

insider trading to secure convictions. 
(231) 

Of great interest is the recent decision of Judge Loranger, 

in Regina v Littler, (232) in the Quebec Court of Sessions 

of the Peace for the District of Montreal. The facts of 

this case are somewhat confused. Littler controlled directly 

and indirectly 55% of the shares of William M. Lowney Co. Ltd, 

the relevant issuer. These securities sold on the Canadian 

stock exchanges for $22. The defendant arranged for the 

sale of control to Standard Brands for $68 a share. Whilst 

keeping this secret, he acquired another 14% of-the shares 
from the McConnel Group at $32 a share, and then executed 
the sale. In addition the defendant had made further 

acquisitions on the open market. The defendant was indicted 

on a number of counts one of which involved section 323. 

After an extensive examination of the facts the court found 

that he had by- statements and denials which were false 

intentionally obtained the securities, and was thus guilty 

of obtaining by false pretences. With regard to the 

allegations of fraud, the defence contended that the 

defendant, who at the material time had been the issuer's 
President had been under no duty at law to disclose the 

negotiations, on the basis of Percival v Wright. On the 
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other hand, the Court thought that on the authority of a 

number of decisions, including Percival v VtriGbt, 
(233) 

that 

'no director can take undue advantage of his position either 

with the company as a whole or with the shareholders 
(234) 

The defence contended that at most there had been a 

suppressio veri and there could be no fraud in the absence 

of a duty to disclose. The Court considered that silence 
was different from falsifying something, and that the law 

required directors in the exercise of their legitimate 

powers to deal honestly and at arms length with the 

shareholders. The Court considered that. this was in line 

with the Percival v Wright decision, as in thepresent case 
the defendant as controller and president had himself decided 
to sell the corporation, at the best possible price, which 
was in his own and the issuers interests, he had received 
a firm offer which he was in a position to accept given his 

control position at the general meeting. He delayed the 

acceptance of the offer intentionally so that he could 

obtain the extra securities at an under-valuation. The 

timely disclosure of the offer would not in any way have 

prejudiced the offer or the issuer, and there was in the 

present case an 'element of unfair dealing'. Judge Loranger 

observed that, 

'to have substituted his sons for the McConnell Group 
constituted, an unfair and dishonest dealing. The 
president of a company in negotiating the sale of its 
entire undertaking, which included the undertaking of 
the other shareholders as well as his own, does not 
have the right once the best interests of. the company 
as well as his own have been reached, to wilfully 'conceal or misrepresent the-facts' and to dispose 
other shareholders to insure his personal interests, 
depriving them of their acquired rights at that moment 
and causing them injury, Fraus omnia corrumpit' . (235) 

With regard to the defendant's market purchases the Court 
applied the De Berenger decision and held that it was not 
necessary for the prosecution to identify the persons' truth 
, whom the defendant dealt, as he intended to harm the public 
investor generally. 

(236) 
However, the Court found that as 

there had been no evidence of the making of false statements, 
the defendant was not liable for obtaining these securities 
by falsehood and deceit. The Court ex. pres ed its 
disapproval of the defendants conduct however. Thus in the 
result the defendant was convicted of defrauding the 
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McConnell Group for the benefit of his sons. This conviction 

was based upon obtaining by false pretences, fraud and 

conspiracy. 
The passing of sentence if of particular interest. The 

Judge observed that the defendant should have been content 

with the best price that he had obtained for the sale. of 
the issuers securities and not sought to have unfairly 
taken advantage of the situation. He had behaved unfairly 

and it is interesting that the learned Judge emphasised 'you 

have lost the esteem and respect of your fellow citizens. 
Your old mother, your wife your sons and grandsons, your 

relatives and your friends all must have been painfully 

shocked and saddened with the turn of the events'. 
(237) 

The defence had contended in mitigation that given 'the 

wide publicity' a reduced sentence should be given. The 

Court rejected this and said that this was predictable and 

no one else was to blame. The same was equally true of the 

income tax bill he was presented with regard to his one 

million dollars profit. Also of interest was the plea in 

mitigation that the conduct that was the basis of the offence, 

essentially insider trading was difficult to define, there 

was an absence of real mens rea and it was not the type of 

conduct that one would normally regard as criminal. The 

Court considered that whilst this may be true it only went 
to conviction and not to sentence. The Court emphasised 
that it bad not created a new head of liability and its 
decision must not be 'unduly widened', the defendant had by 
lies done that which he was not entitled. In the result the 
Court ordered a concurrent sentence of five year imprisonment 

on each of the three counts and ordered restoration under 
Section 628 of the Criminal Code to the I-TeConnell interests 

of almost a million dollars'. (238) 

This decision has obvious implications for the regulation 
of insider trading, but at present it stands alone. 

(239) 
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(E) SELF REGULATION 62ND INSIDER TRADIDIG 

Self-regulation is still a vitally important facit of the 

Canadian securities industry. Obviously of great significance 

are the stock exchanges, which are to a greater or lesser 

extent 'responsible to the various securities Commissions. 
(2ý+0ý 

There are other self-regulatory agencies, which are relevant 
to the regulation of insider trading however, (21) but 

attention will here be given only to the regulatory 
provisions administered by the stock exchanges. 

Interlocking and multi directorships are common in Canada, 

and often persons actively engaged in the securities industry 

hold corporate directorships. (242) The potentialities for 

conflicts of interest are great. The Toronto Stock Exchange 

(TEE) has seen fit to issue a release on the conflict of 
interest that can arise where a stock exchange member becomes 

a fiduciary of a compäny. 
(243) 

The TSE emphasises. that it 

is the fiduciary duty of directors of issuer not to disclose 

material price sensative information other than in 

accordance with a legitimate corporate purpose-, unless such 
haS been publicly released. Thus, 

'any director of a corporation who is a partner, officer 
or employee of a member organisation should recognise 
that his first responsibility in this area is to the 
corporation on whose board he serves. Thus a member 
firm director must meticulously avoid any disclosure of 
inside information to bis partners and employees of the 
firm, his customers or his research or trading 
departments' . 

The release makes it clear that even where the representative 
of a Member firm is not a director, but acts in some other 
advisory or fiduciary capacity the same principles apply. 
fiJhere it is necessary to bring other persons in the Member 

organisation into the discussions the Exchange emphasises 
that proper and adequate precautions should*be taken to 

ensure that the' information remains confidential and is not 
misused. The heavy responsibility to supervise the 
activities of employees and other members of the organisation 
is repeatedly emphasised by the Exchange. 2c) 

It is 
expressly stated that failure to adequately perform these 
duties will result in disciplinary action. 

(245) 

The Ontario Securities Commission, has also issued a 
release which has been accepted as a National Policy 
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Statement' '/ very much to the same effect. The Cowission 

emphasises that the position of. a representative of a 

registered dealer, investnent adviser and broker, acting 

as a member of a board of a public company is one fraught 

with possibilities for conflicts of interest. The OSC 
thus recommends that registrants should carefully weigh 

up the relative advantages of allowing such appointments 

and in particular the moral and ethical burdens that such 

imposed. The OSC thought that the TSE's statement should. 
be the appropriate standard for all registrants whether 

members of the TSE or not. Indeed the OSC pointed out 
that it would consider compliance with this standard when 

considering fitness for registration. 
With regard to the so called Chinese although the 

O3C has given the matter considerable thought it has not 

yet arrived at a firm position. Commissioner and Dean 

Johnston considers that as a general proposition the 0äC 

would regard a rigid deparation of functions and information 

as an acceptable safeguard against abuse, although much 

would obviously depend upon the facts of the case. 
(247) 

The TSE would seem to take the same view. 
(248 The Courts 

will not always, it seems, be prepared to accept this 

principle of segregation. 
(249) The 030 and 1-1-21s views 

with regard'to analysts are equally 'under-developed' , 
whilst they would both consider that analysts should not use 
'inside information' it would seen that the: degree of 
regulation is nowhere near as strict as that pertaining in 
the United States. The position is very similar to that 

relating to the combination of broker dealer functions in 
Canada. Whilst there are obvious dangers in the absence 
of segregation of functions, (250)and 

whilst Arthur S. Pattillo 
the present Chairman of the 03C would like to see complete 
segregation, 

(251) 
as a matter of practical reality this is 

not feasible. Thus reliance has to be placed upon the 
personal ethics of those engaged in the activities 
concerned. 

(252) 
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in Canada, 
(253) 

although it is only recently that it has 

become a specific requirement. 
(254) 

The Special Committee 

of the O. S. C. in its report on The Problems of Disclosure 

Raised for Investors by Business Combinations and Private 

Placements 
(255) 

accepted the importance of timely 
disclosure but also stressed the dangers of premature 
disclosure, and thus recommended that the matter should be 

one of policy and not substantive regulation. 
The Timely Disclosure Policies of the Ontario Securities 

Commission, 
(256) 

and the Toronto Stock Exchange 
(257) 

were 

promulgated in October 1968 and are substantially similar 
to each other. The Commissions Timely Disclosure Policy 

has been promulgated 'with the intention of providing' 

some guidelines on this difficult subject' . 
(258) 

It is 

important to remember that the Policy is only a guideline 

and not a substantive obligation. 
(259) 

The Policy emphasises 
that 'it is essential that all investors be placed on an 

equal footingt(260) insofar as material facts relevant to 

the issuers securities are concerned. Thus 'immediate 

disclosure of all material and significant facts through 

the news media is encouraged'. It is made clear that the 

same is as true of unfavourable as it is of favourable 

information. As to tie time of the disclosures the Policy 

provides, 'disclosure should be made, of a proposal or 

proposed change when a decision accepting or recommending 

acceptance of such proposal or proposed change has been 

made, in other cases of material change when such change 
has occurred or when such change has been-agreed upon by 

the relevant parties notwithstanding that all the details 

may not have been documented. The guidelines list certain 
things that may be considered as material. The list.. is 

by no means exclusive. It includes such things' as actual 
or proposed changes in control, proposed takeover, 

acquisitions, changes in earnings forecasts, material 
developments or discoveries(261) and any change that could 
reasonably be expected to materially affect the value of 
the companies securities. 

Although the OSC's Timely Disclosure statement is only 
one of policy the Commission has drawn attention to the. 
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NO fact that where it is not complied with, it night exercise 
its powers under section 144 to suspend trading, either 
temporarily, or after a hearing permanently, 

(262) 
and also 

deny a person the -. right to trade in that particular security. 

The OSC would also consider exercising its disciplinary 

powers over registered broker-dealers and investment 

advisers. Furthermore, the OSC makes it clear that as the 

TSE's policy is basically similar to its'own, similar 

action could be taken in the event of non-compliance with 
that. 

The OSC does recognise that in certain cases disclosure 

might cause more damage than good. Here the disclosure 

might be temporarily held, provided the corporate 

management takes precautions to ensure there is no 

privileged trading. Indeed Commissioner, Dean Johnston 

considers that the company should request a broker or banker 

to monitor its securities to identify possible leakages. 

The OSC has commented that whilst for the most part 
there is a determined effort on the part of issuers to 

comply with the disclosure policy, not all issuers have 

given the OSC sufficient advance warning of disclosures 

which is so important from the question of surveillance and 
dissemination. (263) The OSC amended its policy in 1971 to 

require advance disclosure to its officers of all releases 
concerning changes in control, takeovers, acquisitions, and 
proposed changes in capital structure. 'In its last Notice, 
in 1975, it seems that the OSC considers that all material 
releases should be disclosed in advance, on a confidential 
basis, to the Chairman, Vice-Chairman or Director. 

(264) 

The timely disclosure mechanism operated by. the TSE 

came in for considerable criticism, in the Report of the 
Royal Commission to Investigate Trading in the Shares of 
Windfall Oils. (265) 

Commissioner Kelly observed, 

'if the Exchange accepts the responsibility for 
maintaining a free market, it has a direct interest 
in removing any influence which it believes may be 
effecting the freedom of . action of the market. Given 
the situation in which the exchange has reason to 
believe that un-confirmed rumours as to the company's, business or activities are affecting the market price 
or market volume, the Exchange has the right and indeed 
obligation, to demand from the listed company the 
immediate disclosure to it or to the public of those 
facts, the disclosure of which in the. opinion of the. 
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exchange is essential to the restoration and 
maintenance of the free market'. (266) 

The Listing Regulations of the TSE, 267) 
provide that 

'every company whose securities are listed on the exchange 

shall give prompt-notice to the exchange of each proposed 

material change in the business or afLairs of the 

company 
(268) 

The TSE has a discretion whether to accept 
the notice or not, and if it does not, if the company 

continues it does so on pain of delisting. If the notice 
is accepted for filing the TSE will give notice to all 
its members and also probably the press. 

(269) 

Appended to the Listing Regulations, is the Toronto 

Stock Exchanges, Corporate Disclosure Policies which 

expand the regulations contained in the Agreement. It 

is provided that 'every company listed on the exchange 

and the. management of such a company must disclose promptly 

a change in the affairs of the company which might be 

reasonably expected to-affect materially the value of the 

listed securities'. However, as with the Commission, the 

Exchange recognises that the practical application of 
this edict might cause problems and as a practical matter 

exceptions might have to be made. The Exchange advises 
that the release should be made through 'those services 

which disseminate financial news over a broad area and in 

the main population centres: The release should also be 

of course accurate, balanced and sufficiently informative. 

Furthermore, proper timing is emphasised as an important 

factor. The Policy points out that allegations of insider 

trading are damaging to both the issuer and the Exchange. 

Thus material information should be released as soon as 
is possible. 

Where there are important reasons for not disclosing 
the information the Exchanges Policy makes it clear that 

only those persons who have to be acquainted with the 
information should be given access to it, -and every issuer 

should have rules forbidding persons in possession of such 
information trading before adequate public disclosure. In 

such cases the Exchanges require that the issuer should 
keep a careful watch on the market and where there is any 
unusual activity immediately release the information. To 
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12 
assist in the monitoring of the market the hope is expressed 
that the Exchanges surveillance Department will be acquainted 

of the impending release. In the case of market rumours 
the Exchange requires the immediate clarification, or 
correction of such by the issuer. 

The other Canadian stock exchanges operahe similar 

policies, 
(270) 

and there are particular disclosure 

obligations in specific circumstances, 
(271) 

which need not 
detain us here. The Canadian stock exchanges' policies are 

obviously closely modelled upon those of the American stock 

exchanges.. This is somewhat anomalous, -as, the American 

policies are linked to the substantive sanctions of Rule 

10b5. The present anti-insider trading provisions in 

Canada do not require insiders to make disclosures as such. 
The proposed Ontario securities Act of 1974, would have 

strengthened the timely disclosure policies, by providing 
in Clause 73 that where a material change occurs'in the 

affairs of a reporting issuer it must forthwith issue and 
file a press release authorised. by a senior officer 

containing a plain and accurate disclosure of the change, 

and the nature and substance of such. 
(272ý 

The reporting 
issuer would be obligated to file a report of the change 

with such documents and other information as may be 

prescribed by regulations drawn up by the OSC, 'as soon as 

practicable and in any event within ten days of the date 

on which the change occurs'. 
(273) 

;; here however, in the 

opinion of the company the required disclosure would be 

harmful to the issuer without providing compensating 
benefits for the shareholders and prospective shareholders, 
it must deliver the prescribed report to the OSC, but 

marked confidential with adequate explanations as to why 

such a course has been adopted. The company would then 

have been obliged to notify -the OSC at ten day intervals 

as to whether the information should still be regarded in 

this way. The impact of this provision would of course 
very much depend upon how the term 'material change' was 
interpreted. In Clause 1(2) it was provided that 'material 

where used in relation to af act or change means a fact 

or change that might reasonably be expected to have a 
significant effect on the market value of a security of 
the issuer, 'this has already been discussed in the 
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context of the substantive offences. Where is no 

stipulated civil remedy, and it is open to question 

whether the Canadian Courts would be likely to' inply a 

tort action, thus the 01111-LT sanction would appear to be 

the general criminal liability provisions in clause 116. 

One obvious problem with the provision as drafted is the 

seeningly, carte blanche authority given to the company's 
insiders to decide on the question of confidentiality. 
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(a) l iE O'll- RIO SECURITIES CO1'1T"NISSION 

ý3lS 

The market surveillance programme of the OSC, and for 

that matter the other . 
'c'rovincial Commissions, is on a much 

smaller scale than that operated by the American SEC. 

There is little automation, and primary reliance upon the 

market surveillance of the stock exchanges. 
(274r 

The 0S, C is almost wholly concerned with surveillance of 

the over the counter market. The Investment Dealers 

Association of Canada, to which most over the counter 
dealers belong does exercise some degree of surveillance 
but is no where near the same league as KASDAG. At most 
the I. D. -. are concerned to see that the relevant issuer 

has complied with its legal disclosure requirements. 
(275) 

The I. D. 1ý. does publish Trice averages, and volumes for 

its 'listed' securities daily in the press. 
(276) Since 

1971 all registrants are obligated to report their 

transactions daily to the I. D... 
(277) 

post registrants 

are members of an IM. service which collects and co. -. Miles 
the details for the I. D. r. 

C278 
This service does not 

cover all dealers and only comprehends Ontario residents. 
l. he details that are printed out, record the dealers 

reference number, the price, high and low of securities 

sold as broker, and those as dealer, each security being 

designated individually, as well as being categorised into 

sub-groups. This of course provides the basis for the 

information that the I. D. Q. publishes in the press. It is 

important to note that only 'sales' are recorded, and thus 

if a dealer puts the security into his inventory there will 

not be a match. 
(279) 

T , he- : lead of the OSC's market surveillance informed the 

present author that although this surveillance was 
rudimentary, given the size of the over the counter märket 
:. t was probably adequate to deter the more 'blatant abuses' . 
Certainly Deane Johnston thought that the knowledge that the 
oSC and I. D. A. would cast their eyes over the reports, and 
could always go to the dealers records was a sufficient 
deterrent. The daily print outs are used by the OSC to 
check brokers transactions, but this is not always an 
accurate nethod. 

(280) 
;,; here there are suspicious 
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circumstances the 0SC will ask the broker concerned for 
details as to his clients. Furthermore, ; there the company 
or I. D. li. informs the 05C that ä particular' security is 
'running' the OSC will accord it special attention. 

The OSC considers that it's major obstacle is the 

widespread use of nominees, particularly those outside 
the Province and abroad. 

(281) 
Where Canadian nominees 

are involved the OSC has obtained the assistance of other 
Provincial commissions and often the R. C. M. P., and banking 

houses and dealers operating within Ontario can be. 

pressurised, by the threat of suspending their registration 

or prohibiting their dealing in a particular, or group, of 

securities. This expedient has been used on a number of 

occasions in the context of insider trading investigations 
c282) 

Where foreign banks are involved, the OSC has threatened, 

and actually published the name of the institution, as being 

un-cooperative. 
(283) 

Of course Bill 75 would have- 

substantially assisted the OSC in identifying nominees, 

although even under the present law, 
(284) 

the OSC does 

possess powers to investigate and demand details as to 

ownership. . 

To the extent that the OSC's surveillance programme is 

directed at the regulation. of insider trading the Head of 
the Surveillance Section, admitted that he has doubts as 
to its effectiveness. The normal isolated transaction on 
the over the counter market wouulj probably not be picked 

up by the I. D. A, or the O. C. Of course where there 

aro suspicious circumstances the OSC will investigate, and 
the. 0SC will be prepared to suspend trading, to allow for 
disclosure and dissemination. 

The OSC generally allows the TSE to-maintain its own 
precedures, and provides no back-up surveillance. In certain 
instances the OSC may intervene at the request of the TSE 

or of its own motion, and although it will generally work 
through the TSE's own surveillance procedures there is the 

power to reconstruct the market itself. (286) 

I" 



(b) THE TORONTO STOCK EXCHANGE 

The lack of adequate market surveillance was criticised 

by the Royal Commission on Trading in the shares of , Iindfall 

Oils, and as 'a result of this the Toronto Stock Exchange 

established a Department of Market Surveillance, in the 

Division of Market Operations. 
(287 

The Department is 

concerned. not only with the surveillance of market 
transactions but also in conjunction with the Floor 

Governors and the Department of Membership the conduct and 
behaviour of member broker-dealers. 

(288) 
Whilst the Toronto 

Stock Exchange hardly compares in size with the much larger 

e erican Exchanges in New York, it is surprising the respect 
that those Stock Exchanges, the 1£ASDAQ system and the SEC 

has for the surveillance programme in Toronto. 
It is rather surprising that the whole market surveillance 

programme with regard to securities on the Exchange revolves 

around a single man, who in effect operates and. controls 
the whole programme, from lam to 7.3Opm every business day. 

The Manager of the Harket Surveillance Department lir Tom 
retroff has the assistance of a clerk and a secretary, 

(289) 

but otherwise works the entire programme himself. The 
importance of the Toronto Stock Exchanges market surveillance 
programme was emphasised by the Committee of the Ontario 
Securities Commission on. the problems of disclosure raised 
for investors by Business Combinations and Private 

Placements. 
(29o) 

As we have already seen it provides the 

only surveillance programme for listed securities. 
Section 141 of the Ontario Securities Act provides that 

every stock exchange in Ontario must keep a record showing 
the time at which each transaction on the Exchange took 
place and must supply to any customer of any exchange 
member upon production of a written confirmation of any 
transaction with such member particulars of the time at 
which the transaction took place and verification or 
otherwise of the matters set out in the confirmation. 
Thus each transaction on the floor of the Exchange has to 
be recorded, and is reproduced on the stock exchange's 
tape. (291) 

The Market Surveillance Department keeps a continuous 
watch on the tapes, and stores such for re-checking. The 
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computers are set with price and volume computers perimeters as 
with the New York Stock Exchanges and thus transactions 
that are outside such will be immediately isolated and 
the Manager of the Department alerted. 

(292) 
From these 

computer 'kick outs' and from a general checking of the 

tapes the Department will be able to isolate certain 

securities that require a closer scrutiny. The Manager is 

in direct contact with the computer room and can obtain a* 

complete computer read out on all the transactions in a 

given security within a matter of minutes. As a matter of 

practice however, the Surveillance Department will wait 
for these full print outs over night and thus get the full 

days trading. (293) 
The Department will usually only ask 

for details of transactions over 5000 shares, but where 
there' is a possibility of uncovering something the 

computers can produce everything. From the point of viere 
of detecting insider trading the Dianager takes the view 
that speed is not generally necessary as once the illicit 

transaction has been executed the information is in the 

computer and then printed out on to his desk, and thus it 

is just a matter of getting round to it. 
(294) 

'The Department prepares a Daily Stock Watch report of 
the five most active stocks in that day, and a similar one 
every week, with regard to the twenty five most active 
securities. Of course copious files are maintained on 
the listed issuers. v-here the Department wishes to examine 
any security, all brokers have dealt in it during the 
relevant time can be ascertained from the computer print 
outs. Questionnaires are then sent to the identified 
brokers. This usually takes a week, althöugh where there 
is urgency it has been done in one day. The Department 
uses two types of forms. The first reproduces all 
transactions in the relevant securities, by the broker, 
that have been recorded by the computers, and asks the 
broker to check these, and add any additional ones. With 

' regard to each identified transaction the broker is 
requested to disclose the name of the account holder, and 
any person associated with the account, 

(295)the. 
registered 

representative the floor trader who executed the transaction, 
the time at which the firm transmitted the order to the 

'floor, and as to whether the firm, or any of its officers 
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30 
or employees had any discretion as to any aspect of the 
transaction, finally any. special instructions must be 
disclosed. The completed forms have to be returned as soon 
as is possible. The second form which is more likely to 
be used in cases of suspected insider tradi-ng, requests 
information for 'all trading accounts'. in a particular 

security during a set period. Often. only trades above a 

certain amount will be required. The identityrof the 

registered representative handling the account, the floor 

trader who executed the transaction, information as to the 

house account, the opening balance, transactions effected, 

and the relevant dates must be reported. There is also 
a space for comment as to the nature of the account holders 
transactions. 

From these reports and the files that the Department 
keeps it is often possible to see. ahether the client or 

associated person is an insider or not, or has an. insider 

connection. VThere this is not possible, the Exchange will 

approach the relevant company. It would appear that the 

questionnaires are generally answered both promptly and 

accurately. Of course both the issuer and the member firms 

are under an obligation to co-operate fully with the 

Exchange. The i_anager informs the present author that 
between four and five sets of questionnaires are sent out 

each week. 
the "SE's Timely. Disclosure Policy is administered by 

the Division of , Market Operations, which in addition to 

market surveillance, has Departments of Investigation, 
Compliance and Complaints, Floor Trading, and Clearing. 

s with the American disclosure policies the Exchange is 
keen to promote mutual understanding between its officers 
responsir; le for the timely disclosure policy and the listed 
issuers management. The Exchange encourages consultation 
and expects that companies should make a prior alert, before 

ý') releasing material corporate information. 29° Generally 
as soon as the Division's Director is alerted, the Market 
Surveillance Department will be brought in, but in certain 
cases the issuer, perhaps suspecting a leakage of 
information will go straight through to the IF: arket 
surveillance Department. Of course in certain cases the 
market surveillance pro ; rarmie -might well indicate the 
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ý, ýG presence of material undisc*1ed information, in which case 

reference will be raad4 ýý the issuer. The Director made 
it clear that ab U. the TSE had the power to delist a 
3onpalny - or non-compliance with the exchange's disclosure 

r 

policies, 
(291) 

as a matter of practice this would rarely 
be considered., The preferable apprbacb was merely to 

suspend trading. 
The Manager of the Market . surveillance Department informed 

the present author that he had extremely good relations 

with the financial press and news tape services; and there 

was a high degree. of nutual exchange of information, and 
tips that would generally never be publicly disclosed. (298) 

The jcürnalists could of course carry out investigations. 

that the TSB; could not, and the press had been useful in a 

number of cases for forcing reluctant managements to make 
proper disclosures. (219) 

It would seen that it is the policy of the TSE to allow 
the Harket 3urveilla_ice Department to exercise an increasing 

degree of control over. timely disclosure. In recent years 
it has been common for the Department to impose 'time' and 
'dissemination' holds, rather tban. the Division. 

(Boo"" 
It 

is expressly provided in the Rules of the LE that no member 

may execute an order in a security on the over the counter 
market whilst it' is subject to a halt on the exchange 
floor. 

(301) 
r, ll halts are immediately notified to the OSC1 

and the other Canadian exchanges, particularly the Montreal 

Stock Exchange. The TSE will also where relevant notify 
the American Stock Exchange and the l ew' York Stock Exchange. 
Problems have been caused in the past where the American 
Stock Exchanges, . particularly the New York-Stock Exchange 
have suspended trading without alerting or informing the 
Canadian i3tock Exchanges. The Canadian Stock Exchanges 

, generally accept each others 'halts', and, those of the 
American Stock Exchange, without question 

(302) 

lith regard to dissemination holds the. TSE 'has bad to 

work out its own'policies, as the OSC has consistently 
refused to lay down guidelines. The Market Surveillance 
Department does not consider that insiders should have 
to wait any longer than anyone else when the. bold is 
finally lifted. ' ; 'here the TSE thinks that a complete halt 
should be enforced it will contact the OSC and- request that 
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it exercise its powers under section 144. (303) of course 
82-1 

the 1SE' s procedures are much more expeditious than those 
of the Commission. 

Both the T6E and the 0äC would seem to be* reasonably 
pleased with the present state of surveillance on the 

exchange. Certainly there is no hint that the OSC would 

want, or indeed would have the capacity to take over the 

operation. On the other band the I-Ianaaer freely admits 
that many small cases of insider 

. 
trading, which do not 

materially effect- the price of the securities pass 
unnoticed. Of course increased computerisation, and 
in particular that of the proposed C. A. T. S. might assist 
in remedying this. The TSE is particularly concerned that 

a substantial amount of tippee trading passes both undetected 
and more importantly unremedied even when found. (304) 

This 
is part of a larger problem the exchange has to face. It 
finds the investigation of persons not immediately within 
its jurisdiction is not always satisfactory. The Division 

of Market Operations does have a small Investigations 
Section, under an ex-financial journalist who was also a 
senior officer in the Metro-Toronto Frauds Squad. Reports 

are often forwarded to the OSC, and on occasions the 
R. C. N. P. 

The Vancouver Stock Exchange, (305) 
and the Montreal 

Stock Exchange operate similar market surveillance 
procedures, and the Canadian Stock Exchange has just 

started. The other exchanges operate a variety of systems, 
mainly of a rudimentary nature. 
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PROPOSALS FOR THE REGULATION OF INSIDER TRADING IN THE 

UNITED KIPNGDO 1. 

(i) TH COHEI: T ý UD JE117KINTS COMMITTEES) 

The first time that the regulation of insider trading 

was seriously considered in Britain was by the Cohen 

Committee. In their report the Committee thought that 

it was obvious that a director, when he dealt In the 

securities of his company was in a better informational 

position than an outsider, but at the same time, the 

Committee thought that it would be unreasonable on this 

ground alone to prevent directors from trading in the 

shares of their companies. 
(') 

However, where 'they act 

not on their general knowledge but on a particular piece 

of information known to them and not at the time known 

to... the shareholders', the position was different. Here 

it 'was clearly improper for the director to act ön his 

inside knowledge'. (2) 
The potential for abuse was 

increased all the more by the availability of nominee 

registration. The Committee did not think that directors 

should be denied the benefits of nominee re istration, 

but at the same time they thought that legislation was 

necessary to discourage the improper 
. use of inside 

information. Even if the device was not completely 

efficient it should encourage a 'high standard of conduct'. 
It is interesting that the Cohen Committee thought that it 

was just as improper for a director to pass on price 

sensative information. In the result as has already been 

discussed in Chapter II2 the Committee recommended the 

mandatory disclosure of directors holdings, which would 

enable shareholders to question directors transactions. 

The Jenkins Committee was specifically commissioned to 

consider 'what should be the duties of directors', and gave 
the question of insider trading a significant degree ' of 
consideration. It is perhaps of some interest to briefly 

consider some of the evidence that the Committee received 
on this matter. The Board of Trade, in its Notes, to the 
Committee, mentioned that 'the general public conscious 
bas... gone ahead of the legal position' on insider tradingc3) 
;: eilst the Board of Trade requested the Committee to 
consider private sales by directors on favourable terms, 

/51 



it did not specifically request consideration of insider 

trading. In oral evidence the Under Secretary of the 

Companies Division, referred to the difficulty in 

investigating 'unexplained price movements' and expressed 

doubts as to whether it-would ever be feasible to prove a 

director had 'tipped' his friend. 
(4) 

The Board of- Trade 

also expressly denied that it was their duty to launch an 
investigation whenever there appeared to be unusual price 
fluctuations, to see whether there had been any impropriety. 

The. permanent Secretary was very dubious as to whether 

civil liability would be workable, and thought that such 

would only encourage directors to use nominees. 
(5) 

In any 

case'the Board thought that the incidence of the abuse 

was exagerated. The London Stock Exchange, 
(6) 

the Council 

of Associated Stock Exchanges and the provincial Brokers 

Stock Exchange, whilst accepting that the use by- directors 

of privileged information was improper, thought that to do 

anything more than require disclosure of trading was 
impractical. The Committee of London Clearing Banks, as 
did the majority of persons submitting-evidence thought 

that disclosure was the only workable anti-insider trading, 

device. 
(?. ) 

The Federation of British Industry, and the 

Estates and rigency Company Ltd stated that they were firmly 

opposed to insider trading and would support any practical 

measure to prevent'it, 'but they were at a loss to know what. 
Courtaulds, thought that directors should only deal with 

the permission of their Chairman and the London Chamber of 
Commerce recommended the abolition of the. 'tule in Percival v 
;: ri ht' .A somewhat more thoughtful recommendation was made 
by the Reader of the Law Society's School of Law, 
Robert Pennington, 

it should be enacted that a director maust make such 
disclosure, and he will be liable to the seller for the 
difference between the actual value of the shares- at 
the date of the sale and the price he pays for them, if 
he does not; and that if the director re-sells the shares 
or any of them within the following six months it shall 
be presumed, unless the contrary is shown, that the price 
at which he-sells is not- less than the value of the 
shares when he bought them, but that the director shall 
be under no such duty of disclosure or liability to 
account if he buys the shares in the ordinary way on a 
stock exchange... ' 

The Bra fish Association oý Accountants and : auditors, the. 
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Faculty of Auditors and the Association of Practising and 
Commercial Accountants, thought that . -; oere a director in 

possession of. inside information dealt without disclosure 

to the other party, the transaction should be voidable at 
the election of the innocent party. The Faculty of 
Advocates, whilst condemning insider tradino-, thought that 

it would be imaossible to apply a test of motive in 

regulativ such, given the fact that. the reason for the 

transaction eight be unrelated to the informational 

advantae that the inside knowledge gives. The Economist 

-ade the sane point. ýIhilst the City would agree that 

insider trading was imm__; roper, in some cases trading in the 

securities of the co iy. any whilst in possession of inside 
information, other tb3n for'the primary purpose of making 
a profit was regarded as proper, and indeed desirable where 
it was sought to stave off a takeover. The Faculty of 
. dvocates 'concluded that given these problems there was no 
practical alternative to disclosure. The short-string 

profits rule was rejected as too arbitrary. To use Board 

of -trade investigations 'would be usin- a rather e: pensive 

sledge hammer'. (8) 

Thus whilst there i; as almost general agreement that 
insider trading was improper, few thought that the law 

should or could go further than requiring disclosure. 
There -aas also some controversy as to the likely extent 
of the abuse. Indeed whilst the Committee was sitting, 
the Times published several reports indicating the presence 
of insider trading before the public announcement of bids, 

and the London- and Edinburgh Stock Exchanges published a 
statement on one case. 

C9) word Jenkins probably came near 
to the truth when he observed, 'I do not think there is 

any great volume, but I think cases have occurred' . 
(10) 

In the Committee's report the observations of the 

earlier Cohen Committee report tigere endorsed. The Jenkins 
Committee accepted as inescapable the proposition that 
directors would be in a better position than outsiders, 
but that it was wrong to penalise directors solely on this 

point. However, where the director 'acted on a particular 
piece of information' not known to the general body of 
shareholders the. Committee thought that there was a need 

ýll) to protect the other party to the transaction. 
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Referring to. the traditional interpretation of Percival .v 
Wright the Committee thought this was 'wrong'. The 

conclusion of the Committee was that, 

' ... the law should Protect a aer: son - ihether or not 
a member of, the company . 

°.. wbo suffered loss because a 
director has taken unfair advantage at his expense of 
a particular piece of confidential information about 
the company or any other company in the same group in 
any transaction relating to the securitiear of such 
comaanies' . (12) 

The Committee accepted that given the other party to 

establish that be* was transacting with a director. 

ý71owever, despite the practical difficulties the Cor-nittee 

thought that it was desirable that a remedy should be 

available in principle. 
The Committee received a considerable amount of evidence 

on directors duties generally, and decided to recommend 

a Partial re-statement of certain duties. (') 
-spart from 

providing that a director should always observe the utwiost 

good faith to his cou ; any the Committee recommended that a 

'director of a company should not hake use of any 
. Honey or other property of the company or of any 
information ac;,, uired by virtue of his position as a 
director or officer of the company to gain directly or 
indirectly an improper advantage for himself at the 
expense of the company'. (15) 

The Committee further thought that where a director makes 
a profit, or causes a loss to the company, in violation of 
this provision the company should have a cause of action 
for recovery. 

(16) 

Specifically in the context of insider trading the 
Jenkins Committee, recommended that, 

'a director of-a company who, in any transaction 
relating to the securities of his company or of any 

" other company in the same group makes improper use of 
a particular piece of confidential information which 
might be expected to materially affect the value. of 
those securities should be liable to compensate a 
person who' suffers from his action in so doing unless 
that information was known to that person'. (17) 

The Committee accepted the proposition that there was no 
valid reason why directors should be allowed to deal in 
options in their own company's securities, and assured that 
all such transactions were suspect-(18) Rather anomalously 
the Government in 1967 enacted the recommendation with 
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regard to option transactions but omitted the more general 
anti--insider trading provisions. Of course the Government 'i 

had hoped to enact the remaining provisions in a 'second 

instalment' of legislation. (19) 

ý. 

0 
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OJE 
(ii) 3T2 L'1'ORY LcHIBIlIO i Oiti I1 ID ? Tfli )I11ýG Iii OPTIONS 

she recoýý. endat ions with regard to option dealings were 

enacted in section 25 of the 1967 ct. 
(20) 

The President of 
the Board of Trade in introducing this provision emphasised 
that its purpose was to regulate. insider trading, 

(21) 
It 

is now provided that a director of a company who buys, but 

not sells a 'right to call for delivery at a specified 

price, and within a specified time of a specified number 

of relevant shares, or a specified amount of relevant 
debentures' or a right to make delivery, or a right, as 
he may elect, to call for delivery at a_specified price 

etc., will be guilty of an offence. 
(2c) 

the term 'relevant 

shares' in relation to a director means shares in the 

co. apany or in any subsidiary or holding, or fellow 

sub: idiary company which are quoted on the stock exchange, 
T 

in Great Britain or else: ahere. 
(23) 

The sa: e definition is 

also a :, licable to the term 'relevant debentures'. A the 

provision was on il ally drafted it would have compr eheüded 
both listed and unlisted securities, and t: lis t; as the 

: euryport of the Jenkins Committee recoý? _iýr_äati+ýn. Tie 
;: overn_nent accepted the Oppositions arLument that the type 

of abuse here intended to regulate occurred normally in 

the context of stock exchange transactions and thus the 
(24) section was limited to such. 

; section 25(3) provides that for the pur, ose of the 

section any person in accordance with whose instructions 

the directors are accustomed to act shall be deemed a 
director of the conpany. 

(25) 
The prohibition is also 

extended by section 30, which has been discussed elsetrhereý5ý1) 
Section 25, by virtue of section 30 applies to trading by 

a director's spouse or infant child, except'where such are 
subject to section 25 in that they themselves are directors. 
Under section 30(1) it is a defence to a charge against a 
spouse or child that he or she had no reason to believe, 
that his spouse or parent was in fact a director of the 
company.. 

-During the Report Stage of the 1967 Bill the opposition 
tabled an amendment to provide that the member of the 
directors family would not be liable for trading in options 
in the relevant securities 2 but, that , 

i 
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d'iieC ; or of a company shall be guilty of an offence 
under section 21 1) who procures that his or her wife, 

usbänd, infant son or infant dau`hter, not being a 
director of the company, shall do any act which if 
done by the director himself, would be an offence 
under that section'. (26) 

r 

x" Grant M. P. emphasised that the anti-insider trading 

prohibition in section 25(1) could be easily evaded by 

using 'emancipated children' and infants below the age of 
criminal rbsponsibility. Furthermore, the provision could 

work unfairness, where for example the wife was separated 
from her director husband. he provision Was 'absurd' 

where the husband or wife, or parent was merely a director 

of a subsidiary co 
. 
aany as 'rarely have directors of 

subsidiary companies more inside information than the 

senior executives'. 
(27) 

Similar arguments can be made 

where non-executive directors are involved. 
(28) 

Sir John 

Foster H. Z. thought that the wording of section 30 could 
lead to a' Shakesperian comedy' where for example 'a child 
denied t tat there as paternity. indeed. 1: r Grant tliou;. ht 
that the, 

'bill is a wbackinC big clumsy sledge bam er designed 
to crack a peanut. It is so ill-adjusted that it is 
lic le to miss the peanut and come whacking down on 
the innocent and probably youthful bystander'. 

she üovernment bdd pointed out that few if any infant 

children could be e; cpected to deal in options, in any case. 
However Mr Grant pointed out that l wee do not pass criminal 
laws on the basis that only a few peol. %le will break there. 

Furthermore, the Opposition thought that the defence in 

section 30(1) was useless 'as the one piece of inside 
information of nembers of a family is that; daddy is a 

'(29) director... 

ff 

The . President of the Board of Trade, whilst admitting 
that there were certain definitional problems, he thought 

that such were largely theoretical and inevitable in this 
type of enactment. Furthermore, 1-Ir Jay, thought that 

where a , director dealt, without the consent,, or 'full 

understanding' of a spouse or child in their name. 
'The Courts would. find responsibility rested firmly with 

the director'. Moreover, he thought that 'proceedings 
because of the technical nature of the offence would be 

exceedingly rare, and where the prosecution was 'unfair' 
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the Courts should acquit, or impose a very small penalty. 
The proposed amendment that Prosecutions should only be 

brought with the consent of the Department of Trade or 
D. P. P. was defeated. The Government, also rejected the 

amendment that i-could have shifted the criminal responsibility 

on to the director, on the basis of procurement, on the 

ground that this would create a number of substantial 
loopholes; and that procurement was notoriously difficult 

to prove. 
It is perhaps interesting that although both the Jenkins 

Committee and Parliament spoke of section 25 in the context 

of insider trading, its emphasis as drafted is on insider 

speculation and manipulation, and not mere insider trading 

on the basis of price sensative information. This point 

was made by 3ir D. Glover ýi. P . in the Report Stage, where 
he argued that, 

'what we ought to say is that an effort to procure 
anyone to buy an option when there is prior knowledge 
-_º s an offence. If I am a director and do that, I am 
the guilty person and it does not seem to me to make 
the slightest difference whether I get my wife to buy 
the option, or my bank manager... or a friend, or 
anyone else. It is my guilty knowledge and it is my 
pressure that I bring to bear on the person buying the 
option, and it does not matter one hoot what the 
relationship between us is'. 

linother interesting amendment proposed by the Opposition 

was that section 25, should provide that 'any profit 
realised by any director of a company within one year from 
the date of purchase by him of any relevant option shall 
enure to, and be recoverable by the company by civil process'. 
It was also proposed that where the company does not bring 

such an action within sixty days after a request by any 
shareholder or debenture holder, such person may bring the 

action on the behalf and -in the name of the company. 
Moreover, the Board of Trade should have this power whether 
there had been-a request or not. 

It was also suggested that the scope of the prohibition 
and liability should be extended 'to any employee or person 
appointed by a company to act as its consultant', except 
that- a defence would- be provided where it could be shown 
that, 
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i%5't' 'at the time of the purchase... he was not in possession 
of any information likely to effect the value of such 
securities which was not also available to the public, 
and in any proceedings the fact that such information 
would not normally be available to such person by 
virtue of his employment shall be prima facie "evidence 
that he was not in possession of such infortation at 
the time of -purchase of any of the relevant rights'. 

The Opposition thought that the civil sanction should 

replace the criminal. It was argued that this was likely 

to be a more effective enforcement device as few outside 
the company would be in a position to know the relevant 
facts, and there is a natural reluctance to,. initiate criminal 

charges. It was accepted that the company, apart from damage 

to its reputation, does not really suffer any loss. Mr. Grahan 

Pace H. P. pointed out, that 'one does not need to be logical 

in this. One wants to find the best way to prevent this 

sort of thin4 happening, the best deterrent'. Here the best 

deterren L- is the 'certainty of some action being taken' this 

would not be the case with criminal sanctions. 
( 0) The 

Government however, thought that logical consistency was 

more important. Mr Jay, the President of the 'Board of Trade, 

observed, 

'it seeins to rae, that there is a serious lack of logic 
in the proposal. It seems that if a director, benefitting 
by inside knoswledge indulges in some deal in options, on 
the market and makes a profit out of it, be cannot be 
said to have made a profit out of the company, but out of 
the public or community as a whole, or perhaps out of the 
people who sold the options. '.. ' 

Thus as the damage was caused to a wide cross section the 

appropriate sanction was criminal proceedin`s. 'tlith regard 
to the extension of liability to employees and consultants, 
the President thought that given the criticism that the 

prod oral to include spouses and infant children had 

engendered it was not wise, 'when embarking' in new 
legislation to cast the not so widely.. Hr Jay added 'one 

step enough for me amidst the encircling gloom'. Hr Jay 
had fallen asleep during the debate 1 

Section 25 Provides that for a violation of the prohibition 
on summary conviction there can be imprisonment for up to 
three months, or a fine of £200, or, indeed both, and on 
conviction on indictment, imprisonment for up to two years, 
and an unli ai bed fine or both. It is interesting that 
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duriýl the ie -ort ;: $ta`e, Sir John 20s ter i.: r. argued that 

a criminal fine would never be sufficient as it was always 

likely to be less than the director's illicit )rofit. 

This would be an obvious danger in summary proceedinbä. In 

any case the present author is not aware of any proceedings 

under tis section. It is interesting, 'whether a contract 

entered into in violation of , 3ection 25 would be struck 
down in accordance with the doctrine of illegality. Of 

course this point has already been discussed with regard 

to section 13 of the Prevention of Frauds (Investments) 

nct 1958. Professor ennington, in the second Edition of 

'Company Law', thought that the contract would not be void, 

and was enforceable by either party, 
(32) 

although given the 

recent developments under section 54 of the 1948 Pict, the 

Professor Pennington in his Third Edition now considers 
that the contract would be void for illegality, although 
the innocent party could no doubt enforce it. 03) 

" tijitn 

respect the latter view is to be preferred. 
It should be noted that the section does not prohibit 

a director or other person subject to section 30 from 

selling an option. This is strange as insider frauds have 

occurred involving the grant of options. 
(34) However, as 

the discretion to exercise the option and thus acquire the 

security is in the other party there is much less room for 

abuse, particularly with regard to inside information. 

The prohibition also only applies to options relating to a 

specified number of shares or debentures, and it would not 

apply presumably to a contract to sell or acquire an 
unspecified number or amount of relevant securities. 

(35) 

It is also doubtful whether a contract to hake a put or 
call option would be comprehended. This could be of great 
importance in the context of a development of a market in 

traded options in Britain, as has developed under the 
Chicago Board of options in the United States. Section 25(4) 

also makes it clear that the prohibition does not extend 
to rights to subscribe for shares in the company or buy 
debentures, as this is a matter between the company and 
the director. Apart from the 'incentive' argument, this 
can be a 'ripe' area for insider abuse, as the Haw Par and 
SpT dar affair emphasised. The acquisition of convertible 
debentures is also excluded. Again as the American 
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experience has shown, this is questionable. 

Ir 
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(iii) PROPOSALS FOR LEGISMTION 

ý! ý ICI III 

S37 i 

(a) TAE JUSTICE COIINITTEE 

The question of insider trading regulation was next 
discussed, ' by the British Section of the International 

Commission of Jurists, in a report, devoted specifically on 
'Insider Trading'. 36 While accepting that as an 

'intellectual exercise' it was possible to think up 
justifications for insider trading the Committee thought 

that it was wrong. and should be illegal. The Committee's 

basic thesis was that, 

'the deliberate non-disclosure of material facts is 
just as wrong as deliberate mis-representation, at 
least in cases where the other party... is not yet-in 
a position to discover the truth... and we think that 
it is contrary to good business ethics that a man 
holding a position of trust in a company should use 
confidential information for his personal benefit, 
and that good business ethics ought to be supported 
and reinforced by legal sanctions'. (37) 

'Justice' thought that the definition of 'insider' should 
be cast widely, 

(38 
and that 'it should include not only 

directors but also employees of the company and any other 

person having access, in the course of their employmsnt, 
business or profession to. confidential information, relating 
to the company'. 

(39) 
Furthermore, in takeovers and other 

instances involving significant transactions between 

companies, the insiders of one would be deemed insiders of 
the other. In addition ten per cent shareholders should 

also be regarded as insiders. The Company Law Committee 

thought that 'there should be a rebuttable presumption 
that any insider was aware of information' which would be 
likely to have been known by or disclosed to someone in 
his position'. 

(40) 

Given the width of the category of 'insider' the 

Committee accepted that where merchant banks and other 

multi-role institutions were involved there could be a 
degree of injustice. Thus it was thought desirable that 

there should be a specific defence where it was established 
that the individual partner, director or employee responsible 
for the challenged transaction was*not himself in possession 

of the relevant information. 
(41j 

In another interesting 

recommendation, the Committee advocated that the 

162 



prohibition should a-ý 1y to persons who acquire information ýl 
im-properly, as for instance through '. bu E; ing' (42) 

'Justice' thought that the insider should also be liable 

where he used the information for the benefit of someone 

else, or passed it on to another person. An 'outsider' 

should however, only be liable jointly with the insider 

where he acted on information chat he knew was confidential, 
or upon advice which he knew was based upon confidential 
information. (43) 

The Committee thought that there should 
be a rebuttable presumption, where an insider directly 

co_ lunicates inside information to another-, that he intends 
that other person to act on the information. 

After receiving evidence from Sections of the 
International Commission of Jurists in the United States, 
Canada and Prance the Committee thought that the preferable 
approach was the hmerican 'abstain or disclose' rule, 
rather than an inflexible prohibition from trading. 'cthilst 
the information must be miateri6l, that is 'information 

about the affairs of the company that is likely to have a 

subc tanticl ef- ect on the value of those securities', the 
Co: wite e thought that the duty of disclosure should only 
extend to 'information which can be regarded as derived 
from or belonging to the . company' .( 

4ý Thus the 'Justice' 

proposals would not extend to 'market or outside' 
information. 

',; here the securities are quoted on the ätoch Exchann e, 
Justice thought that it would be a sufficient defence to 

establish public disclosure, and it would not be necessary 
to show that there bad been a specific disclosure to the 
other party. 11 urther. more, the Committee "stated that 
'disclosure would not be effective until there bad been 
time for it to reach the public'. Although vague, it 
seems probable that the Committee were here thinking in 
terms of a 'dissemination period'. 

In certain cases the Committee acknowledged that the 
'abstain or disclose' rule would have the same effect as 
a prohibition, in that the insider might be unable to 
disclose given his duty of, confidentiality to the company, 
or someone else. 'Justice'thought that, 'it would be 
unlikely that the periods of ti e during which the insider 
would be unable to deal in the securities would often be 
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lengthy or frequent... and would only rarely cause real 
hardship, to the insider. (45) 

tilaurice "ray, writing in the 

I'iodern La:,, Review ' comments that ' in a country where company 
disclosure is still slow and not exteinsive, there is a 

natural tendency for 'substantial' inside information to 

amass. If this is so, the insider would frequently find 

himself excluded from the market' . 
(46) The Secretary of 

State for -Trade, put this consideration in its -proper 
prospective, in the debate on the 1973 Companies Bill, 

'there must be, many occasions during the year when the 
information held even by the most senior insider is not 
material in relation to the markets... but it is 
impossible to take effective steps against improper 
dealin-s by insiders without importing some inhibition 
on the freedom of insiders to deal... that is inescapable 
and is a price which it is right to pay in the interests 
of stopping an undesirable activity'. (47) 

I justice ' recognised that in small private companies :., here 

securities were rarely traded, the strict rule might 

occasion hardship, but this case was 'unlikely to arise 

often' . 
(46) 

The only exception that the Committee would 

countenance was where directors took up cjualification 

shares. 
'Justice' thought that section 25 of the 1967 Act was 

both necessary and desirable and complete prohibition should 

also be extended to short selling by insiders, and short-swing 
trading by such. 

(49) The main difficulty that the Committee 
faced was on deciding whether civil remedies should, be 

provided for insider trading. The Committee thought that 

on the present law a director, and certain other types of 
insider, might well be accountable to the company. However, 

the Committee thought that there were at least three 

drawbacks to this method of enforcement. Firstly, the 

company had suffered no loss and there was no reason in 

equity why it should recover because of the insider, wrong. 
This argument is, as has already been shown elsewhere' suspect 

on a number of grounds. Secondly, where the defendant is 

a substantial shareholder, corporate recovery would not 

necessarily deprive him of his profit. Again this has 

already been discussed. Thirdly, given the rule in Foss v 
Harbottle, it is unlikely'that viable actions would, or 
could be brought before the courts. However, given the 

recor.: ýendations of the Committee in latter reportsCS0)ana. 

16th 



ýýý 
do ci 3ion of the Court of appeal in -iallersteiner v 

": oir, this objection is not insuperable. -Ihus there is 

soße justification in ; Taurice Kay's criticism that 'Justice' 

were over hasty in dismissing the corporate remedy as an 

enforcement äevico. (51) 

The Committee thought that where the partiQs to a contract 

are in direct contact - whether in the case of quoted 
securities or in the case of unquoted securities' , that the ° 

appropriate remedy was to give the other party to the 

contract the same right as he would have had to recission 
or damages if the insider had been guilty of a deliberate 

pis-representation' . 
(52) 

-mis would in fact render contracts 
for non-market transactions uberrime fidei. the original 
drafts of the Justice Report had recommended a civil action 
in damages against a person who traded on the basis of 
inside information in a stock exchange transaction. '' 
This met with a considerable degree of criticism within the 

om any Law Co ', Mittee ., 
(54) 

It was thought that given the 

jobbing system it would be iue; ossible for a potential 
plaintiff to even realise that be had a cause * of action L- , 'v' 

alone prosecute it. In the result the Committee thought 

that given this fundamental difficulty there should be no 
specially created civil right of recovery in stock exchange 
transactions. C55' 

The Committee also thought that there 

was a moral objection to allowing recovery on the basis of 
mere chance that two particular transact: ons happoned to be 
'matched'. Prentice, writing in Current Legal Problems 

criticises the Committee for being 'too narrow' and only 
considering recovery in a recissionary or restitutionary 
light. 

(5G) 
This is unjustified, as in a letter from Mr. 

ylvester Gates to the Committee's Chairman, it was clearly 
stated, 

'I think we should make up our minds what we are trying 
" to do, compensate a victim? Or punish a culprit?. If 

as I presume it must be, it is the latter, surely the 
right thins is a fine'. (57) 

Thus in market tradine, the -Comraittee recoumended that 
insider trading should be a criminal offence, punishable 
by fine or imprisonnent. 

(58) 
Although the Report is silent 

on tine question of scienter, the Coi mittee -thought that it 
should be necessary that-the prosecution establish that the 
insiders prinary intention was to hake a profit or avoid. 
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a loss by using the inside information. (? S+t 

'Justice' thought that normally the a ; proariate penalty 

would be that of a fine, and further thought that such 

should be at the discretion of the Court, perhaps being 

set at least with regard to the upper limit as a multiple 

of the illicit profit. Further . ore, the Committee thought 

that it should be necessary to receive the Department of 
Trade's consent to a prosecution. The reliance that Justice 

placed on the effectiveness of the criminal sanction has 

been criticised given the absence of a specific 

enforcement agency charged with responsibilities in this 

area. The Justice Committee, was not oblivious to this 
fact, in its 'Report on Company Fraud', where it again 

reiterated its desire to see insider trading made a criminal 

offence, the Committee stated with regard to fraud in 

company law, 'more is to be gained by stricter enforconent 
of ehe existing law than changes in the law itself'. 

(bl) 

The Committee also recommended the establishment of a new 
regulatory agency, wich would inter alia be responsible 
for administration of this area of the law, in its 'Report 

on a Companies Commission' . 
(62) 
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(b) THE CITY OF LONDON SOLICITORS COMPANY 

Within a year of the publication of the Justice 

proposals on insider trading regulation, and after some 
discreet inquiries by, the Department of Trade and Industry, 

the Company Law: Sub-Committee, of the City of London 

Solicitors Company published an exceedingly thorough report 
on the subject. 

(63) 
The City of London Solicitors Company 

agreed with 'Justice' that the definitional net of. insider 

should be extended to all those in essentially access 
relationships. However, given the special position of 
merchant banks and stock brokers and the degree of self 
regulatory supervision over such, . 

it 
, was 

. 
thought that 

such should not without. more be regarded as insiders., 
The Solicitors, as had 'Justice', endgrsed the recommendations 

of the City Panel on Takeovers and. Mergers as to merchant 
banks handling of 'confidential information'. For similar 

reasons the Report recommended that licensed dealers, 

personal representatives, liquidators and. underwriters 
acting in the normal course of their duties,. with regard to 
the subject matter of those duties should not-be considered 
an insider. (64) 

Of course the Committee thought that 

members and employees of merchant banks and other financial 
institutions, should not necessarily receive a similar 
exclusion. 
The Sub-Committee thought that the proposal to extend the 
definition of insider to those persons connected with 
another company who learn material inside information about 
the issuer through that relationship, was unworkable. 
Apart from definitional' problems the Sub-Committee thought 
that it would 'be impossible to 'detect the dealings of such. 
However, 'in all the circumstances' the Sub-Committee 
thought that there would be- 'no harm' in accepting the 
'JusticO proposal. The Solicitors were against the, 

suggestion that all those who obtained confidential 
information' improperly, -should be comprehended., 

There was agreement with-the Justice Committee that 
liability' should be based upon'an insider trading personally, 
or on behalf of another or where the insider- allows' another 
to benefit by using the information. This liability would 
extend, to any' 'associate' of the insider; where such acted 

" -on the information personally or allotized another so to do, 
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where the associate had reason to believe that the 
information was confidential. The Sub-Committee defined 

associates as members of the insiders. family, his dependants, 

his family trusts, any company in which the insider holds 

more than 5% of the share capital, and any person acting 
in concert with'an insider or associate. Although this is 

somewhat wider than the'Justice! recommendations (i. e. where 
the insider or associate allows another to use the 

information), the Sub-Committee thought that there should 
be no statutory presumption that the insider or associate 
intended that person to 'benefit by using be inside 

information, 'the circumstances should be allowed to speak 
for themselves': 

(65) 

The'City of London Solicitors"Cömpany also disagreed 

with 'Justice' on the latters adoption of the North American 

abstain or disclose rule: The Sub-Committee thought that 

it would hardly be beneficial to have insiders disclosing 

material inside information whenever they wanted to trade 

on an individual basis. Of course this matter had been 

raised in the 'Justice' Report but, not adequately dealt 

with In a letter from Geoffery Lewis to the Chairman of 
the Justice Committee, be wrote, 

'the timing of announcements by public companies is a 
delicate matter and it would be quite impossible and 
chaotic to leave it to individual insiders to make 
announcements as they thought fit. -I suggest that we 
make it clear that this is not what we recommend'. (66) 

The Sub-Committee of the City of London Solicitors Company 
thought that the preferable way to deal with insider trading 

was to subject the insider to a penalty where he deals in 
the securities, of his company, or a subsidiary, holding 

or sister subsidiary company, or one thatýisC about, to become 

such, directly or indirectly, in circumstances when he is in 

possession of price sensative information which"hasnnot been 

made available to the shareholders generally and in the case 
of quoted companies to the. general public through the stock 
exchange press.. Thus the obligation is simply not to deal(67) 
Of course this is-in effect . what the, abstain or- disclose 

rule amounts to in most instances. 
. 

In so far as accountability-for insider trading. to the 
company is concerned the City of. London Solicitors Company 
is in agreement with the-Justice Company Law Committee. 

169 



$ý5 
However, in certain instances, such as that of raising 
further capital the Sub-Committee was prepared to find 

that a company could be damaged by insider trading, and 
thus although it thought that accountability to the company 

was not a satisfactory remedy in itself, in certain cases, 

particularly where loss could be established, it should 

not be ruled out. The Sub-Committee also accepted the 

distinction between market and non-market transactions, 

and thought that in the case of unquoted securities, 

'no prudent investor would purchase any unquoted 
security without properly investigating the affairs 
of the company concerned and without discussion 
with the management', (68) 

Here there was thought to be no justification for the 

imposition of the criminal law although the proposal of 
Justice for civil liability was accepted. 

In the context of market transactions, the Sub-Committee 

thought that an investor could be best protected by making 
it a criminal offence to trade on the basis of inside 

information. 
(69) 

The market investor must forego any 

expectancy of personal recovery as a necessary incident to 

the type of trading conducted on anonymous markets. The 

Sub-Committee thought that the new criminal offence should 
be limited to circumstances where there was in practice 

no doubt that the insider knew he was such, and that he 

was abusing his insider knowledge. The offence would also 
be limited to where the insider dealt in the securities of 
the company of which he was an insider and would not extend 
to transactions by the insider in securities of other 
companies. However, as has already been seen the Sub-Committee 
defined the insiders' company as 'its holding, subsidiary, 
sister subsidiary companies' and any other company which the 
insider has reason to believe is likely to become such a 
subsidiary, or such a holding company. The City of London 
Solicitors Company also thought that the proposed offence 
would not cover the situation where an investment manager 
traded upon the basis of bis knowledge as to what the funds 

were going to invest in. It was thought that to extend 
the criminal offence thus, would endanger the principle of 
certainty. 
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(c) THE CITY PANEL ON TAKEOVERS- AND MERGERS AND THE 

STOCK EXCHANGE 

77 
Tý+7 

Thus the recommendations of the City of London Solicitors 

Company adds little to the repommendat. ons"of the Justice 

Conmittoe, both of which are narrower than the. recommendations 

of the Jenkins Committee. ditbin, ". a month of-the publication 

of the Solicitor's Report the City Panel on Takeovers and 
Mergers,. with the support of the Council of the Stock Exchange 
issued a statement on insider trading. (70) 

"Both 
the Panel 

and StocY. 'Exchange stated that insider trading should be 

made a criminal offence, subject to proper definition, and 
that enforcement should be in accordance with normal "r1 

Companies Acts practices. This was sometbing'of a 'volte 

face' by the Council of the Stock Exchange. Sir Martin 
Wilkinson, the former Chairman, had stated,. 

'I frankly doubt the value of statutory sanctions 
against insider trading', 

and had advocated an essentially educational approach to 
the problem. 

(? ') The Panel and Stock Exchange thought that 
the mere enactment that insider trading. was a criminal act 
would have a powerful deterrent effect. It was also thought 
that it would remove unjustified suspicions. 

C72 The Panel 

underlined that its present recommendations. must not be 
interpreted as an abdication of their role as a self-regulatory 
agency. The statement emphasised that the self-regulatory 

powers, possessed by an essentially private body were just 

not sufficient to adequately deal with. such an abuse. 
Although the Panel thought that the probable extent of the 

" abuse had been exaggerated, the very existence of suspicion 
'is damaging to the confidence upon which a securities 
market must be founded'. C73ý 

It, is not without interest 
that the Panel stated that most cases it has investigated 

it had found the irregular trading not the result of- 
insiders dealing but as a result of the trading by 'a third 
party who has received information from some insider seeking 
to demonstrate his own importance or misguidedly to benefit 

a friend, or again out of sheer careless talk'. 

" Both the Panel and the Stock Exchange rejected any 
suggestion that there should be, a . civil remedy for insider 
trading on the securities markets. The 

. 
Statement expressed 
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sý-$ the view that, 'civil proceedings are likely to be 

expensive, time consuming and in themselves an insufficient 

deterrent'. The Stock Exchange, and Panel are not 

necessarily opposed to civil liability in direct personal 
transactions'l however-. (74) 

The Panel and 'Stock Exchange's Statement, which had the 

support of the Governor of-the Bank of England, described 

in some detail' the type of' criminal -provision that they 

thought was desirable. The class of persons brought 

within the offence must be so defined 'as to restrict the 

sanction to people who have'a guilty mind'. - The basic 
definition of insider is stated in surprisingly wide terms. 

. 
'An insider could. be defined as any person who because 

., of his employment- or any confidential relationship with 
a public company is in possession of particular 
information about the, company not. known to the ordinary 
stockholders of the company concerned: and which if known 
would be likely substantially to affect the market price 
of such company's securities'. 

Although accepting that it was the responsibility of the 

Government to draft legislation, the Panel and Stock 
Exchange in the Appendix to the Statement attempt'to set 
down a provisional' section, designed tö render insider 
trading a criminal offence. 
It is provided that'any person, 'ibo'at the*time of the 
transaction'or who within the preceding twelve-Months, has 
been 

.a 
director, officer, auditor or employee of the 

company, or any connected company, or a banker; solicitor, 
accountant or' stockbroker, who has received in confidence 
any-information on which 'be relies, from any person who to 
his knowledge-was at the time'a past or present director, 

. 
officer or employee of the company, or indeed any. person 
who by dishonest means acquires the, information, commits a 
criminal 'offence if he satisfies the following conditions. 
Firstly, the insider must be in"possession of particular 

, 
confidential confidential information about'ä public. company, including 

, 
as toa potential. takeover _ -'Which has not been 

made known to the shareholders generally and Iwöüld be 
likely to have a substantial impact on the price at which 
the shares were traded on the Stock Exchange. -Secondly, 
the insider must in reliance on this information engage in 
a transaction, privately or through the Stock Exchange, in 
the securities of'that'company with the intention of 
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securing. a profit or advantage for himself or any. other 
person. Alternatively the insider will be liable If he 

conveys the information to any. other : person with the 

intention that such person or any third party would enter 
into such a transaction, as would be prescribed if he 

himself entered-into it, and that the other party does in 

. fact so enter a transaction,. in reliance on the information. 

Where the information relates to a potential., takeover 

or other substantial transaction between two companies, 
the prohibition applies equally to the securities of that 

other company. The proposed provision also states that 

any Court before whom a person is convicted may, -in addition 
or in substitution of the statutory penalty, order the 

person concerned to account to--the company whose securities 

are concerned, for his profit, or-the profit that his tippee 

has made. Alternatively the Court may order that such a 

-3erson should account similarly to any`person 'with whom he, 

or his tip 
. 
pee has dealt. The sum would-be recoverable as a 

civil debt. 

The Panel and the Stock Exchange make it clear that 

regardless of the enactment of specific anti insider trading 
laus, the fundamental problem is that of detection. If the 

methods and procedures for detection * were improved : this 

-. would increase the deterrent effect. ' Although the Panel 
had reservations about the effectiveness-of all the present 
enforcement agencies, 

(? 5) it was thought desirable to place 
the enforcement role in the hands of the police. It was 
also thought desirable that the police should have a 
similar power, to that of the Department of'Trade, to 
investigate beneficial ownership,. exercisable: on the 
authority of the Chief Officer of Police. In addition, the 
Statement recommended that directors and' officers should be 
obliged to report their transactions within twenty four 
hours, and that another public register accessible to the 
City should be-maihtained by companies. It was also thought 
desirable'to give the Police similar powers to those enjoyed 
by the Department-of Trade under section l09 of the 1967 Act. 

Given the 'unani`mous c"all" for legislation to make insider 
trading a criminal offence', from Justice, the City of London 
Solicitors Company, and the 'City, (76) it would be 
interesting to study empirically'whethe'r there was any change 
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in the individuals ethics on the matter. It is of no little 

interest from the jurisprudential* point of view that great 

reliance was placed upon the deterrent and denunciatory 

effect that merely the enactment of the criminal offence 

would have. Law can of course' have an educative effect, 

but the success of using legislation to bring about a 

fundamental moral or ethical change is_questionable. 
(7? ) 

Certainly where the law creates a technical. offence, which 

is widely regarded as unreasonable, both enforcement and 

observance are likely tobe low. 
(? 8). The moral ambiguity 

of insider trading was interestingly put, by Sir Martin 

Wilkinson, 

'one problem ... is that ideas of what does or does not 
constitute proper behaviour are not by any means 
universally accepted ... one. problem about the financial 
morality of insider trading I*suspect is that a large 
part of the public is outraged not because others have 

. profited, but because they themselves have not. Insider 
trading is offensive only when someone else is the 

. 
insider. The newspapers... present an odd'picture when 
the City Editor inveighs in his column against financial 
immorality, while in the next column there appears an 
advertisement for a service to provide inside 
information... ' (79) 

It is of course debatable bow far the Law is entitled to 

impose a specific moral ethic where such is not supported by 

the majority of. opinion, or other determinant of social 

preference. 
(80) 

However, there-is no doubt at least some 

. weight in the observation of - Peter Walker, then Secretary of 
State-for Trade, with regard to insider trading, 

'... to say that a certain process is an illegal act, a 
criminal offence is to put the hall mark of. the law on 
it, and it is not something which the majority of people 
would practise'*. (81) 

Nonetheless, where something is made a criminal offence, 

activities just outside the scope of the defined crime take 

on an. aspect of legitimacy and may work to render what was 
formally unacceptable, acceptable. 

(82) 

In June 1973 the-Council of the Stock Exchange published 
a Memorandum on Company Law Reform, 

(83) 
where it reiterated 

inter alia many of the points that had been made in the 
Panel's Statement. In particular the Council again 
emphasised 'the impracticability of providing a. compensatory 
civil remedy, due to the difficulty of establishing-privity 
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and causation. 

(84) 

It is interesting that the Stock Exchange does not consider 
that substantial shareholders, as such, should be considered 
insiders. The Stock Exchange considers that as listed 

companies, under the Admission of Securities to Listing 

Requirements, are obliged to treat all shareholders equally, 

a substantial shareholder is in no better position than 

any other shareholder to acquire price sensatiýre 
infornation. (85) 

The City Panel on Takeovers and Mergers 

evidently takes the same view, and indeed point out that 

company managements are generally suspicious of large 

shareholders and would generally be very careful on how 

much information such were given. 
(86) 
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Perhaps the most thorough discussion of the subject, is 

to be found in the Report of the City Company Law Committee 

on Insider Trading, which was published in August 1976. H 
The Company Law Committee identified three principal 
elements in the mischief of insider trading, firstly, the 

unfairness to the. person who deals with the insider, 

secondly, the insiders abuse of his position of confidence 

and trust, and thirdly, the damage it causes to the 

reputation of the securities markets. The'Committee are 

convinced that legislation is required, but are extremely 

anxious 'to avoid any 'over-kill' which would have even 

greater disadvantageous effects on the securities markets. 
Thus the preference is in favour of narrow, although strict 
legislation which comes down heavily on the 'dishonest men 

who, by abusing a position of trust, bet on a certainty'. 
So far as the crucial criminal sanction is concerned, 

the City Company Lair Committee thought that it should be 

limited to market dealings in securities which have a 

published market price, and thus generally listed securities, 

although also through ARIEL. Direct personal transactions 

would be excluded. The Report underlines the fact that 

only persons with mens rea should be liable and thus a 

person should not be guilty of an offence if he' deals 

whilst in possession of information which he honestly but 

wrongly believes to be 'generally known' or not` to be price 

sensative. With regard to the definition of the class of 
insider, the Committee largely. endorses the provisions in 
Clause 12C7) of the 1973 Companies Bill, which will be 
discussed shortly. In addition however, the Committee 
thought that trade union officials should be included in 
the definition of 'connected person' or insider'. Furthermore, 
it was thought over restrictive to comprehend substantial 
shareholders with a holding of less than ten per cent. (87) 

The Committee is also concerned to point out that only 
the possession of actual and not merely constructive inside 
knowledge should ground liability, 'it would be intolerable 
if knowledge by one partner was to be imputed to all 
partners, or knowledge by one employee imputed to his 
employer and all his fellow employees'. The Committee 
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thought that there should be no. liability labere a complete 

segregation bad taken place and the person with possession 

of the inside information had in no way influenced the 

investment decision of the firm or company. 
(88' 

It is 

also interesting that the Committee thought that where a 

person is a connected person or insider he should be under 

a duty not to use inside information even if he obtained 

other than in the course of his duties, such as from an 

outsider. 
As with the provisions in the 1973 Bill the City Capital 

Markets Committee thought that the main-ingredients of 
'inside information', were that the information was not 
'generally available' and that it would be likely materially 
to affect the price of those securities. The Committee 
thoughtr that information should only be regarded as 
'generally available' where it bad been reported in the 

press with the authority of the company, or included in a 
circular sent to all the security holders, or it bad been 

posted on a Stock Exchange notice board. If a person deals 

on unauthorised and unauthenticated information which has 
been published, with knowledge that it is in fact true then 
this may be inside information. The Committee recognised 
that the test of materiality was subjective and emphasised 
the dependence of the markets on a host of inter-connected 
factors. The Committee added that, 

'the state of the markets expectations. for any company 
at a particular time is not one that can be established 
or analysed with any degree of precision and the range 
of cases in which, if generally known,. would be likely 
materially to influence the price of the securities is 
likely to be narrow'. (89) 

The City Capital Markets Committee thought that proof of 
reliance., which would generally arise by. implication, should 
be required. The actual making of a profit or avoiding a 
loss should not be a constitutent of the offence although 
it would effect the penalty. What is critical is the 
intention to make a profit or avoid a loss, for himself or 
another. The category-of inside information should further 
only extend to existing specific facts, but the fact that 
the board holds a particular opinion or an estimate has 
been made would nonetheless be. a, fact. Certain type of 
'market information' such as the advance knowledge that 
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press report is about to be published or that a large 

parcel of shares is about to be sold should be considered 
as inside information 'relating to the company' but the 

Committee was against mere knowledge of one's own 
intentions being regarded as inside information. Whether 
'untrue' inside information should afford liability, and 

-th'e situation, where the motive to make aprofit or avoid 
a loss was not the paramount motive, was left-open. 

The City Capital Markets Committee, rejected the notion 
of a pre-determined period, for example following 

publication of the annual reports, during which insiders 

could trade, on the ground that this-was an artificial 

" restriction, and it did not necessarily follow that 
directors would not be in possession of material inside 
information. The Stock Exchange bad made a similar point, 
in its Memorandum. The Committee thought that it would be 

a good idea for insiders to be able to make disclosures 

prior to trading of their intention to deal to an impartial 
body. Compulsory public disclosure immediately after trading 

would be beneficial, but would probably not act as an effective 
deterrent to a person determined to abuse his position. The 
City Company Law Committee also placed considerable emphasis 
on internal house rules as an effective check against insider 
trading, and thought that the prospect of dismissal was 
likely to be a far greater deterrent than anything else. 

The Committee recommended that insider trustees should 
be relieved under statute of the 'duty' to use the inside 
information for the benefit of the trust where he considers 
that such would constitute a criminal. offence. Furthermore, 
a trustee insider should not be liable, for the investment 
decisions of the trust where be neither initiates or advises 
whilst in possession of relevant inside information. 

With regard to the question of enforcement, the Committee,. 
expressed the view that unless there was a high probability 
of detection the criminal law was impotent. Thus 
recommendations very similar to those of the City Panel on 
Takeovers and Mergers were advanced, whereby the police 
would be given analagous powers of investigation to 
Department of Trade officials under section 109 of the 1967 
Act and Inspectors appointed to investigate share ownership. 

Finally, turning to the question of civil liability, both 
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jSý to the innocent party with whom the insider dealt and the 

company, the Committee thought that neither could be 

. effecti": ely developed so as_ 'to provide an efficient 
deterrent. In market transactions civil liability to the 

fortuitous other party was undesirable, given the, problems 

of privity and causation. In the case of non-market 
transactions the Committee accepted the 'Justice' -proposals. 

. 
With regard to the liability to the company, the Committee 

thought that the probable liability of a director or 

employee under the present law should be put beyond doubt, 

and there should be a statutory duty to account for profits 

. after the payment of damages to the other party to the 

transaction where it was a direct personal", transaction. 

elhere-tbe erring insider was a controller of the company, 
the Committee accepted that there might, be-. some difficulty 
in expecting the company to sue, and in such a case the 

Department of Trade should have the power to bring an 

action in the name of the company. 

C 

l78 



. ýi, 

(e) CO:. r`'PEDERATION O BRITISH INDUSTRY. 

The more or less united view of the City are not 
necessarily shared by the Confederation of British Industry, 
(C. B. I). In the Sprin of 1972 the President of the C. B. I. 

with the support of the Governor of the Bank of England 

asked the Company Affairs Committee under the Chairmanship 

of Lord 'aatkinson to examine and report on they, 

responsibilities of the public company. In the Committee's 

Interim Report, 
(90) 

the frequency of suspected incidents 

of insider trading was noted with some degree of concernC9l) 

The Committee pointed out that the category of insider was 
not fixed and during an average year a number of different 

persons acquired inside information, and not all were 
directors and employees, or indeed in a contractual 
relationship with the company. 

(91A) The circle of insiders 

was expanded by deliberate and accidental tipping. 
Furthermore, the Committee were concerned that a high 

proportion of price sensative information about companies 
was generated outside the company, and the company could 
exercise no control over it. Thus 'the responsibility may 
not always lie entirely on the shoulders of directors and 
boards'. Given these considerations the Committee thought 
that it could not recommend a single 'comprehensive solution' 
to the problem. The Interim Report did recommend that 
directors and senior officers should be more conscious of 
the need for internal commercial secrecy. Furthermore, 

although the Committee found little evidence of widespread 
use of internal house rules, 

(92) it was suggested that 
this might be a preferable way of tackling insider trading. 
The Interim Report emphatically stated that, 

'where insider dealings come to light, stern sactions 
should be applied to the employees or persons 
involved'. (93) 

The Final Report, (94) 
endorsed these sentiments, but was 

published after the Conservative Government had expressed 
its desire to make insider trading a criminal offence, 
and provide civil liability. Subject to a 'satisfactory 
definition of insider' the C. B. I. accepted this. Of course 
there were a number of other documents published to a 
greater or lesser extent dealing with the law relating to 
insider trading, and the desirability of reforn. (95) 
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THE POLITICIANS MD THE' WHITEPAPER 

It is interesting that virtually all political parties 

are of the opinion that insider trading is unethical and 

should be prescribed by law. 
(96) 

There was full agreement 

among the various political parties on the undesirability 

of insider trading during the debates on the 196? Bill. 
(97) 

The Labour Government had been determined to introduce 

further anti-insider trading legislation, in its 'second 

instalm nt' of company reform. The Department of Trade 

and Industry had been working on legislative proposals when 
the Government went out of office. In-the Queens Speech of. 
1970, the Conservative Government promised to enact reform 
legislation, t981 

and the Department of Trade and Industry 

were instructed to undertake a review of company law, with 

a view to the implementation of the remaining recommendations 
of the Jenkins Committee. -(99) There was considerable pressure 
on the Government to bring legislation before Parliament 

and to expand the Department's inquiries to involve a 

greater degree of consultation. 
(l00) 

The question of 
anti-insider trading legislation was raised on several 
occasions. Lord Hawke asked the Parliamentary Under Secretary 

at the Department of Trade and Industry whether the Government 

would consider exnanding. the disclosure and reporting 
requirements. The Earl of Limerick answered this in the 

affirmative. 
(101) 

Sir Derek-Walker Smith M. P. 
(102) 

and Sir 
Brandon Rhys I"dilliams, (103) 

both asked Sir Geoffery Howe, 
the Minister of Trade and Consumer Affairs whether be would 
undertake to include anti-insider trading provisions in 
the proposed legislation. The Government gave an 
affirmative reply. 

(104)__ 
In reply to a question from Sir 

George de Freitas M. P., Sir Geoffery said that the 
Government were considering banning transactions by 
directors in their own securities 'in the -month preceding 
the publication of the semi-annual statement'. 

(1o5) 
-The 

Government also indicated that it was considering the 

position of management consultants and other financial 
advisers, in the context of-insider trading. 

(106) The hand 

of the Government was-forced by the exposure of a series 
of financial and corporate scandals, and in particular the 
Lonrho affair. The Government announced-its determination 
to clean up 'the unacceptable face of capitalism' , 

(107) 
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The Conservative Government published a White, Paper 
entitled 'Cönpany Law Reform' in July 1973. (108) 

The. 
White Paper was concerned with far Hore than insider tradin 
but it was insider trading that attracted the most attention. 
The regulatory proposals were based on the premise that, 

'the efficient operation of the market as a source of 
capital, as a measure of industrial success and hence as 
a means of achieving a desirable and efficient 
disposition. of resources, requires the relevant 
iiforiation should be fairly available, and all investors 
should be able to back their judgment and knowledge 
rather than that favoured individuals should be able to 
take private advantage of confidential information'. (110) 

The. White Paper made it clear that. whilst the 
, 
Government 

felt constrained to act, it did not consider that the abuse 
of inside information was widespread. 

(111) 
The Government 

accepted that there was a need to reinforce the-present 
system of self-regulation,, but at the same time ensuring 
that the market was not unduly fettered. But paramount 
over all considerations was the need for public confidence 
and 

. equality of. treatment. (112) 
Thus there was a need. to 

render insider trading a criminal offence. 
(113) 

However, 
the Government accepted that there were at least two major 
difficulties with enacting effective anti-insider trading 
legislation of this kind. * Firstly, there was the. 
definitional problem of deciding who exactly should be 
regarded as an insider. Here the Whited Paper thought 
'directors, employees, major shareholders, and professional 
advisers of a company together with the near relations of 
such persons''should be considered as insiders. 

(114) 
On 

the other hand the Government: recognised that_. 'it is 
important to avoid an unfairly onerous restriction on 
normal transactions by people who have no direct access or 
relationship with the company or its officers'. 

C1ý5) 
The 

. second problem was the determination of what degree of 
hens rea was- to be required. The Government were concerned 
as to whether an offence should-only occur. where an insider 
deals with the guilty intention of making a profit or 
avoiding a loss by using the information or whether it is 
enough that he should deal whilst in possession of-material 
price sensative information. The Government stated that it 
was its view that, 
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`'dealing in a company's securities-by anyone who, by 
reason of his relationship with the company or with 
its officers has information which he knows to be price 
sensative, should be a criminal offence unless he can 
show that his primary intention. in dealing-at that 
particular time was not to make a profit or avoid a 
loss'. (116) 

With regard'to the question of civil liabiiity, 'the White 

Paper statgs that insider trading generally 'invVUlved one party 
in taking an unfair advantage over another', and in principle 
'someone who profits unfairly in this way should be liable 

at law to the other party concerned - the person with whom 
he dealt, and the company in whose securities he dealt or 

whose information he used in so doing'. (ll? ) 
Thus the 

Government was of the opinion that the law should provide 

a civil remedy 'for persons who can establish that by 

reason of the misuse of materially significant information 

they have suffered an identifiable loss'. (118) 
Furthermore, fthe 

present position whereby an insider may be made 
accountable to his company should be preserved. 

(119) 

Not surprisingly their rather radical proposals, which 
went further than any recommendations to'date, caused a 
certain amount of contr6versy. 

(120 
The Justice Company 

Law Committee published a commentary on the White Paper c121) 

'Justice' were concerned with the narrowness of the 
definition of insider, and in particular the absence of any 
provision that an insider of one company might owe duties 

with regard to the securities of another issuer as for 

example in a takeover. situation. 
(122) 'Justice' were also 

perturbed by the suggestion that the Department of Trade 

and Industry %; rere considering dropping the substantial 
shareholder category of insider. (123) 'Justice' were also 
concerned about the absence of any indication that tipping 

would be regulated. Furthermore, although in their Report 

of 1972 the Company Law Committee thought, that a tippee 

should only be liable where he knew that the-information 

or advice was confidential, tbe'Committee stated that this 

might be too narrow and that it should be enough that he 
had reasonable grounds for believing that the information 

was such. 
Although the Justice Report had called for criminal 

liability regardless of motive, in the Commentary the 
Committee accepted that there may be valid grounds for 
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ýýz an exception, where 'an insider is called upon to meet a 

substantial liability, - not incurred with a view to 

obtaining the benefit of the exemption, and had insufficient 

realisable assets to meet the liability without recourse to 

the shares in question' 
(124) 

It would also be 

un-objectionable. to allow the insider to enter into a 
transaction in contradiction of the information. However, 

apart from these two exceptions 'Justice' thought that the ° 

absence\of a primary intention tö make a profit. 'or avoid a 
loss should not be a defence as it was too wide and would 

allow evasion. 
(125) 

The Wider Share Ownership Council-similsrly issued a 

memorandum on the White Paper. 
(126) 

The Council supported 
the Government's decision to render, insider trading illegal 

even though 'this is one of those areas like speed limits 

and race re]rations where legislation will never be completely 

effective 
but where it may nevertheless be justified by its 

general effect'. 
(127) 

The Council has subsequently stated 
that the creation of a quasi official regulatory body, or 
City Panel, would be more effective than specific anti- 
insider trading legislation, (128? 

The Council also considers 
that the degree of publicity that insider trading is 

unjustified given the incidence of the abuse. 
(129) 

The Council of the Stock Exchange published the text of 
a letter that it bad sent to the Department of Trade and 
industry ,. comnenting on therproposed legislation. (130) The 
Stock Exchange was critical. of the fact that '. 'althbugb the 
Government had indicated a 

, 
willingness to reduce the 

disclosure threshold for substantial* shareholders, 'it had 
madg no suggestion to incorporate an''actIii "in concert' 

provision. It had been suggested' that part : es' to a concert 
party might themselves be cönsideredwas' nsider6 but this 
is open to question. The Council were also concerned that 
the Government had ignored their. recommendation 'that 

substantial shareholders should not be regarded without 
more as insiders. The Stock Exchange tbought'that 

professional advisers shouid"not automatically' be considered 
insiders but onl where they had specific. access' to inside 
information. (131 The Stock Exchange was also very much 
opposed to the creation. of a. civil cause of'action in stock (l32) 
exchange dealings. 
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The Institute of Directors, also released the text of 

a letter that the Institute had sent to. the Secretary of 

State for Trade, in which the 'misgivings' of the Institute 

about the proposed provisions on insider. trading were set 

out. 
(1333 

The Institute of Directors agreed that insider 

trading should be made a criminal offence but were very 

much concerned that if the offenÖe. 'was not very clearly 

defined it would discourage honest. dnd unobjectionable 

transactions. In particular the Institute did not like 

the burden of showing no improper motive being cast upon 

the defence. The C. B. I. in its Final Report on the 

responsibilities of the British Public Company, which 

has already been discussed, of course made similar points. 

The Institute was concerned about the situation where a 

director through force of personal consideration bad to 

sell off certain shares. Moreover, in the average company 

of today, it would not follow that all the directors would 
be possessed of inside information. The Institute thought 

the wise director should always consult the Chairman before 

trading, but this was not always feasible and would provide 

no defence. The result would be that few, if any directors 

would risk holding securities in their own companies which 

all acknowledged was an undesirable result. The Institute 

were also against the creation of a civil cause of action, 
for the same reasons as the Stock Exchange. 

In the debate on the Queen's Speech following the 

publication of the Governments proposals the leader of the 

Opposition Nr. Harold Wilson N. P. described the proposed 
legislation as, 

'a list of legalistic provisions to contain... the 
scandals of a future Lonrho, a few provisions about 
insider trading and such things, in order to avoid 
the creation of a Securities Exchange Commission which 
is urgently needed'. (134) 

Referring to Mr. Heath's famous observation on the 

'unacceptable face of capitalism' Mr. Wilson observed that 

'the Government are proposing some ill-assorted grease paints 
to cover the more visible warts'. 

(135) 
The view that the 

legislative proposals were of a cosmetic nature was shared 
by many, and given the impending General Election, the 

Government were well aware that its more radical statements 

were almost certain never to'reach the statute book. (136) 
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The Opposition were also concerned that ¬iven the resources 
of the City, unless the legislation was very tightly drawn 
loop boles would soon be found, and. the endeavour would 
prove worse than useless. 

(137 
This is of course a danger H 

with any technical and particularly financial legislation. 

It is perhaps interesting that the Secretary of State for 
Trade stated that 'if a clever lawyer can get round the law, H 

(138) 
4. it is, fair plays. 
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(iv) THECOMPA. NIES BILL, 1973. 
86`) 

The promised Companies Bill was finally introduced on 

18th December 1973, 
(139) As with the White Paper it was the 

anti-insider trading provisions in clauses 12 to 17 which 

attracted the most publicity. 
(140) 

The basic provision is 

that in Clause 12, which provides, 

'a person wbo, is, or at any time in the preceding six 
months has been connected, within the meaning of this 
section, with a company shall not deal in any securities 
of that company if he is in possession of information 
which is not generally available, but if it. were, would 
be likely materially to affect the price of those 
securities'. 

Under Clause 16(1) a person deals in securities if he buys, 

sells subscribes for, or agrees to do such, or acquires, 

disposes or agrees to do such with regard to the right to 

buy, sell or subscribe, whether as an agent or as a 

principal. 
(141) 

The term securities is defined in Clause 

16(4) so as to include shares and debentures. Clause 16(5) 

provides that 'nothing in section 12 to 15... applies to 

any dealings in securities that are neither listed on a 

recognised stock exchange nor securities of a company 

within the meaning of the Act of 1948'. Although the 

inter-relationship of sub-clauses (4) and (5) is unclear 

it would seem that insider trading in Government or Local 

Authority Stocks would not be covered. 

The term 'information which is not generally available' 

with regard to unlisted securities means that the 

information has not been made available to all the parties 
to the transaction, and similarly references to the price 

of the securities refers to the price at which the 

securities are dealt in under the particular transactioný142) 

It should be noted that from the wording of Clause 12(1) 

it does not appear necessary that the information is 

intrinsic to the company, and presumably certain categories 

of outside or market information would be comprehended. 
(143) 
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aý INSIDERS AND TIPPFES 
67ýý 

lit 
The crucial term 'co'nnected' was defined in. Clause 12(7) 

so as to include any 'individual' who is a director or 
employee of the company, or a' related company, or who is 

a substantial shareholder, that is a person who is 

'interested' in 561o of the nominal value of the. equity share 
capital, 

(l)'of 
the company or of a related company. 

Furthermore any 'individual' 'who occupies a position which. 
may be. reasonably expected to give, him access to information' 

of'the kind falling within the prohibition, 'by virtue of 
any professional or business relationship existing-between 
himself or his employer or a company of which he is a 
director, and that company or a related company, or his 
being'a director of employee of a substantial shareholder 
in the company or a related company' . 

(145) 
Tbe, term 

related company means a subsidiary or holding company or 
a sister subsidiary of the relevant issuer. (146) 

Clause 12(2) extends the insider trading prohibition 
to other issuers about which the insider, not-being a 
connected person with that company has acquired inside 
information about. The relevant clause provides, 

'a person who is, or at any time in the preceding six . months has been,. connected... with a company shall not 
deal in any securities of any other company if he is 
in possession of information which is not generally 
available but, if it were would be likely materially 
to affect the price of these securities, and relates 
to any transaction, actual or expected involving 
both companies or involving one of them and the 
securities of the other'. 

This would cover the. takeover situation, which was omitted 
fron the White Paper and commented upon in the, 'Justice' 
Memorandum. It would also arguably cover the case. of a 
fund manager dealing upon the. basis of his advancedknowledge 
of the investment intentions of his company.. The exact 
application of. this provision 'is not however free from 
doubt, and it is important to remember that the information 
must relate to an actual or expected transaction involving 
both companies or the securities of one, and would thus 
not apply where an insider of one company merely picked up 
some inside information about another. This would be jj 
particularly important. in theýcase of fund managers who 
might, because of the funds shareholdings be in a position 

Il 
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to acquire inside information in the companies in which 
they hold securities,. It would appear that they would be 

at liberty to use such information personally provided 
that it does not relate to an actual or expected transaction 

between the company and their own company. 
Under Clause 12(3)., where a person. is precluded, from 

dealing by either sub-clauses (1) or (2) he : shall not... 

procure any, other-person to deal ii those securities'. 

This is a valuable provision in that it would prevent 
insiders attempting to evade the direct prohibitions by 

using nominees and agents. Naturally very much would 
depend upon the meaning of 'procure', and what kind of 
intention was required. It would seem dubious whether a 

mere recommendation could be considered a procurement, and 
if it could this would hardly accord with clause 12(4). It 

i interesting that the inclusion of this provision follows 

the suggested amendments to sections "25 and 30 of 'the 1967 

Companies Act laid down by the Conservative Opposition 

'during the Report Stage of that Act. 

Insiders or connected persons are also prohibited from 

disclosing or tipping the inside information to others, 

under clause 12(4). Thi. s sub-clause provides that, 

'a person shall not at anytime when be is precluded... 
from dealing in any securities by reason. of his 
possession of any information, communicate 'that 
information to any other person, if those securities 
are listed on a recognised stock exchange, and he 
knows, or has reasonable, grounds for believing that 
the other persons will mike use of the information 
for the purposes of, dealing, or procuring another to 
deal in those securities'. 

It iIs important to note that this provision, somewhat 
surprisingly only applies where the information relates to 
listed securities. Surely if it is an offence for an 
insider to deal directly or. indirectly in unquoted 
securities on the basis of privileged, information, the 

same should also be true where he passes the same information 

on to another, 'with actual 'or constructive knotiiledge that 

such will trade on the information. The offence does not 
require that" the connected person intended that the other 
party would''deal ön the inside information. Actual or 
constructive kinowledge that the recipient would deal is 

sufficient 'for liability. This motive is irrelevant. 
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The tippee is dealt with under clause 12(5). It is here 

provided that 'where a person is in possession of such 

information as mentioned in sub-sections'(1) and (2) ... in 

respect of any securities, but is not precluded by either 

of those sub-sections from dealing in' theca' because for 

instance he is not a connected person, he is still prohibited 

from trading, if he häs obtained the information directly 

or indirectly from another person whom he knowE is precluded. 

under sub-clauses (1)-and (2) from dealing, (14? ) 
and at 

the tim that he obtained the information be was an associate 

of that person or had an arrangement with him for the 

-communication 
of information of a kind falling within these 

sub-clauses with a view to dealings in securities by himself 

and that other person or either of them. This provision is 

however, considerably more narrower and conservative than 

it might at first appear. Originally the'Government were 

not eager to include any provisions on tippees. Sir 

Geoffery Howe the Minister of Trade, at the Financial Times 
(143) 

Conference on Company Law Reform, stated, 

'to include the tippee is to my mind distinctly unreal. 
A tippee is almost impossible to catch.. it would be very 
"unfair to infer guilt from circumstances. It is 

. 
therefore better to leave it'. 

On the other hand given the wide spread feeling that most 
insider trading was-by so called associates and tippees, 

who. had nothing directly to lose, (lýý9) the Government 

decided to include a provision in the Bill. However, given 

-the criminal nature of the prohibition, the.. Government 

decided upon a very cautious approach requiring associate 

status and in effect delimiting liability to the 

'deliberate tippee'. (150) 

The tippee must actually know that the information comes 
from . an. insider and that the insider is himself precluded 

under the law from trading directly. Furthermore, at the 

time that the information was. given the tippee. must have 

been an associate of the insider, or a party to an agreemen451) 

with-the insider for the communication. of inside information. 
This reflects the concern of the Government to proceed with 

caution. The Secretary of State for Trade y, observed, 

'there is a general problem, in deciding bow far'the 
ripple effect should be allowed to go - at what point 
in the widening circles of relationsh' r 
acquaintanceshp. does a person cease to be 

an insider'ý152ý 

.' 
,ý 
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It ip uncertain what kind of 'arrangement' for the 

communication of information is required. It would seem 

a prospective arrangement is not. sufficient,, but the 

Secretary of State for Trade " did say that.. an� 'informal 

understanding' was sufficient and - thus.. a 
, 
formal agreement 

would not be needed. 
(153) 

It would seem here the Government 

were concerned to, comprehend 'mutual backscratching' 

arrangements and trading in-tips. (154), 

The term 'associate' is define d-in Clause 16(3) and 
includes the connected person's spouse, and 'any relative 

of-that-person or of that person's spouse'. This is 

extremely wide,, 'and is not,, circumscribed- by.. requirement 

of co-habitation., which might appear. to be more reasonable. 
The term relative is. define d in Clause 16(4) so as to 

include a 'parent or remoter lineal ancestor, son daughter 

or remoter issue, brother and sister'. Sir Robert'Cary M. P., 
during the Second Reading, raised the difficulty of diverse 

and isolated holdings in a large company by such relations 

and in--laws. The secretary of State replied that it was 
incumbent on such persons to show that there had been no 

abuse of, inside information, and generally it would be 

unlikely that they would be constantly trading in the 

companies securities, and it followed that 'if they are 

, not dealing in the shares no suspicion or problem arises'c155) 
Also within the definition of associate are 'any trustee 

of any trust, in relation to which that. person is a settler 
or under that person or any associate of his' by virtue of 
being his spouse'. or -'relative, 'benefits or is-capable of 
benefitting'. Likewise any company will be an associate 
of the connected person, (156)if the insider or his associate 
being a spouse relative or trustee, as"described-above, 

-'either alone or with all-or any of- . the, others is entitled 
to exercise or control the exercise of one : third or more of 
the voting power at' any general- meeting' and similarly . 
any company which is, or whose directors, are 'accustomed 
to act in accordance with the directions or instructions of 
that person or any associate' by reason of their being his 

spouse-or relative. Moreover, 'any partner, employee or 
employer's of the- connected person would be regarded as an 
associate, -and any 'director or employee of any company of 
which the'insider. is a director or'. employee, or any related 

c 
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company of that company would also be within the scope of 
the definition. Finally any employee of a connected 'H 

person, other tban'a company of'wbom. that person is an 

employee is also an associate. - This provision is very 
wide, -all the more'so because the term '. employee' is not H, 

defined. ý157) 

Albeit the definition of 'associate' is wide, there 

was considerable scepticism'in Parliament whether it would 
be workable. Mr Dalyell M. P., observed, 

'given the way that information gets around as opposed 
to bow it gets around theoretically- over the telephone, 
at the 17th tee, in a restaurant or simply when two 
people travel together'on an aircraft - and'given the 
human propensity to gossip, I beg leave to. doubt whether 
all this stuff on insider trading makes very much 
difference'. (158) 

From the definition of connected persons in clause-12(7) it 

would seem that a company -cannot be an insider as. the 

provision specifically refers to an 4. ndividual. 
(159) 

Of 

course it is possible for a company to be an associate of 

an insider-and nominee companies would be brought into the 

prohibition under the procurement provision. 
Under Clause 12(6) it is provided that a company, 

'shall not deal in any securities at a time when any 
director or-employee of that company is precluded 
by sub-sections (1) and (2) from dealinS in them'. 

Of course the reasonableness of. this prohibition. depends 

upon the circumstances and how far down the hierarchy the 

employee is. Without. qualification it is perhaps 
unjustified as a general rule. Indeed the Secretary of 
State for Trade and Industry thought that such would 
render the position of institutional investors and 
professional advisers untenable . 

(160 
The qualification 

is. found in clause 14(3). This provides that a. company 
All not be precluded from dealing 'by reason only of, or 
of having obtdined, any information in the-possession of 
a director or employee of that company, if the decision 
to enter the transaction was taken on its behalf by a 
person other than the director or employee, and arrangements 
were then in existence for securing that information was 
not communicated to that person and that no advice with 
respect to the transaction was given to him by a person ý;. 
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! E; 7Z in possession of the information, and that the information 
was not.. in fact so communicated and advice was not in 
fact so given'. This is in effect an endorsement of the 
Chinese Wall concept,. or 'water tight compartment doctrine' 

as the Department of. Trade prefers to call it., At, the 
London Conference on Insider Trading, Fir P. A. R. Brown, the 
Under Secretary of the'Companies Policy Division stated 
he was not entirely satisfied with the logic. of this 
doctrine and did not Und it wholly persuading. In 

particular he was concerned about the senior. di, rector or 
partner with general responsibilites, 'straddling the wall 
is an uncomfortable position'. : It should be noted that 

as this provision is. by way of exception the matter must 
-be raised by the defence, and the-great evidential problems 

involved should not be under-estimated. Mere proof of 
de fact separation is-not enough, and proof that there was 
in fact no communication-is imperitive. Where an- 
in stitutional investor comes into possession of inside 
information itself, the Chinese Wall concept would provide 
no protection, and the investment would in effect be 
locked into the company. 

(161) 
Furthermore, ` the inter- 

relationship of clauses 12(2) and 12(6) is not free from 
doubt. Under Qlause 12(2). a director of a'company would 

, be precluded from 'dealing in the surities 'of another 
company where be knew that his company was going to purchase 
securities in'a significant amount in that other company. 
From the wording of Clause 12(6), it would seem that the 
company would 'likewise be precluded from effecting this 
intention and could presumably not- escape 'through recourse 
-to : Clause 14(3). It should be noted that the information 
to come under Clause' 12(2) need only relate to, an 'expected' 

. transaction in the securities of another company. -"" Indeed 
it' might be possible to find instan'c'es' where ' the company' s 
own dealings with its own 'securities'migh"t be'caught in 
these provisions, 'subject"'tö the definition , of" 'dealing' 
in 'Clause 16(1). 
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(b) QUALIFICATIONS TO LIABILITY 

,T. 

' All the prohibitions. are subject to, Clause 14 which 

introduces a number of important qualifications to liability 

that would otherwise attach. Of, paramount importance is 

the first Clause which provides that Clause 12 will not 

preclude a person from entering into a transaction 'if his 

purpose'is not, or is not primarily, the makingr of 'a profit 

or the avoiding Of a loss, whether for himself or another 

by the use of any such information', as is mentioned in 

the prohibition. It is of great significance that the 

burden of proof is placed on the defence. 
(162 Whether 

Sir Hugh Fraser could have discharged this burden with 

regard to his `transactions in S. U. I. T. S, given bis pressing 

gambling debts- is a moot point. Professor C.. rl: Schmitthoff, 

considers that it would be sufficient to establish that 

tbere had been pressure from the Inland Revenue on an 

insider to pay his taxes, and he had no other freely 

realisable asset, which is of course the-same approach as 

the Justifce Committee recommended. 
(163') The Secretary of 

State said that where the transaction could be shown to 

have been for the purpose of meeting an unexpectedly large 

bill this would be a good defence. (164) The crucial test 

must be whether the insider `had any other realisable assets, 

and whether the payment could be legitimately avoided, until 
the information became publicly available. 

It should bt emphasised that in a"criminal prosecution 
the Crown would not have to establish any motivation. The 

prosecution would only have to prove that the defendant 

had dealt*in the relevant securities at 'a time when he was 

a connected person, and that he' bad possession of the 

relevant infoz'nation. The Secretary of State for Trade 

observed in the Second Reading that once these three things 

-bad been established then, 

'it is entirely conformable with the normal provisions 
" of the law that a prima facie case should thereby be 

established and that the defendant should have to show 
that despite the circumstances his activities were 
innocent'. (165)' 

Presumably the most difficult thin; to establish in most 
cases would be the insider's possession of the information. 
However, given an access relationship it would invariably be 
possible to infer such from circumstantial evidence. It* 



55 4. - should be noted that.. the idea of. a presumption,. advanced 

by 'Justice', in such cases, was not accepted. Mr. Nicholas 
Wilson, a member of the Department of Trade's Company Law 
Consultative Group, at the London. Conference on. Insider 

trading thought that where tippees and non-access insiders 

., were involved it was imperative that there was a statutory 

presumption of possession albeit rebuttable. 
In Clause 14(2) the specific exceptions are-further set 

out. There would be no offence, under Clause 12 where the 
r ,. 

insider's sole purpose is the-acquisition of qualification 

shares required by him as director-or intending director 

. of any company. 
(166) 

This is unobjectionable given the 

necessity of disclosure-and the fact that few companies 
require qualification shares today. It might be said that 
it would have been preferable to only exclude bona 

-fide 
acquisitions, for the purpose of qualification, other than 
for the purpose of avoiding the prohibitions, -as 

'Justice' 

recommended. The insider is also at liberty to-enter into 

a transaction, as agent for another person, provided that 
he neither selects or advises on the selection of the 

securities to which the transaction relates., 
(167) 

This is 
designed specifically to assist stockbrokers and other. 
intermediaries who might well be in, possession of inside 
information with regard to a particular security. Of course 
this Clause would not allow an insider to disclose 
information in violation Clause 12(4). There is a further 

exception where an insider enters into a transaction in 
the bona fide performance of an underwriting agreement 
with respect to the securities in question, under Clause 
14(2)(d), and similarly in the bona fide ecercise of his 
functions as a personal representative, liquidator, receiver 
or trustee in bankruptcy. (168) "The 

problem with these 
exceptions is that the statute does not male it clear 
whether the insider is at liberty to make insider trading 

, profits in ' the" good faith performance of his functions. 
Reference has already-been-made to the possible'. fiduciary 
duty on'such a person to protect the private interest of 
his beneficiaries in this way. This difficulty is even H 

more acute with regard to the exception contained in Clause 

" 14(2)e which excludes transactions in the bona'fide 
exercise of his functions as trustee of a pension fund "' 
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established wholly or primarily for the benefit of 
employees of the company to whose securities the 
transactions relate or of a related company. Literally 
it would seem that an insider-trustee in this case is at 
liberty to utilise inside information for the benefit of 
the employees pension fund. Thus the employees would 

receive indirectly what they are expressly forbidden to 

receive directly.. - This was not the Governments intention, 

although, Sir Geoffery Howe, the Minister of Trade's 

comment that, 

'a pension fund manager is exempt only if he deals 
bona fide for the purposes of the pension fund and 
there is no general loophole there', (169) 

doe not deny this interpretation. The Under Secretary of 
the Companies Policy Division of the Department of Trade, 

at the London Conference on Insider Trading, frankly 

observed that the ambiguity of these exceptions was due to 

'ignorance pure ignorance' on the part of his Department 

and would be corrected before any enactment. The only 

other exception under the Bill was where the insider enters 
into a transaction in pursuance of a scheme approved under 
Schedule 12 of the Finance Act 1972 relating to share option 

and incentive. schemes. (170) 
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(c) CRIMINAL PROCEEDINGS 

377 

Proceedings in respect of violations'of the anti-insider 
trading provisions could not have been instituted in England 

and Wales without the consent of the Secretary of State 
for Trade or the Director of Public Prosecutions, under 
Clause 15(2). Scotland is not mentioned presumably because 

all prosecutions would be undertaken by the Proctor Fiscals. 
One of the reasons for requiring the consent of the 
Secretary of State or Director, who would invariably consult 
the Department of'Trade is to obviate the danger of 
unjustified and technical prosecutions, and to allow a 

consistent approach to prosecution policy to be developed, 
in an area of essentially very complex criminal law. The 

general view was that prosecutions would have been an 
exceptionally rare occurrence. 

('? ') Clause 15(5) provides 
that the power to investigate share dealings under section 
32 of the 1967 Act would have applied to the present 
anti-insider trading provisions. As the Explanatory and 
Financial Memorandum to the Bill stated that for the 

administration of the entire enactment the Department of 
Trade would only need another 55 officers, 

(172) 
it appears 

dubious as to how effectively the new law would or could 
have been enforced. It appears certain that the Department 
of Trade would have still had to rely upon the Stock Exchange. 
to conduct the necessary investigations, which would have 

proved useless where tippee trading was involved. (173) 

The seriousness of the offences is emphasised by the 
fact that all prosecutions are on indictment, and on 
conviction there is a miximum penalty of seven years 
imprisonment and or an unspecified fine. (174) 

The fact 
that trial would be on indictment is significant as the 
law is likely to be somewhat technical and hardly suitable 
for summary trial before a Magistrate. This has been the 

weakness of the Australian provisions. As has already been 
pointed out previously there would also have been the 
possibility of utilising Section 1 of the Criminal Justice 
Act 1972 to order restitution to those damnified by the ! 
crime. It is expressly provided in Clause 15(4) that a 
transaction entered into in violation of the anti-insider 
trading provisions will not be void or voidable merely duo 
to this fact. Thus the common law doctrine of illegality 
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is excluded. Of course where there is some other vitiating 
factor. such as mis-representation, 

(175) 
or mistake the 

contract may be attacked on this ground. 

C 
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ABILITY (d) CIVIL IºI 

The Government decided that notwithstanding the almost 

universal criticism of providing a civil remedy in Stock 

Exchange transactions the call of 'justice' required such. 

Thus Clause 15(3) provided that where a person who was in 

possession of an information that would preclude him from 

dealing-under Clauses 12(1) and 12(2), deals or procures 

another person to deal in those securities in-contravention 

of those provisions, 

'be shall be liable to compensate any other party to 
the transaction who was not in possession of that 
information for any loss sustained by that-party by 
reason of any difference between the price at which 
the securities were dealt in and their likely price if 
that information had been generally available'. 

It should be noted that there is no express civil liability 

where an insider discloses the information to others in 

violation of Clause 12(4), or with regard to the tippee 

who trades in violation of Clause 12(5). It is doubtful 

whether the word 'procures' in the civil liability provision 

could be 'extended to cover the situation prohibited in 

Clause 12(4) as procurement is made a separate offence 

under Clause 12(3). Professor C. M. Schmitthoff considered 
that the absence of express civil liability in 'these cases 
is' justifiable, given the fact that in Clause 12(4) only 
Stock Exchange transactions are involved, and in both cases 
detection and the determination of''damages could be well 

(176) 
night impossible. The logic in this is not persuasive 

as the difficulties of proof should never effect the 

existence of substantive rights. Indeed speaking on the 

question whether 'tipping' could be proved, the Secretary 

of State observed that, 
(177) 

'the difficulty of obtaining evidence about a process 
which is considered to be undesirable should not prevent 
us from making it an illegal. act' . 

Surely the same reasoning should apply to substantive 

remedies. Furthermore, with the advent of'ARIEL and the 

possible development of a viable over the counter market it 

is wrong to confine Clause 12(4) to securities which have 

received a quotation in tbefirst place. 
The express remedy that is provided is a compensatory 

one. Although by its wording extending, to 'any other party' 
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, So damnified by the contravention. it. yould , eery that such a 

person must be the other party to the insiders transaction. 

The recovery only extends to the person with whom the 

insider has dealt and thus privity is required. If this 

is interpreted as a requirement of contractual privity, as . 'I 

many jobbers deal as principal it would only be the jobber 

who could proceed. 
ýl78ý 

But given the wider notion of. 

'dealt' and 'dealing' it is at least arguable that strict 

privity of contract is not required. : bliss Sarah Dean, a 

Principal of the Companies Policy Division informs the 

present author that the Department of Trade had now come 

round to the conclusion that a requirement-of contractual 

privity would result in the'civil liability provision being 

a' 'dead letter' . 
(179) It would seem probable that the 

Department of Trade thought that civil actions were only 

likely in the case of personal direct transactions. 
(180) 

The provision refers to compensation for the other 

party's loss and it would seem that the other-party cannot 

sue to recover a negative loss, or the insider's profit. 

It has of course been argued that at least in market 

transactions the insiders conduct has not caused any 

individual loss, in that he was already a willing trader 

at that price. 
ý181) 

By providing the remedy the Government 

have obviously discounted this logical criticism. The proof 

of damage will by itself be. a difficult hurdle, 
. 
and it 

would be necessary, both for the criteria of materiality 

and loss, to- establish that had the information become 

generally available there would have been a significant 

price movement. The 'likely price' of the securities if 

there had been proper disclosure will not' necessarily be 

the price at which the securities traded when the information 

is actually disclosed. This is of course the insiders real 

gain. Given all'these difficulties there was considerable 

sceptism as to'whether the provisions would ever avail a 
private litigant. Mr Dalyell M. P., commented that, 

'such cases as are brought will linger. aröund the courts 
for years and provide a. lawyers paradise. -Dicken's 
circumlocution office in Dombey & Sons would be a model 
of expedition compared with some of the possible cases 
created by the Bill'. (182) 

The Bill would also have extended the general provisions 
against insider trading to Government officials" and certain 
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other officials. Clause 13 provided that, ýgý ý' 

'a person shall not deal in any securities of any 
company if he*is in possession of information which 
is not generally available but, if it were would be 
likely materially to affect the price of those 
securities and that information was obtained by him 
in his capacity as a person holding office under or 
employed by the Crown, or in his capacity as a person 
in whom functions are vested by statute or as a member 
of or person employed by any authority in which any functions are so vested'. 

The provisions in the other anti-insider trading provisions 
would have applied mutatis mutadis to Clause 13. 
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" (e) LIABILITY TO THE COM13AIlY 0S 

Although the White Paper considered that it was 

unnecessary to include any provisions specifically on the 

question of a remedy for the company in cases of insider 

trading, the 1973 Bill in Clause 52 adopted the recommendations 

of the Jenkins Committee, and introduced a statutory 
statement . of at lease some of the fiduciary duties that 

directors owe to their companies. 
(183) 

In particular 

Clause-52 provided that, 

'a director ofa company. sball not make-use of any 
money or other property of the company, or of any 
information acquired by him by virtue of his position 
as a director or other officer of the company to gain 
directly or indirectly an improper advantage for 
himself at the expense of the company'. 

It'is further provided that 'a director of a company who, 
by any breach' of this provision 'makes a profit or inflicts 

any damage on the company shall be liable to account to 

the company for the profit, or to compensate it for the 
damage'. It seems probable that this provisiön was not 
intended to do more than codify the existing law, but as 
John Birds points out in the New Law Journal(184) in one 
important respect the provision is somewhat narrower. 
Under Clause 52, and also the recommendations of the 
Jenkins Committee the director is only liable for the 
'improper advantage' if it is at the expense of the company. 
Of course it might be argued that where a fiduciary acquires 

a benefit in violation of his fiduciary duties the benefit 

is ipso facto at the expense of his beneficiary. The 

provision only relates to 'improper advantages' which raises 
a number of problems, such as have already been discussed 

in the context of section 124(2) of the Australian Uniform 

Companies Act. It would seem that given the general 
anti-insider trading provisions and the statutory reversal 

of Percival v Wright looking at the enactment as a whole 
it would seem that a profit obtained through insider trading 

would be considered improper, Given the wording of Clause 
52(3) that 'a director... shall be liable... ' it would seem 
that the violation is not ratifiable, although this is 
debatable. It is interesting that at the London Conference 
on Insider Trading both Mr Nicholas Wilson a member of the 

Department of Trade's Company Law Consultative Group and 
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the Under Secretary of the Companies Policy Division. 
"Jr. P. A. R. Brown thought that the action by the corporation 
in such'cases-was likely to one of the most effective 

anti-insider trading devices. Indeed Mr Wilson thought 

the American Section 16(b) was 'eminently sensible'. Of 

course under'the Bill'as drafted, multiple liability would 
be possible, with the prospect of liability criminally, 

and civil? y both to the injured trader and to the company. 
Another provision of some interest, is that contained 

in Clause 45. This prohibits any person acting as a 
director of a, company which controls another company if be 

or a. member of. his family is interested in equity shares 

of that other company or a subsidiary of that other company. 
Where thiq is violated the person convicted would be liable 

to a term ofimmpjisonment for two years, or to a fine, or 
indeed both. ( 

.... 

r 
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(f) COMMENTS obi TIE BILL 
SS 

'Thilst the Bill received considerable attention from 

the press, it did not receive the degree` of attention that 

the earlier White Paper bad. The Councils "of the various 

Accountancy bodies published a Memorandum 
(186) 

which 

argued that the anti-insider' trading provisions should be 

limited to listed or at least public companies, as the 

criteria of public interest was önly sufficiently present 

in such corporations. With regard to private companies 

the Memorandum argued that the contract should be made 

one of uberrimae fidei, or at least a civil'remedy should 

be given Linder Section 13 of the Prevention of Frauds 

(Investment) Act 1958. (187) 
In all cases the institutes 

thought-that a criminal conviction should be a prerequisite 

to civil liability . 88) 0± course as a practical matter 
it would be'unlikely that a private plaintiff could mount 

a successful action given the profound evidential 'problems 

without a prior criminal conviction, or at least an 

official investigation. Indeed where-there had been a 

successful prosecution a private litigant might have been 

able to invoke Section II of the Civil Evidence Act 1968. 

The-standard of proof in criminal cases is naturally higher 

than in civil proceedings, - and the definition or requirements 

would be stricter. However, a 'private litigant would have 

to establish much more than what is required in a criminal 

case to obtain'civil recovery. For instance both privity 

and damage would häve to be established, whereas in a 

criminal prosecution it is not necessary to identify the 

party with whom the accused traded, and theoretically a 

prosecution could be brought even where the insider lost 

on the abusive transaction. With the greatest respect 
the ability to seek civil recovery should not depend upon 

a prior criminal prosecution, given the fact that the Bill 

would have vested the discretion to prosecute solely in 

the Secretary of State and* the Director of' Public 
Prosecutions, both being notoriously reluctant to prosecute 
in this type of fraud case. 'Furthermore, as 'trial would 
have been on indictment presumably most trials would have- 
been before a jury, and juries are generally regarded as 
unsuitable for complex coinmercial fraud cases, 

(189) 
and 

would almost certainly be in-appropriate in the present 

f ýI ýý , 
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ýýý context. It has been suggested that it would be. preferable 
to have a fund, at least created in part from fines paid 
by insiders, to which outsiders might'apply to for 

compensation. 
(190) 

The Institutes also thought that it should be made 

clear that. the paramount and over-riding duty of a trustee 

where he. was also an insider was to obey the anti-insider 
trading prohibition. Concern was also expressed for the 

position of_a director sho should almost always be in 

possession of inside information 'if he is performing his 

duties properly' with''regard to subscription for shares in 

bis company where there was a rights offer. Here the 

insider could be liable if he accepted or renounced such, 

and thus the accountancy bodies thought there should be no 
liability for subscribing. The IIlemorandum also. criticised 
the length of the 'disconnection' period. It was argued 
that six months was far too long, and bearing in mind the 

sensational nature of inside. information, a person should 

only be considered an insider where he had been connected 
with the. issuer in the preceding. two months. The Memorandum 

also pointed out that the Bill had not stipulated any period 

of limitation. There is of course no period of limitation 

with regard to indictable offences, although delay might 
be a factor in the exercise of the discretion whether to 

prosecute or not. In the case of civil actions in contract 
or tort the action must be brought within six years 'from. 
the date on which the cause of action accrued'. 

(191) The 
fact that the potential plaintiff could not at first 
identify the defendant, or indeed know of his. cause of 
action, does not prevent the running of the- limitation. (192) 

of course, where the action lays in fraud under Section 26(a) 

of the 1939 Limitations Act the time does not begin to 

run until such point in time as the plaintiff did actually 
discover the fraud or could with reasonable diligence 'have 
discovered-it. It is debatable whether an action under 
Clause 15(3) would be regarded as one in fraud. Even if it 

was not, where there-has been a fraudulent concealment of 
the right of action, the same rule applies under section 
26(b). It is open to question whether dealing on the 
Stock Exchange, simpliciter, on inside information would 
be enough, although it has been said that where the 
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wrong doer 'chooses his opportunity so wisely and acts so_ 
warily that he can safely calculate on not being found out 
for many a long day' he would not be alloi4ed to hide 

behind the statute of"limitations. 
(i93) 

Where the insider 

has used nominees or has failed to make the proper 
disclosureq as to his transactions it is at least arguable 
he would be within this principle.. 

The Institute of Directors, 
(194)whilst 

endorsing the 

Bill was perturbed by the dis-proportionate attention that 

the anti-insider trading provisions bad received. This 

was a sentiment echoed by both the Stock Exchange, 
(195) 

and the C. B. I., (195) 
The Institute of Directors was also 

surprised by the strictness of the proposed penalties, 

and concerned that the inherent vagueness of the concepts 

would deter the innocent director from dealing at all, 

and yet provide sufficient ambiguity` for the wrong doer 

to escape. A more critical view on the insider trading 

provisions was taken by the Aims of Industry, 
(l9? ) 

which 

regarded Clause 12 as 'an extremely onerous provision 

for both large and small companies' and the 'effect would 
be to 'sterilize' directors and employees shareholdings. 
The Aims of Industry, were also concerned, as had been 

the various accountancy bodies that there was no exception 
for trustees generally. The Aims of Industry passed no 
comments however, on the question of conflict of interest 
that might arise. There was particular concern for the 

effect that the prohibitions might have in small private 
companies where the ossification of the directors and 
associate's holdings would in effect destroy the liquidity 

of the companies shares.. 
The Bider Share Ownership . Council, 

(198) 
whilst agreeing 

with the general aim of the provisions, was concerned 
that it would create serious problems for institutional 
investors, particularly since such were being encouraged 
more and more, particularly by Government to become 
involved with corporate management. 

(199) 
The Council was 

also sceptical as to whether the ordinary courts would be 

capable of dealing with the law, and thought that a 
preferable approach would be the establishment of a Corporate 
Operations Panel, as had*been advocated in their earlier (200) Memorandum. 
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Another publication of some interest is the Report of , SSA ý 
the Company Law Working Party of the Bar Association for 

Commerce, Finance and Industry. 
(201) 

The Association, 

although concerned that unobjectionable transactions should 

not be struck down was in general agreement with the 

provisions in the Bill. The Committee thought that in 

order to protect innocent transactions 'it should be 

possible for a person, proposing to enter into a transaction 
"r 

in the shares of a company with which be is connected, to 

give... l4 days prior written notice 'to the company and the 

Stock Exchange'. 'This notice would state'that be had no 
knowledge that would materially affect the 'price of the 

. securities in question that had not been made publicly 

available. 
(202) 

If it subsequently transpired that at 
the time of the transaction the shares were about to move 

significantly, the burden of proof would be on the 

prosecution to show that the' person'cöncerned had the 
knowledge, which he had previously denied he had, and his 

object had been to make a profit or avoid a loss. This 

provision, in the view of the Association, would have the 

advantage that 'there would be a pretty strong inference 
that those who did not give the notice had something to 

bide' . 
(203) 

The Association 'considered that the provision 
of two weeks advance notice would not be unjustified as 
it was taken for granted that directors 'should rarely if 

ever' speculate in the securities of their own and related 
companies. 

(204) 
Another interesting recommendation of the 

Committee was that as institutional investors would 
naturally and properly require a'considerable amount of 
information about small companies before they would 
subscribe for the securities of such, their subscription 
should be excluded from the anti-insider trading provisions, 
subject to'the approval of the 'shareholders in general 
meeting. The Committee also recommended the creation of 
a register of-financial institutions which were known to 

operate proper internal procedures. ' Transactions by such 
institutions would be prima facie innocent rather than 

prima. facie unlawful, asunder the Bill, where one of their 

employees. or officers might possess inside information. 
It bad been suggested, -by a number of institutions and 

bodies, including the Institute Of Directors, that there 
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should be 'safe periods' following the publication of the 

annual and semi-annual statements, where dealings would be 

prima facie lawful. (205) 
Evidently, the Department of 

Trade did consider this but thought that it would be 

unworkable and-could lead to confusion. Indeed it was 
thought preferable to introduce a complete prohibition on 
directors and officers transactions for one month prior 
to the publication of such reports, and the announcement 
of takeovers. (206) 

Given the nature of insider trading, the approach of 
the Labour Party both in and out of office has been 

surprising. The Opposition did support the 1973 Bill on 
the ground that it introduced technical improvements, 

(207) 

but thought that 'the evil of insider trading had been 

greatly exaggerated'. 
(208) 

Indeed the Opposition Front 
Bench Spokesman thought that most insider trading 

resulted in the perpetrators losing money.. ' The Stock 
Exchange's 'hysterical' call for legislation was due to 
the'jobbers dislike'of fluctuations in the market. Indeed 
the Aims of Industry fastened upon the observations of 
the Labour Party spokesman as supporting their argument 
that the Bill's provisions on insider-trading were too 
excessive. The Opposition were perturbed-by the reversal 
of the burden of proof and the effect that the stigma of 
even an unfounded accusation might have. Mr. Harold Lever, 
M. P., thought that the anti-insider trading provisions 
amounted to 'an utterly indefensible criminal' sanction 
directed at a 'marginal mischief', 

(209) 
and was nothing 

more than 'an imposture upon our credulity'. " 
With the dissolution of Parliament and the General 

Election, the Bill never received the Committee Stage where 
members from both sides of the House had indicated their 
desire to subject the anti-insider trading provisions to a 
great deal of. analysis. The Conservative Government's 
approach was aptly stated by Mr Michael Shaw M. P., 

'I doubt whether we have the final answer. I do not think there ever will be a final 'answer, but it is 
right that we should try and do something about insider 
trading'. (210) 

The Conservatives promised to ze-introduce the Bill in their 
Election rlani. festo, in October 1974, (211) 

and it'is 
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understood that it is still their intention to introduce 

substantially similar legislation wbeever they might 
return to Office 

(212) 

The Labour Party was opposed to the approach of the 

Cons. ervative"Bill on the ground that it did not go deep 

enough into the philosophical foundations of enterprise 
law. Thus onassuming office, the Secretary of State for 

Trade, Mr Peter Shore announced that his Department was 
'currently undertaking a wide ranging. review of companies 
legislation and of"the machinery for enforcing it': 

(213) 

The Government was reluctant to introduce legislation until 
the Committee of Inquiry on Industrial Democracy, bad 

reported, 'as proposals for dealing with insider trading 

and other forms of market manipulation must clearly depend 

upon- the outcome of the review of these more general 

questions'. 
(21) 

The Government has been concerned to 

sort out its approach to the. question of regulation and 

supervision of the securities industry,, before deciding 

upon firm legislative proposals. With the recent 

publication of the Report of the Committee of Inquiry on 
Industrial Democracy(215) and the announcement of new 

procedures for the supervision-of the, securities industry, 

it might be that the Government is about to turn its 

attention to insider trading legislation. Certainly there 

have been indications that the. Government would like to 

introduce a short bill dealing with directors responsibilities 

and in particular with loans to directors and insider dealing 

during the 1976 to, 1977 Session. 
(216) 

on the other hand 

Mr. Ronald Cooper. the Under Secretary of-the Companies 
Division has publicly stated that legislation is extremely 
unlikely before 1978 as the Governments plans are still 
embryonic. 

(217) 

The Government was certainly unwilling to expand the scope 
of the Companies Act 1976 to include anti-insider. trading 

provisions. The Conservative Opposition attempted to insert 
the provisions on insider trading into" the Companies (No. 2) 
Bill 1976. (218) 

The proposed amendment would have introduced 
the original provisions completely unaltered into the Bill, 
which was a short technical provision primarily concerned with 
disclosure and audit. There was considerable opposition to 
this move, in particular from the City. The Government 
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accepted the insertion of the improvement of insider 

reporting, but refused to accept the insider trading 
provisions. 

(219) 
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(v) MORE PROPOSALS 
12; 193 

Of some significance, from the standpoint of likely 
legislative approach is the Report of a ; "Jorking Group of 
the Labour Party's Industrial Policy Sub-Committee, entitled 
the Community and the Company, Reform of Company Law, 

(220) 

rather anomalously called the 'Greenpaper'. The Group was 

concerned with the need to inject an element of 'public 
interest' into company law, and obviously made recommendations 
on may other things than just insider trading. One of the 
lynchpins upon what the Groups recommendations are based 
is the establishment of a statutory Companies Commission. 

The 'Greenpaper' is in agreement with the approach adopted 
by the Conservatives with regard to insider trading but 

questions whether it is possible to make an a priori 
definition for insiders, as no matter how wide it might 
be there will always be people excluded who should in a 

given case be within the prohibition. 
(221) 

Thus the Group 

considered that it would be better to provide that a 

criminal offence will be committed by 'any person who 

possesses inside-information of a price sensative nature, 

who knows or could reasonably be expected to know that it 

Js-inside information, 'and who uses the information for. 

the purpose of dealing to make a profit or avoid a loss'. 

This general provision could be supplemented by placing 
restrictions on the rights of certain defined persons 
likely to become regularly into possession of inside 
information, both in relation to their dealings and in 

communicating inside information to others where it is 

reasonable to suppose that such would use it, or with the 
intention that such should deal on it. The Greenpaper 

was extremely critical of the enforcement factor in the 
l973'proposals in that both criminal and civil enforcement 
depended largely on the ability of the Stock Exchange, and 
its willingness to track down and identify insiders. 
Indeed the Group were trenchantly critical of all the 
self-regulatory-agencies with regard to their ability and 
desire to properly deal with insider trading. 22` The 
Group thought that if insider trading was sufficiently 
wrong to justify criminal penalties the person with whom 
the insider traded should at least have the right to reverse 
the transactions, and in certain'cases it might be 
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appropriate to give the issuer the right.. to. call the 

insider to account. `', 

Changes in the law would be meaningless, in the Groups 

view,, unless they were accompanied, by changes in Stock 

Exchange practice, so that principals to transactions 

could more readily be identified and a proper system of 

market surveillance introduced. This is a salutary approach, 

as although all have pointed to the difficulty--of tracing 

caused by the jobbing system, and most have thrown up their 

bands in desperation, none have boldly recommended a 

complete-change in the stock market system.. Of course 

given the observations of the Labour Party in Opposition 

during the debates on insider trading one marvels at the 

rather strange 'cost benefit'. analysis the Group must have 

employed to have reached this conclusion. The Group would 

. consider that on-line market surveillance on the American 

model and active intervention by-the proposed companies 

commission was a very necessary prerequisite to effective 

anti-insider, trading regulation. 

The Stock Exchange not surprisingly concerned about the 

suggestions made by the Working Group published a detailed 

commentary on the Greenpaper. 
C223) The Council of the 

Stock Exchange thought that the Greenpaper's recommendations 
hardly went further than that everyone had. accepted was 

necessary, and thought that the general provision that they 

had recommended would be. unacceptably vague. 
(224) The 

. 
Stock Exchange . was naturally perturbed by the allegations 

made by the Working Group that the Council had been unable 

and unprepared to track down insiders. Indeed the Council 

stated that its investigatory procedures would be made fully 

available to any administrative agency charged with the 

administration of any anti-insider trading laws. With regard 
to the proposals to change the present market system and in 

effect dispense with the jobbing system, the Council 

castigated this. as 'absurd' and hardly. justifiable merely 'so 
that a few individuals can reverse transactions. which they 

willingly entered into'. With regard to stock market 
surveillance the Council was again keen to point out the 

essential difference between a jobber dealing as principal 
and a specialist on an American exchange acting merely as a 
matcher of bargains. Given the competitive position of the 
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and the inventory that he was required to maintain the 

swift publication of dealing prices would expose him 

unjustifiably. 
(225) 

(vi) CONCLUSIONS 

Thus in recent years there has been considerable 

thought given to the topic of insider trading and it is 

perhaps surprising that there is so much agreement on how 
the matter should be dealt with. Although it would appear 
generally accepted that the incidence of the abuse is not 

as great as some press comments would suggest, no one 
has publicly argued that it is justifiable or should not 
be the subject matter of legislation. Of course there is 

dividion of opinion on the question of urgency in 

legislation, and how significant such will be in terms 

of a cost benefit analysis. All would seem to be agreed 

on the need to invoke the criminal law, and most would 
favour some form of accountability to the company. Views 

do differ considerably as to whether there should be a 

civil cause of action in market trading. The'politicians 

seem agreed that there should. Thus although the wording 

of-any new legislation is-likely to be different from 

the 1973 Bill, and certain gaps are likely to be filled, 
in the result it would seem probable that any new 
legislative proposals will be basically similar to those 
in the 1973 Bill. 
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(vi) THE EFFECT THAT THE BRITISH PROPOSALS HAVE HAD ABROAD 

The recommendations of the Jenkins Committee have greatly 

effected the form and substance of legislation throughout 

the Commonwealth. The Justice Committee proposals on 

, 
insider trading-have also had an impact on the laws of 

. 
South Africa, and Hong Kong. 

(226A) 
The provisions in the 

1973 Companies Bill have had a direct impact how©ver, on 
the legislative proposals in Australia, and thus indirectly 

probably on New Zealand, and other countries that are 
particularly receptive to the Australian experience. 

The Federal Corporations and Securities Industry Bill 

of 1974, has already been mentioned in the earlier 
discussion on Australian regulation of insider trading. 

Its sponsors were particularly concerned to combat the 

considerable evidence of insider trading abuse that had 

come to light. (226 
To do this the Australian Labour 

Government adopted almost verbatum the provisions in the 

1973 British Bill in insider trading. 
(227) 

It is thus 

only necessary here to fasten upon the differences in the 

Australian draft. Of course the major difference is that 

the Australian provisions were advanced in the context of 
the creation of a Corporations and Exchange Commission. 

Clause 123(1) of the Australian Bill resembles Clause 
12(1) of the British Bill except that the Australian 

provision makes it clear that the 'connected persons' 
possession of the inside information must come about 'by 

reason of his so being, or having been connected with the 

corporation'. This would seem to confine the prohibition 
to information coming to the insider by virtue of his 

position vis a vis the company and would thus necessarily 
exclude. market information. This requirement runs 
throughout all the proposed Australian anti-insider trading 

provisions in the Bill. Clause 132(2) corresponds. to 
Clause 12(2) and Clause123(3) to Clause. 12(3). Although 
Clause 123(5) is basically modelled on Clause 12(4) -instead 

" of, the requirement that the securities should actually be 

quoted on a recognised Stock Exchange, the Australian 
provision requires that the securities should be such as 
have been approved for dealing by a Stock Exchange. In 
substance there is little difference. 
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What is of interest is that although Clause 123(6) 

adopts. 'Clause 12(6) there is no equivalent defence provided 

as that in Clause 14(3) of the British Bill, thus under 
the Australian provisions the Chinese Wall would provide 

no defence. This greatly worried the Australian financial 

community. The A. A. S. E., thought that the result of this 

provision would be to prevent financial institutions from 

dealing in securities, as they could never be sure whether 
any of their directors or employees was an insider. (228) 

The Attorney'General's Department accepted this criticism 
and promised to amend the Bill so as to 

_prýovide 
for a 

similar defence to that in Clause 14(3) of the British Bill. 
Although the Australian Bill defined connected persons 

" or insiders in the -same manner as the British provisions, 
using the same word 'individual' it is of some interest 
that specific criminal penalties are provided for 

corporations in Clause 125(2). It is debatable whether 
this only refers to the corporations liability as'an associate 
of a connected person or whether it means that a corporation 
may be liable as a connected person. 

(229) 

In Clause 123(8) it is provided that the prohibitions in 
the Clause do not preclude a holder of a dealers licence 

" from dealing in securities if the holder of the dealers 
license enters into the transaction concerned as an agent 
for another person, in pursuance of specific instructions 
by that other person to effect the transaction in question, 
and that the licence holder had not given any advice in 

relation to the transaction, änd that the other party was 
not associated with the licence holder. ' This is of course 
an extended adoption of Clause 14(2)(c) of'the British 
Bill. ' The definition of associate is in Clause 14 of the 
Australian Bill and is the same as'that in Clause''16(3) of 
the British Bill. Insider trading by Government officials 
is outlawed under Clause 124. ''" 

The 'penalties -laid down in the Australian Bill are far 
less severe than those prescribed in the British Bill. The 
maximum fine is only $10,000. and the maximum custodial 
sentence two years. Furthermore,. the penalties are 
alternatives to each other. In the case of a'corporation 
violating the prohibitions a maximum fine of $50,000 is 
provided for. 

Clause 125(5) provides for civil liability in the same 
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way tas does Clause 15(3). -The only major difference is 
that the civil liability provisions extend to violations 
of Clause 123(3) which is of course the associate and 
deliberate tippee trading prohibition. The British 

provision in Clause 12(5) was not extended so as to 

provide civil liability because of the problems of proof. 
Another difference is that apart from imposing liability 
for dealing or procuring transactions the-Austalian 

provision also comprehends a person 'causing' another to 
deal. This does eliminate some of the uncertainty 
surrounding the concept of 'procuring': The Australian 
Bill in Clause 125(8) also has a two years statute of 
limitation running from the close of the objectionable 
transaction. There is however no provision for telling 

where there has been a deliberate concealment-or a failure 
to comply with the reporting provisions. As in-the British 
Bill the common law doctrine of illegality is'expressly 

excluded. 
It is important to note that the Australian Bill 

contained no qualifications and exemptions as did the 
British Bill in'Clause 14. In particular there is no 
defence where the insider can establish that his primary 
objective in trading was. not to make a profit or avoid a 
loss. Thus liability would be strict, and significantly 
wider than the proposed British legislation. It-is 
however, provided that it is a defence to both civil and 
criminal liability where the defendant proves that . 'the 
other party to the transaction knew, or ought-reasonably 
to have known, of the information... before entering the 
transaction', under Clause 125(6). Of course-Clause 
125(5) and Clause 15(3) of the British Bill only provide 
a civil remedy 'to a person who was not in possession of 
the-information'-. The British Bill in Clause 16(2) made 
it clear that the other party must not have had possession 
of, or access to the information in a transaction involving 
unlisted sbares, 'and this must be substantiated, by the 
prosecution. The AustralianýGovernment did not accept 
recommendation of Professor Loss in. his special Report 
to the Attorney General that the proposed Commission should 
be empowered, and perhaps obligated, to bring restitutionary 
actions against insiders. The Bill also left open the 

215 

ýI 

4, 



CIO question of accountability to the corporation, although 
the Attorney General made it clear that this already existed 
as a matter of state lair. 

(23C) 

The State Governments of New South Wales, Victoria, 

Queensland and Western Australia, agreed to introduce a 

-. uniform Securities Industry Act in advance of whatever 

Commonwealth legislation might be enacted. 
(231 

The 

resulting legislation bears a considerable resemblance so 
far as insider trading is concerned to the provisions in 

the Corporations and Securities Industry Bill. Attention 

will here only be given to the New South dales Securities 

Industry Act of 19760(232) The New South Wales Act does 

incorporate a provision identical to Clause 14(3) of the 

British Bill which introduces the so called Chinese Wall 

concept. The criminal penalties in Section 113 provide 
for a fine. of .; 510,000 or five years imprisonment. Under 
Section 114 a civil remedy is provided, as under. tbe 
Commonwealth Bill, against insiders and certain tippees. 

Furthermore, under Section 114(1)b a corporation that 

violates the prohibition on trading whilst one of its 

officers is precluded from trading, and which cannot take 

advantage of the defence provided in Section 112(7) is 

similarly liable to the person who suffered loss as a 

consequence of the transaction. It should also be noted 
that Section 114(1)c makes it clear that the determination 

of what the price of the securities would have been had 

there been proper disclosure, is at the time of the first 

transaction. Another interesting divergence is that 

Section 114(j). 4 provides that an insider, stipulated tippee 

or corporation that trades when one ofits officers is 

precluded, will be liable to account for any profit made 
through the dealing to the corporation that issued or made 

available the relevant securities,.: Under Section 114(5) 

a two years"limitation period is prescribed. 
Under Section 114(3) it is provided that the amount of 

compensation for which a person is liable, or for which 
he must account, is the amount of the loss sustained by 
the claimant of the compensation or the amount of the 
profit, as the case may be,. or the amount of that loss or 
profit less the total of the amounts if any that the 
defendant has been found by a court to be liable to pay 
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to any other person under the Part or section of the Act, 

or Section 124(3) of the Uniform Companies Act, by reason 

of the same transaction. Under Section 114(4) the onus of 

proving that the liability of a person to pay an amount to 

another person arose from the same act or transaction for 

which another liability arose lies on the person it is 

sought to make liable. Finally under Section 114(6) it 
is provided that the state Commission may 'if the Commission 
considers it to be in the public interest to do so, bring 

an action in the name of and for the benefit of the body 

corporate or any other person for recovery of the loss or 
profit'. 
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9c 
THE ADMINISTRATION AND ENFORCET''JENT OF SECURITIES LAWS IN 

BRITAIN, WITH PARTICULAR REFERENCE TO THE REGULATION OF 

INSIDER TRADING. 

The question of whether the present scheme of administration 

and enforcement in the field of corporation and securities 
laws is adequate is one of controversy, and something that 
the present author has already written about. 

(1 Here the 

question will only be looked at in so far as the regulation 
of insider trading is directly relevant. 

(i) 'OFFICIAL LEGAT) REGULATORY AGENCIES. 

(A) THE DEPARTMENT OF TRADE. 

The Department of Trade (D. O. T), formerly the Department 

of Trade and Industry, and before that the Board of Trade, 
is the primary agency concerned with the administration of 
company law in the United Kingdom. 

(2) 
The Companies Policy 

Division has been concerned primarily' with insider trading 

in so far as it is that Divisions responsibility to draw up 

new legislation and provide general policy and data back-up. 

It is however, the powers of investigation and to. appoint 
inspectors that are most relevant to the regulation and 
detection of the abuse today. Although this is not the 

place to enter into-a full discussion of the law and 
practice associated with the appointment of inspectors 

given the importance of this procedure in recent years in 

uncovering insider dealing it is necessary to at least 
briefly pass upon the more significant points. The question 
of investigations into share ownership under sections, 172 
to 174 of the 1948 Companies Act has already been discussed. 
The Board of Trade and its descendants has long been 

empowered to appoint iCsjectors to investigate into 'the 

affairs of companies'. The Department is under a duty, 

enforceable by. order of mandamus, to appoint inspectors 

where the company concerned passes a special resolution. 
The Department is similarly obligated where the Court so 
orders. 

(4) 
Under Section 164 the Department has a 

discretion to appoint inspectors where there is a request' 
from 200 of the shareholders, or holders of ten per cent 
of the issued capital. ' The shareholder', application 

"must be supported by such evidence as the Department 

1" 'i. 

ä Rý 1 

2/9 



9cß 
'may require for the purpose of showing that the applicants 
have good reason for requiring the investigation' and the 

Department can require a deposit of"up to £100 a'security 
for the expenses. Under Section 165(b) -the Tepartment may 

appoint inspectors of its own motion 'if it appears to 

the Department that there are circumstances suggesting' 
that the affairs of the company are being or have been 

conducted "with intent' to defraud its creditors'... or 
otherwise for a fraudulent or unlawful purpose or in a 
manner oppressive of any part of its members or that it 

was formed for any fraudulent or unlawful -purpose' , or that 

the persons. who were concerned with the formation of the 

company or the management of its affairs 'have in connection 
therewith been guilty of fraud, misfeasance or other 

misconduct towards it ör'towards its members' or that its 

members have not been given all the information with respect 
to the affairs of the company which they might reasonably 

expect. in addition under Section 32 of the 1967 Companies 

Act where it appears to the Department that there are 

circumstances suggesting that there have been violations of 
Sections 25 or 27 or 31 of that Act, it can appoint 
inspectors to determine whether this has in fact been the 

case. 
The Department has however, been traditionally hesitant 

to appoint inspectors, in circumstances where such 
appointment would have been justified, on the ground that 

adverse publicity necessarily attendant upon such a course 
of action might 'do more harm than good from the standpoint 
of the' company and its investors. (S) Consequently, the 

greater the reluctance of the Department, the treater the 

suspicion when there was in fact an appointment. In 

essence, the power to appoint was regarded as a threat in 
terrorem. The Cohen Committee 6 

observed, 

'in many cases the appointment of an inspector would, 
we hope prove unnecessary as the knowledge of the wide 
powers possessed by the. Board of Trade might cause the 
directors on representations from the Board of Trade to 
meet the grievance of the shareholders'. 

Whether it be for this reason or others, arguably not so 
justified, the Department has been notoriously reluctant to 
exercise its. statutory powers. 

(?, ) 
Indeed, even in 1928, 

Llewellyn Smith commented that 'the Board of Trade... has 
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been a vigilant onlooker rather than a continuous 
supervisor'. 

(8) This has, perhaps understandably, 
resulted in considerable public disquiet and profound 
concern in Parliament. C9ý The Department's approach was 

aptly sumied up by Sir R. J. W. Stacy, the Under Secretary 

of of the Companies Division, 

'the reason for appointing an inspector is... to 
discover facts which cannot otherwise be elicited and 
not to intervene in management or to act as an 
arbiter between contending parties'. 

The Courts have been alert to the fact that the power of 
the Department to appoint inspectors has. been neglected 

and have recently criticised openly the Department's 

attitude. Lord Denning M. R., in the case of Wallensteiner 

v Moir commented that Mr Moir was 'put off' when he 

applied to the Department who 'suggested that he had a 

remedy in the courts', the. inf erence being that the 

appointment of an inspector would only be made as a last 

resort. In the earlier proceedings in the same litigation, 

Scarman L. J, stated that, 

'... the case illustrates the need for a profound 
rethinking of the processes available under our law 
for the investigation and determination of questions 
concerned with the control and use of the companies 
funds by directors and otbe's in a position to 
influence their use'. (12) 

The Secretary of State for Trade and Industry, replying to 

a question tabled by Mr Arthur Lewis M. P., delineated the 

procedure followed by the Department of Trade with regard 
to the appointment of inspectors. The applicant is 

required to submit a statement of the facts, in some cases 
verified by a statutory declaration, setting out fully the 

grounds for the application and reasons for the appointment. 
If the applicant consents, the statement is sent to the 
directors of the company for their comments, but it is 

probable; that"in all cases the directors would be approached 
by the Department for further information. (13) 

Although 
this obviously takes time, the Department considers it 

necessary to look at both sides before taking the potentially 
drastic step of appointing inspectors. 1,1bilst no doubt 
justified as a. general rule of prudence, the Department has 
on a number of occasions appeared at best to 'drag its 
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(14) I'J' 
feet'. Where 'the request emanates from the police, 
the Department, at least in recent years, has been certainly 
more prepared to expedite ratters. 

(15) 
Similarly, where 

the initiative is taken by a quasi-official body such as 
the City Panel on Take-Overs and Mergers, as in the Pergamon 

affair, 
(16) 

the Department seems more prepared to take 

action without embarking on a laborious enquiry. 
he Department's somewhat-tardy approach isrundoubtedly 

in no small. part due to its shortage-of adequately trained 

staff, the fact that the officers concerned are administering 
public money and their accountability to their political 
superiors. Another significant factor which aggravates 
the delay both of the appointment and the conclusion of 
the inspection, is the-fact that the inspectors report is 

only evidence of the matters stated therein to the extent 
provided for by statute; 

l7)the 
remainder being regarded 

as hearsay. Invariably, concurrent investigations are 
conducted by the police to enable them to obtain their 

own evidence. This is naturally wasteful both as to time 

and money. 
(18) 

However, a senior officer in the Companies 
Investigation Branch has expressed the view to the author 
that there is no duplication of effort'as the Department's 
inspection and the investigations of the police serve 
different purposes. 

(19) 
Whether this is true remains to 

be seen. Mr. Edward Heath, when Prime Minister, on 
answering a question put-by Mr. Cant M. P.,. emphasised 
that there was concern about the. dividend responsibilities 
of the Department of Trade, the police and the Director of 
Public Prosecutions and 'the arrangements are kept under 
regular review to ensure that there is no-avoidable 
duplication of : investigation'(2o) 

When the Department of Trade decides to appoint 
inspectors, it invariably appoints a queens Counsel and 
senior member of the accountancy. profession. 

(21)' 
Given 

the obvious reluctance of busy 'silks' to give up their 
practices, even for a limited period of time, appointments 
are normally made on a part. time basis. This has the 
effect-of prolonging the investigation in some cases 
significantly. Even if it were possible to induce a 
sufficient-number of people of the right calibre to accept 
full time appointments, the Department considers that the 
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cost would be prohibitive. It is not without. interest 

that both the Chairman of the Stock Exchange and Lord 
Shawcross, the Chairman of the Takeover Panel in recent 
open letters have advocated the appointment of solicitors 
as inspectors. (22) 

The Secretary of. State for Trade, the 
Right Hon. Edmund Dell, in a written reply to the Chairman 

of the Stock Exchange, wrote, 

'I agree that there is no objection of principle to the 
appointment of solicitors as inspectors where 
appropriate. The skills of cross-examination which 
develop from experience at the Bar are however an 
important attribute for inspectors in the majority 
of cases. Furthermore, ýf major company inspections 
are to carry weight they must be conducted by persons 
of eminence in their own profession, and-it will never 
be easy for such people to, leave their normal professional 
work entirely on one side'for a lengthy period'. (23) 

Lord Shawcross considers, however, that the Department may 
well be forced to reconsider this alternative or to take 
those 'who are not so busy and/or whose expertise, if any, 
lies in irrelevant fields'. Furthermore, Lord Shawcross 
takes the view that the pronounced tendency to prefer 
'wilks' to 'juniors' is a 'misconception'. Indeed, he 

remarks that there are 'many juniors with suitable commercial 
experience who would be better able to conduct these 

enquiries than many silks. 
24 

Nonetheless, given these 
difficulties, the length of time taken by inspectors to 

make the necessary investigations and then to report is 
still considerable. 

(25) 

Although this may not be an appropriate venue for 
discussing the reasonably wide powers of the inspectors; 26) 

it is pertinent to point out that in the last few years 
there has been increasing criticism of the way in which 
certain Inspectors have utilised these powers. 

(27) 
Indeed, 

Richard Milner commented on writing in the Sunday Times, 
that many lawyers consider that the process has degenerated 
into 

. 
a. '20th Century Star Chamber'. (28) 

The Secretary of 
State for Trade held a conference for over 40 assorted 
inspectors at the end of September 1976 but concluded 
that the procedures were not in need of any substantial 
alteration. It is apparent that the Secretary for Trade 
would like to see a general speeding up of the conduct of 
inspections but on the other hand he has himself stated 
that, 
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ire 'whilst I am certainly concerned to reduce the 
timescale of inspections.. the time needed to complete 
inspections-is materially affected by the procedures 
which are followed in order to be fair to witnesses'. (29) 

Another factor manifested by the inspection into. the 

Pergamon Affair was that-despite the powers of the inspectors, 

the presentation of a report can be significantly held up, 

particularly in cases where-foreign.. interests are involved, 
by lack of co-operation and frankness on the part of the 

controllers-of the companies, '-concerned. The publication 
of the Lonhro Report was held up for some months because 

of. the widespread feeling that the exposure -of :. some of 
the 'excessive trading' practices by the company and its 

subsidiaries particularly, in Third Horld countries might 

create 'difficulties'. Pressure was brought to bear on 
the Department of Trade by the Foreign Office not to 

publish. 
It is instructive to note the purposes for which the 

Secretary of State for Trade considers the appointment of 
inspectors can serve. 

C3° 
Firstly, the report is made 

available to the Director of Public Prosecutions and other 
(31) prosecuting authorities, Secondly, the reports may be 

used by interested parties for the purposes of civil 
litigation. 

(32) 
Thirdly,. the report may be used by the 

Department of Trade in itself bringing civil litigation. (33) 

Fourthly, the reports can be` used by investors, employees 
and others as evidence of the way in which the company is 
being run and whether it is beint managed properly. Fifthly, 
the reports can provide the'Governmerit'and the public with 
a'basis for discussing company law reform. 

A very important aspect to the publication of the 
inspectors report is. the sanction effect of disclosure and 
the focusing of public disapproval on certain persons. In 

recent years however, 'the'impact of this sanction has been 

mitigated by the-attacks that persons criticised in these 

reports have made, in particular-on the inspectors'personally 

and also on the entire'procedure. Indeed Robert Maxwell 

entered into a protracted confrontation with'the"Department 
of Trade, ' and similarly'both'Lonrho and the various named, 
directors there have done likewise. (34) 

There have been a number of cases where conduct approaching 
insider trading has been found by Department' of Trade 
inspectors. (35) 

There have been a few more where specific 
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insider trading has been identified and condemned by the 
inspectors. (36) 

,. 
Perhaps the most important. case, involving 

insider trading, 'is that involving the dealings of the 

late Sir Denys Lowson. 
(37) 

Fir D. C. H. Hirst O.. C., and R. N. D. 

Langdon, were appointed under Section 165(b) to investigate 

the affairs of the First Re-Investment Trust Ltd and 
Nelson Financial Trust Ltd, on the 10th July 1973. This 

appointment was later extended to the affairs of English 

and Scottish Unit Trust Holdings Ltd, in December 1973 

and in February 1974 to, the Australian Estates Company Ltd. 

The initial appointment arose out of considerable public 
disquiet about the sale in June 1972 of about 80% of the 
issued ordinary capital of the National Group'Unit Trusts 
Ltd, by the First Re-Investment Trust Ltd, Nelson Financial 

Trust ' Ltd änd the English and Sco'ttisb Unit Trust Holdings 

Ltd, and their purchase by Sir Denys Lowson, and his 

family and associates, and their subsequent resale at a 
great profit, amounting to more than £5,000,000 to Triumph 
Investment Trust Ltd. The companies involved in the 
transactions were companies within the vast Lbwson empire, 
which had been created by an intriguing , and-. often 
impenetrable web of cross holdings and associated holdings, 

scattered throughout the world. The two reports. finally 

produced by the inspectors are full of instances and 
examples of abusive domination and insider trading. (39) 

Given the degree of public criticism that had attached to 

certain of Sir Denys transactions, particularly one where 
he had acted as underwriter' of a rights issue, knowing 
full well that many rights would not be taken up and thus 

a substantial proportion of the securities would fall into 
his hands, all the time being possessed of material 
information which was not publicly available about the 

value of the issuers assets, be issued a. public statement. 
In this he said, regardless of his strict. legal duties he 
would 'in accordance . with the best traditions of the 
City' make restitution to the. shareholders and, companies 
concerned. 

(40) 
It is interesting 

. 
that although Sir Denys 

had contended. that there was no legal duty on him to make 
this restitution, the inspectors states, 

'knowledge of the `true' value of National and the fact that there were potential buyers was acquired by him 
wholly or at least partly in the course of management of the 11 companies . (41) 

i 
,ý 
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9i2 The inspectors added, 

'... he (Sir Denys Löwson) became in. effect a trustee 
to the companies concerned for the profit be gained 
and he is obliged to account to them for such 
profit' . (42). iI 

The Inspectors also thought, that if it had, been possible 

to identify from which 'companies a 1-1r, Mullins, an 
associate and confederate of Sir Denys had acquired his 

securities he would have been-liable to such as a trustee ° 

with regard to his profits. 
(43) 

The Inspectors referring to *Sir Denys Lowwsons -public 
offer of restitution stated, 

'we regard this as a matter which should now be 
settled without delay particularly since Sir Denys 
Lowson himself accepts, he holds the profits gained 
by him as a trustee of the 11 companies'. (44) 

Indeed: the Inspectors assumed that Sir Denys offer 

related to the profits made by his. family and in . particular 
bis son. Furthermore, the Inspectors. expressed the view 

that the restitution should also extend to those 

shareholders who had not exercised their rights under 

the rights offer already referred to. The Inspectors 

also thought that Mullins should join in the scheme to 

the-extend of his profit, This is of course a novel 

approach. 
Following the publication of the reports, and the 

considerable volume of press comment., Sir Denys Lowson 

suffered a tremendous loss of reputation, and resigned 

most; of his directorships. (45 
Lowson had transferred 

the bulk of his profits to his solicitors, but delayed 

making restitution until certain put options had expired 
and an attempt was made to rationalise and extract the 

Lowson interests from the group. 
(46) 

The eleven companies 

when their patience was exhausted: filed writs against 
Lowson for the repayment of 92,450,000, and the liquidator 

of English and Scottish Unit Trust Holding's' brought an 
action against Sir Denys and bis 

-son 
for £660', 000 alleging 

an accounting of profits and damages- for. conspiracy. A 

similar action was commenced against Mullins for £47,000. 
The actions were finally consolidated. 

(4? ) 
Consolidated 

the claims. came to about £5,200,000. The problem was 
that whether or. not-the Lowsons made repayment they had 
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to pay £1,500,000 as capital gains tax, and that due to 

the market slump the £1,888,000 that Lowson had invested 

in the market had lost ä200,000. The problem was aggravated 

by Sir Denys death on 10th September 1975, tecYinically 

impecunious, although reputedly worth over £2000,000,000. 
ý 

In the result Lowson's estate repaid the profits, with 

interest amounting to in excess of £7,000,000. 
The Department of Trade had supplied the Director of 

Public Prosecutions with copies of both the interim and 

-final reports, and investigations into the various share 
transactions had been conducted by the police. 

(49) Although 

the police bad been expecting instructions to arrest 
Sir Denys and Mullins from mid October 1974, the Director 

of Public Prosecutions seemed particularly reluctant to 

come to a" decision whether charges should be brought'. 

Indeed the present author made representations to the 

relevant officers of the Director that Section 13 of the 

Prevention of Frauds (Investments) Act 1958 should be 

considered, a view: the police were in agreement with. 

Finally, on the instructions of the Director, summonses 

were obtained against Sir Denys and T-ullins, at Bow 

Street Magistrates Court, with regard to their dealings 

in the securities of the National Group Unit Trusts. 

" Sir Denys died within three hours of this, before the 

police had served the summons. 
00. ) It is interesting 

that the summonses which were based on violations of 
Section 199 of the 1948 Act, conspiracy to defraud and 
fraud, referred to the 'dishonest concealments of material 
facts and by other fraudulent devices' , and that 'they 
dishonestly bought shares from these companies at 
deliberately low prices, 'knowing they could be sold 
shortly afterwards at much higher prices'. ' The Court 

allowed the D. P. P., to withdraw the summonses. Mr. John 
Mathew for the D. P. P., observed that Mullins had shown 
his intention to defend the action, and given the fact that 
Sir Denys bad been the prime mover, the profound evidential 
problems and Mullins age and. health, 'neither the interests 

of the public nor the interests of justice require what 
would undoubtedly have been a long and complicated and 
expensive proceedings against him' It is said that Sir 
Denys death was largely a result of'the pressure and 
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disgrace that was-brought upon-him.. 
Thus the expedient of appointing Inspectors can prove 

very useful in cases of suspected insider trading. If 

nothing-else the disclosure sanction is important. Although 

as has already been shown, the impact of this can be 

reduced by counter publicity programmes, as staged by 
Robert Maxwell, Gerald Caplan, and the Lonrho directors. 

It is interesting that the Head of the CompaniYs 
Investigation Branch of the Department of Trade(51) considers 
that one of the most effective deterrents to insider trading 
is the threat of an inspection under Section 32. Indeed 
the author understands that the mere threat-of such has 
resulted in people fleeing to the antipodes, or committing 
suicide. It is perhaps anomalous that the Department 

. counts such instances among its successes. Of course 
inspections are very expensive, and as has already been 

. pointed out there are-limitations on the number that can be 

simultaneously conducted given the small number of eligible 

. inspectors. In many instances it would be using a sledge 
hammer. to crack a nut, and a not very efficýeht sledge 
hammer at that. 

The Jenkins Committee Report(52) accepted the argument 

. that there should be a power in the Department of Trade to 
make investigations without having to appoint Inspectors. 
The Committee was mindful that the unnecessary appointment 
of inspectors may harm the company and thus the Department 
should have procedures open to it to enable it-to act 
immediately and in. some cases preliminary to such an 
appointment., 'This need was filled to some extent by 
Section 109 of the 1967 Companies Act which granted a power 
to call for documents and information from companies and 

"s persons associated with them to the Department. (53) 
This 

is a most important power and is. adni4istered by, the 
Companies Investigation Branch, and, not by outside inspectors. 
Due to the effect on companies, investigations under this 
provision are not made public. Indeed, as with the 
inspection'powe's proper, it would appear that these 
investigatory powers 'act as-a deterrent' and the mere 
threat of it 'causes 'a company to put its affairs in orderC54) 
An interesting eyample of'the use of these provisions 
concerned the Kina affair where the Department exercised 
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its powers under Section 109, at the request 
and then later appointed two Inspectors. (55) 

interesting investigation:, involving alleged 
was that conducted by the Department of Trod 
Tokengate Investment Company. This had been 

915 
of the police, 

Another 
insider trading 

e into the 

a former 

Slater, Walker Securities satelite. During the-extradition 
hearings against Mr" Jim Slater and Mr Tarling, it had been 

contended that the use of personal share dealing and 
incentive companies for executives was perfectly permissible 
according to British law, because of the existence of 
Tokengate. Mr Edmund Dell, ' the Secretary-of State for Trade 
immediately ordered his Department to investigate Tokengate. 
It was found that through this company which both insiders 

and also certain leading politicians were interested, 

acquisitions had been made in companies that were potential 
targets of the SWS group, leading to substantial- profits. 
It is understood that the Department has not taken any 
action, due to the internal reorganisation of SWS, and the 

resignation of a number of the relevant insiders. 
The Department of Trade'Investigation Branch has 

accountants, lawyers and investigation officers among its 
staff. The latter group, which numbers about 50, are mostly 
ex-C. I. D. men. The authors understand, from a senior 
official in this Branch, that Whilst the presence of a 
foreign element izi a particular enquiry does create considerable 
problems, there is a reasonable amount of international 
co-operation, at least in relation to obtaining evidence if 
not with regard to enforcement. Prosecutions and civil 
proceedina. s, other than those dealt with by the Insolvency 
Service and Official Receiver are donducted by the Registrar 
of Companies of the Compsnies Administration Branch in 
consultation with the Department of Trade's Solicitor. 

The other Divisions in the Department of Trade concerned 
with company law and administration, have not-been directly, 
or for that matter indirectly concerned with insider trading. 
One interesting case, which did however, -involve the 
Insurance Division was that-surrounding the collapse of 
Vehicle and General. Suspicions as to the solvency or 
otherwise of V&G had been widespread before the final 
collapse, yet. neitbe'r the Department of Trade or British 
Insurance Association had sought to intervene. (56) 

Prior 
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to the announcement of insolvency the company's shares 
fell from a high of 362p to 16p. It was discovered that 

prior to the announcement, Keyser Ullmann & Company, which 
had acted as V& G's merchant bank on a number of occasions 
bad pulled out their own and their investment clients 
funds from the conpany. (57) 

Allegations of insider 

trading were denied by the bank, and it was asserted that 

the sales. had been decided upon through analysis of 

publicly available information. It appeared that there 

bad been a leak of information from the Department of 
Trade as to the likely collapse-of the company sometime 
prior to the announcement. 

C58? 
As with the collapse of 

Courtline a few years later there was considerable pressure 
on the Government to initiate a full inquiry, and possibly 

even appoint a Royal. Commission. The Government appointed 
Mr. Justice James to conduct a Tribunal of Inquiry into 
the leak and circumstances surrounding the colleppe of 
the conpany. 

(59) 
The Tribunal accepted the findings of 

the earlier police investigations that the source of the 
leakage had been a Mrs Rose Norgan who had been employed 
as a photorinter in the Division. (60) 

It appeared her son 
worked for an insurance broker and she? had regularly 
passed him confidential. documents with a view to 'assisting 

him in his work',... she sought and she obtained no direct 

personal gain-from what she did' . 
(. 61 

The so .n also received 
no financial rewards, 'his motivation for *obtaining the 

-information was his desire to ingratiate. himself with bis 

employer'. The Tribunal pointed to the public , criticism 

and disgrace that had rightly fallen upon the mother, son 
and employer. 

(62} 
kjr Justice James,. was concerned to 

ascertain whether the, information had been used for 
insider trading, and the Treasury Solicitor with''the 
co-operation of the Stock Exchange. instituted a füll 
inquiry into share dealings in the issuer from the lst July 
1970-to 3rd March 1971. Intermediaries and clients were 
interviewed and statements taken. The Treasury and the 
Tribunal concluded that 'as a result. of this massive 
investigation we are satisfied that no shareholder in the 
company derived any advantage from information improperly 
obtained from the Department' . 

(63 
With regard to the. 

persons to whom the information. had been leaked the 
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investigators found that they had not dealt in the 

conpany's securities. The recently published report of the 
Department of Trade Inspectors into the affairs of the 

company confirmed that they had found no evidence of insider 
trading as a result of the leak. 

Given the position of Keyser Ullmann, and its obvious 

position of conflict of interest, which James J, accepted 
was usual. practice in the City, the Tribunal decided to 

scrutinise its trading. The Tribunal found that the 

advisory service was completely segregated and independent 
from the investment service. The Tribunal held that the 
investment manager, 

'in advising these sales acted solely on his judgment 
as an investment manager, and without seeking or 
obtaining any information from the merchant banking 
side of his company, and without having any information 
about the company other than that what was derived 
from the published accounts and commend in the 
press... we are satisfied that there was no impropriety 
or misconduct of any kind on the part of Keyser 
Ullmann'. (64) 

Although the Tribunal criticised the conduct of the 
Department of Trade and personal negligence of certain 
senior officials the Department of Trade-Inspectors in 
their report put the blame. for the debacle on three 

executive directors of the company concerned and largely 

exonerated the Department. 

Finally for the sake of completeness it is necessary 
to point out that there are a host of other authorities 
that to some extent are also concerned with the 

administration of the law in this area. There is the 
Registrar of Building and Friendly Societios, (65) 

The 
Registrar of Restrictive Trade Practices, the Office of 
the Director General of Fair Trading, the Department of 
Industry, particularly under the Industry Act 1975, and in 
recent years even the Parliamentary Commissioner has become 
increasingly involved with matters relating to the Department 
of Trade's regulation of companies especially in the area 
of inspection. (66) 

It might-even be argued that the 
Companies Court should be regarded as a regulator given 
the reasonably-high proportion of essentially administrative 
matters that it deals with. 
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(B) TII E Bý K OF ENGLAND 

The Bank of England as an institution and the Governor 

as an individual are particularly important authorities 
in the present field of regulation. The role of the 

Governor in tbe. setting up of the City Panel on Takeovers 

and Mergers has already been mentioned. Furthermore, it 

is the very great authority and respect that the Bank 

wields both domestically and internationally that has 

so far rendered the essentially self-regulatory structure 

of regulation viable. The Bank has considerable indirect 

regulatory powers over financial institutions, and 

exercises direct regulation through its Banking Supervision 

Department. 
(67) 

The Bank-and Governor have always spoken 

out against insider trading', 63) 
and would support such 

being made a criminal offence, as has already been 

mentioned. In recent months, with the Treasury the Bank 
has been extremely active in the enforcement of the 
Exchange Control laws, and has been specificically concerned 

with potentially abusive transactions put through financial 
intermediaries. In March 1976 the Council of the Stock 
Exchange, acting on instructions from the Bank, withdrew 
Lewis Altman & Co, exchange control permission, and recently 
the Treasury has issued an order under the 19+7 Exchange 
Control Act banning all security dealings by Mr Judah 
Binstock, now resident in Spain, and ordered all banking 
institutions to send details of all his transactions to 

the Bank of England. 
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(C) THE RETROFOLIThN AND CITY OF LONDON COTM JUTY FRAUD 

'DEPARTr ENT . 

921 C 

The Metropolitan and City of London Company `Fraud 

Department , or ]Fraud Squad as it is. more popularly known: 

consists of some 160 was established in 1946 and now' 

officers, organised into three sections, each under a 
Detective Chief Superintendent, all under' the command of 
a Deputy -Assistant Commissioner of the, Metropolitan Folice 

Force. This command structure can cause problems for City 

of London officers, as they are also under the command of 

the Commissioner of the City of London Police. 

The Squad is solely concerned with the investigation of 

company and financial frauds and closely allied matters. 
All sections are in, a state of permanent ove'rwork'and the 

norm appears to be that between 65 and 75 investigations 

are going on at any one time. 
(69 

The difficulty is that 

as the work load is for obvious reasons inconsistent and 

various, the Department has to at best function with only 
that staff which would be justified during a relatively 
lax period. It seems that in a context of scarce resources 
it would be 'unjustified' to have underworked officers. 
The shortage of staff is further aggravated by the often 

protracted nature of the investigations and the fact that 

in many cases officers have to be sent considerable 
distances outside London. For example, 'in one recent 

case two officers spent two years working on a single case 
in 'Aales and thereafter it took a further eighteen months 
to obtain a conviction. 

A particularly difficult problem that"the police have. 
bad to face is the increase in conpany'fraizds with an 
international or foreign flavour. Indeed, it has been 

estimated that the' Department deals with at least 20 such 
investigations each month. All the officers in the 
Department are constantly in a state of readiness tobe 

-sent at a few months notice to virtually anywhere in the 

world. The average time spent travelling by these officers 
is the highest in the force. " This difficulty is attenuated 
in part by a reasonable degree of co-operation from 

countries such as the United States of America, Canada, the 
Commonwealth and most European Countries. But this must 
be set against lack of assistance in other countries which 
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has significantly affected the officers' ability to 

obtain evidence let alone achieve conviction. Needless to 

say, the formalities which must be complied with in many 

foreign countries before an officer can conduct 

investigations in another jurisdiction does not improve 

matters. It would appear that the British authorities do 

not require similar formalised procedures but adopt a 

more flexible approach. The matter is in the. hands of 

the Home Office except where extradition is 'concerned in 

which case the Director of Public Prosecutions supervises 
the investigations. 

, 
The officers in the Department are ordinary members 

of tbe. C. I. D., and are appointed solely from its ranks. 

Indeed, the Department makes much of the fact that all 

its officers have at some time 'trod the beat'. The 

Department is not very popular or attractive to new 

recruits, although it would appear that once tbe. officers 
have become members they are reluctant to transfer out of 

'it to another Department or Squad. One serious problem is 

that as a general rule promotions are from outside and not 

within the Department. Thus, ambitious 'officers in the 

Department seeking promotion will invariably have to go 

outside the Company Fraud Department. Whilst this 

diffusion of expertise might be beneficial for the C. I. D. 

as a whole,, it does operate to continually 'cream off' the 

best and most experienced officers in the Department. 

This is not to say that as. a matter of practice there are 

not some promotions from within the Department. 
Once transferred to the Department, the officers 

obtain their expertise largely from practical experience 
in the job. The normal approach is for a new recruit-to 
the Department to 'ask brokers and other professional 

people that he might encounter in the conduct of his 

investigations to assist'him. It would seem that officers 

often retain these initial contacts on asocial and 
professional, basis which can be a significant source of 
future assistance. The surprising fact is that 

professionals engaged in the securities industry are so 
prepared to assist in this way without any financial 
incentive the. probable motive being a'civic conscience 
or the prömotiön of good relations with the police. 
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The Department of Trade does on occasion arrange special 
lectures for the police and there may be short courses 
for officers in the Metropolitan and City of London 

Company Fraud Department and Regional Fraud Squads which, 
inter alia, teach basic accounting and interpretation. 

Indeed, the Department and its officers place considerable 

reliance ? upon ordinary techniques and questionning the 

principle-being that policemen are well acquainted with 

criminals and the so called 'white collar' criminals 
that they have to"deal with are intrinsically no different. 

Whether this is a justifiable approach to the modern and 

sophisticated fraudster from the middle class remains to 

be seen. One might take the view that it would'be 

perfectly reasonable for the Department to have a small 

core of officers specially trained in the more technical 

asoects of'the problem but it appears that the Department, 

and indeed the police service as a whole seems extremely 

reluctant to have specially trained officers on its staff 

such as accountants and lawyers. It goes Without saying 
that the Department can always refer a point *to an 

outside expert and the Department actually retains a firm 

of chartered accountants for this purjose. Furthermore, 

advice can always be obtained from the Department of 

Trade with which there is a considerable degree of contact. 
For example, in the inspection into London and Counties 
Securities, four officers of-the fraud squad were assigned 
to investigate certain share dealings at the request of 
the Department of Trade and its-Inspectors. 

Although-the police can and occasionälly do request 
the Department of Trade to exercise it's powers of 
investigation under Section 109, it has been suggested 
that the police themselves should be allowed to seek 
warrants for inspection of corporate records from a 
magistrate as they can in the case of arrests or for. 

searches-for stolen goods where there is a reasonable 
suspicion that an offence has been committed. 

(70) The 

police do experience great difficulty with regard to 

" foreign nominees but of' course the Department of Trade 
does possess reasonably extensive powers in this respect 
and there are provisions in "Section 27 of the Companies 
Act '1976 bearing upon this problem. ' Moreover, in the 
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words of one senior officer the Department usually gets 
the necessary information one way or the other' . 

I 
q 

As already pointed out, 
_ 

there has been, criticism of 
the duplication of effort by the police and the Department 

of Trade. The police are to some extent concerned about 

this. In one instance the police have started to I 
investigate the affairs of a company when, after an 
investigation under Section 109, the Department of Trade 

appointed inspectors. - During the course of the inspection, 

the police were 'asked' to discontinue or at least freeze 

their investigations which they did. -In fact, the 
inspection lasted some two years, and whilst a very 

readable report was issued disclosing possible criminal 

offences,. the Inspector had not taken statements from 

the witnesses and many of the original-documents had been 

either lost or returned to their owners. The Director 

of Public Prosecutions bad little choice but to-direct 

the police to start a new investigation for the purpose rk 

of acquiring evidence of these possible criminal offences 
three years after the event. 

The police, as does the Department of Trade, obtains 

most of jts 'leads' from aggrieved persons and their 

associates. There is also a relatively high number of 
anonymous complaints. In other instances,. reports are 
sent from the Department of Trade, usually through the 
Director of Public Prosecutions and liquidators. Added 
to this, there is a high degree, of co-operation with the 

Stock Exchange and, in particular, the 'Assignees 

Department'. The Department encourages its officers to 
keep their 'ears close to the ground' and as with most 
police work the best leads, are picked up in the City 
bars and through the financial press. The Department 
has built up an impressive library of companies and 
people running to well over 26,000 files with an addition 
of an average of 75 a month. Due to the pressure of work, 
the Department does not find itself able to-exercise 

routine surveillance and its preventative. role really 
amounts to no more than being . 'known to be around'. 
Another problem resulting from the heavy work load is 
that it is unable to investigate and press new or 
uncertain aspects. The Director of Public Prosecutions 
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is known by the police to be reluctant to waste time and 

resources in prosecuting dubious or novel offences. This 

has been particularly evident in relation to insider 

trading. 

It would seem that the Department during its 

investigations has uncovered a reasonably high amount of 

insider trading, although the Department is not interested 

specifically in such activity as it does not in their view 

constitute a criminal. offence. It is interesting that 

the senior officers in the Department would be generally 

sympathetic to the provisions in the 1973 Companies Bill 

on insider trading. However, a Chief Superintendent 

informed the present author that to be able to devote 

any attention to such, a further 20 officers would be 

needed. Whilst the Department does keep reasonably close 

contact with the Companies Registration Office, many 

officers are dubious as to bow effective insider reporting 
is, particularly given the ex post facto nature of the.. 

obligation and the availability of nominee trading. Many 

officers are sceptical as to whether if insider trading 

was made a criminal offence it would ever be practically 

possible to obtain sufficient evidence to get a conviction. 
There was a widespread feeling among members of the 

Department that the avilability of civil remedies would 

assist in the general enforcement of such an offence. 
Since the establishment of the Metropolitan and City 

Company Frauds Department the various Regional Police 

Forces have established their own fraud squads. There are 

at present some 39 Police Fraud Departments in the United 
Kingdom varying considerably in terms of expertise, size 
and responsibilities. 
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(D) Ti-iýL+ DIRECTOR OF PUBLIC. PROSECUTIONS 

The D. P. P's stäff is divided into two Divisions, both 

under an Assistant Director being responsible to the 

Deputy Director and the Director himself. The first 

Division is the-Metropolitan Police, which is broken down 

into a number of Sections dealing with the Metropolitan 

Police, the Central Division Research and fromour point 

of view, more importantly, Fraud and Criminal Bankruptcy. 

The Second Division is concerned with the whole country 
dealing with all prosecutiong by police authorities outside 

London as well as London except those relating to complaints 

against the police and Fraud and. *Criminal bankruptcies. 

Each section has about eight professional lawyers in it 

and-'of course the necessary clerical and secretarial 

assistants. The relevant section for our pürpbses is 

the Frauds and'Criminal Bankruptcy section. 
In cases of fraud, as soon as the police have'completed 

their investigations the papers will be forwarded to the 

Section for consideration. Invariably, due mainly to the 

complex nature of company frauds there will be a need for 

further investigations end this must be handled by the 

police. Contrary'to pupular belief, the Director has no 
investigatory staff of his own. * In certäii cases be will 
become involved in instigating the police investigation 

himself where complaints have been received especially 
from liquidators. Wehere the case is exclusively a matter 

of company law or one involving the Prevention of Frauds 
(Investments) Act 1958, the Director would normally, 
although not always, refer the case to the, Department of 
Trade. On rare occasions the Director might actually 
receive coriplaints from members of the public. 

It would appear from information received from the 

Frauds and Criminal Bankruptcy Section tlat'in a not 

inconsiderable-number of investigations, proceedings had 
to be abandoned due to the use of foreign nominees. Where 
this was a feature of the case, the Section considered 
that much would depend upon the personal contacts of the 
investigating officer. Of course, where there was a 
significant degree of political and diplomatic pressure 
involved, as has been the case in a number of recent 
investigations, other cöuntries are usually more 
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responsive. 

It is worth noting that the D. P. P., is concerned about 
the length of time it takes to investigate fraud and later 

prosecute. The Head of the Section commented that the 

effusion of time produced great difficulties. in relation 
to evidence and could be unfair on suspected persons who 
might in fact be quite innocent. 

. 
The average period of 

time was two years but some cases lasted considerably 
longer. Given the fact that the Section usually only 
bad six professional officers in it and had to cover 
prosecutions of all frauds and criminal bankruptcies in 
England and Males, the Director is very conscious of the 

cost/benefit aspect. Indeed, the Head of the Section 
informed the author that as a matter of policy, the 
D. P. P., would ideally like to prosecute all cases of 
fraud that the police refer to. them, but their prime 
concern must be with those cases which involved some 

public interest justifying the expense of the proceedings. 
Where a small amount is at stake or where there is no 
immediate public harm or where the person concerned is 

already serving a sentence, the D. P. P, might decide that it 
. 

is not worth proceeding to trial. In exceptional cases, 
the D. P. P. 's decision might be influenced by the fact that 
there has been or there is the liklihood of civil 
proceedings. 

An important factor which affects the. overall enforcement 
process in this area of law is the often derisory maximum 
penalties which are provided for in statutory offences. 
For instance, in the Department of Trade's prosecution of 
Land & General Developments in February 1974 for violations 
of Section 54 of the Companies Act 1948, the maximum 
statutory. fine of £100 was imposed with 9200 costs though 

. some £105,000 was involved in the transaction contravening 
the Section. It is hardly surprising that many involved 
in the enforcement process feel frustrated by this state 
of affairs. 

Many senior and also junior officers in the police 
fraud squads take the view that the situation night be 
improved by the establishment. of a special investigatory 
and prosecutionary authority to deal with securities and 
company law offences particularly if insider trading 
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9zß ýý is made a criminal offence. This view is not shared by the 

relevant Section in the D. P. P., who does not consider that 
the number of cases likely to be detected would justify 1 

the expense this would necessarily involve. However, it 
is interesting that the D. P. P. 's Fraud and Bankruptcy 
Section would like to see the introduction of 'specialised 

officers' who had expertise in areas like accountancy. 
In the Head of the Sections view it was inevirable that 

under the present system investigations were protracted 
and on occasions the police officers concerned had missed 
the crucial point of the investigation due. to sheer lack 
of expertise. 

(? ') 

The Director of Public Prosecutions has not given the 

question of insider trading over much attention so far, 
but would have supported the provisions in the 1973 Bill 

rendering such a criminal offence. If insider trading 

was made a crime, the Head of the Frauds and Bankruptcy 
Section thought it would be treated the same as any 
other fraud and investigated and prosecuted in the same 
manner. Given the very limited resources of'the D. P. P. 

and the general approach to fraud prosecutions, one 
should not be over optimistic with regard to enforcement. 
There was considerable concern as to whether it would be 

possible to identify insider trading and then be able to 
trace the persons concerned. 
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(ii) SELF REGULATION 
dal 

Apart from . the legal regulation of the securities 
industry and those who practice therein, there is, as 
has already been pointed out, a far more important 

self-regulatory structure. For the sake of clarity, this 

may be divided into a category of External self-regulation 

and another of Internal self-regulation. 

(A) EXTERNAL SELF-REGULATION 

Reference has already been made to the more important 

manifestations of external self-regulation in the context 

of insider trading. Namely to the City Code on Takeovers 

and Mergers and the Rules and Regulations of the Stock 

Exchange. By way of illustration it is necessary to 

briefly touch upon certain other external c6de and agencies 

concerned inter alia with this area. 
(72) 

So far as solicitors are concerned the Law Society's 
Council has issued guidance specifically on the question 
of insider trading. 

'The Council is of the opinion that it would be 
improper conduct for a solicitor to use for his own 
personal advantage or for the advantage of any client 
of his or of his firn or for the advantage of any 
trust of which he or his partners are trustees, or to 
communicate to any other person any confidential 
information obtained by him or his firm 

. 
in the course 

of his professional practice'. (73) 

C 

The Council continue that, 

'it would not of itself be improper conduct for a 
solicitor/trustee to deal for his trust in the shares 
of a company for which he or his firm-acts, or of which 
he is a director, a solicitor should bear in mind before 
be does so that a situation of conflict could well arise 
as be would be precluded from using information obtained 
in the one capacity for the protection of beneficiaries 
to whom he owes a fiduciary duty in another'. 

This reflects the generally high fiduciary. standard that 

a solicitor is held to in dealing with his clients. 
(? 4) 

Considering the role of solicitors and their general 
involvement with investments, (75) it would seem that 
insider trading would of itself be sufficient to render a 
solicitor liable to a charge of conduct 'unbefitting a 
solicitor'. 

(76) Lord Upjohn referred to the same problem 
in Boardman v Phipps, to which reference has already been 
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32 made. 
(77) 

The General Council of the Bar has"not--issued a similar 

statement to that of the Law Society. It would seem 

however, the General Council or Senate would. take *. the same 

approach, should a barrister be found to have abused 

confidential information. in such a way. 
(78) 

The Bar 

Association for Commerce, Finance-and Industry has stated 

that insider trading. is. _improper. 
09) 

The Institute*of Chartered Accountants in England and 

Wales has not issued -any -rules "specifically "on 'insider 

trading for. its members, although the Secretary to the 

Institutes-Investigation Committees stated-in a letter 

to the author that a 'member guilty of, insider trading or 

of the improper disclosure of confidential information 

would be regarded as a suitable subject for disciplinary 

action'. 
(80) 

The Secretary of the Association of Certified 

Accountants hap also informed the present author, that 

whilst they have no rules specifically on insider' trading, 

such would be considered unethical. 
(81) 

Of course with 

the growth in criticism of the conduct of the accountancy 

profession in recent years, particularly in Department of 
Trade inspectors reports, the profession is currently 
tightening its disciplinary, procedures, with co-operation 

. 
from the Department of Trade and the Bank of England. 

Although the Society of Investment Analysts, does not 
have any express, rules of conduct on insider trading, it 

has suggested observance of those drawn up by the American 

Financial Analysts Federätion. 
(82) The Institute of 

Management Consultants in its Code of Professional Conduct, 

prohibits any of its members or their employees, for which 

members must take-responsibility, "divulgirig or using for 

their personal benefit, 'any confidential information 

co1cerning a", clients business without the clients 

pernission'. 
(83) This would certainly comprehend insider 

trading. 
(84) 

Full disclosure of all interests that might 

-conflict with the clients, are also required. Neither the 

Institute of Chartered Secretaries and Administrators, (85) 

nor the Hotel Catering and Institutional Management 

Association, 
(86) have issued general statements on insider 

trading, although both disapprove of it. " 
It is perhaps surprising that the various institutions 

and organisations that support the City Panel on Takeovers. 

I 
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and Mergers have not seen fit to draw up specific rules 
for their own members. Indeed ITr Smout Q. C., and Mr. A. 

Basden, in their report; on their inspection into the 

affairs of Blanes were critical of the Issuing Houses 

Association for_not having drawn up a code of conduct with 

regard to the public issue of securitries. 
(87) 

-Indeed the 

I. H. Q.. , consider that they should not 'fetter, prescribe 
or regulate' the affairs of its members. 

(88 The C. B. I., 

were similarly opposed to the drawing up of such rules, 
and thought that such would be! "inappropriate". (89) 

One of the most detailed self-regulatory codes directed 

at insider trading is that issued by the Institute of, 
Directors. 

(90) 
The Institute points out that if a director 

is doing his job properly he must be 'in the know' and 
this privileged position places hin in apposition of trust 

with regard to the shareholders, the employees, the 

creditors and to his fellow directors. As a paramount 

principle the director should always place his company's 
interests above his own, and this is particularly important 

where he seeks to deal in the company's securities. 
(91) 

The Institute states that directors should never deal whilst 
in possession of inside information and that it will expel 
any member who did so. 

(92) 
It is interesting that the 

Institute consider that the reputation of a company might 
be harmed and thus impair the company's investment status 
where the directors are seen to engage in insider trading. 
'A director who flouts this elementary rule is plainly 
unfit for -office' . 

The Institute recommends two precautions for directors 

who wish to hold securities in their compahy's firm which 
the Institute considers desirable. Firstly, insiders 

should not 'trade 'around' the time that the financial 

reports or some important item of information is about to 
, be published, 

"a close season of a few weeks before and after 
publication has come tobe accepted as right to give 
markets a chance to settle down'. (93) 

Secondly, whenever in doubt the insider should consult the 
company Chairman. 

The recommended precautions are not however free from 
criticism. Indeed the Head of the Quotations Department 
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and Deputy Chief Executive at the Stock Exchange had 

described them as 'cock eyed'. 
(94) 

The Stock Exchange 

disagrees with the Institute that directors should keep 

out of the market for a couple of weeks after disclosure 

as this will be the point in time where the market is 

best informed. - Of course as has already been pointed 

out the Stock Exchange considers dissemination is almost 
instantaneous. 

The Institute of Directors also recommends great prudence 
in the provision of, 'inside' information or privileged 
information to institutions stockbrokers, -the press and 
the trade unions. Basically the Institute is against the 

provision of all new information in such cases, although 
it recognises, a duty of frankness with the trade. unions. 

(95) 

The Institute also recommends secrecy and attention to 

security in the case of takeover negotiations. 
(96) 

The British Institute of Management has been vehemently 

opposed to insider trading since it became recognised as 

a specific problem. 
(97) In July 1974, the B. I. M, 

promulgated a Code of Conduct with a Guide to- Good 
Iianagement Practice, (98) 

which has been made binding on 
all members. 

(99) 
Under Rule 2 members are precluded from 

using their positions to obtain a personal gain or acting 
in any way which would injure the reputation of the B. I. N. 
Furthermore, apart from certain disclosure obligations 
designed to eliminate conflicts of interest, under the 
Guide of Good Management Practice, which is not binding as 
such, it is provided that all executives, 

'should fully respect the confidentiality of information 
which comes-to them in the course of their duties, and 
not use confidential information for personal gain or in 
a manner which may. be detrimental to the organisation 
for which they work or, have worked'. 

The Christian Association of Business Executives, initiated 

a research project in 1971 to ascertain businessmen's views 
to ethical problems, including insider trading, and to 
determine the support for the drawing up of a Code of Ethics. 
The Consultative Documents that resulted from this project 
recommended the drawing up of such a code, which should 
inter alia provide that, 
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'managers should avoid all abuse of executive power 
for personal gain... in particular, as stewards of 
the prosperity of the business, he must not use any 
information acquired in that capacity for personal 
gain or for the benefit of relatives or outside 
associates'. (100) 

The Code adopted such a statement, 
(101) 

The same 

organisation has recently established an on-going 

research. project_in this area. 
(102) 

r 
Of course as one might reasonably expect external 

self-regulatory Codes are quite common throughout the 

civilised world. However, perhaps most use has been made 

of such, in the context of insider trading regulation in 

the United States of America, as an important. aspect of 
the cult of professionalism. 

(103)-' 

(B) ITN RNAL SELF-REGULATION 

By Internal self-regulation one essentially means 
internal or in house procedures and rules relating to the 

conduct-of employees and perhaps directors, of a particular 

company. House rules, have become increasingly common 
during"the last few years, and have been actively encouraged 
by bodies such as the City Panel on Takeovers and Mergers 

and the City Company Law Committee. There is still, however, 

a considerable degree of ignorance as to thoir form, 

incidence, and effectiveness. The present author conducted 

a survey into this field, the results; of which were submitted 
to the Companies Policy Division of the Department of Trade, 
in November 1974. Given the confines of space only a brief 
discussion of the more relevant areas where house rules 
are of some significance will here be given. 

(a) I ERCHANT BANKS 

Given the multiplicity of functions performed by 

merchant banking institutions the conflict of interests 
likely to arise -are obvious and have been already dealt 

with at length. Largely as a means of safeguarding their 

reputations the banks drew up internal rules with the 

objective of presenting confidential information obtained 
in one capacity being used improperly in another, and to 
prevent the abuse of such information by employees. As 
a result of public criticism directed at the conduct of 
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93l Robert Fleming & Co., in the Pergamon Press and Leasco 

affair, the . City Panel on Takeovers and Merg-gers studied ý 
the whole problem of conflict of interest and the possession 

of confidential information in merchant banking institutioXs04) 

All the institutions studied, were involved in the 

possibility of some conflict of interest, or of professional 

propriety, in that they were all at least to some degree, J, 

in possession of confinlential information about, companies 
they either acted as advisers to, or whose board some of 

their members might be on; whilst at the same time the 

Bank was also engaged in investment advice and management. 
In a most enlightening sentence the Panel states 'in all 

cases, therefore, the theoretical or indeed the actual(105) 

possibility existed that information gained in one capacity 

could be used with advantage in the other capacity in 

advising a sale or purchase of securities'.. -However, in 

every case the Panel emphasised that such a use of inside 

information would be regarded wholly improper, and invariably 

some pressures had been taken to prevent it. 
(106) 

Primarally among these, was the physical, segregation 
between corporate and investment departments. The study 
endorsed this, and recommended that in all cases the 

maximum degree of physical segregation feasible should be 

adopted. 
(107) 

Even where complete physical segregation 
was not possible, the Panel found, in practice all the 
larger houses, only allowed these persons above board level, 
to have access to inside information, if they were in any 

way connected or had any responsibility for investment 

advice or management. The Panel, clearly recognised that 

wbatever approach is adopted there must inevitably remain 
at the top level of management some individuals involved 
in and responsible for all the company's activities. Given 
this it has been urged that segregation should be imposed 
by law. This suggestion, -as one might expect, the Panel 

rejected, much -to the City's relief. 
(108) 

The Panel whole 
beartedly endorsed the present system of self-regulation, 
and emphasised that the institutions and Merchant Banks 

would not be pusillanimous in taking action in cases of 
abuse. Nevertheless, the present system, as in all 
economically advanced societies-requires that those 

concerned in higher management will be in a position of 
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wearing two hats even though 'human fallibility and cupidity 
being what they are it is obviously impossible to guarantee 
that in every case this duality will not be abused. 

(109) 

Having made these observations, the Panel looked briefly 

at the system in practice. They found that it was axiomatic, 
in the case of every firm, who assisted In the study, that 

'inside' information obtained in the corporation department 

was never used in the investment. departments, and certainly 

not for the personal use of the Houses own funds nor those 

of its staff. This was generally fully appreciated by the 

clients concerned. Apart from' this a high degree of 
physical segregation was usual:, with only persons at the 
level of director or partner having access to both functions 

of the house. A number of Merchant Banks operated a stop 
list technique, whilst others placed their reliance on 
strict security ensuring there was no passing of inside 
information, and that all investment advice and decisions 

could be openly justified on'ordinary investment criteria 
The Panel for the information of the public, stated nine 

principles, which are generally observed in the City, and 
are enjoined upon all who may in future engage in such (111) 
activities. 

The: Panel certainly favours firms in the securities 
industry having and operating internal procedures, and 
has on occasions given advice on the format and content of 
such. 

Merchant banks are extremely reluctant to release details 

of their internal procedures. Robert Flemings attempts to 
segregate management of its funds and investment advice 
from its corporate advice work. rurtherznore, as most 
transactions are through brokers all these transactions 

are reported by the brokers, and are then recorded, by 
Flemings on transaction sheets, which are then circulated 
to the directors. There is another procedure, whereby 
Stock Exchange transactions that are carried by any member 
of the staff, including directors, must be reported to 
Flemings, who also receive a"copy of the contract note. 
These transactions are listed and then circulated to the 
directors, 'particularly those in the Corporate Finance 
Department'. (112) 

Just before the Panel's Study was published, S. T. 
Warborgs rehoused their investment departments in a separate 
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933 company, in a separate building, with a separate staff(113) 
Furthermore, a stop list procedure is used; whenever advance 
knowledge comes to the bank concerning prospective corporate 
developments, the securities of that company are. placed 

upon a stop list, whereupon no transactions in such 

securities, can be effected, unless especially ordered by 

an outside client. Furthermore, all members of the staff 
and directors must, put all their dealings through the 
bank and Warborgs nominee company. There are also open 

dealings in Warborgs, and its and closed periods foý1d 

subsidiaries' shares. 
Arbuthnot Latham, regard their rules which have been 

in existence since late 1970 as considerably tougher than 

many of their fellow merchant banks. (115) 
All staff 

dealings whether through the bank or not must be reported 
to a committee of the board, and any dealings. in stocks 
in which the group or associates have an interest., must 
be approved in advance. 

(116) 
The same approach is also 

adopted in Morgan Grenfell & Co. Ltd., 
(117) 

and probably 
in most of the merchant houses. 

(lý'$) 
Nevertheless, as 

has already been stated, it has proved most difficult to 

obtain any reliable information, as to the detailed 

content of the various house rules. However all of the 
houses questioned, emphasised they had such, 

Lll9) 
and 

all placed considerable importance on segregation. Whilst 
the good names of the merchant banks were upheld, by the 
Panels findings and the panel seemed reasonably confident 
about the present system, many inside and outside the City 
remain suspicious about the wearing of two, sometimes 
three hats. (120) 

Many investment Managers,. feel that dud 
securities, or dubious new issues are foisted upon merchant 
bank portfolios, to the detriment of the fund and clients. 
it is undoubtedly true that new capital issues are often 

(121) channelled straight into merchant banks captive funds. 

r 
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(b) THE CLEARING B A11S 

The British clearing banks in comparison with commercial 
banks in many other countries where there are much 

stricter banking laws perform a wide variety of services, 

and in recent-years have branched into merchant banking 

and unit trust and investment fund management. 
So far as internal house rules are-concerned, Barclays 

Bank requires employees as 'a term of their employment to 

agree to keep any confidential information that they 

might acquire 'inviolate'. 
(122 

Every employee"is also 

required to observe 'the Rules and General Information 

for Managerial and Clerical Staff'. These rules 

specifically forbid employees speculating in securities 

and attempting to derive any personal benefit from their 

office, and in particular through the use of confidential 
information. Lloyds Bank- requires employees to sign a 

similar declaration to that required by-Barclays. (123) 

(c) TIM FINANCIAL PRESS. 

Undoubtedly in Britain we are exceedingly fortunate 
in the ability and integrity of our Press, and in particular 
the financial Press. Nevertheless, it is obvious that all 
journalists, and particularly, those in City offices are 
in an almost uniquely advantageous position to both 

acquire and use for their own benefits, confidential price 
sensative -information, which comes to- them during their 

work as journalists. (124) 
City staff are to some extent 

in an analagous position to investment advisers, in or 
much as a financial journalists, status and reputation, 
and thus ultimately his pay, depends upon the results he 

can achieve. This is to say, how accurate, well informed 
his information is; and perhaps more importantly the use 
that his readers can make of it. 0 

(125) 

Thus following the-broader definition of insider 
trading, one can appreciate confidential information 

coming to a journalist can benefit, him personally, in 

one of several wages; -' 
(a) he can use the information, directly himself, to 

deal in a company's securities, 
(b) he can publish the information to his readers, which 

will enhance his status and reputation, and thus 
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9'-C) (b) indirectly benefits him, (126) 

(c) he can pass on the information to other interested 

individuals and institutions either inýreturn for 

payment or in exchange for other information. (12? ) 

Of course, there is nothing to prevent a journalist 

doing all three; although for the information to be of any 

value in (b) it would seem he could not, at least 

immediately publish it. 
Perhaps more importantly, however, journalists 

especially influential ones, who are known to. have access 
to good sources and thus able to give 'hot tips', are in 

an ideal position to effect share prices, and even 

manipulate the market. Quite apart from the-question of 

whether a City journalists recommendation is bona fide or 

not, it is important in this context . to realise the mere 
knowledge that a paper is going to recommend or depreciate 

a given security, is information of a Nighty price 

sensative nature. 
Thus given the undoubted_high degree of-possibility for 

abuse, 
12dd, 

indeed the view by many that there are cases of 
abuse, 

(128) it would seem most desirable that this area 
requires much more scrutiny than it has hitherto been 

given*(129) Certainly it-is somewhat ironical that the 
press which has been so vocal over the last couple of years 

concerning the abuse of 'inside' information, -is so ideally 

placed to personally benefit themselves. 
Although it is now to some extent recognised that at 

least directors and to a certain extent employees of a 
company owe duties to the company, and thus indirectly to 
the shareholders, of a fiduciary nature, the same could 
not however be said concerning a journalist dealing with 
such. companies. As a general proposition, it would be true 
to say that a journalist does not owe any duty recognised 
by law; other, than to his own employer; more than any 
other member of the general public., Thus in dealing with 
information concerning other companies be is inexactly 
the same position as the ordinary man in the street. Of 

course, questions do arise as-to whether, information 

acquired by a reporter, -as such, does indeed belong to 
bis employer, and not him personally, and this point will 
be dealt with later on. It must also be appreciated that, 

-__ -" ýý 
iii 
I+I 

!, 

250 



like any other company, and perhaps even more so, newspapers. 
have an interest in the way in which their employees conduct 
themselves, and conduct which is regarded as improper can 

result in an adverse reaction by the public to the employer 

concerned, and of course to the profession as -a whole. 
Many journalists would also recognise that the public is 

entitled to expect them to behave with propriety and not 
to abuse any trust or confidence that was reposed in them, 

unless it was in the public interest so to do. 
The problems involved when financial journalists 

recommend certain investments and before publication, 

purchase those shares themselves, came to a head in a 

recent complaint, from Mr. G. C. Wintle, 
(130) 

on behalf of 
the Stock Exchange Council, to the Press Council, concerning 
the activities of Mr. Richard Lamb the Editor of City 

Press. 
(131) 

The City Press published on 28 June 1973 in an 

article entitled 'Share of the Week' an analysis of B. B. Kirk 
& Co, stating it was exciting and undervalued. Three months 

earlier the City Press had set up an investment portfolio, 

'which was designed to show rir. Lambs confidence in his advice, 
insomuch, as the* 'Richard Lamb portfolio' would, substantially 
invest in those shares which-he recommended in the paper. 
Thus, in this instance 1200 Kirk shares were purchased in 

connection with the article. In a separate article, 
'harket Rumours', it was stated that recent price movements 
in B. B. Kirk & Co, showed 'something. was afoot'. Previously 

on June 21,1973 the paper had recommended Kenhast Ltd., and 
bought 2000 shares for-the portfolio. On the 28 June 1973, 
the day the City Press article on B. B. Kirk & Co, was 
published, an offer was made for all its unused capital. 
The-council of the Stock Exchange set up an Investigating 
Committee to inquire into dealings in Kirk's shares between 
25 - 28 June. The Committee 'discovered' Mr Lambs purchase 
of 1,200 of these shares on the 27 June, the day before the 
recommendation and bid offer. The Stock Exchange claimed 
that this 'did not accord with generally accepted 
journalist's practice' and was wholly undesirable. 

1.32) 

Mr. G. W. R. Brind, Secretary General to the Stock Exchange, 
was also concerned with the privileged position of those 
who knew that a, recommendation was going to be made, as 
the share price would almost inevitably rise once the 
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recommendation had been ublished. 
(133) 

s ! rE P The Press Council, 
strongly agreed that it would be wholly undesirable for a 
journalist to use for bis own profit 'inside information', 

li (134) 
obtained through his work, before it was publicly available. 

Mr. Lamb contented that there was no other newspaper 

currently running a linked portfolio service, in which shares 

were actually bought and sold, so that there could be no 

question of it not being 'generally accepted journalistic 

practice', to purchase, with full disclosure, before 

publication; 
(135) 

in any case he claimed that any profits 
went to charity. tir. Lamb, continued, that city journalists 
did not think it was improper to buy shares in advance of 
publication, provided, neither the paper nor staff sold the 

security 'short'. When they purchased, they bought at the 

current market price and provided they did riot sell, until 
the temporary rise caused by tl3e press recommendation had 

abated they sold, at the current market price, and were 
thus in exactly the-same position as an ordinary member of 
the the public. He emphasised there was no insider trading, 
they had not bought-tipped-sold, but bought and tipped 
only. ; Tith-respect it would seem Mr. Lamb is not aware of 
what insider trading is. 

There is undoubtedly much to be said in favour of 
analysts and advisers 'backing their own horse' or as the 
Americans say 'putting their money tilhere their mouth is, 
but this is only acceptable when it'is done of an equal 
basis with the rest of the public, that is after the 

" 
recommendation has been given, 

(137) 
and this was the basis 

of the Stock Exchanges complaint. The-Press Council, found 
the portfolio was a genuine one and that there had been 
proper disclosure and no abuse, or short selling. But they 
did state: that the practice of purchasing before publication 
was unesi, 

able 
and welcomed the City Press's discontinuance 

of i The Press Council noting the recent spate of 
public criticism of the, Press stated it was thoroughly 
improper for newspaper employees to indulge in any form of 
insider trading. 

It is impossible to estimate whether the Prýss Council's 
statement will be followed by the persons concerned. In 
the opinion of one senior journalist, who has recently 
retired, 'I cannot accept the suggestion that proprietors 
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would, 'or even could instruct their staffs to not use or 

to ignore such 'inside' information in their personal and 

private lives'. If the all powerful press barons could 

not do so it seems dubious whether the Press Councils 

'fine words' will have much effect. The same journalist 

continued. 'This would be an interference with the liberty 

of the subject'"(139) This sentiment was forcibly echoed 
by Nr. Heffeman, Chairman and Financial Editor Of the City 

Press, before the Press Council, in the Lamb case. He 

maintained that the Stock Exchange was attempting to impose 

restrictions on journalists which they did not impose even 

on their own members. This was unfair and undesirable. 
(140) 

It. Lamb, himself urged that this raised the question of 
journalists holding shares at all, and of newspapers having 

portfolios. He further maintained that 'a real portfolio 

could be run with the newspaper putting itself in the same 

position as the smartest of its readers'. The investors 

Chronicle and Stock Exchange Gazette since October 1971 

have bad a set of rules, which inter alia, ' prohibit a 
journalist taking up a position in securities of a company, 
in which he is journalistically involved, at that time; 

require disclosure of all existing holdings and a maximum 

avoidance of all conflicts- of -interest. However, no one 
in that journal would accept a complete ban on journalists 
dealing in securities. 

(141) 
On the other hand certain 

journalists have freely admitted that if they obtained 

confidential information affecting the price of their 

securities, they would use it personally even though they 

yaight well feel inhibited about publishing it, or passing 
it on, 

142 
and that it is common for ''tips' to go round 

press offices, as it is those of brokers. (143) 

Journalists, have a high proportion of information given 
to -them; this can be direct, or more usually indirect. 
Nevertheless apart from 'contacts' and 'inspired leaks' it 

appears there are occasions when rather dubious practices 
are employed, and information improperly obtained. It is 

evidently common for journalists to be given information in 

confidence, to clarify certain facts, or to be held and 
released at an appointed time. These 'time holds' are 
valuable as they allow information to be digested and 
analysed by the press before it is released. I am informed 
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X44 that in both cases the confidentiality and 'time holds' 

would invariably be respected, -for the simple reason that 

a journalist who cannot be trusted by, his sources is out 

of a job. 
(144) Nevertheless, this time gap does give the 

journalist an undue advantage. 
(145) 

1 
It would seem, however, that City offices do not have 

available to them the amount of 'inside' information one, 

on first glance would think they had. Mr. Hardford 

Thomas of the Guardian, informs me that it is, by no 

means usual for city staff to receive the type of 
information we are concerned with, he adds - 'companies 

are distinctly reserved about passing on any real secrets'. 
The great proportion of information is based upon the 

checking, by interviewing the directors of the relevant 

-company, of market rumours, and the pooling of information. 
Another point, not generally realised, is the isolation 

in which most city offices works, which is indeed. also 

characteristic of the departmentalisation, within newspapers 

generally. The city office of a newspaper is invariably 

away from the main publishing building, principally because 

of the need for efficency and for the city staff to be in 

close contact with the markets and institutions. Furthermore, 

because the city editor and his staff are experts and 

relatively more professional than the ordinary reporting 

staff, they are allowed a. large amount of autonomy. Thus 

inter office communications are more limited than one 

would at first think. 
(1 7) 

Apart from the geographical association with the city; 
financial offices and newspapers often have associations 
via ownership. Lord Cowdray's diverse financial empire, 
based upon S. Pearson & Son, including the Financial Times; 
the Investors Chronicle and a substantial holding in the 

Economist, there are numerous other such examples. Apart 
from this, many of the more-able City journalists eventually 
find themselves in the more lucrative employment of a 
merchant bank of stock brokers. Then again, certain. 
persons actively engaged and employed in City firms and 
businesses occasionally write for or advise the financial 

press. Thus the City and press do have a considerable 
number of interchanges and associations, which are 
significant when considering the flow of information, ' and 
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and objectivity of City journalism. 

Mention has already been made of the investors 

Chronicle and Stock Exchange Gazette's rules, 
(148) these 

are however, somewhat uncommon in their particularity, 

although certain other publications do have relatively 

specific rules, concerning abuse of confidential 

information. 
(149) 

Nevertheless, the author has found a 

surprisingly ignorance of the existence of formalised or 

informal rules among newspaper people in general, and this 

ignorance is not confined to staff but extends to editorial 

personnel. A number, of newspapers and journals, if not 

most, have, or claim to have. 'well understood unwritten 

rules'; although in most cases it is impossible to ascertain 

exactly what these 'rules' are, it appears 'it is well 

understood that a journalist will not engage in any stock r15C) 
market dealings based on information obtained privately:..? 

It also would appear, most journalists, or at least the 

editors, strongly disapprove of speculative in and out 
dealings, in securities in which they are or have recently 
been professionally connected. This degree of self imposed 

morality seems however, to be a recent development. The 

Investors Chronicle, the leading investment journal had 

none before October 1971.. A recently retired senior 
journalist, and sub editor informs me that he had no knowledge 

of any such developed. rules, formal, informal, written or 

unwritten, governing the use of inside information; and thus, 

at least until five years ago, in most cases one merely 
followed ones own conscience. 

(151) 

she Financial Tines( 152) 
probably, with the Investors 

Chronicle and Stock Exchange Gazette, the most influential 
financial newspaper, has firm rules concerning insider 

abuse. 
(153) 

The Press Council, apart from its comments 
in the Richard Lamb Case has not said anything specifically 
about such rules, however, it is understood that it 

certainly considers newspapers should have clearly defined 

ethical rules. 
(154) 

The Council of. the Stock Exchange and 
City Panel on Take-Overs and Mergers, have been. concerned 
about possibilities for journalistic abuse,, and in 

particular, share pushing and manipulation and insider 
trading, 

(155) 
and thus welcome the-Press Councils decision, 

in the Robert Lamb Case. 
.1 
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As with so many questions in this topic, the problems 

and abuse are clear, but the answer, apart from theoretical 

onec, elusive. ' There is much to be said for Mr. Robert 

Lambs argument before the Press Council that brokers etc., 

are not prevented in dealing in the securities that they 

recommend, and they need not. even disclose sueh. 
(156) 

It 

has been said, that abuse by journalists! is minimal because, 
jobbers and brokers would otherwise detect it,., at least in 
its more flagrant-forms, and would report such to the 
Stock Exchange Council or the . 4ewspaper concerned. 

(157) 

Zt has occasionally been stated, by persons whose views 
are entitled to respect, that any new legislation should 

recognise and provide for the special position of 
journalists. (158 ) 

They should be regarded as being in a 

special category, with possibly a rebuttable presumption 
that if a journalist deals in securities of a company in 

which be is professionally interested, it will be. presumed 
he did so with inside knowledge. (159) 

It is submitted 
that, to put journalists in a special category is more 
likely to create problems than answers. Although financial 

newsmen have more access to investment information, numerous 
other types of journalist and correspondents from those 

covering a North Sea Oil Strike, to those doing a personal 
feature on a leading business personality, can obtain 
highly price sen. sative information. Thus should such a 
presumption, all apply generally which could be too 

burdensome or specifically to a defined type of City 
journalist. Furthermore, a journalists relationships with 

a company is likely to be fleeting, and his sources, --as 
in 

all types of journalism very difficult if not impossible to 

establish. Then again if a 'defined type' of journalist 
did come by important price sensative information, there 

would be a strong incentive for him not to publish the 
information, and thus identify his source and relationship 
with the company, but to use it privately for his own 
personal benefit,. and then escape the presumption. 

Even with general legislation, or all embracing legal 
remedies,: as in America, because of the difficulties of 
identifying a tangible access or source to inside 
information, financial journalists are free 4in their 
happy hunting ground'. Possibly a requirement of disclosure 
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of holdings and a strong feeling against speculative in-out 

deals, could have a desired effect, but I would respectfully 

submit,; in this specific area house rules should be very 
important. There is a need to rely to a considerable extent 

on the . ethics of the profession and of individual offices. 
The Press Council has indicated the path, and 'it is for 

the profession to walk along it, provided the press can be 

seen to be alert to the problem and at least appear to have 

a viable system of self policing, it would seem they should 

escape specific regulatory enactments. 
(160) 

(d) LAWYERS, ACCOUNTANTS AND CONSULTANTS 

Clifford Turner & Co., one of leading firms of solicitors, 
has a very active corporate advice section, the personnel 
of which invariably involved with material price sensative 
information relating to their corporate clients. The 

Staff handbook provides that it is'strictly forbidden to 

buy and sell investments in client companies, without first 

obtaining the permission of a partner. Furthermore, 

employees are warned that permission will be with held if 

the firm is, at the time in possession of information 

which could result in any dealings being construed-as insider 
trading. (161) 

However, a number of other law firms do not 
have such rules, 

(162) 
and seemingly little effort is made 

to prevent unauthorised leakages of information, let alone 
personal use of such information. Nevertheless, as 
corporate and investment work Is generally concentrated in 

the bands of a few of the larger and most respected firms, 

which nearly all seem to operate in-house rules, to some 
extent at least the position is nQt as anomalous as it 

might seem. 
Undoubtedly Chartered Accountants are, in their capacity 

as reporting accountants and-auditors, in a most critical 
position to be able to obtain inside information, as are 
their employees-. Peat, Marwick, Mitchell ü Co., require 
an undertaking, in writing, to be signed-by all the firm's 

employees, and partners. 
(163This 

undertaking, apart from 

requiring employees, to keep the affairs of the firm and 
its clients secret; provides that no member of the staff, 
or his wife shall without the concurrence pof a, partner, 
purchase, acquire or hold any security of, or in, any 
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company other than a unit trust, which is for the time 

being a client of the firm, or an associated firm. 

However, because of the increased awareness,. and public 
interest on the subject of insider abuse and independence 

the firm-is currently reviewing its position. The 

proposed new regulations will extend. the prohibited 

securities, in the undertaking, to other related companies, 
which are-not themselves client's, but which have a 
subsidiary company. which is, the prohibition will also 

comprehend other members of the family, of a partner and 

employee. They will also, it is anticipated, clarify 
the position,. where a partner acts as ä trustee for a 
trust which invests in the securities of the firm's 

clients, and the position of partners who are beneficiaries 

of a trust in such securities. 
(164) 

On the other hand, Robson Rhodes', partners and staff 

are only governed by the recommendations of the institute 

of Chartered Accountants; which state, according to Robson 

Rhodes, that no member of the Institute should hold shares 
in any company, of which he is the auditor, either of the 

company itself or of a subsidiary of that Company. Neither 

must he make use, to his personal advantage of any 
knowledge, which he may gain in his professional capacity 

when acting for a client. 
(165) 

Touche, Ross & Co., 
(166) 

strictly forbid members of the staff to buy or sell 

securities in client companies without the advance 

permission of a partner, and it-is especially emphasised 
that they are forbidden to discuss clients affairs with 

any unauthorised person, and in particular with no one in 

a public place. 
The approach of Arthur Young McClelland Moore & Co, is 

most impressive; their rules are. very detailed and 
admirably comprehensive. The Rules. are embodied in an 
Independence Regulation Circular which is sent to all 
members of staff and"partners. 

(16? ) This circular. ' 

emphasises that the conduct of all paxtners(168) and 
employees,. should be professional; and that it is a basic 

principle, of professional-conduct that all information 

should-be treated as confidential, and cannot be used 
personally, -or by someone else, directly or.: indirectly 
via their giving investment advice on the basis of such 
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" information. Given these basic proportions, the circular 
then deals in more detail with the problem of shareholding 
in client companies. The Circular recognises that all 
the factual situations cannot be comprehended and charges j' 

that the spirit of the rules should be followed. 

No share in a client company should be bought or acquired, 

other than by gift or inheritance, except where there is no 

public market, in such, and all transactions, are subject 
to the approval of the board. Existing holdings in client 

companies may be retained provided the amount involved is 

immaterial in relation to the company's capital, or in 

relation to the particular individuals resources, 
(169) 

and 

that they are regarded as long term holdings. 
(170) So far 

as is possible no sales should be made when the firm has 

confidential knowledge which'is not publically available 

and in every case the timing of the sale in this respect 

must be agreed with the partner dealing with the client 

company's affairs. Furthermore, ' no purchase or sale 

should be made of securities of a company for whom, or 

on whom non=recurring investigations and reports are made 

while such work is in process, or in two years following 

the completion of such work except with the express 
agreement of' the relevant . 

'partner. 

Partners and employees who are trustees in trust, in 

which they or their immediate family have a beneficial 
interest should regard these restrictions as fully 

applicable thereto; and in any case partners and staff 

who act as trustees in trusts in which they or their 

family have no beneficial interest should take every step 
possible to avoid being concerned with investment decisions 

regarding client companies, and should endeavour to ensure 
the other trustees act upon independent professional advice. 
Partners who are directors of other companies should so 
far as possible avoid taking part in decisions as to-shares 
in client companies; and in no case should shares be 

acquired or held in any U. S. or Canadian company of which 
the firm acts as auditor, and for whom or whose subsidiary 
or affiliated company they do any work whatsoever. It is. 

expected that partners and staff will use their best 

endeavours to secure these rules, are similarly observed 
by wives and other members of their families residing in 
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of particular interest is the rule that all partners and 

staff should register their holdings in client companies('? 
') 

and each office designate a partner, to whom staff must 

repopt such to; and who has a comprehensive list of client 

companies. Moreover, it is underlined that the question 

of independence, should be regarded on a United Kingdom 

basis and. not on_the basis of each office, merely considering 
its own clients. Chartered Accountants, have been very 

conscious of the disastrous repercussions any suspicions 

of insider improprieties could have on their professional 

reputations. This has been specially high-lighted by 

their recent hiving off of their investment management and 

consultancy departments. and services. Arthur Young McCelland 

Moores and Co., placed the Scottish United Investors Ltd., 

and other funds for which they acted as investment and 

portfolio managers, in a separate building. The firms rules 

on independence (172) 
state that the partners; and staff of 

this office have absolutely no access to the files of client 

companies in other offices. But that having regard to the 

terms of their employment as managers it is not possible to 

debar such funds from holding shares in client companies, 

not to debar such partner's completely from taking part in 

decisions to deal in those shares on behalf of the funds. 

Nevertheless, it is the present practice of the investment 

management partners to discourage the funds from holding 

shares in client companies, - except when there is a 

conspicuously free market, and. the shares are not of a 

volatile character. The partners and staff are, in any 

case bound by the. general restrictions of the firm. Touche 
Ross & Co., have completely segregated their management 
consultancy service, into a separate company. Although in 
both the accountancy and consultancy firms the same internal 

rules are followed. (173) The same is also true of Peat 
Marwick Mitchell & Co., the consultancy department, has 
been rehoused in a separate corporate entity, 

'174) 
yet the 

same house rules apply. 
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The Institutional funds and large investment funds are 

obviously in a position to obtain because of their large 

individual holdings, in some cases approaching the control 

point,, pr vileged price sensative information. Apart fron 

this, they also have the ability which has been mentioned 

elsewhere., of generating price sensative information. The 

mere advance knowledge that a fund will, or is even 

considering, to move in or out of a given security is 

enough to dramatically effect the price of. those securities 
and indeed the market. 

The First National Finance Corporation Ltd., 
(, 175) is 

very conscious of the possibility for abuse and has drawn 

up an extensive code for all its employees. 
(176) 

ITo 

employee is allowed to deal directly or. indirectly, in 

any way in the shares or securities of the F. N. F. C. or any 
company in which F. N. F. C, or any client is known to be 
interested, except through the Dealings Desk of the F. I. T. F. C. 
The F. N. F. C, director in charge of First National Equities 

may at any time, and without assigning any reasons therefore 

refuse to accept instructions, in which event the employee 
concerned shall not deal in those securities. Of particular 
moment is the provisions which states that for the purposes 
of this code an employee shall-prima facie be deemed to 
have dealt indirectly if it is found that any transaction 
shall have been effected by a relative of, or any other 

. party connected or associated with that employee or any 
wuch person, and references to dealings shall include the 
purchase or sale of any interest whatever in such securities. 
All employees,. and nearly all the directors have a service 
contract with the F. N. F. C., in which these rules are 
incorporated by reference. Compliance, with the code is 
required in spirit as well as word,.. and the rules 'will 
be interpreted accordingly'. Furthermore, any breach of 
the rules, will. result in instant dismissal of the employee 
concerned. Apart from this there is a strict requirement 
that all i nformation concerning the F. IJ.. F. C. , and its 
clients must be treated in the utmost confidence, and 
unauthorised disclosure would be ground for dismissal. 

The Slater, Walker Group(177) similarly operate, a 
detailed set of rules, which like 'those of the, F. N. F. C., 
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could well serve as a blue print for other houses. The 

Groups rules are embodied in a policy manual, and apply 

to all employees and directors, with regard to all 

securities. If an employee wishes to buy a security he 

must contact a senior designated director, who will give 

one of three standard replies'; 'no'; 'yes'; ' yes , 'if 

Slater Walker Securities agrees'. In each case a permanent 

" record will be kept . 
(i78) The consent is"only good for 

30 minutes, 'and thus the transaction must be effected 
immediately, and not for instance the next day. Moreover, 

the consent is only valid for that person, to whom it was 

given, and fresh application must be made for 'and by every 
individual. Where the Group acts for a company, an 

employee may only, with the necessary consent, buty or sell 

that comjhany's shares and cannot sell short or take, put 

or call options, or carry out any other transactions of a 

speculative or similar nature. However, there is no 

specific mention of family'or associates dealings, or what 

" happens. if you violate it. (199) 

Legal and General, having relied on 'gentlemanly conduct' 

rather than written rules were goaded, by the Conservative's 

White Paper , 
(180) like it appears a number of other 

institutions, into drafting a code of internal rules for 

their- employees. Previously, there were no restrictions on 

anyone except the investment managers, who were supposed to 

disclose their personal dealings to the board. (181) Pearl 

Assurance*Co. Ltd., has no written rules, but there is an 

understanding that any director or member of staff should 

not take personal advantage of inside information, regarding 
Pearl, or any other company, obtained during the course of 
his employment. 

(182) Likewise, Clerical Medical and General 

Life Assurance Society, although having no* internal written 

rules, other than as to the non-disclosure, rely upon well 
understood princi'ples. 

(183) However, Edinburgh Fund 

Managers Ltd, consider that insider'trading, is unlikely 
to occur with regard to managers of'investment, trusts or 

unit trusts; as in the'case'of the former; net'asset values 

are pub]: ished "in the press monthly, and in the case of unit 
trusts, daily. Thus they have no need of any 'written 

" rules. 
(184) 

Ivory and Sime, another large group? of fund managers, 

." insist that all employees make. their deals through the 
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company's own dealings room. Outside'dealings would result 
in immediate dismissal. (185 

Of course many funds and unit 
trusts are managed by the T'ierebant Banks; such as the giant 
Save & Prosper group, which is managed by Robert Flemings 
& Co., In such. cases as these it is the in-house rules of 
the managers, that are relevant; these we have already ° 

looked at. Although mention has already been made of 
external-,, legal and non-legal regulation from outside, it 
is pertinent to mention in-passing the Association of 
Investment Trust Companies, 

(186) 
and the Society of 

Investment knalysts, (187) 
which although häving no formalised 

codes, -exercise considerable influence upon'their members to 

conform to high professional standards,: and to observe their 

own company's house rules. 
(188, 

It is worth puinting out, 
however, that the Investment Protection Committee, of the 
B. I. A., feels that the formulation of such in-house rules, 

, is not a practical exercise, in advance of legislation. (189) 

Whilst one' would agree that-the rules may well have to be 

revised, it is wrong to dub the task as useless. 

(f) THE CITY PANEL O TAKEOVERS AND *M RGERS 

In considering this particular area, one is confronted 
with a number of anomalies. Perhaps the most thought 
provoking, is the absence of any formalised internal rules, 

v on the personal use of confidential information, for the 
members; executive and staff of the. Take-Over Panel. The 
Panel and its staff, probably to a greater degree than 
any other group of persons in the City, or beyond for that 
matter, has access to, and continuous dealings with highly 
price sensative 'inside information'. The members of the 
Panel itself, who represent the various sponsoring 
organisations, and who could be regarded as the City elders, 
are of course thought to be beyond the ordinary temptations 
to abuse confidential information. In any case, the great 
bulk of work is done by the Panel's executive. This 
executive which only numbers. seven persons, is at the 
heart of the corporate take over and merger scene, and 
probably handles more price sensative information in a week, 
than a merchant bank does in a month, or an average stock 
broker in a year. 
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Suffice it to say that these people are in'a unique 

position and occupy a pivotal position in the delicate 

interplay of the City's numerous parts. 
_ .. A. " n-.. _1_t_ __ý_ _ 

LL _ 

M. Peter Lee, the 6ecretia3Zy oz tine ranee iniorns tine 

present author, that although there are no formalised 

rules, on several occasions the members of the executive 

have discussed the matter, and. have all agreed that each 

person should avoid all possible conflicts. of interest 

and in no way deal in or make use of confidential 
information. As all the. executives. come to the Panel' 

from excellent jobs in the City., they nearly always have 

a reasonably substantial portfolio of shares.. On 

appointment,. generally these investments will be immediately 

sold. Alternatively, a npw member of the executive will 

place his portfolio under the complete discretion of a 
broker. Furthermore, most of the executives. will, in any 

case, still be covered by either professional rules, or 
those of their employer. 

The Panel executive does have a small secretarial staff 

of five or six, however, these persons are made aware of 

the importance of not disclosing information, and of not 

using such for their benefit. The cloak of internal 

-security and: secrecy under which the Panel and its staff 

operates is impressive; and the fact of the executive and 

staff only numbering some twelve or so persons, all working 
in close proximity to each other, would suggest that the 

"present set up is as leak proof as is possible. 

I 

S 
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(g) THE STOCK EXCHANGE 951 

The Stock Exchange, ever conscious of the need to 

preserve its reputation for complete integrity and 
impartiality, early last year formalised a set of rules, 

of insider dealing for its 900. employees. 
(190) 

The Council has generally been reluctant to impose 

specific regulations on the share dealings of its employees. 
This was basically due to the old idea, that if is more 
effective to place reliance, and to be seen to place 

reliance, upon the integrity and loyalty of its staff. 
(191) 

This degree of reliance now seems anachronistic, when one 
considers the number of diversified staff, the Council 

employees', which has been compounded by the federation and 
amalgamation of the Provincial exchange's. Unfortunately, 
it seems that, in such cases the level of loyalty, which 
in past times was based on personal relations between 

employee and superior, and feed upon a philosophy*of 
subservience, to recognised individuals has declined. (192) 

Thus the Council emphasising that its staff 'are by 
the nature of their employment at the centre of the 
Securities Industry' they must be prepared to accept some 
restriction on their freedom in dealing in stocks and 
shares. 

(193) 
The Council further pointed out, that it 

would not only be wholly improper for them to deal in such 
in formation, but it might impair their judgment in the 

performance of their duties'. 0f`special concern are the 

cases where it lies in the power of the Council, or a 
committee thereof, to grant or withold certain privileges. 
Any self dealing by members of the staff, may well seem 
thoroughly incompatible with the objective' evaluation of 
the particular case. An obvious example Would be in the 

granting of a quotation for a new issue of shares; 
application by a member of the Staff for securities in a 
new issue whether by prospectus introduction or placing 
could well seem inconsistent, with his duties, to the 

market and the public. Furthermore, it could lead'to 
favours being given to him by the promotors concerned. 
It requires little imagination to picture the abuses which 
could arise'by the mere advance knowledge of the 
determination by the. Quotations Committee of an application 
or the decision to suspend a quotation. Similar problems 
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exist with regard to other departments, but probably not 
to the same degree and extent. 

But apart from dealings based upon confidential information, 

speculation in any form, by a member of the staff can in the 

eyes of the Members or the public, 
C19> 'reflect to the 

discredit of the Institution as a whole or the Staff in 
('195) 

particular. The Council in this context specifically 
drew attention to-Rule 82(196) and emphasised ±ts 
applicability to all members of the Council staff. In 

amplification of this, the Secretary General stated in the 
letter, that speculation must be taken to include 'options, 
stagging, cash and new dealing, dealing for a take over, 
and buying: and selling within the Account'. (197) 

Nevertheless, members of the staff are all. owed to apply for 

securities in new issues provided the prior consent of the 
relevant bead of department is obtained. 

Apart from dealing with 'inside' knowledge which is 

completely forbidden or speculative dealings, in its wider 
connotation; where advance clearance must be obtained from 
the Head of the Department where the person is employed; 
ordinary investment of funds and, change of investments are 
unobjectionable. 

ýl98ý 
In any case, where there is an 

element of doubt or uncertainty, any employee or his broker, 

should' immediately consult the Department head or the 
Secretary General. (199) 

This letter was supplemented by 

another on June'25,1973, from the Secretary General on 
behalf of the Council. This letter was directed to a novel 
problem; that of member firms, trading as limited corporations, 
and being listed on the Stock Exchange. 

'200) 
Because of 

the obvious risk that members of the staff could utilize 
confidential information obtained by virtue of their position 
to invest and deal in quoted Member firms,, the Council 
resolved 'no member of the staff may purchase securities 
issued by a member firm of the Stock Exchange'. 

(201) 
. 

How effective any house rules are is always a question 
of conjecture,. it is especially so, when you are dealing 
with some 900 persons who work at the centre of the securities 
industry, and a high proportion of whom deal. daily with 
confidential price sensative information. Furthermore, in 
the case of commercial companies and banks, there is a 
readily recognisable commercial interest belonging to the 
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enterprise, with which the employee can to some extent 
identify himself; this pursuit of the common commercial 
interest will mitigate against individual disloyalty and 

abuse, which could binder that commercial purpose. There 

is no such corporate or group' motivation in the case of 
the Stock Exchange, which is merely a markt of these 

- commercial enterprises. 
It i-s important to note that the Council's rules do 

not apply to employees of Member firms, although as we have 

already seen the Council encourages member firms to draw 

up similar internal rules. 
(202) 

(n) CON RCIAL CO' I=IES 
Organisations and persons directly involved in the 

securities industry might reasonably be supposed to be more 
likely to have internal procedures directed at insider 

" trading than the general commercial compahy. Indeed house 

rules in the case of the non-financial corporation*is 

something of an unchartered sea. It is surprising that 

certain companies whilst claiming to possess internal 

procedures are excessively cautious about according access. 
to such, in some strange way thinking that such bears upon 
its internal security. 

(203) 

Virtually all companies questioned, whether they 

possessed house-rules or not included a term in the general 
contract of employment, or at least that relating to 

executives that there should be no unauthorised disclosure 

or personal use of confidential information or trade secrets 
or processes. 

(204) Certain large companies, that one would 
expect to have house rules, in, -fact do not, as they are 
wholly owned subsidiaries, or their securities are not 
publicly traded in the United Kingdom. (205) 

adhere the 

company is a. subsidia±y, but not wholly owned, the company 
might adopt the internal procedures of its holding companyc206) 
In very large and diversified groups this is felt to be 

(207) impractical 

Certain companies . 
feel that 

on their employees with regard 
would ariount to an unwarranted 
liber . 

(208) ýy Other companies 
to the'discretion and integrit 

to impose internal procedures 
to their dealing in securities 
invasion of their personal 
prefer to leave the matter 

y of their employees, on the 
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ground that to impose rigid house rules would undermine 

mutual confidence and respect. 
C209) 

However, in all cases, 
the companies questioned made it clear that misuse of inside 

information would be regarded as grossly improper and a 
'very serious view would be taken of, such dishonest 

conduct' . 
(210) 

In certain cases, companies have adopted 
informal procedures designed, to combat insider trading, 

although not reducing such to a written form. An example ° 

of this would be Hawker Siddeley's 'understanding' that 

trading by directors and senior executives should be 

confined to certain times of the year immediately following 

publication of the annual or interim reports, 
(211) 

and that 

such should be immediately reported to the secretary and 
then the board. It is interesting that Courtaulds in 

particular considers that greater attention should be given 
to the question. of prevention, and thus tight internal 

secrecy and strict internal maintenance of confidentiality. 
212) 

I. C. I. considers that only such confidential information as 
is directly and absolutely necessary for the project in 

hand shou]d be given to'other than the highest tier of 
management 

(213) 

In recent years a growing nurfoer of companies have 

adopted written and formalised house rules, and in a few 

cases codes of conduct. In a code published by Turner & 
Newall, the company states that it 'will endeavour as far as 
is possible to... ensure that people with inside information 
do not use this information to their own advantage in dealing 
in the company's shares. 

(214) 
The Code specifically states 

that no manager should use his position or information 

coming to him in such, to derive a personal advantage for 
himself 'or for the benefit of relatives or outside 
associates'. 

(215) 
A, code of conduct published by 

CIBA-GEIGY, (216) 
is not so specific but does aim at 

promoting fair and open dealing. 
Probably more effective than the general codes which 

have been published, and which many. have°described as an 
exercise in public relations, are those internal procedures 
that are made directly applicable to employees and directors, 

generally through the contract of employment. The Rank 
Organisation has drawn up a code, of practice9 on share 
dealing and circulated it among its employees. 

(217) 
All 
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senior executives, which are defined as those earning over 

£7000 a year, are required to comply with the code of 

practice as 'a term of their employment. Contravention could 

result in dismissal. The code makes it clear that it applies 

to all employees of the company and any other person who 

receives information from such. It comprehends all 
information that if generally known would be, likely to have 

-a material-effect on the price of the c. onpany's'*securities. 
The company also makes it clear that the same principles 

apply to the securities of its subsidiaries and any other 

company which is the object` of- a public offer. by the company. 
No transactions in securities or options are to : take place 

whilst in possession of such information, and in particular 
during a thirty day period before the preliminary 

announcement of the . nterim or annual results, and for 

thirty days after the mailing to shareholders of the' annual 

and interim reports, and where the company make a public 

offer, from the announcement through to the time when such 
becomes unconditional or is withdrawn. 

The internal rules operated by-I. C. I., concern dealings 

by employees in general and directors, and their families 

in I. C. I., securities; and alsQ the use for investment 

purposes of confidential I. C. I., information. (218) 
The basic 

restriction, is that no member of the staff should deal in 

I. C. I., shares at any time, when they are in possession of 

-, information about the company, which 'if it were available 
to the general investor would affect the value'of I. C. I., 

stock'. 'Members of staff who 'have *dealing with outside 
companies must not use information which comes to them 
through their position in I. C. I., in order to secure or 
advance an interest in any other such company, whether by 
dealing in shares, or otherwise. Furthermore, they must not 
even conduct themselves 

. so as to give any grounds for 

suspecting that they have done so. Any person, or whose 
family, has an interest. in any other company, even by 

shareholdings, with which they will be dealing in the course 
of their employment with I. C. I.; should declare that interest 
to the relevant director or managers. 

; These rules are regularly brought to the attention of 
senior officers and they are expressly required to remind 
any subordinate likelt to be affected; "and in any case all 
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staff are under an obligation to inform them of any 
relevant interest. In addition, the persons having access 
to price sensative information are very limited and are 
closely supervised by superior employees'or directors. 

Pilkington Bros., Ltd., were concerned that when they 

went public in 1970, most existing shareholders, including 

the director and officers, would inevitably be sellers, 
for some time. This the board considered could,, occasion 

criticism and allegations of 'insider trading, especially 

as in such a situation the share prices would be bound to 

decline. Thus Pilkington's Merchant bankers, Schroder 

TJ; agg, drew up a 'set of guidelines, which the board endorsed 
and accepted, as 'rules", aimed solely at the sale of shares, 
by directors. (219) 

The rules are thus of much narrower 

application than those of I. C. I., although it is stated; 
, it is obvious that no one, and not only directors, should 
ever deal on the basis of material inside information'. 

Although the rules are of narrow application, they are 
stringent. There is only general freedom to deal in 

Pilkington's shares, during the 3 to 4 months after a 
public offer for sale; during 2 months after the company's 
accounts are published, and during only one; znonth after 
the interim results. : 

Tbis.. is supplemented by a , provision 
that 'if a director, on specific subjects... has positive 
knowledge which the public has not, and which would. 
materially affect the value of the company's'shares if 
known 'he should not deal'. These rules in some ways are 
better than I. C. I. 's. " It would appear that in. dny sale 
outside these periods, there is an inference or at least 

a suspicion of abuse,. and. tbus a corresponding responsibility 
on the selling insider to explain it. Furthermore, the 
rules expressly state, that all directors, when dealing in 
'a material number of shares must always discuss the proposed 
transaction with the Chairman. 

Another improvement on I. C. I. 's rules is the specific 
guidance given to directors acting as txustees of trusts 
which holds, and want to . sell pilkington's shares. The 
rules provide that as soon as it is decided to sell the 
shares, this and the reasons, e. g. diversification, should 
be immediately minuted, and then when a decision is about 
to be taken, if at all possible the director/trustee should. 
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abstain from taking part and allow the others to act alone, 
on the advice of their *brokers etc., The guidelines apply 
equally to directors wives. 

(220) 

The British American Tobacco *Co. Ltd., on the other band, 
follows the usual American practice, of circulating their 

directors and senior staff a set of rules, cogently 

explaining the position, as regards the use and disclosure 

of 'inside information. Their rules state thatrit would 
be impractical to devise regulations of such detail as to 

comprehend all the possible factual situations; 'accordingly 

persons regarded as insiders' should be aware that the 

spirit as well as the precise wording of these regulations 

must be observed. 
(221) 

Insiders' are defined as 'all persons 
having access to privileged information which may be price 

sensative in relation to quoted shares. The rules emphasise 
that insiders are under an obligation not to take advantage 
of such information, personally or for the benefit. of their 

relations or friends; nor must there be any improper 

disclosure. 
(222) 

Where the board is aware of any plans which could lead 
to a possible takeover or merger, issue of securities, etc., 
the directors must ensure that' are in no way connected with 
any dealings in the shares. concerned. Moreover, if at any 
time a manager, major shareholder, or professional adviser 
is given price sensative information, the director concerned 
must 'be satisfied that they will observe the confidence of 
insider information, and in the case of employees to require 
them, as temporary insiders, to take steps to ensure that 
they have no connection with any dealings in the shares 
concerned,. on the, same times as. the directors. 

In addition there is a specific restriction, applying 
to dealings in the company's 'equity Stocks', including 
loaf stock convertible into BAT equity, on account of the 
beneficial holdings of certain individuals, (223) 

and their 
dealings are restricted, similarly to Pilkington Bros;., rules, 

. 
to within 6Y reeks after annual general meeting, or 6 weeks 
after the interim announcements. However, it is expressly 
provided that any such person can deal outside these periods, 
if he obtains permission from the Chairman or Deputy 
Chairman, and he can show that his primary intention is not 
to ia]e a profit or avoid a loss, such as to meet atpersonal 
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financial commitment. Furthermore, unlike the vast majority 
of other internal rules, it is emphasised that in the event 
of dealing in breach of these regulations or traceable to 
improper disclosure of inside information, coming to light, 
the persons involved. In the case of employees, this can 
mean instant dismissal. Such an express statement is 

exceedingly important, in underlining the importance of 
the rules-and in creating the. appropriate psychological 
response, in the minds of employees and insiders. 

The American influence,. is again seen in the house rules 
of, I. E. M. UK Ltd. ý2ý4 '. 

', (), which whilst having a different 
format, have the same tenor. The rules are clear simple 
andcomprehensive, 'an-I1311 employee-may not use for his 

own financial gain, or o. isclose,. for the use of others 
inside information obtained because of his employment with 
IBTMM'. This prohibition-extends to tipping, and emphasises 
the resultant civil liability (225) 

with regard to. the 
tipper and tippee. Employees whose professional or 
managerial responsibilities involve working with inside 
information regardless of its availability to'the general 
investing public about a competitor or supplier should 
refrain from dealing in that companies securities. 

(226) 

Shell UK. Ltd., do not have a separate set of rules on 
insider trading as . such, but- there'- are; a number of provisions 
effecting this topic, directly, and indirectly, *in the 
Personnel Policy and Practice Manual, which all members 
of the staff sign and adhere to, In the principal terms 
of employment, an employee is required to discuss with 
his supervisor as soon as possible, any apparent or potential 
conflict of interest. Furthermore, like IBM, it is 
emphasised that any information acquired by an employee by. 
virtue of his employment, 'is the property of Shell, -fnd 
cannot therefore be used personally-or disclosed(227) Given 
this, and-the possibility of conflict of interest an . 

" employee, it is stated, should scrupulously avoid ownership 
of-or. -dealing in shares, property or mineral rights... if 
the employee makes improper use of his position in the 
company, or of confidential, information gained as an 
employee to achieve such a. personnel or indirect gain. 
This is extended, insomuch as an employee is warned against 
'trying to gain from third parties, advantages... arising 

272 



9G3 
from his position in the company, or from his access to 

information 
about the compäny' obtained during the course 

of his work. 
Bürmah Oil Company Ltd., has been 'greatly concerned', 

about insider trading in the securities of both companies, 
'that the group could have acquisition intentions about 

and in companies in which the group has exploration 
interests'. (228) 

It was thus found expedibnt to circulaýe 
a special notice, from the managing 

director, 
which 

basically prohibits employees, of the group speculating in 

shares, in which the group has or may have an' interest. 

The special notice, as admirably unequivocal, 'if 

speculation in shares on the basis of inside knowledge teere 
laid at the door of any: member of the staff, such a person 

could no longer continue in the employment of the company. 
The rules give clear guidance to employees; before an 

emalöyee purchases shares of any company, be should 

consider whether the proposed investment is suggested to 

him by the knowledge he has gained in his position as an 

employee of Burmah Oil, over and above that available to 

: the normal intelligent analyst aid on the basis of published 
information readily available; 'if there is any chance of 
the answer to this question being yes, company employees 

must hot buy the shares in question'. 
If an employee finds that he is the owner of shares in 

a company in which he comes to know, that Burmah Oil has 

an interest he should declare the shareholding in writing 
to the company secretary; similarly he should do the same 
regarding his immediate family and employees shareholdings. 
Although the purchase by employees, of shares in Burmah 
Oil is encouraged, this should only be done when the 
individual concerned does not have knowledge of special 
(as opposed to general) 'circumstances, which when they 
become public are likely to lead to buying on a'substantial 
scale in the market and 6onsequently to a short term 
speculative profit. 

Tate &: lyles rules on insider tradinL are elevated to 
their Basic Policy Regulations (no 8). (230) 

Apart from the 
common place incantations, demanding high ethical standards 
'the rules expressly prohibit directors'and employees 
communicating or disclosing confidential information to 
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anyone outside the gr9up, without permission, ýand. fron 

using company information whether for personal gain or not'. 

The interpretation of these basic policy rules, adopts the 

time restriction approach; but it is novel insomuch as it 

only prohibits. dealings in Tate & Lyle's shares or the stock 

of any subsidiary or associated company quoted on a Stock 

Exchange, during the 30 days prior to the, pu1lic announcement 

of the company's final results; any period prior to the 

public announcement of any information that. is likely to 

effect share prices, from the time that such information is 

known to the employee. It. is also expressly' stated that 

there is to be no trading, without specific authorisation 
from the director concerned, in commodities in which the 

Group are interested. In certain subsidiary companies and 
divisions of the Group, it is recognised that tighter 

provisions may be both necessary and expedient. In such 

cases the director responsible should notify the employee 

concerned, and the Company Secretary who can then keep a 

check on the additional restrictions. 
(231) 

Like Burmah Oil, Rio Tinto-Zinc Corporation Ltd., was 

aware of the 'great . deal of publicity' given to the 

question of insider trading: Thus the directors decided 'to 

adopt formally a specific restriction on their freedom to 

deal in the Groups shares and securities'. 
(232) The 

resolution adopted by the directors (233) 
concerning their 

own dealings was circulated to the rest of the staff, 

especially those at head office, asking them 'to adopt and. 

observe both the letter and the spirit of the restrictions'. 
Furthermore, at least as far as directors are concerned, 
they are charged to ensure that the restrictions apply, 
as much as is possible to the members of their families. 

The restrictions apply to any form of dealing in R. T. Z., 

shares or those of a subsidiary. or associated company, 

quoted on a Stock Exchange. As seems to be the most 
predominent pattern, they are in the form of a time 

restriction. There are to be no"dealings(234) except, 
within 30 days after publication of the preliminary 
statement of-annual results, and ending on the 30th day 

after the A. G. M.,; during the 30 days. after the' interim 

accounts; and. in the case*of rights issues, during a period 
of 30 days, starting with the day on which dealings in the 
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rights commence. In all these cases the 30 day period runs 

from the day after the publication or dealings commence, 

thus giving time for the new information to be absorbed. 

Where a director is a trustee, he should refrain from 

exercising any influence in relation to any dealings in 

any such shares except during the permitted periods. The 

impropriety of short term trading in the shares of R. T. Z., 

or its subsidiaries or associated companies, i6 underlined. _ 

" It is of some interest to note the extent to which the 

guidelines published by the Institute. of Directors seem 

to have influenced commercial companies in drawing up 

their internal rules. Indeed certain companies have 

specifically adopted such. 
(2-25) 

The Secretary to the 

British Oxygen Company Ltd, 
(235) 

stated that he, and his 

staff, constantly*naintain surveillance over the share 

register to detect any suspicious dealings or violations 

of the duty on directors and substantial sYiareholders to 

report their transactions. It would seem that many 

companies do this. 
(237) 

One has reservations how effective 

this is given the disclosures in the report of the special 

Committee of the Stock Exchange appointed to investigate 

dealings in 6. U. I. T. s. 

(i) FOREIGN COMPANIES 

It would seem that surprisingly few foreign financial 

corporations, and banking institutions, operating in 

Britain maintain internal procedures designed to prevent 

or at least inhibit insider trading. 
(238) 

: American 

corporations are more likely to have such rules, and this 

is also true of the Japanese financial houses. 
(239) 

Corporations operating in America, generally do have 

house rules, which are encouraged by the S. E. C. For 

example the 'Conflict of Interest Policy' of Texaco Inc.; 240ý 

includes a number of provisions directed at insider trading 

and tippee disclosure and trading. An interesting feature 

of American house rules is that they usually specifically 

state what the consequences of non-compliance will be. 

Thus Texaco's policy provides, 

'an employee violating the above policy will be subject 
to immediate discharge, liability to the company for 
damages, and criminal prosecution, under both state 
and federal law. Additionally, former employees and 
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non-employees who unlawfully obtain or use company 
information can also be made personally liable for 
damages subject to criminal prosecution. Also an 
insider can be held personally liable for damages to 
persons from whom be buys or to whom he sells stock 
who do not have knowledge of undisclosed material 
information. Further, in certain cases professional 
disciplining will be sought'. 

. ºvhilst it appears few companies in South Africa operate 

. 
house rules most do have informal procedures r&lating to 

the use or disclosure of confidential information. 
(241) 

A similar situation would seem to exist in Japan, 
('242) 

and the Philippines, (243) House rules, formal or informal, 

are uncommon in European countries.. There are however, 

a few companies such as Tbyssen-Bornemisza which do 

possess such, 
(244) 

and German companies. are of, course 
bound to initiate self-regulatory procedures under the 

'Insider Trading Guidelines' of the financial 

institutions. (245) 

I 

I 
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(C) AN E ALUATIOIL 0 THE EXTERNAL AND Ir1` ER?? AL SM' 

REGULATORY STRUCTURES. 

It is a much debated jurisprudential question as to 

what distinguishes a norm of a legal nature from one 

without such an aspect. It is certainly true that in 

most civilised states there are norms which cover the 

same ground as laws and partake of such, yet are not 

considered such. Insofar as they are imperitive and 

specific norms they are . distinguishable from mere moral 

precepts. This category of norms is merely-denied legal 

character by the absence of some defined constitutional 
hall mark, the secondary rules of recognition. Although 

such norms are excluded from a strict study of the la: 1, 

when dealing with a subject such as insider trading, it 
is necessary and vital to take full account of such, as it 
is almost exclusively in this realm that whatever-regulation 
there is-currently in Britain exists. 

The self-regulatory norma relevant to insider trading 
in Britain vary from the law like rules of the City Code 

on Takeovers and Mergers, to the exaltations of corporate 
codes of conduct such as that of CIBA-GEIGY. The reasons 
why such are adopted are diverse, and probably correspond 
to those relating to legislation, ecvept that such can aim 
at higher and more intangible ideals than those reducible 
to legislation. Furthermore, such norma may be used as an 
alternative to law, or as an extension to such, or indeed 

as a safeguard to ensure the avoidance of a legal violation. 
Certainly the reasons why self-regulatory norms are 

adhered to, or at least-receive the necessary bear minimum 
of acceptance must be different to those relating to laws, 
because of the absence of a legal sanction. Of course 'it 
is true in certain instances specific penalties can be 

applied in the event of non-compliance, but far, more 
important here, in the case of legal norms-, essentially 
defined and administered by an officially appointed 
authority, is social acceptance apd pressure. 

(246) 
1-1here 

the particular norm is incorporated into the contract of 
employment or some other contractual relationship then 
the norm becomes a legal-contractual norm. Certainly the 

various devices. that are available for disciplinary action 
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against employees, are both significant and likely to be 

a powerful deterrent. 247) Where directors and executives 
have been dismissed from their positions for insider 

trading the sanction is very potent. However, by depriving 

a person of bis livelihood in such a case, the sanction is 

ill-defined, and can cause disproportionate suffering,, 

particularly to the persons dependants. Indeed the result 

may be to-render him a charge on the tax payer-through 

unemployment benefits. Whilst companies have been quite 

prepared to draw up and refine the anti-insider trading 

norm, few have sought to' provide for 
.a 

detection procedure. 
Whilst the expression of the norm does have an educational 
impact this is obviously far less significant than 

providing some kind of enforcement machinery. Nonetheless, 

it cannot be denied that this is an important area of 

. anti-insider trading regulation. 

(iii) A CON2ANI ES COMMISSION - THE DEBATE. 

Over the last few years there has been increasing 

concern as to whether the present system of regulation 

which places so much emphasis on self-regulation is 

sufficiently efficient and adequate. Certainly the number 

of recent financial scandals casts doubts on the present 

structure, and reference has already been made to the now 

almost universal agreement that insider trading should be 

made. at least a criminal offence. 
The Jenkins Committee examined the regulatory structure, 

but was not parsuaded that the introduction of a securities 

exchange commission would be beneficial or indeed practical. 
The Jenkins Committee did think that there. was inadequate 

co-ordination between the various agencies and recommended 

greater use of the Companies Act Consultative Committee, 

previously recommended by the Cohen Committee. In June 
1974, the Companies Policy Division of the Department. of 
Trade, initiated a survey of opinion as-to whether there 

was need for improvements in the supervision of the 

securities markets. A number of interested parties 
published their replies,, which the author has-discussed 

elsewhere. 
(249) 

The replies to the questionnaire, which 
specifically referred to insider trading are most 
illuminating, and should be examined. 

(250) 
Whilst the 
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City is in favour of the preservation of the present system, 
with the possible creation of a City Panel, along the same 
lines as the Take-over Panel, but with broader responsibilities, 
such bodies as the Law Society and Justice would like to see 
the creation of a new statutory body that would be primarily 
concerned with co-ordinating the present self-regulatory 
system, and where necessary providing legal back-up powers. 
The Labour Party, and the press generally would seem to be 
in favour of a statutory companies commission, somewhere 
between the American SEC and the Australian Companies 
Affairs Commissions. Academic opinion would seem to be 
divided on the matter, but inclining to the view that there 

should be a new statutory agency. 
(251) 

(A) THE ADVANTAGES AND DISADVANTAGES OF SELF-REGULATION. 

It is only possible here to mention some of the more 
important arguments that have been advanced in favour of 
self regulation and those that have been raised against it. 
For the sake of clarity those points supporting the 

philosophy of self regulation will be discussed first. 
With some justification it has been argued that persons 

concerned with self regulation at present in Britain are 
by and large experts in their own respective fields, and 
indeed often regarded as at the top of their profession. 
In cact it is by being at the front of their profession 
they have the time and prestige to operate the system of 
self regulation. This also has the advantage of avoiding 
a sharp division between regulators and regulated,.. there 
is an interchange of both functions and personnel. From 
the standpoint of the taxpayer, an efficient system of 
self regulation is relatively inexpensive and reflects the 
motion that those who use the market place should contribute 
to the cost of its maintenance, and integrity. This does 

of course ignore'tbe vital public interest in the proper 
functioning of'a nation's capital markets and the 
preservation of investor confidence. 

. 'here there is an absence of great formality and 
regimented procedure often associated with Courts of Law 
and administrative tribunals, it is probably possible to 
retain a greater degree of flexibility both in procedure 
and the determination of a particular case.. In an area 
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`7C such as securities regulation this is of some importance, 

given the complexity of the subject matter, the constant 
interaction of new techniques on an essentially non-legal 

scheme of regulation, and the speed at which problems arise 

and must be determined. As the rules are non-legal they 

can be amended so as to accommodate developments with a 

minimum degree of trouble. Associated with this point is 

that the specific content of a self regulatory-rule is 

generally less important than when one is concerned with a 

legal norm. In the area of self regulation the spirit of 

the regulation or-rule-is of far greater significance, and 
to a certain extent might be able to aim at a higher degree 

of ethical observance. Law must be concerned with the 

bare minimum of acceptable conduct, whereas self regulatory 

norms can operate from a higher threshold. This factor 

and that of the -involvement of members of the same profession 
in the administration of a self regulatory structure 
unquestionably contributes to the notion of professionalism, 

and this of itself should encourage greater attention to 

ethics and fairness of dealing. There is also the possibility 
that people, particularly professional men and women will be 

more likely to respond to a request than a mere order from 

an official who does not appear to have first band knowledge 

of the matter in point. 
As the basis of self regulation is essentially that of 

consent the impact of regulation can be extended beyond 

mere legal jurisdiction, and in particular to those abroad. 
It. may also be argued that self regulatory authorities are 

more likely to take a positive lead and venture into new 
areas than a legal regulatory authority conscious of its 
budget and opinions its political superiors. Self regulatory 
bodies when associated with professions are probably likely 
to be far more alert to the desirability of promoting 
education and a greater degree of acceptance of their views 
and policies. It night also'be true that policies and 
principles can better be embodied in self regulatory norms 
given thehigh degree of certainty and definition required 
for laws. Certainly self regulatory authorities are more 
able to take notice of policy considerations than a more 
formal authority. In this respect questions such as 
motivation. may play a greater role than in a legal enquiry. 
Finally, loss of reputation both publicly and professionally 
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is likely to be a sanction of some significance, and it 

must also be remembered that professional bodies have 
further sanctions such as exclusion, suspension and some 
the power to fine. 

Against self regulation it has been said with some 
justification that self regulatory authorities, particularly 
those that are essentially professional bodies appear as 
judge and jury in their own cause. Certainly in such 

cases , 
there will be a social and professional identification 

between the regulators and the regulated, but as has been 

already mentioned this might have advantages. Furthermore, 

as jurisdiction of self regulatory authorities is based on 

consent it is . illegitimate and a denial of the true basis 

of that authority to seek to impose it on persons not 

giving such a consent. As the ultimate sanction is based 

largely on exclusion, which is often only a threat as it 

would be too draconian to actually impose it, and-would 
probably cause considerable damage to innocent third parties, 
the effectiveness of self regulation depends upon the 

credibility of the regulators and the desire of the 

regulated to avoid personal exclusion from the market or 

profession. 
ýýIb ilst it is no doubt in the long term interest of both 

markets and professions that they should be seen to be 

both fair and ethical,. there must inevitably be conflicts 

of interest, mainly in the short term, between the self 

regulatory authorities and their constituents, and thus, 

the people that they regulate, and the outside public. It 

might also be argued that given the absence of legal 

authority and the inevitable dependence of self regulatory 
authorities on consent, there is an inherent inability to 
deal with outsiders who are not willing to co-operate. 
Indeed many self regulatory authorities are uncertain as 
to whether their statements enjoy qualified privilege and 
this can inhibit the use of public disclosure as a sanction. 

)elf regulation can be expensive and wasteful due to 

unnecessary duplication, the inability to demand evidence 

and the conflicting policy approaches. Given the nations. 
interest in the proper allocation of capital and the fair 

and equitable functioning of the national securities 
markets it is arguable that not only those who directly 

z, 1 
N 



X72 use the markets and ancillary services should have to 

bear the cost of maintaining such. Professions and 
learned societies can and some indeed have the reputation 

of appointing persons to office within the profession and 

society on the basis of their social pre-eminance and 

prestige rather than for their administrative abilities. 
Indeed someone of such standing might well be out of 
touch of the current practices in his own. profession, or 

at best have a theoretical knowledge of such. Given the 

lack of external accountability and surveillance it is 

difficult to determine whether there are few instances of 

abuse or whether the self regulatory agency is merely 
inept in detecting and exposing such". This can easily 
lead to suspicion and a lack of confidence in the ability 

and perhaps integrity of the self regulatory authority. 
Associated with this is the alraost inevitable fragmentation 

of authority where a self regulatory scheme is employed. 
There will always be regulatory gaps and overlaps of 

authority. Moreover, it is difficult for those subject 
to regulation and in particular foreign authorities to 

know who is in any given circumstances the appropriate 
regulatory authority. J; s the self regulatory bodies and 

almost always private authorities there is no obligation 
upon such to co-operate with each other or indeed domestic 

or foreign official agencies.. 
Largely due to the absence of a legal jurisdiction and 

ability to possess legal powers, serious problems can be 

created where a decision of a self regulatory authority is 

questioned by an authority possessed of legal jurisdiction, 

and in particular a court. In, fact certain self regulatory 
authorities do not even permit persons appearing before 
them to have legal representation. . there there is 
fragmentation of authority there will be no single 
authoritive voice that can call for urgent legislation to 
deal with areas where self regulation has admittedly failed, 

such as in insider trading. As there is no clear delineation 

of responsibility among the: existing agencies there tends to 
be a degree oC ignorance about the responsibilities and-aims 
of the respective authorities which leads to criticisms of 
failure to deal with matters over which they may in reality 
have neither jurisdiction, authority or expertise. 
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The ; resent system of self regulation has been built up 

on the basis of a centralised or predominant securities 
market in the City of London. This could be challenged 

, 
by the development of a more substantial over the counter 
market, particularly along the lines of A. R. I. E. L. ' 

Furthermore, a -primary facet of self regulation in the 

City was the strong social and cultural bonds cementing 
the members of such, in effect, the 'old boy' or 'old 

school tie' approach. In recent years this phenomena has 
diminished considerably. The vast increase in foreign 
interests, not necessarily sharing the same social and 
indeed moral ethics as those who have traditionally dealt 
in the City, has increased this problem. 

Law-is, at least in theory more certain and predictable 
than mere self regulation, and there is considerable 
evidence that business men, particularly those engaged in 
foreign business would prefer a greater degree of certainty 
and thus legal regulation than the more vague and 
controversial self regulatory norms. It is questionable 
how flexible the self regulatory autborities. actually are, 
in any case. Although they may well have expettise in 
their own profession or function, they may be wholly 
ignorant of related fields and lack of co-ordination with 
other such authorities. Indeed, different authorities 
may well reach different conclusions on the same case. 
Finally, it should always be remembered that self 
regulation can co-exist with legal regulation, and the 
two forms of regulation are not mutually exclusive. 
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(B) SON RECENT DEVELOPNINTS 

Diven the dichotomy of opinion, it has been suggested 
by both the Institute of Directors and the Council of the 

Stock Exchange that the Government should set up a Royal 

Commission to examine the working of the City and in 

particular, the vexed question of regulation of the 

securities industry. In fact, Harold Wilson, whilst ° 

Prime Minister, had. promised to do just that if the Labour 

Party was returned to office in the election of February 

1974. On October 7,1976, the Labour Government announced 
that it was setting up a Committee of inquiry to review 
the functioning of the financial institutions under the 

Chairmanship of Sir Harold Wilson, the former Prime ilinister. 

The terms of reference of the Committee are, 

', to enquire into the role and functioning, at home and 
abroad, of financial institutions in the United Kingdom 
and their value to the economy; to review in particular 
the provision of funds for, industry and trade; to 
consider what charges are required in the existing 
arrangements for the supervision of these institutions, 
including the possible extension of the public sector 
and to make recommendations'. 

Because the Committee of Inquiry is a long term measure and 
is not expected to report in under two years, the Government 

felt it necessary to introduce interim measures. On October 

21,1976, the Secretary of State for Trade, i"Ir. Edmund Dell, 

announced in the House of Commons four measures designed to 

improve supervision of the securities markets. He emphasised 
that whilst Sir Harold's Committee would-be considering this 

area and the present provisions were not in any way intended 

to prompt its recommendations, the inquiries of the 
Department of Trade had disclosed areas requiring immediate 

attention. 
These measures are, 

(1) A joint review body should be set up by the Department 

and the Bank of England. This would bring the working 

of the present system under constant review and reveal 

any gaps in the statutory as well as non-statutory areas. 

(2) The Bank of England should develop its surveillance of 
the securities industry with. a view to improving the 

effectiveness of the existing self-regulatory mechanism.. 
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)76, 
(3) Legilation should be introduced as soon as possible 

to outlaw abuses such as insider trading and restrict 
loans to directors by companies. 

(4) The Prevention of Frauds (Investments) Act 1958 should 
be further amended to update the Department of Trade's 

regulation of the statutory part of the securities 

system. This would include more effective powers to 

supervise licensed dealers in securities and possibly 

provide for licensing of investment advisers. 

In addition it is proposed to establish an independent 

committee with the co-operation of the accountancy profession 
to review' that profession's investigatory and disciplinary 

procedures. This-is particularly important as many recent 
problems and alleged abuses have been either the result of, 
or exacerbated by deficient auditing techniques. ' The first 

measure is obviously the most interesting from the point 
of vies: of this thesis. This seems to relect the feeling 

often encountered in the Department of Trade that there is 

no immediate need for the creation of a legal regulatory 
agency of an 'EC type. The Secretary of State has given 
the Joint Review Committee reasonably wide terms of 
reference in that they are to, 

! keep under review the functioning of the securities 
market and the arrangements for its supervision, to 
identify any gaps or deficiencies in thh combination 
of statutory and self-regulatory control and to make 
recommendations as appropriate to the secretary of 

tat- for Trade and the Governor of the Bank of 
England'. 

The Committee has joint Chairmen, the appropriate Deputy 
Secretary from the Department of Trade and a Deputy Governor 

of the Bank of England. In addition, there will be two 

other members from both the Bank and the Department nominated 
from time to time by the respective Chairmen. The Committee 
has no executive authority and will have no effect on the 

respective powers and responsibilities of the Bank of 
England and Department of Trade. 

The present author has expressed his preference for the 

creation of a new regulatory body, on a statutory basis, 
possessed of legal powers elsewhere. -gor the effective 
regulation of insider trading this would seem to be 
imperitive. 
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(C) A COMPANIES COMMISSION? 
977 

It is submitted that there is a problem of co-ordination 

and delineation of responsibility at present and there is 

an element of truth in the Labour 'Greenpaper's' criticism 
that public interest is not always visible. The various 
Committee$ established by the Governor of the Bank of 
England and the Stock Exchange Liaison Committee are not 

'the most effective media for day to day co-ordination and 

administration of the system. It has been suggested that 

one solution would' be the formation of a specialised Fraud 

Unit(252) but this only meets a small aspect of the problem. 
The inescapable answer would seem to be a rationalisation 
of the various authorities into a single centralised body 

or organisation. Indeed, this has been recognised by 
Lord Shaweross. The controversial issue appears to be the 

question whether this City Panel or Companies Commission, 

whatever its nomenclature, should have a statutory basis 

with legal regulatory and enforcement powers. It is 

unlikely that meaningful legal powers will be-entrusted to 

a non-statutory body involving such an important topic. 

The first question is whether this body should be 

concerned merely with detection and prosecution of fraud 

or with a much wider area of responsibility. It is 

submitted that the broader approach is to be preferred as 
though fraud is an important brief, it would be far too 

narrow to restrict the new agency to this. On theother 
hand, it is necessary to delimit the jurisdiction of the 

proposed body in order that the structure does not become 

too unwieldy and result in another Department of trade. 
The larger the organisation, the more difficult it will be 
to foster the esprit de corps that is so vital, particularly 
in the beginning, and to attract persons of the right calibre. 

The second question is whether the now agency should take 

over the day to day administration now in the hands of the 

self-regulatory bodies. It is perhaps unlikely that the 
present structure can be satisfactorily incorporated into 

a statutory regime. Persons currently engaged in. self- 
regulation are not likely to want to continue their present 
role unless substantial incentives are offered. As a matter 
of practical economics, these would not be available. 
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Furthermore, one of the greatest advantages of the present 

system is the continuous flow of personnel from practice 
into regulation and visa versa. One doubts whether this 

would continue in the context of a statutory scheme and if it 

die it might well give rise to problems of propriety as has 

been the case in the United States. Thus, it is submitted 
that the present's structure of self-regulation is, at-least 
in the foreseeable future, indispensable. It would, 

therefore, be necessary to bring the City institutions into 

the Government's confidence and allow them to function as 

at present with a sufficient degree of autonomy and 
independence, in order to ensure that they retain their self 
respect and status in the City. 

The Commission should be established by an Act of 
Parliament, a course of action which should be coupled with 
a comprehensive up-dating of company law, in order to 

eliminate lacunae such as insider trading and make the law 

more effective and realistic in areas such as loans to 
directors and section 54. Indeed, there is much to be said 
for a re-codification of corporation and securities laws. 
The Commission should consist of three full time members 
and a Chairman, as well as a reasonable number of-part-time 
members. Though it might-be undesirable to allow the City 
institutions direct representation, there might be grounds 

. for a system of nomination. In any event, all appointments 
should be made by the Secretary of State for Trade. The 

personnel recruited should be eminent in their particular 
profession though not solely from the City, and should 
include at least one lawyer and accountant. Staggered terms 

of office would be required and there should be provisions 
directed towards avoiding conflict of interests of the 

members. It would certainly be necessary to ensure that 

adequate salaries and retainers are'paid to the members of 
the Commission. 

There would effectively be three strata of officers 
comprising the Commission. The upper tier should consist 
of senior executive officers, capable of acting on their own 
initiative with a substantial degree of independence. In 
the middle there should be an enclave of professional 
officers with practical experience in their fields. The 
lower tier should consist of administrative and clerical 
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officers larEely concerned with matters of routine. 
Obviously, sufficiently attractive salaries should be 

paid to officers in the top-two tiers and ideally secondment 
from the various institutions, as with the present Panel 

Executive, should be used. 
The Commission would ultimately have to be responsible 

to Parliament. Although certain of its funds will have to 

be- provided for by parliament, control and supervision 

should not be so tight as to be inhibitive; the Law 
Commission might prove to be a useful model. 

It is considered that the Cocamission -should be concerned 
with the regulation of dealings in securities, corporate 
disclosure, the issue of securities, the general administration 
of the companies legislation and such securities laws as 
there may be as well as the detection and prosecution of 
fraud in these areas. The machinery would become too 

unwieldy if matters such as insurance, consumer credit, 
Fair Trading, Monopolies and Restrict Practices and Banking 
were under the protective umbrella of the Commission, and 
so should be in the hands as separate Commissions although 
there should be liaison officers in each. 

The Companies Investigation Branch, the Companies 
Registration Office, and Insolvency Service of the Department 

of Trade should come within the Commission's terms of 
reference. The Investigations Branch, unlike the other 
services could, with advantage, be substantially changed by 

the appointment of a core of full time inspectors from the 

senior levels of the legal and accountancy professions. 
Although, as mentioned earlier 'silks' would be unlikely to 

accept full time appointments, seniormenbers of the legal 

profession who are solicitors would no doubt be willing. 
A small number of part-time Inspectors could then be appointed 
as and when the need arose to supplement this panel. 
Obviously, seven or eight inspectors, ' albeit full time, could 
not hope to conduct all inspections but most inspections do 

not require the constant attention of persons of such calibre, 
and so a second tier or inspectors derived from the relevant 
professions could be appointed to assist the more senior 
inspectors. 

It"is submitted that a strengthening of the police fraud 
squads would be advantageous. Though it light be considered 
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undesirable to second police officers to the Commission, 

much can be gained by encouraging a close rapport between 

them and the Commission. The role of the Director of Public 

Prosecutions in matters within the scope of the Commissions 

responsibility should be transferred to the Commission. It 

would naturally be necessary to distinguish between persons 
involved in the giving of advice, the conducting of 
inspections and the prosecution of any given case. 

It may be that the Commission should be granted judicial 

and quasi-judicial, powers such as the licensing of-broker- 
dealers, the disqualification of company directors and even 

some of the administrative functions of the Companies Court. 
The senior inspectors could exercise these functions 

re-inforced by part time Commissioners drawn possibly from 

the judiciary. 

The most difficult question concerns the Commission's 

relationship with the self-regulatory organisation's. It 
is here that the author favours the suggestion of the 
Justice Committee that there should, in effect, be a 
delegation to these bodies by the Commission of responsibility 
for day to day administration. Thus a structure combining 
the advantages of self-regulation with those of statutory 
rules would be created with administration in the hands of 
the self-regulators who would-be supported by the Commission 
bringing with it the benefits of co-ordination and 
rationalisation. It is perhaps unwise for appeals to lie 
to the Commission and the self-regulatory authorities should 

. be encouraged to-erect Appellate Committees such as that of 
the Take--Over Panel. A Commissioner could certainly sit on 
this Committee. 

J! here present self-regulation is weak or non-existent 
there would be responsibility onkthe Commission for this 
matter until such time as it was entrusted to a self-regulatory 
body, if at all. In all cases, there would have to be 
considerable mutual consultation avoiding high handed actions 
by the Commission and its officers. The Commission, as a 
matter of political and, economic expedience, could not afford 
to antagonise the self-regulatory structure unless what was 
at stake was a fundamental issue. It would be interested in 
improving, not destroying the present structure. 

The Companies Policy Division could be transferred to the 
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Commission provided its political responsibilities were 
removed. It is questionable whether the Commission should 
be granted legislative power. It should at least have 

authority to recommend legislation to the Secretary of 
State though this procedure has not proved over satisfactory 
with the Director General of Fair Trading whose recommendations 
for urgent legislation has gone largely unheeded. The 
Commission should be enpo-viered to promulgate guidelines and 
issue interpretative opinions and publicise decisions of the 

self-regulatory agencies as well as itself. 
It is felt that though no structure is entirely problem 

free, the one proposed does seem to maximise the advantages 
without creating a bureaucratic monster. The City would keep 
its power but the political and public re-criminations would 
cease, there would be clear demarcations of responsibility 
and competence with a body that can 'mop up' any unclear 
areas which emer`e, or in situations where the self-regulators 
cannot cope effectively. The Commission would not be a 
brooding presence over-shadowing the City but actually part 

of the present fabric drawn together under the same 
mushroom. Given the expense of the current official 
regulatory agencies and that incurred by the appointment 
of part-time inspectors and the like, it is submitted that 
the extra cost of the proposed Commission would be minimal. 
Of course, the self-regulatory agencies would require some 
assistance, for instance the substantial share of the 
Take-over Panel's costs which are currently borne by the 
Bank of England, would become the responsibility of the 
Commission. How much would be allocated to the other bodies 
would depend on the attitude of the sponsoring institutions. 
Certainly the Stock Exchange should be encouraged to 

establish a greater degree of market surveillance which 
could perhaps be interfaced with the new TALISN N system. 
Admittedly, 'online' market surveillance with the present 
jobbing system would be extremely difficult to construct. 

Finally, it must be emphasised that the creation of 
such a Commission would not-be a panacea. Even in countries 
which possess centralised regulatory agencies, frauds still 
persist and in practice substantial reliance has been placed 
on the self-regulators. There is also the danger of 
becoming needlessly bureaucratic and of wastage of valuable 
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resources. ý. paramount objective for any new body should 
be that of educating those for whom it is responsible, 

ensuring that the 'shot gun' is very much in the background. 

This has been the approach of the Hong Kong Commission and 

a number of other newly created agencies throughout the 

world. It is hoped that the Committee of inquiry will 

proceed with great caution in an area where there is much 
to lose and generally little to gain, over the whole field 

of securities regulation. 
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(iv) SIDE, CONCLUDING OB, '-')MV riTIONS 

In the preceding chapters the autnor has attempted to 

show that insider trading in corporate securities is not 

merely an isolated lacuna of company law. It is vitally 
important to realise, that if insider trading is considered 
important enough to warrant legislative or regulatory 

-attention,, the abuse, if such it be, cannot be-regarded 

in isolation from corporate disclosu4e and in particular 

the inadequacies of such, the working and organisation of 

the securities industry and the. general_problems of 

enforcement. Where appropriate the present author has 

to indicate possible solutions to the particular aspects 

of the problem. Merely prescribing the traditional form 

of insider trading will be meaningless without a concerted 

effort in these associated matters. As the experience of 
Hong Kong has shown it is simply not enough to enact 
anti-insider trading legislation no matter bow sophisticated, 

without proper attention to corporate disclosure, insider 

disclosure, and general regulation of the securities 
industry. (253) 

ý. discussion of the legal aspects of insider 

trading would be meaningless without attention being given 
to the practical problems. of detection and enforcement. 

Lt present, as has already been described the various 
official regulatory authorities are either unaware or 
unable to adequately deal with insider trading. The 
Department of Trade, whilst increasingly willing to consider 
appointing inspectors has not sought to utilise other 
possible methods of detecting the abuse and dealing with it. 
The Metropolitan and City of London Company Fraud Department 
in the present circumstances can only afford time to concern 

, itself with conduct that is obviously criminal, and the 
Director of Public Prosecutions adopts a similar posture. 
The main effort has been in the field of self regulation. 
The City Panel. *on Takeovers and Mergers has had considerable 
efforts to'deal with insider'trading, but is of course 
limited by the scope Öf its jurisdiction and status. As 
the present author has already pointed out, should anti- 
insider trading legislation be enacted it would be vitally 
important to provide a new mechanism for both detection 

and enforcement. The City Panel on Take-overs and Mergers 
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and the 3'tock Exchange are aware of the need to introduce 

an effective measure of market surveillance and considerable 

effort has been used in attempting to design such a system. 
This is inperitive if anti-insider trading regulation is 

to be at all meaningful. The author also understands that 

the various City institutions with the support of the 

Governor of the Bank of England are actively considering 

adopting the suggestion of Lord Shawcross, which-has already, 

. 
been discussed, that a City Panel should be created with 

self re`ulatory responsibilities generally over the British 

securities-industry. Indeed the author gathers that this 

authority might be called the Securities Industry Council 

on the Singapore model. This is to be welcomed subject to 
the observations that have already been made on this proposal. 
Without some form of legal authority to obtain evidence, it 
is doubtful how effective such'a body would be in the context 
of anti-insider trading regulation. Attention should also 
be given to the question of civil recovery in this context. 
Given the difficulties of establishing privity and maintaining 
a class or where appropriate a derivative; action, it might 
be worth considering the expedient of empowering an 
administrative agency to bring essentially restitutionary 
actions against insider dealers. Whilst the present author 
would support this, a self regulatory 3uthority, no matter 
how wide the sweep of is jurisdiction, would be competent 
to do 

. th. is. 

ynether in the ultimate analysis it is worth the effort 
on all these fronts to prevent insiders utilising privileged 
information is in the author's view questionable. Certainly, 
the call to outlaw insider trading, at least in Britain in 
recent years has been occasioned more by emotive and political 
considerations than perhaps anything more fundamental. (254) 

If, however, it is decided to prescribe what is an abuse, 

. 
for the regulation to be effective, a much greater awareness 
of the problems, of enforcement is required. 

(255) 
It is only 

recently that criminologists have become conscious of the 
great damage that 'white collar' crime can do; in*financial 
terms the conduct of Sir Denys Lowson was far more serious, 
than the vast majority of crimes that come before the 
criminal courts. Governments are beginning to realise this, 
but slowly. 

(256) 
1 
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Given the absence of legal regulation of insider trading 

in the United Kingdom, other than indirectly, it is vitally 
important to examine the approach of other countries. Of 

course the most complex body of law, and perhaps thought 

on the problem'is found in the: United States of America, 
bit for a number of reasons the American model of regulation 

is likely to be inappropriate for Britain, with its 

centralised capital markets, lack of administrative 

supervision: in corporation law, and general approach to 

problems of company law enforcement. ' It is thus necessary 
to turn to'other countries for guidance-as. well, and it is 

here that one find8 some of the closest analogies to the 

British markets and traditions, in some of the more obscure 
legal systems. 

257) 
Another important consideration, that 

dictates attention to the regulatory systems of other 
countries is the internationalisation of the world's capital 
markets and the vast opportunities for effecting frauds and 
abuses in one country from another. Obviously those 

countries with a lesser degree of regulation and 
sophistication are the more attractive havens, and thus it 

is the laws of these lesser developed. states that in the 

ultimate regulatory analysis becomes all important. It 

matters not how sophisticated British law is on insider 
trading, if it is-still possible for insiders to utilise 
overseas nominees and companies to effect their transactions 
here. This problem is only recently being grasped in the 
field of securities laws, although in the last'decade 
increasing' attention has been focussed on the problem in 

the case of tax law. 
Even'if it is desired to prescribe insider trading, it 

is important to decide exactly what kinds of trading it is 
thought desirable to outlaw. This is very similar to the 

problem of definition inherent in such an operation. Indeed 
the difficulty of drawing effective regulatory lines, runs 
throughout the subject. Perhaps in this area the need to 

educate and attain an inner degree of moral acceptance of 
the prohibition on insider "tradincr is of critical 
significance. It is unlikely that äny state would ever be 
in a position to devote sufficient resources to adequately 
enforce such laws without a firn acceptance of the 'rightness' 
of the law by those likely to be considered subject to it C253) 
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It is interesting that perpetrators of some of the largest 

financial frauds in recent years have sought to fasten 

upon the distinction between law and morality. The notorious 

Dr Emil Savundra, repeatedly emphasised that there is 'no 

such thing as ethics, only legality'. Sir Halford Reddish, 

the Chairman of -the *Rugby Portland Cement Co. Ltd., 

emphasised to the company's annual general meeting in 

May 1974,. that management integrity and in particular that 

of directors in their personal dealings, was of critical 
importance as 'leadership is very largely a question of 

example. You lead from the front, not from behind, it is 

saying 'come on' and not 'go on'. ' This is an important 

point, and adds emphasis to the role of self regulation 
both in the external and internal model. 

It would be naive to here try and conclude by recommending 
some form of regulation particularly appropriate for Britain, 

as mere prescription of insider trading alone would probably 
only be a snare for the more unfortunate. Indeed, as 

narcotics and to a lesser extent exchange control regulations 
have shown, to merely outlaw something of thia nature, is 
likely to result-in the practices becoming more and more 
the domain of the professional and syndicated criminal, thus 

possibly creating a worse malady than that which the medicine 
was applied to cure. Furthermore, the approaches to 

regulation are relatively well defined, and'have been discussed 
at length above. Thus the present author would regard insider 
trading as adhittedly a problem and also as an undesirable 
abuse, but one that should be put properly in context. That 
is to say in the general context of a thorough examination 
of corporate-securities laws and regulation., and the 
administration of such,. Without this anti-insider. trading, 
legislation would be merely cosmetic. 
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