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THE REGULATION OF INSIDER TRADING UNDER THE BRITISH 4Z' 

COMMON LAW. 

(i) THE POSITION OF DIRECTORS 

There are of course a number of specific instances where 

persons who violate the confidentiality of information can 
be rendered liable at law. (l) There is no general principle 
of liability however. From the standpoint of the 

regulation of insider trading, the position of corporate 
directors is particularly interesting, and here we shall 
first examine this question. 

The exact nature of a directors position or office, 
(2) 

in a registered company is uncertain. There are no 
definitive judicial decisions, and the relevant statutory 

provisions are at best ambiguous. 
'3) The learned edition 

of Gore Brown comments 'in some sense directors may be 

called managing partners,. or agents, or trustees. for the 

company, and yet they are not in. the full sense any of 
those things'. (1ý) 

Although there are a number of earlier 
decisions where directors were spoken of as trustees, 

(S) 

these observations were based on the fact that the company 
had in fact been formed under deed of settlement, and the 
directors were in fact trustees. This notion continued 
erroniously, with the introduction of registered corporationýE'J 
It is interesting that these earlier decisions did not 
necessarily distinguish between the directors being trustees 
for the company or being trustees for the shareholders. 

With the introduction and development of incorporation 
through registration, and in particular the recognition of 
the separate corporate personality of companies, the courts 
began to speak of directors more in the term of agents. 
There was no question that the property was the company's, 
both legally and beneficially. After the fusion of the 
administration of law and equity the principles of the 
common law, and agency, prevailed over the former trust 

relationship of director and company. Thus in Feruson 

v Wilson, Cairns, L. J. stated, 

'directors are merely agents of a company. The Company 
itself cannot act in its own person, for it has no 
person; it can only act through directors and the case 
is as regards those directors, merely the ordinary case 
of principal and agent. Wherever an agent is liable 

* 
I. 



those directors would be liable, where the liability 
would attach to the principal and the principal only, 
the liability is the liability of the company'. (? ) 

Even as agents the directors will owe fiduciary duties to 

their corporate principal. Given the corporate personality 
doctrine, there can be no doubt that the director as agent 
owes his duties to the cömpany, and the company only. 

(8) 

The position is not as straightforward as it might appear, 
however, as it would seem that where the directors actually 
hold corporate property, their position is not that of a 
mare agent. In Re Lands Allotment, (9) Lindly L. J. considered 
that directors could rely upon the statute of limitations 
in the Trustee Act 1888. 

'I have no hesitation in saying that these gentlemen 
are entitled to the benefit of the statute, the 
statute applies to them, and applies to all directors 
who have in their bands, or under their control monies 
of the company, and who by mistake or carelessness 
mis-apply it'. 

(10) 
Indeed, following Bowen L. J. 's observation in Soar v Asbwell, 
Lindly stated, 

'directors are considered as express trustees of money 
which they have control of' 

and even if this was not the case, he considered that they 

were certainly constructive trustees. Kay L. J. also 
stated, 

(") 

'case after case has decided that directors of trading 
companies are not for all purposes trustees or in the 
position of trustees, or quasi-trustees, or to be treated 
as trustees in every sense, but if they deal with the 
funds of the company, although those funds are not 
absolutely vested in them, but funds which are under 
their control, and deal with those funds in a manner 
which is beyond their powers, then as to that dealing 
they are treated as having committed a breach of trust'. 

This proposition is supported by considerable authority. 
(12) 

It is important to note that the transaction must be'outside 
the powers of the directors, and beyond the powers of the 

company, in general meeting, to authorise or ratify. 
In Selangor United Rubber Estates Ltd v Cradock, 

(13) the 

court held that corporate property in the hands or under-the 
control of directors, constituted trust. property, and from 
this proposition-emphasised that agents of the directors, 
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4Z7 
who become in effect trustees, who 'assist with knowledge 
in the dishonest and fraudulent design on the part of the 

trustees' are liable as constructive trustees. 
(14) 

Here 

knowledge, means, 'knowledge of circumstances which would 
indicate to an honest, reasonable man that such design was 
being committed or would put him on inquiry. 'Whilst the 

approach adopted by Ungoed Thomas J yields a welcome result, 
Chesterman and Grabiner, writing in the Plodern"Law Review, 

point out that it is doubtful whether it automatically 
follows that the rules announced with regard to proper 
trustees can be applied, 'as a matter of deductive logic' to 

the case of company directors. (15) 
However, they consider 

that there is sufficient support for the extension of 
liability, which is essentially a matter of policy. 

It is not only in the context of the control over 
corporate property where the trustee analogy has been 

utilised. For example in Aberdeen Railway Company V Blaikie, 
Lord Cranwortb L. C. whilst speaking of directors in terms 

of agency set a trustee standard for directors dealings and 
interests with the company, 

(16) because of this confusion, 
directors have on occasion been referred to as managing 
partners. 

tl" 
This underlines the fact that the 

director-company relationship is not necessarily one of 
simple agency, but that invariably the director will be 
interested in the principal himself as a shareholder, and 
thus the director is acting both on behalf of the other 
shareholders and himself. The analogy between directors 

and managing partners, is weak however, as there is no duty 

of good faith between the directors and individual 

shareholders, except perhaps in so called 'partnership' 

companies, which is so vital to partnership law. (18) 

Thus 'although there is no analogy that is absolutely 
perfect', 

(19) 
that of agent would seem to be the most 

apposite. But as Professor Gower points out, even as agents 
their fiduciary responsibilities, in many respects, 'are 

virtually identical with those imposed on trustees, and to 
20ý this extent the description-of trustee still has validity'. 

( 

Palmer, considers that 'for most purposes it is sufficient to 
say that directors occupy a fiduciary position and all the 
powers entrusted to them are exercisable in this fiduciary 
capacity'. 

(21) 
But as Justice Frankfurter observed, in 
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SEC v Chenery Corporation, 
(22) 

'to say that a an is a fiduciary only begins the 
analysis, it gives direction to further inquiry. To 
tilhom is he a fiduciary? What obligations does he owe 
as a fiduciary? In what respect has. be failed to 
discharge these obligations? And what are the 
consequences of his deviation from duty'. 

7 



42C) 
(A) LIABILITY TO PERSONS WITH WHOM HE TRADES 

As has already been pointed out, with the development 

of the doctrine of corporate personality it became established 

as a general rule that. insofar as directors of a company 
are bound by fiduciary duties at general law, these duties 

are owed to the company only. 
(23) 

It would follow from 

this that directors individually, or as a board, do not as 
directors owe fiduciary duties to individual members of the 

company. Whilst there is considerable support for this 

proposition throughout company law, in the context of 
insider trading, a single decision of the High Court is 

invariably cited as the primary authority. This is the 

much criticised decision of Swinfen Eady J. in Percival v 
Wright. (24) 

This decision 'is generally taken to mean that 
directors are permitted to use inside information for their 

own investment purposes' . 
(25) 

The case involved an action by former shareholders in a 
limited private company against certain directors for 

recission of a sale by them to the directors, on the ground 
that at the time of the sale the directors should have 
informed the vendors that there were negotiations in progress 
for the sale of the company's undertaking. The shares in 
the company, Nixon Navigation Company Ltd, were closely 
held and there was a restriction in the articles of 
association that securities-were transferable only with the 

approval of the board. The securities in question were thus 

not quoted on a stock exchange and did not have a readily 
verifiable market value. From the Statement 'of Facts in 
the case it would appear that the plaintiff's solicitor 
wrote to the company secretary asking if the latter was 
aware of anyone wishing to purchase the securities in 

question. A few days later, in response to the secretary's 
question as to what price the solicitors clients would be 
likely to accept, the solicitor wrote saying that the 

clients would be prepared to consider an offer of £12,5s per 
share. It appears that 'this price was based on a 
valuation which the plaintiffs had obtained from independent 
valuers some months previously. 'The Chairman of the 
company then wrote offering to acquire the securities at 
that price. The solicitor replied that in the meantime his 

clients bad received yet another valuation, which set the 
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value at ß, 12.10s. The Chairman revised his offer, and 
disclosed that the securities would be divided into three 
lots. The clients accepted. In the result 85 shares were 
transferred to the Chairman, and 84+ each to two other 
directors. The plaintiffs then discovered that during the 

relevant period the Chairman and the board bad been 

approached_by a third'party with a view to purchasing the 

entire undertaking. Although various prices had been 

suggested, all were considerably in excess of £12.10s a 
share. 

It is perhaps of crucial significance that Eve K. C. for 
the plaintiffs admitted that there was no suggestion, on 
his part, that there had been any 'unfair dealing' by the 
directors. But he argued that, 

'the defendants as directors, were in a fiduciary 
position towards the plaintiffs, and ought to have 
disclosed the negotiations for the sale of the 
undertaking, in which case the plaintiffs would have 
retained their shares on the chance of the sale going 
through'. (26) 

The learned counsel, accepted that the duty of disclosure, 

'is no doubt tacitly released as to information 
acquired in the ordinary course of management, the 
defendants would not have been bound to disclose a large casual profit, the discovery of a new vein, 
or the prospect of a good dividend'. (27) 

In short the plaintiffs only argued that the defendants 
were bound to disclose 'special information acquired during 
their negotiations for the sale of the entire undertaking'. 
Eve K. C. contended that, when the directors commenced the 
negotiations with the third party 'they became trustees for 
sale for the benefit of the company and the shareholders, 
and cannot purchase the interest of the ultimate beneficiary 
without disclosing these negotiations'. 

(28) 
Thus, the case 

was, that although the corporate undertaking and assets 
belonged in law to the corporation, in equity it belonged to 
the shareholders, 

'in this respect the' shareholders inter-se are in the 
same position as partners or shareholders, of an 
unincorporated company... incorporation cannot affect this broad equitable principle. It does not alter the 
rights of the shareholders inter se, though it affects their relations to the external world'. (29) 

Nacnaghten K. C. and Mark Romer for the directors, contended 
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that even if it was possible to regard the directors as 

trustees for sale, they were only such with regard to the 

company, which constituted a separate person from the 

shareholders. It was further contended that the 'equity' 

here claimed, had never been raised before, although a 
director who purchased shares, must always obtain such 
from an existing shareholder. 

(30) Swinfen Eady J. in a 
regrettably short judgment, accepted that with regard to 

the corporate assets within their control, directors were 
in a position akin to that of a trustee, but that as a 
general rule they were mere agents of the corporate 
principal. 

(31) The Court did observe, 'however, that, 

'directors must dispose of their company's shares on the 
best terms obtainable, and must not allot them to 
themselves or to their friends at a lower price, in 
order to obtain a personal benefit. They must act bona 
fidi for the interests of the company'. 

It is not without interest that Swinfen Eady J. was 
disturbed by the fact that whilst the plaintiffs contended 
that there was no duty upon insiders to disclose material 
corporate developments in general, with regard to a sale of 
the entire corporate undertaking there was, as the directors 
in effect became trustees for sale on behalf of the company 
and the individual shareholders. On this proposition no 
authority had been cited, and the learned judge thought it 

an entirely novel distinction. Indeed he felt unäble 'to 

adopt the view that any line should be drawn at this point'. 
It is to be regretted that Eve K. C. so willingly accepted 
that the duty of disclosure did not apply, or was impliedly 

waived, to items of information, which although highly 

material, were obtained in the normal course of management. 
Given the argument of the plaintiffs, there was logic in the 
Courts refusal to draw such an arbitrary line. Indeed, it 
is very important to appreciate that Eve K. C. was not 
contending for a duty of disclosure based upon insider status 
or even the possession of specially significant information, 
but solely upon the idea that the directors became trustees 
for sale. Although in retrospect it is easy to criticise 
the approach of-, the plaintiffs, it is important to 
appreciate that at the time, there would have been little 
sympathy for a wider duty of disclosure, and there was a 
strong desire in the courts to constrain the application 
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(32) 
of equitable principles in this type of commercial case. 
That the arguments and the resultant decision in this case 

were very much a product of their age, is substantiated by 

the views of Lord Chief Justice Wilberforce, in a Presidential 

Address, to the Iioldsworth Club of the Faculty of Laws at 
Birmingham University, in February 1966. Lord Wilberforce 

commented that in certain areas the law had become 

unrealistic and perhaps unjust through lawyers failing to 

take a sufficiently wide approach. 
(33) 

The Court accepted the view that a general duty of 
disclosure with regard to matters arising in the normal 
course of management were released on the basis that it was 
widely known and appreciated that such events were within 
the powers and concern of management, and incidents to such. 
The power to negotiate a sale of the entire undertaking was 
within this competence. The learned judge also rejected the 

notion that incorporation did not effect the essentially 
partnership relationship existing prior to the act of 
incorporation among the members inter se. Thus, Swinfen 

Eady J stated, 

'I am therefore of the opinion that the purchasing 
directors were under no obligation to disclose to 
their vendor shareholders the negotiations which 
ultimately proved abortive. The contrary view 
would place directors in a most invidious position, 
as they could never buy or sell shares without 
disclosing negotiations, a premature disclosure of 
which might well'be against the best interests of 
the company'. (34) 

It is important' however, to bear certain points in mind 
when considering this statement, the Statement of Facts 
make it clear that"tbe court was not in fact satisfied on 
the evidence that the board ever intended'to sell' the 

companys undertaking, and indeed no such sale did ever take 

place as a consequence of the negotiations. Furthermore, as 
the plaintiffs had already accepted there was no unfairness. 
The Court, observed, 

'there was no question of unfair dealing in this case. 
The directors did not approach the shareholders with 
the view of obtaining their shares. "Tbe shareholders 
approached the directors and named the price at which 
they were desirous of selling'. (35) 

There was no negotiation as to the price, during which 
nis-statements could have been made, and the plaintiffs. 
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had the advantage of being represented throughout by a 

professional adviser-a solicitor. In the result the Court 
dismissed the case with costs. 

Thus there is considerable scopb to argue that the Court 
in Percival v Wright did not as a general rule sanction 
insider trading, in the way that is often ascribed to itC36) 
Professor Yoran points out 'the scope of the decision's 

ratio decidendi can be no broader than the underlying facts 

of the case itself'. (37) Moreover the crucial factor 
that the Court did not consider the directors had on the 
facts-behaved unfairly must be empbasised. 

(38) Thus it may 
be said that the decision stands for no more than the 

proposition that the directors whilst negotiating the sale 
of the company's undertaking are not trustees for sale, for 
the shareholders individually, and they owe individual 

shareholders no duty to disclose uncertain and speculative 
information, when such request, with the assistance of 
competent independent advice, the directors to purchase 
their securities, at a price they stipulate, 

"arrived 
at 

with the assistance of independent professional advisers, 
and the directors accept without negotiation. Indeed there 
is support for this narrower interpretation of the decision. 

In a subsequent Privy'Council decision the Board laid 
down that if in a particular transaction a director expressly 
or inpliedly becomes an agent of one or more of the 
shareholders he will incur specific fiduciary responsibilities 
to such including the obligation not to make a secret 
profit. `39) The directors of the corporate issuer concerned 
arranged for sale of the entire corporate undertaking to 
another company. They held less than a third of the issued 
securities, and thus asked the shareholders to grant them 
options to acquire their securities, which the directors 
later exercised, acquiring the shareholders interests. The 
directors then sold these securities for twice as much as 
they had paid to the original shareholders. A group of these 
shareholders sued for a declaration that the director held 
this profit on constructive trust for the original 
shareholders. The Board, approved the decisions of the 
Ontario Courts, granting sich a declaration. Lord Haldaine 
L. C. stated, 
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'the appellants appeared to have been under the 
impression that the directors of a company were 
entitled in all circumstances to act as though they 
owed no duty to individual shareholders. No doubt 
the duty of the directors was primarily one to the 
company itself. It might be that in circumstances 
such as those in Percival v Wright they could deal at 
arms length with a shareholder, but the facts in the 
present case were widely different from those in 
Percival v Wright, and their Lordships thought that 
the directors must here be taken to have held themselves 
out to the individual shareholders as acting for them on 
the same footing as they were acting for the company 
itself, that is as agents'. (40) 

It is important to note that the Canadian Courts had found 

that the directors in this case had been fraudulent and bad 

made misrepresentations. This decision should not thus be 

over-rated. Professor Yoran, has written that, 

'directors like anyone else may... become agents for an 
individual shareholder, and therefore the finding of 
liability in Allen v Hyatt does not present progress 
in the attempt to reiormu ate a duty upon directors 
as such'. (41) 

Whilst it is true that little use has been made of this 

decision, at least in Britain, 
(42) 'it seems clear that in 

cases'wbere the directors approach shareholders of their 

Own company and fraudulently obtain a secret profit from 
inside knowledge they can be accountable either as agents 

or trustees' (43) 

The notion that there are instances where directors may 

stand in a fiduciary relationship with shareholders as 

opposed to the corporate entity was also advanced in the 

more recent case of Gething v Kilner. 
(1'4) The plaintiff 

shareholders sued their directors contending that an offer 
document that had been sent out, by another company, and 

which contained a recommendation of acceptance by the 
directors of the offeree company, should not have been sent 

out in this form, without a concurrent disclosure tha. t the 
financial advisers of the offeree company had advised the 
board. that the terms offered were inadequate, and that there 

should have been an express statement that the board of the 

offeree were nonetheless rejecting this expert advice, and 
the reasons for so doing. The case caiie before Brightman J 

on a motion for an interlocatory injunction to restrain the 

continuation of the recommendation, and the offeror 
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declaring the offer unconditional. The learned judge 
ý3y 

stated, 

'I accept that directors of an öfferee company have 
a duty to be honest and a duty not to mislead. I also 
accept that a shareholder in an offeree company may be 
prejudiced . 

if bis co-shareholders are mislead into 
accepting an offer' . 

Furthermore, the Court had sympathy with the view that 
directors of an offeree company are under an obligation to 

provide their shareholders with 'proper information' 
(45) 

This is interesting, but not entirely novel, as under 
section 165(b)(iii) of the 19k8 Companies Act, inspectors 
can be appointed where*it appears 'that a company's members 

-have not been given all the information with respect to its 
affairs which they might reasonably expect'. 

It is not without interest that Birds writing in the 
New Law Journal, underline the willingness of the Court to 
have regard to the provisions of the City Code on Takeovers 
and Mergers. (46) 

From this, given the number of specific 
obligations that the Code casts upon directors of target 
companies, he contends that it might well be. that directors 
of a offeree company are in a fiduciary position with regard 
to the shareholders. With respect it is to be doubted 
whether these obligations, even if accepted as binding in 
law, which itself is a dubious matter, can be considered as 
imposing a fiduciary relationship. 

Thus although there are certain authorities which could 
be used as a basis for developing a liability, albeit of a 
restricted nature, for insider trading, in this area of 
the law, there are extraordinarily few examples of the 
matter even being considered, in Britain. It is likely 
that numerous instances of what can rightly be regarded as 
cases of insider trading have passed in and. out of lawyers 
offices and chambers, without the matter ever coming near 
to a court. For instance in the protracted litigation 
surrounding the collapse of Overend, Gurney & Co., although 
there was clear evidence that certain insiders, in particular 
Samuel Gurney, had been selling their securities in the 
market, before the collapse, obviously being in a position 
to know the true state of affairs, there was no mention of 
this in any of the decisions. (47) 

Of course a great problem with trying to regulate insider 
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trading through the imposition of fiduciary duties on 
certain persons occupying a specific status, in the present 
case directors, is that, the relationship must be in 

existence prior, or at the time of the objectionable 
transaction, if a personal remedy is to be provided. It is 
interesting that in Percival v Wright, Swinfen Eady J. 

stated that, 

'a director purchasing shares need not disclose ... and 
similarly a director selling shares need not 
disclose'. (48) 

This would seem to indicate that the learned judge considered 
that the arguments raised by Eve K. C. applied to purchases, 
from obviously existing members, and also to sales, to 
persons who before that transaction were not shareholders. 
It is intriguing whether Eve K. C. would have supported this. 

15 



4S7 
(ß) INSIDER'S LIABILITY TO HIS CO? ANNY. 

In Britain it would seem that the fiduciary relationship 

of the director to the company is more important from the 

standpoint of insider trading regulation than the rather 
dubious relationships that a director might be said to 

occupy with individual members of the corporation. Basicly 
directors owe two_types of duty to the corporation, those 

of a fiduciary nature and those relating to care and skill. 
In the present context we are solely concerned about the 

fiduciary responsibilities. Professor Gower, discusses 
this relationship, or general fiduciary duty, as having 
four facits, firstly the duty of the directors to act bona 
fidi in the interests of the company'as a whole; the duty 
to exercise their powers in the company for a proper 
purpose; a duty not to fetter their discretion; and finally 

a duty to ensure that there is no conflict between their 
duties and interests. As has already been seen when the 

question of derivative suit and fraud on the minority was 
discovered, all buch duties are to a lesser or greater 

extent of some relevance to the regulation of self-dealing 
and insider trading. Here, however, attention will only be 

given to the fourth facet, that of conflict of interest. 
The principal that a man will not be allowed to place himself 
in a position in which his interests conflict with his duties- 
is an elementary one, and a basic premiss of equity. Although 
there are innumerable aspects to this rule we will here 
fasten upon the duty of a fiduciary not to make a secret 
profit, but allied to this in the field of company law, is 
the duty upon a fiduciary not to mis-appropriate an 
opportunity rightly belonging to the corporate principle. 
This area has obvious implications with regard to insider 
trading. 

As has already been pointed out, directors will be 
regarded as being in the same position as a trustee with 
regard to corporate property in bis hands or under his 
control. Thus where a director mis-appropriates, or 
participates in the application of corporate property for 
other than a corporate purpose, he will be liable for 
breach of trust. Indeed the principle here is wider still, 
as directors will be regarded-as holding trust property 
where they acquire property or rights that they were under* 
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an obligation to acquire for the company. 
(49 ) The 

importance of establishing a trust relationship, and also 
the availability of rights in rem has already been alluded 
to in the context of the exceptions to the rule in Fose V 

Harbottle. 
(5°) 

-The relevance of this point is all the more 

when it is remembered that property, is in a number of 
instances regarded as property. 

The authorities that hold directors liable as trustees 

for mis-appropriation of corporate opportunities and 

corporate property are legion. Similarly there are numerous 
cases affirming that a director as a fiduciary will not be 

allowed to derive a secret profit from his position or the 

trust property. It is probable that both situations are but 
illustrations of the fundamental rule that a man cannot be 

allowed to place himself in a position where his interests 

and duties conflict. The classic statement of this rule is 

that of Lord Herschell in Bray v Ford, 
(51 

'it is an inflexible rule of a court of equity, that a 
person in a fiduciary capacity... is not, unless otherwise 
expressly provided, entitled to make a profit, he is not 
allowed to put himself in a position where his interest 
and duty conflict. It does not appear to me that this 
rule is, as has been said, founded upon principles of 
morality. I regard it rather as based on the 
considerations that human nature being what it is there 
is a danger, in such circumstances of the person holding 
the fiduciary position being swayed by interest rather 
than by duty, and thus prejudicing those whom he was 
bound to protect'.. 

Nonetheless it is important to note that the so called 
corporate opportunity doctrine or imposition of trust, 
depends upon the property belonging in equity to the 

corporate principal, -whilst the secret profits rule depends 

upon the status of office. 
(52) 

With regard to a secret 
profit, there is no property in the corporate principal and 
thus no remedy in rem. The problem is that a number of 
decisions have confused the two situations and regrettably 
thrown this area of the law into some degree of confusion. 

A typical example of the imposition of constructive trust, 
is that of Cook v Deeks, where the insiders of a company, 
after negotiating a contract in the ordinary course of their 

management duties took it personally, and then ratified 
their action in general meeting, using their own votes. The 
Privy Council held that they were constructive trustees of 
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the contract for the company, and as such 'belonged in 

equity to the company and ought to have been dealt with 

as a corporate asset', the insiders-could'not remove the 

breach of trust by ratification. 
(53) 

Confusion between 

the two principles can be seen, however, in Industrial 

Development Consultants Ltd V Cooley. 
(54) The defendant, 

who was an eminent architect and managing director of the 

plaintiff corporation, who had. unsuccessfully negotiated 

a contract between his company and the Eastern Gas Board. 

The Eastern Gas Board had made it clear to him that whilst 

they did not want to contract with the company, they would 

offer him the contract personally. The defendant making 

false representations to the plaintiffs concerning his 

health obtained a release from them, and then immediately 

obtained a contract with the Gas Board, basically identical 

to that be had been negotiating for the plaintiffs 

previously. The plaintiffs brought an action claiming an 

accounting for profits. Roskill J. with reluctance gave 

an ex tempore judgment at the Birmingham Assizes. The 

defendant claimed that at all material times he bad made 

it clear to the Gas Board that he was contracting as a 

private individual, and thus at no time had he procurred a 
benefit through his position with the plaintiffs. 

(55) Thus 

the appropriate course for the plaintiffs was to proceed 
for damages, and as there was little or no chance that the 

contract would have been given to them, they would fail. to 

show loss. 

Roskill J quoted extensively from the judgment of 
Lord Upjohn in Boardman v Phipps, (56) to the effect that 

'it is a fundamental rule of equity that a person in a 
fiduciary capacity must not make a secret profit out of 
his trust, which is part of the wider rule that a trustee 

must not place himself in a position where his duty and 
interest may conflict'. It is important to note that. 

Lord Upjohn was here speaking of the secret profits rule 

and not on the mis-use of 'trust property. The point was 

specifically underlined by bis Lordship, 

'this case, if-I may emphasise it again, is one 
concerned not with trust property or with property 
which the persons to whom the fiduciary duty was owed 
were contemplating to purchase, but in contrast to the 
facts of ReEal (Hastings) v Gulliver, with property. 
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which was not trust property or property which was 
never contemplated -ft the subject matter of a 
possible purchase by the trust'. (57) 

It is perhaps surprising that Roskill J considered the. 

present case as concerning secret profits rather than as the 

nis-appropriation of a corporate opportunity. There was no 
doubt in the Courts view that throughout the material time 

the defendant was a fiduciary of the plaintiff: 

'the defendant had one capacity, and one capacity only 
in which he was carrying on business at the time. That 
capacity was as managing director of the plaintiffs. 
Information which came to him while he was managing 
director and which was of concern to the plaintiffs 
and was relevant for the plaintiffs to know, was 
information which it was his duty to pass on to the 
plaintiffs because between himself and the plaintiffs 
a fiduciary relationship existed... ' (58) 

In essence the defendant has intentionally, and calculatingly 
placed himself in a position where his interest and duty to 

the plaintiff conflicted. The Court considered that 'there 

being a fiduciary relationship... it was his duty once he 

got the information to pass it on to his employers and not 
to guard it for bis own personal purposes and pfofit'. 

(59) 

Turning to the question of accountability, Roskill J was 
mindful of the anomalous situation whereby if the plaintiffs 
were allowed to call the defendant to account they would be 
in receipt of an advantage that they would not have bad, if 
the defendant had properly performed bis duties. On the 

otherhand the defendant had profited from his breach of duty, 

and had behaved deceitfully. Roskill J observed that, 

'when one looks at the way the cases have gone over 
the centuries it is plain that the question of whether 
or not the benefit would have been obtained but for 
the breach of trust has always been treated as 
irrelevent'. (60) 

In the result the Court ordered an accounting of prof its, 
but added that if this was erronious damages should be 

awarded in lieu, but should only reflect the one in ten (61) 
likelihood of the plaintiffs having been given the contract. 

Perhaps the most important decision, in this field, is 
that of the House of Lords in Regal (Hastings) Ltd v 
Gulliver. (62 ) The facts of this case are well known, and 
thus it is only necessary to give the briefest outline here. 
The appellant corporation owned a cinema, the directors 
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thought that it would be beneficial to acquire two other 

cinemas and then sell such to a third party as a going 

concern. For these purposes the -company formed a- 

subsidiary. However the owners of-the other two-cinemas 

would not assent to the lease unless the directors 

personally agreed to guarantee the rent, or ensured that 

the subsidiary had a paid up capital of £5000. The 

dire. ptors were not anxious to provide personal guarantees, 

and as the company could only provide £2000, the directors 

agreed to take up-the remaining £3000 themselves, with 

certain of their associates. The original'plans fell 

through and in the result a*third party agreed to acquire 
the shares of the company and the subsidiary. ' The directors 

and their associates received 'a profit of £ 2,16s id on each 

share. The new controllers of Regal (Hastings) Ltd, 

instituted proceedings against the directors who had. 

subscribed personally, the chairman who had got his friends 

to subscribe, but *who had not taken up shares personally, 

and also the company solicitor, who has subscribed, and 

probably devised the transaction. The action was originally 
based on negligence, misfeasance and for money had and 

received. Before the House of Lords the only matter 
considered was that or restoration. 

Although the. High Court and Court of Appeals found for 
the defendants the House of Lords reversed these 
determinations and upheld the company's claim to restoration 
of the profits made by the former insiders. Although. in the 
lower-courts both mala fidies and fraud had-been alleged 
their Lordships dealt with the case 'on the footing that in 
taking up these shares... they acted with bona fides 
intending to act in the interests of Re*Zal'. 

(63) 
Lord 

Russell added however, that, 

'nevertheless they may be liable to accpunt for the 
profits which they have made, if while standing in a 
fiduciary relationship to Regal, they have by reason 
and in the course of that fiduciary relationship made 
a , profit' . 

The Court of Appeal had dismissed the case on the ground 
that there had been no showing that the directors had been 

under an obligation to acquire the shares on the behalf of 
Regal. This-was of course the corporate opportunity 
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approach. Their Lordships considered that this approach 
had been misguided and the appropriate principle was that 

of secret profits. The sole consideration, was whether 
the insiders profit had resulted by virtue of their occupying 
the fiduciary position. As Lord Porter put it, 

I... one-occupying a position of trust must not make a 
profit which he can acquire only by use of his fiduciary 
position, or if he does, he must account for the profit 
so made. '. (64) 

The judgment of Lord Russell of hillouen is particularly 
interesting as be there lays down the relevant rule both 

clearly and succinctly. 

'the rule of equity which insists 'on those, who by use 
of a fiduciary position rake a profit, being liable to 
account for that profit, in no way depends upon fraud, 
or absence of bona fides, or upon such questions or 
considerations as whether the profit would or should 
otherwise have gone to the plaintiff, or whether the 
profiteer was under a duty to obtain the source of 
the profit for the plaintiff, or whether he took a 
risk, or acted as he did for the benefit of the 
plaintiff,. or whether the plaintiff has in fact been 
damaged or benefited by bis action. The liability 
arises from the mere fact of a profit having been 
made, in the stated circumstances. The profiteer 
however honest and well intentioned, cannot escape 
the risk of being called upon to account'. (65) 

Thus the crux of the matter is whether the insiders 
acquired the source of the profit; 'by reason and: in the 
course of their office as directors of Regal'. Lord. Russell 
stated that, 

'... I have no hesitation in coming to the conclusion 
upon the fact of the case, that these shares when 
acquired by the directors were acquired by reason, and 
only by reason of the fact that they were directors of 
Regal, and in the course of their execution of that 
office'. (66) 

It followed that the insiders' were accountable for their 
profits. The House was not impressed with the argument 
that Regal could not itself have acquired the securities 
because of its lack of funds, as it was established that 
the strict rule of equity applied whether the principal 
could have personally acquired the benefit or not. 

In the result it was held that the four directors who 
had subscribed for shares were obliged to make restitution. 
With regard to the chairman, the Lords considered that the 
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fact that he had never promised to subscribe, and had never 
done so personally, and did not receive any profit, was a 

'complete answer', and the claim was dismissed as to him. 

There izas also no liability with regard to the shares 

acquired by two private companies, both of which the chairman 

was interested in beneficially, and as a director. Similarly 

a friend of the chairman who had subscribed was exonerated. 
(67) 

It is not without interest that Gareth Jones writing in the' 

Law quarterly Review comments that it may not-be unjust to 

require a dishonest fiduciary to account for the profits 
of another, but that a proprietary remedy should only be 

available with regard to profits in bis own bands,, 
(68) 

Of 

course had the House of Lords regarded the shares 'in the 

subsidiary as trust property of Regal (Hastings) Ltd, which 
would have been quite feasible on the facts, as there had 
been a clear diversion of corporate opportunity, those 

outsiders who participated in the breach of duty . or shared 
in the benefits of such, with actual or constructive 
knowledge of the facts would be liable as constructive 
trustees. (69) 

However, their Lordships were concerned only 

with the question of secret profit and not mis-appropriation 
of trust'property. Indeed Lord Russell emphasised that the 
insiders, 

'could, had they wished, -have protected themselves by 
a resolution either antecedent or subsequent, of the 
Regal shareholders in general meeting. But, in default 
of such approval,. the liability to account must 
remain.... ' 

The House öf Lords also dismissed the action against the 

solicitor, who had been asked by the directors to take up 
500 shares in the subsidiary. Lord Russell, held, 

'in law bis actions, which have resulted-in profit, 
were taken at the request of Regal, and I know of no 
principle or authority which would justify a decision 
that a solicitor must account for-profit resulting 
from a transaction which he entered into on his own 
behalf, not merely with the consent, but. at the 
request of his client'. (70). 

With the greatest; respect, it appears that '... the directors 
and Mr Garton' the solicitor, 'between then bit upon a plan 
by which they themselves should apply for 3000 out of the 
5000 shares to be issued at par,, so that Regal (Hastings) Ltd 
could only be allotted 2000 shares.... the result of this 
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scheme would have been that the directors and Mr Garton 

would have obtained for themselves a profit amounting to 

6000 1, which would have otherwise have accrued, to 

Regal (Hastings) Ltd and its shareholders'. 
(? ') Given 

this and the particularly high standard of fiduciary duty 

that solicitors are held to(72) one cannot but feel that 

their Lordships were Generous to say the least. 

Whilst their Lordships were in full agreem; nt, it is 

possible that Lord Macmillan would consider that the duty 

is narrower than that laid down in particularly by Lords 

Russell and Porter. For accountability, in Lord Macmillan's 

. 
view, the issue is purely one of fact, 

'the plaintiff company has to establish two things, 
(i) that what the directors did was so related to the 
affairs of the company that it can properly be said 
to have been done in the course of their management 
and utilisation of their opportunities and special 
knowledge as directors, and (ii) what they did 
resulted in profit to themselves'. (73) 

This is of great interest'as it emphasises that there 

should be a use of special knowledge. Viscount Sanky, 

made a similar point, when he observed that, 

'the general rule is that a director... is liable to 
account for profits made by'him from knowledge 
acquired when acting in a fiduciary capacity'. (74) 

Whether this is really any different than saying that the 

opportunity must have come to the fiduciaries in that 

capacity remains to be seen'. 
It would seem the general view that the case against 

the insiders was 'wholly unneritorious'C75) as the 

restitution only served to benefit the new controllers. 
Lord Porter, commented, 

'One cannot help remembering... that in fact the shares 
have been purchased by a financial group who were 
willing to acquire those of the Regal and subsidiary 
company, at a certain price. As a result of your 
Lordship'-s decision'th at group will I think receive 
in one hand part of the sum which has been paid out 
by the other. (76). '. 

Nevertheless, Lord Porter added, 

'this it seems may be an unexpected windfall, but 
whether it be so or not the principle that a person 
occupying a fiduciary relationship shall not make a 
profit by reason thereof is of such vital importance 
that the-possible consequences in the present case is' 
in fact as it is in law an immaterial consideration'. 



r4S 
Professor Gower considers that not only was the plaintiff's 
claim unmeritorious but that the main culprits, the 

solicitor and the chairman who had pursuaded the others to 

subscribe were exonerated. 
"?? ) 

As has already been pointed out above, it would have been 

possible to have considered the present case in the context 
of corporate opportunity, and not merely secret profits. 
Indeed, Sealy considers that the difference between these 

secret profit cases and those dealing with corporate assets 
are really due only to the way in which thecase was presented 
to the court, and there is no intrinsic distinction in law. 
He adds that, 

'the difference in result is no doubt due very largely 
to the under-developed state of our jurisprudence of 
the concept of an opportunity as property, actual or 
potential'. (78) 

In the present case it could be argued that the opportunity 
to acquire the other 3000 shares was an opportunity that 
rightly belonged to Regal, and thus the shares acquired by 
the insiders were in fact trust property held in constructive 
trust for the company. Alternatively it might be argued 
that the special knowledge that the securities would be 
offered at par and could. be sold to great profit, itself 
constituted corporate information, and also corporate 
property. Thus insofar as it had not been utilised for a 
valid corporate purpose there had been a breach of trust, 
and the insiders stood as constructive trustees of the 
information and the shares and profits that they thereby 
obtained. That the information and the action of the 
insiders on the basis of such had tremendous implications 
for the company is obvious from the words of Lord Russell. 

'the effect upon the company and its shareholders was 
striking. In the first place Regal. would no longer 
control the subsidiary, or own the whole of its share 
capital. . 

The action of the directors deprived it, 
acting through its shareholders in general' meeting of the power to acquire the shares. In the second place the Regal shareholders would only receive a largely 
reduced proportion of the. sale price of the two 
cinemas. The Regal directors and the solicitor would receive the monies of which Regal shareholders were deprived of'. (79) 

Of course in the present case the insiders dealt in the 
securities of the subsidiary company and not their own 
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corporation to whom the relevant fiduciary duty was owed. 
As a_general rule directors and other corporate fiduciaries 

are at liberty to trade in their corporate issuer as they 

please. Indeed in Gilberts Case, Giffard L. J. commented 
that, 

'because a man is a director he is not necessarily a 
trustee of the shares be holds for the general body of 
shareholders, and in a vast variety of cirüunstances he- 
is just as free to deal with bis shares... as any other 
person'. (80) 

It has been argued that the corporate opportunity or 

corporate asset theory could not operate with regard to an 
insider trading in the securities of his own corporation, 

as in Britain a company cannot purchase or deal in its own 

securities, and thus it has not been deprived of any 

expectancy. As has already been pointed out, and as will 
be discussed further in due course this might not., 

necessarily be the case. There would seem nothing to prevent 

a court holding that shares or proceeds from the sale of such 
in the hands of corporate'fiduciaries are held on constructive 
trust for the corporate issuer. 

(81) 

The other main English decision in this area of the law, 
is that of the House of Lords in Boardman v Phipps. 

(82) The 
facts of this case are of some significance from the 

standpoint of insider trading. The Phipp's trust owned a 
substantial minority shareholding in Lester & Harris Ltd. 
The beneficiaries were dissatisfied with the management of 
the company, and the appellants, a solicitor Hr. T. G. Boardman, 

and one of the beneficiaries, 1r. T. Phipps made various 
inquiries on behalf of the trust during which they acquired 
material inside information about the company. In particular 
they discovered that the company had a number of 
under-utilised and under-valued assets. The appellants 
considered that if the company was rationalised and a number 
of these assets were sold, the company could be turned into 
a very profitable one. In the result they acquired control 
of the company, and sold of the relevant assets, distributing 
the proceeds as a capital profit, which. the trust as a 
shareholder shared in. Boardman had informed the beneficiaries 
and the two-active trustees, a third being senile and no 
longer active, of the negotiations with the company, and had 
specifically sought their permission as to his assuming a' 
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personal interest. The solicitor and beneficiary had 
behaved bona fidi throughout. Indeed the trustees had 
been invited to provide the necessary capital to takeover 
the company, but had refused to do 'so, and it was only 
after this Boardman and'Phipps went ahead by themselves. 

One of the beneficiaries sued Boardman and the other 
beneficiary for an accounting of profits which they had 

obtained by virtue of these transactions. Wilberforce J, 
considered that the beneficiaries and trustees had not 
been given all the information that was necessary, and 
that the old senile trustee should have been consulted. 
The learned Judge stated that, 

'there is a broad principle of equity developed by 
this court in order to ensure that trustees and 
agents shall not retain a profit made in the course 
of or by means of their office'. (83) 

It followed that both Boardman and Phipps were fully 

accountable for their profits. This was upheld by the 
Court of Appeal. 

(84ý 
Lord Denning N. R. stated, 

'once it is found that the agent has used his principle's 
property or his position so as to make a profit for 
himself, it matters not that the principle has lost no 
profits or suffered no damage... nor does it matter that 
the principal could not have done the act himself... nor 
do you have to find that the act which brought about 
the profit was one within the course of employment... 
the reason. is simply because it is money which the 
agent ought not to be allowed to keep. He gained an 
unjust benefit by the use of his principal's property 
or his position and must account for it. (85) 

It is of great interest that the Court of Appeal considered 
that the information that the two self appointed trustees 
bad obtained was trust property, and should thus have, only 
been utilised for the benefit of the trust fund. (86) The 
Court of Appeals decision was affirmed by a majority, 
consisting of Lords Cohen, Hodson and Guest in the House of 
Lords. Viscount Dilborne and Lord Upjohn delivered strongly 
dissenting judgments. (87) 

Lord Cohen considered that it was quite clear that the 
appellants were throughout obtaining information from the 
company on behalf of the'trust. However'they were not 
necessarily to be prohibited from dealing personally in 
the securities. Indeed had the company been a public one, 
the appellants having acquired their securities on the- 
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market, Lord Cohen remarked, 'they would not, I think be 

accountable' 
(88) 

Considerable importance was attached to 
the fact that here not only the inside information came to 
them in their privileged position, but also the opportunity 
to acquire the_securities. The governing principle was laid 
down by Lord Hodson, 

'no person standing in a. fiduciary position, when a 
demand is made upon him by the person to whom he stands* 
in the fiduciary relationship, to account for profits 
acquired by him, by reason of his fiduciary position 
and by reason, of the opportunity and knowledge, or 
either resulting from it is entitled to defeat the 
claim upon any ground save that he made the profits 
with the knowledge and assent of the other person!. (89) 

Lord Cohen observed that 'information is, of course not 
property in the strict sense of that word, and it does not 
necessarily follow that because an agent acquired information 

and opportunity while acting in a fiduciary capacity he is 
accountable to his principals for any profit that comes his 
way as the result of the use that he makes of that 
information and opportunity. His liability to account must 
depend upon the facts of the case'. In the present case 
Lord Cohen considered that 'the information that they 
obtained and the opportunity to purchase the shares' came 
to the appelants whilst they were 'representing themselves 
as agents' of the trust. It followed that 'in these 
circumstances they could not... use that information and 
opportunity to purchase the shares for themselves, if there 
was any possibility that the trustees might wish to acquire 
them for the trust'. (90) 

The dissent of Lord Upjohn is of particular interest. Both 
he and Viscount Dilborn thought that it was of cardinal 
importance... and fundamental to the decision' that the 
trustees at no time entertained the idea of investing more 
in the company. Given this their Lordships thought it 
'somewhat surprising' that the-beneficiaries. were now 
alleging a constructive trust. of the appellants profits. 
Lord Upjohn considered that the lower courts and the 
majority had erred, in thinking that 'it has necessarily to 
follow that any profit made by a fiduciary renders him 
accountable'. (91) 

Lord Upjohn referred also to the view 
expressed by the Court of Appeal and by the majority that 
the appellants had utilised trust property. In particular 
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reference was made to Russell L. J's comment that, 

'the substantial trust shareholding was an asset of 
which one aspect was its potential use as a means of 
acquiring knowledge of the company'-s affairs, or of 
negotiating allocations of -the company's assets, or 
inducing other shareholders to part with their shares. 
That aspect was part of the trust asset'. (92) 

Lord Upjohn-considered that this was untenable and that, 
r' 

'in general information is not property at all. It'is 
normally open to all who have eyes to read and ears to 
hear. The_ true test is to determine in 

. 
what 

circumstances the information has been acquired... if it 
had. been acquired in such circumstances that it would 
be a breach of confidence to disclose it to another 
then the courts of equity will restrain the recipient 
from communicating it to another. In such cases the 
confidential information is often and for many years 
has been described as the property of the doner... in 
the end the real truth is that it is not property in 
the normal sense, but equity will restrain its 
transmission to another if in breach of some 
confidential relationship'. (93) 

The minority added that the decision of the Court of Appeal 

was erronious, even on the ground that the information bad 

constituted trust property, as if it bad it would still not 
have been competent for the trustees to have consented to 

the appellants personal use of such. There would have to be 

a unanimous release by all the beneficiaries after full 

disclosure . 
(94) 

Thus the minority firmly underlined that in their view 
there was no general rule that information learnt by a 
trustee during the course of his duties is property of the 
trust and cannot be used by him'. Any other rule would 
render the position of trustees and fiduciaries intolerable. 
A fiduciary could utilise information acquired in the 
fulfilment of his trustee duties for himself or any other 
person, provided there was no barm to the beneficiaries of 
that relationship. Lord Upjohn stated, 

'the real rule is, in my view that knowledge learnt by 
a trustee in the course of his duties as such is not in 
the least property of the trust and in general may be 

-used by him for his own benefit or the benefit of other 
trusts, unless it is confidential information which is 
given to him (i) in circumstances which, regardless of his position as trustee would make it a breach of 
confidence for him to communicate to anyone for it has 
been given to him expressly or impliedly as confidential, 
or (ii) in a fiduciary capacity, and its use would place 
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him in a position where his duty and his interest 
might possibly conflict'. (95) 

Given the earlier discussion on conflicts of interest in 

the American securities industry it is interesting that 

Lord Upjohn by gray of example added that if trustees of one 
trust holding securities in a particular company 'learn 

facts as trustee' of that trust, relating to that company, 
in the absence of special circumstances, as for instance 

where the trust wished to acquire more securities in the 

company, there would be nothing improper in those'trustees 

telling their fellow trustees of another trust upon which 
they served the information, insofar as it bore upon the 

investments of that other fund. Where the inside 

information was of such a nature that the securities should 
be sold, rather than retained or acquired, the position may 
be different as here the trustees, who serve on two such 
funds might be in a conflict of interest situation. If they 

informed the trustees of the other fund before the securities 

of the first were disposed of, they could obviously damage 

in the interest of the first. It is unfortunate that Lord 

Upjohn did not consider whether any responsibilities existed 
to outsiders and the market, in such cases. 

Lord Upjohn remarked that apart from this, he would have 

exonerated the defendants on the basis that the doctrines of 
equity should not be brought into contempt by becoming over 
extended. He referred to the observations of Lord Selborne 
L. C. in Barnes v Addy, to the effect that, 

'it is equally important to maintain the doctrine of 
trusts which is established in this Court and not to 
strain it by unreasonable construction'beyond its due 
and proper limits. There would appear to be no better 
mode of undermining the sound doctrines of equity than 
to make unreasonable and inequitable applications of 
them'. (96) 

The remedy ordered by their Lordships is interesting. - The 
lower courts, and in particular Wilberforce J had spoken of 
the securities being held in constructive trust,. and the 
defendants thus being liable. to account for such, and their 
profits. This approach was accepted by Lord Guest. 

'I have no hesitation in coming to the conclusion that 
the appelants hold the Lester & Harris shares as 
constructive trustees and are bound to account to the 
respondents'. (97) 

However, apart from Lord Guest and Wilberforce J, no other 
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judge really made-a proper distinction between the 

defendants being constructive trustees on-the one hand, 

and only having a mere duty to account on the other. In the 

present case the distinction had no great significance, but 

in other situations it could be very important and affect 

the availability of remedies in rem, and possibly in the 

context of company law whether there is an exception to the 

rule in Foss v Harbottle. 
(98) 

Another interesting aspect to' 

this case was the award to the defendants by the lower Courts 

and the majority of their Lordships of very generous 

expenses. 
(99) 

The implications of the majority's decision, and to a 

lesser extent that of the minority should not be overlooked. 

It was held that Boardman was possessed of the information 

qua fiduciary, apparently as a trustee. It would follow 

that as a trustee is under a duty to utilise trust property 

for the benefit of the trust, Boardman was under a duty to 

employ the information for the financial benefit of the 

Phipps trust. Where the information if inside information, 

possible confidential to another, this produces the same 

problems as those already alluded to in the case of brokers. 

In the present case, some of the information that Boardman 

acquired was acquired because of his privileged position 

with regard to the company, arguably he owed some 

responsibilities to the company. Indeed the information 

that he acquired relating to the undervalue of the corporate 

assets and their under employment which he later personally 

exploited by a classic asset stripping operation could be 

regarded as inside information. Although sympathy has often 

been expressed for the participants in this operation it is 

perhaps important to note in passing the possible unfairness 

to the corporation and the shareholders who sold out to 

Boardman and his confederate in ignorance of both Boardman's 

intentions and the relevant, asset values. 
(100A) 

Thus from their Lordships decision it would appear that 

Boardman was under a fiduciary duty to use the relevant 
information for the personal-and private benefit of the trust. 
It would be interesting to consider a Courts attitude to a 
claim by a trust that a fiduciary possessed of inside 
information had not used it for, the benefit of the trust, 

whether he bad used it himself or not. It is questionable 
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whether the Court would avail itself of the clean hands 
doctrine. Where the information is good it is perhaps 
debatable whether the trust should be able to demand the 
benefits of insider trading, particularly where the 
information was not acquired in a trust function, but a 
trustee might be bard put to defend an action against him 
for compensation where although in possession of bad 
information be has allowed the trust assets to suffer a 
loss. liuch is of course likely to depend on the capacity 
in which the trustee acquired the information, and the 

resolution of the inherent conflict of -duties where be is 
in a fiduciary ; or confidential relationship to the source 
of the information. In this respect the present decision 
opens up more questions than it resolves. 

The strict rule ennounced in these two House of Lords 
decisions, has been illustrated in decisions throughout 
the Commonwealth. Perhaps the most interesting is the 
decision of the Supreme Court of British Columbia in 
Canada Safeway v Thompson et ai. 

(100) 
In this case the 

managing director of the plaintiff corporation on the basis 

of information that he had acquired by virtue of his position, 
and whilst under a mandate to seek out investment 

opportunities for the plaintiff invested through nominees 
in another company and involved another three persons, who 
were aware of his position in the plaintiff to do likewise. 
In the event the corporation was purchased by the plaintiff, 
although the managing director bad at no time made 
disclosures of this transaction' to the corporate plaintiff. 
The managing director settled a claim brought against him 
by the plaintiff, and the company's action against the 
other three persons who had invested in the company, for 
recovery of their profits proceded. These persons had no 
contact with the corporate plaintiff, and as Bellen observed 
in the Canadian Bar Review, (101) 

that, 

'their liability if it is to be established at all 
must be predicted upon a finding of duty owed, by 
the managing director to the plaintiff and a breach 
of duty'. 

On the authority of such cases as Eurland V. Earle; 102 

the plaintiff could only b6ld 'the benefit of the 
transaction and call the defendants to account if the 
managing director had been under a duty to acquire the 
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the corporation on its behalf, and thus in effect a trust 

was imposed on the securities of that target company which 

he might acquire. Manson J, distinguishing Burland v Earle 

held that the managing director had been under a clear 

mandate to acquire the company on the plaintiffs behalf, and 

thus the rule laid down in-Regal (Hastings) v Gulliver 

applied. However, the learned judge considered that the 

shares were held on constructive trust by the managing 

director, and the three outsiders, who bad utilised trust 

property and opportunity with knowledge. The Supreme Court 

approved the decision, 
(103) 

and in the result the 

co-purchasers were held jointly and severally liable for 

the whole profit, including that made by the managing 

director. 

Another significant Canadian decision is that of Peso 

Silver Hines v Cropper. 
(104) The facts of this case are 

those relating to corporate opportunity and not insider 

trading. Briefly, the defendant insiders, took up certain 

claims which had been offered to a corporation, through 

then, of which they were directors, and which. the board bad 

turned down. The new controllers of the first company, 

claimed that the defendants held these interests on 

constructive trust for the company. The Canadian Courts 

were immediately faced with an obiter of Lord Russell in 

the Regal decision. 

'one final observation I desire to make. In bis 
judgment Lord Greene P1. ß, stated that a decision 
adverse to the directors in the present case involved 
the proposition that if directors bona fide decide not 
to invest their company's funds in some proposed 
investment, a director who thereafter'embarks his own 
money there upon is accountable for profits which he 
may derive therefrom. As to this I can only say that 
to my mind the facts of this hypothetical case bear 
little resemblance to the story with which we have 
to deal here'. (105) 

The Canadian judges with one exception answered this 

hypothetical question-in the negative and exonerated the 

defendant insiders. After an extensive examination of the 

facts it was decided that the board bona fide rejected the 

claims offered to Pesso, and thus individual insiders were 

at perfect liberty to acquire such. 
(106) 

The vigorous 
dissent of Norris J. A. is of interest, as he considered 
that at the time of the insiders purchase, they bad in 
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substance acknowledged, and were aware of the fact that 

the information relating to the claims came to them in the 

execution of their duties as directors. As this was 

confidential information relating to a corporate opportunity 

the subject matter was impressed with a constructive trust. 

The opinion of Norris J. A., is nonetheless confused, as 

whilst he reaches his opinion by relying upon the duty of 

a fiduciary not to make a secret profit, he speaks in terms 

of the corporate asset theory. The rest of the Court of 

Appeals endorsed both the secret profit rule and the conflict 

of interest rule, but regarded the danger of conflict of 

interest ceased on the boards bona fide decision not to take 

up the offer. Professor Beck, with some justification 

considers this a too 'antiseptic' approach and considers 

that the courts should'have looked at the insiders 

motivations in more detail. 
(1o7) 

As Judge Swan observed 

i 
(108) 

n Irving Trust v Deutsch, 

'the defendants argument that the fiduciary principle 
can have no application where the corporation is unable 
to undertake the venture is not convincing. If 
directors are permitted to justify their conduct on 
such a theory there will be a temptation to refrain 
from exerting their strongest efforts on behalf of the 
corporation since if it does not meet the obligations, 
an opportunity of profit will be open to them 
personally'. 

With regard to the secret profits rule, the majority construed 
it narrowly, as requiring a showing that the profit was made 

only by reason of the fact that the defendants occupied the 

fiduciary position, and in the course of the execution of 

that function. The Supreme Court of Canada affirmed the- 

decision of the British Columbia Court of'Appeals, 'finding 

it impossible to say that the defendants obtained their 

interests... by the reason of the fact that they were 
directors of the appellant and in, execution of that office'. 
However it is not without interest that'the Supreme Court 

specifically found that there, 

'was no evidence that the offer to the appellant was 
, accompanied by any confidential information unavailable 
to any prospective purchaser or that the respondent as 
director had access to any such information by reason 
of his office'. 

The decisions of the Canadian Courts have come in for a 

considerable degree of criticism. Prentice, writing in, the 
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Modern Law Review has described the decision as 

'retrogressive', 
(109) 

a view echoed by hahlo in the South 

African Law Journal. 
(110) 

Professor Beck, greatly regrets 

the narrowing of the secret profits rule, to cases where 

the fiduciary both acquires and takes the opportunity, only 

whilst acting as a fiduciary. Beck calls for a restoration 

of the principle that a person occupying a fiduciary position 

will, not -be allowed to utilise his position for obtain a 

personal benefit, or to utilise knowledge that comes to him 

in that position to gain advantage for himself, where the 

interest of the, corporation call for protection. Indeed 

'the directors should be considered to have an affirmative 

obligation to advance the interests of the corporation and 

at all times to put the corporation's interest ahead of 
their own'. 

("') 
Beck would say that when there is a duty 

to further the interest of the company the principle would 

apply even where the fiduciary obtains to information other 

than as a director. - 
In the recent case of Canadian Aero Services Ltd v 

O'Malley, (112) the Canadian Supreme Court, returned to the 

stricter standard of the Regal (Hastings) decision, and 

earlier Canadian law, distinguishing the Pesso decision on 
its facts. The position is thus far from clear, although 
it is interesting that Justice Laskin expressed concern that 

not all the material evidence may have been before the Court 
in Pesso and it 'would be a mistake... to seek to encase the 

principle stated and applied in Pesso... in a straight jacket 

of special knowledge while acting as d. irectors'. (113) 

Finally the most recent case of interest, in this rather 

. confused area of the law is that of the Privy Council in 

New Zealand Netherlands 'Oranje' Inc v Kuys and the Windmill 
Post Ltd. Although the facts of this case are not 
particularly relevant to the present discussion, it is 

material to note that the plaintiff was an incorporated 

society and not a company as in the usual' corporate opportunity 
cases. Lord Wilberforce, observed. that, 

'the obligation not to profit from a position of trust 
or as it is sometimes relevant to put it, not to allow 
a conflict to arise between duty and interest, is one of 
strictness... naturally it has different applications in 
different contexts. It applies in principle whether the 
case is one of trust, express or implied, or partnership, 
of directorship of a limited company, of principal and 
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agent or master and servant, but the precise scope 
of it must be moulded according to the nature of 
the -relationship' . (115) 

The Board approved the observations of Lord Upjohn in Boardman 

v Phipps : to the effect that rules of equity had to be 

expressed as generalities and 'then applied with particular 

attention to the exact circumstances of the case. 'The 

profit and conflict rules must not be applied au pied de la 
lettre'. ' It followed from this approach that, 

'a person 'in the defendant's position', may be in a 
fiduciary position quoad part of his activities and 
not quoad other parts, each transaction or group of 
transactions must be looked at'. (ll6) 

In the result, although accepting that the defendant was 
a fiduciary he was allowed to retain his profit, as there 

was found to be a special arrangement implied fron the 

facts. The manner in which the Board approached this case 
bears a great resemblance to that of the Canadian judges 
in the Pesso case. 

It is hard to determine how far these authorities extend, 
and whether the classical insider trading situation would 
be comprehended. It is of interest that the learned Editor 

of Gore Browne, comments that the decision of their 
Lordships in Regal (Hastings), 

'is wide enough to render a director liable to account 
when through being aware of confidential information which 
comes to him because he is a director... he makes a 
profit through 

7 
buying or selling the company's otnm 

shares... ' 11 

Purdy Crawford, writing in the Canadian Bar Journal, states, 

'It is clear fron the authorities... that an insider 
who profits from the use of confidential information 
acquired by virtue of his. fiduciary capacity without 
the consent of his company is liable to account to 
the company'. (118) 

Prentice, writing in the 1975 Volume of Current Legal 
Problems, considers that, 

, it is tolerably clear that the reasoning in cases 
such as Regal... and Boardman... would compel disgorgement of any profits made from insider 
trading'. (119) 

It is also of. interest that most British, and indeed American 
lawyers, at the Conference on Insider Trading, held in 
London: in the Spring of 1975,. by the Institute of Advanced 
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Legal Studies and the New York Journal Company, seemed to 

consider that there would be civil liability to the company 

in such cases. Indeed Professor Wedderburn, stated 'under 

British law there is undoubtedly a civil action, available 
where someone uses knowledge acquired by virtue of his 
fiduciary office'. The observations of Hirst Q. C., and 
Langdon, the two Inspectors appointed by the Department of 
Trade to-Inquire into the affairs of the FirstrRe-Investment 
Trust Ltd, Nelsen Finäncial Trust Ltd and English and 
Scottish Unit Trust Holdings Ltd, (120) 

on this matter are 
of some significance. When discussing the duties of 
directors, they observed, 

'.... if in breach of his fiduciary duty the director 
makes a profit for himself, he becomes in effect a 
trustee for the profit so gained and is liable to 
account therefore to the company..... He is not permitted 
to utilise for his own purpose any special knowledge 
acquired by him in the course of his management of the 
company... such special knowledge belongs to the company 
and should be disclosed to his fellow directors when 
relevant to any decision that they have to take'. (121) 

On the other hand in the civil proceedings that were 
instigated as a result of the relevations of the Inspector's 

report against Sir Denys Lowson, for inter alia insider 
trading, primary reliance was placed upon the law of fraud, 

and not violation of fiduciary law. 

- Professor Gower, considers that directors and trustees 

can utilise for their own, or anothers benefit, information 
that they acquire whilst performing their' duties, unless the 
information was given to them confidentially as a possible 
investment for the company, even though the company does not 
avail itself of it, and indeed might not be able to do so. 

(l22) 

At the minimum this would seem to be the'law. 
It is perhaps unfortunate that the law is to uncertain in 

this field, and that lawyers have not been more adventurous 
in bringing such cases before the courts. Obviously'so very 
much depends upon the particular facts of each case. As 
Lord Upjohn, observed in Boardman v Phipps, 'rules of equity 
have to be applied to such a great diversity of circumstances 
that they can be stated only in the most general terms and 
applied with particular attention to the exact circumstances 
of each case' . 

(123) 

Particularly significant here is the-question of whether 
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there is a mere fiduciary duty to account for the profits, 
or whether there is in fact a constructive trust over the 
shares and the proceeds. Although the law is regrettably 
vague here, the distinction, as we have sought to emphasise, 
could be crucial. 

(124) 
Professor Gower, comments that 'if 

information confidential to the company is deemed to be the 

company's property, in almost every case where directors 

are liable to account for profits there will have been a 
use of the company's property'. 

(125) 
Of course as Lord 

Upjohn accepted in the Boardman case, there are certain- 
types of information, that for one reason or another equity 
will treat as a kind of property and interfere to prevent 
its misuse, but if an effective remedy against insider 
trading is to be developed or found a much`bröader category 
of information would have to be comprehended. 

The relevant contributor to Gore Browne remarks in the 
context of Boardman, that in such instances 'there is a 
mis-application' of property, belonging'to the trust or 
company as the case may be, but only 'if confidential 
information which constitutes property is misused to the 
company's detriment, but not if profit is derived therefrom 
without any evident harm being caused to the company's 
interests'. (126) 

However,, where a director acquires 
securities in bis own corporation, to whom the duty is owed, 
can it be said that the company has been damnified, as that 
company could not have acquired or dealt in its own 
securities. With the greatest respect, it would appear that 
where a corporate asset has been used for other than a 
legitimate corporate purpose, or where a fiduciary makes a 
mere secret profit, there is no need for corporate detriment 
to be sbown. 

(127) 
Lord Cairns in Parker v Mckenna, 

(128) 

stated, 

'the court will, not inquire and is not in a position to 
ascertain whether the plaintiff has lost or not lost by 
the acts of the directors. All that the court has to do 
is to examine whether a profit has been made by an agent, without the knowledge of his principal in the course of the execution of his agency, and the'Court will find that the profit that they made must... be accounted to*their 
principals'. 

James L. J, speaking of the inexorable rule that an agent 
cannot be allowed to make a secret profit said, 
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'this court is not entitled... to receive evidence or 
suggestions, or arguments as to whether the principal 
did or did not suffer any injury in fact by reason of 
the dealing of the agent, for the safety of mankind 
requires that no agent shall be able to put his (129) 
principal to the danger of such an inquiry as that'. 

t 

The violation of the relationship of trust ipso fact 

establishes sufficient damage. Certainly to require 
additional or quantifiable harn would in the context of 
insider trading prove extremely difficult. (130) 

-Thus whilst it is submitted proof of detriment, is not 

necessary to a determination of accountability, it is 

nonetheless relevant. Professor Gareth Jones writing in 
the Law -quarterly Review, (131) 

emphasises the role of 
unjust enrichment in both determining liability and the 

question of remedies; Professor Jones considers that the 

cases indicate that there are two broad categories of 
liability with different rules applying to each. -There are 
those cases where the fiduciary has acted with proven 
dishonesty or manifestly contrary to his principals best 
interest, and on the other hand there are those cases where 
the fiduciary has acted bona fide, and either in the 
interests of the principal, or has at least occasioned the 

principal no measurable harm. 
(132) 

In the first category 

of cases, where there can be said to be harm to the principal, 
the courts have invariably found liability, expressly or 
impliedly on the basis of unjust enrichment, and conflict 
of interest. As soon as the element of dishonesty and 
damage is obviated then it is argued that the potential for 

conflict of interest decreases, and the enrichment ceases to 
be unjust, or improper. It is here that the'courts have 

attempted to restrict the operation of the essential penal 
rule of equity. Gareth Jones, considers that, 

'if the defendant can affirmatively show that he did 
act in what can reasonably be regarded as'bis 
principal's best interest, and that the gain was not 
at the expense of a principal who suffered no loss, 
then he should be compelled to disgorge only if the 
court feels it absolutely necessary, pour encourager les autres, to punish hin'. (133) 

Turning to the relationship of the insider-fiduciary 
to the information and its proceeds, it is worth stating 
a clear exposition of the law in*Gore Browne. 
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'where a director receives a secret profit this does 
not become the'property of the company to such an 
extent that it can follow the investment or other 
property into which the money is put. The relation 
is that of debtor and creditor, not trustee and cestui 
que trust. But the position may be otherwise if the 
profit has been derived directly from the use of the 
company's property... which may in this context include 
confidential information of a special and valuable 
nature. In this case it is arguable that the profit 
is impressed with a trust in favour of the company, 
and for this reason is traceable'-(134) 

Where there is a constructive trust, there can be little 

doubt that the fiduciary mis-appropriating the trust asset 
is guilty of theft, if the requisite dishonesty is presentP5) 
Indeed, it is probable, at least in the view of Professor 

Glanvill Williams that even where there is a duty to account, 
the law of theft is applicable. 

(136A) 

The problem remains, however, of determining what 
information will be considered to constitute corporate 

property. The decisions are of little assistance, in 

Boardman v Phipps, both Lord Cohen and Lord Upjohn thought 

that the information in that case could not be considered as 
proprietary, whereas, Lord Guest, Lord Denning M. R., Russell 
L. J., and '. Jilberforce J, seemed to consider that it could. 
Lords Hodson and Dilhorne were undecided but seem to incline 
to the view that information could be considered as property, 
where it was confidential and capable of being turned directly. 
to account. Professor Gower, takes the view that Lords Cohen 

and Upjohn under-estimated the ability of equity to regard 
confidential information as the company's property, and this 

view would seem shared by many, 
(136) including the present 

author. 

I 
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(ii) CIVIL EN ORCEiiIENT, THE DERIVATIVE ACTION AND 

CLASS SUIT. 

As is evident from the-previous discussion on the fiduciary 

responsibilities of corporate directors to their companies, 
of critical significance to the problem of effective civil 
enforcement is the availability of the derivative action 
and to a. lesser extent the class action. There is a 
considerable amount of law in the United States of America 

on both types of action and an ever growing amount in the 
United Kingdom. Given the significance of the availability 
of these actions to effective civil regulation of insider 
trading it is necessary to examine the relevant law, albeit 
with an unfortunate degree of brevity. 

(A) THE DERIVATIVE ACTION IN THE UNITED KINGDOM. 

It is trite learning that directors normally owe their 
fiduciary duties to the company, and as directors to no one 
else. Thus in the words of Lord Davey, 

'... it is clear law that in order to re-dress a wrong 
done to the-company or to recover monies-or damages 
alleged to be due to the company the actions should 
prima facie be brought by the company itself'. (137) 

C138) 
This is in essence the so called 'Rule in Foss v Harbottle'. 
But to this notion has become attached the principle that 
'the Court will not interfere with the internal management 
of companies acting within their powers, and in fact do 
not have the jurisdiction to do so'. 

(139) 
It thus became 

'established' that where the wrong against the company 
could be excused by the company, and was thus ratifiable 
by the majority of shareholders the Courts would not 
intervene as a matter of law. (. 40) 

Whilst the general 
principle that the majority within their legitimate powers 
should have the right to bar the actions of the minority 
is no doubt a salutary rule, given the need to ensure, 
that responsible management are allowed to run the 
enterprise in their best business judgment free from 
outside minority harassment; it is by no means certain 
that the principle of judicial non-interference with the- 
right of the majority to bind the minority is universally 
in the best interests of the corporation as a whole or the 
public. 

(141) 
Of course the minority are given important 
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statutory protections 
(142) 

and the matter in dispute must 
be such that the majority can legitimately pass upon it. 

(143) 

The principle of majority rule has also been circumscribed 
by the Courts in certain instances-. It is open to question 

whether the possible right that a corporation might possess 
to proceed against its insiders for recovery of their 

profits made through the improper use of their position 
or the company's information to trade in the company's or 

conceivably another company's securities can be brought 

within one of these exceptions. For the purpose of this 
discussion it will be assumed that in certain cases there 
is a corporate action against insider traders. 

It should perhaps be mentioned at the outset, that one 
of the most important exceptions to the rule is in the case 
of personal membership rights, the question might thus 

fairly arise, as to is there any circumstances where a 
person could be said to have a personal right in himself, 

that somebody else should not abuse inside information when 
dealing with him or presumably anyone else. Whilst it is 

admitted the situation is largely theoretical it is worth 
exploring, briefly the possibilities for such a right 
arising through section 20 of the Companies Act 191+8. 

This provision provides that the memorandum and articles 
of association 'shall º"rhen registered bind the company 
and the members thereof to the same extent as if they 
respectively had been signed and sealed by each member 

(144) 

and contained covenants on the part of each member to 
observe all their provisions... 'It would thus seem that 
the memorandum, and articles constitute a contract between 
the company and all of its members individually. (1k5) 

However, this is qualified, and in the words of Asbury J, 
in the leading case, 

'... no article can constitute a contract between the, 
company and a third person, secondly ... no right merely 
purporting to be given by an article to a person 
whether a member or not, in a capacity other than that 
of a member as for instance as a solicitor, promoter, 
or director can be enforced against the company, and thirdly, that articles regulating the rights and 
obligations of the members generally as such do create 
rights and obligations between them and the company 
respectively'. (146) 

Thus a shareholder suing as a shareholder, with regard to 
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rights given to him under the constitutional documents 

of the corporation, as a member thereof, can enforce those 

rights-in the Courts, against the company. 
(147) 

Therefore 

rights given to the members qua members to receive 
information from the company would seem to be enforceable 
by any member personally. A more interesting aspect of 

the section is whether members can sue each other inter se. 

In Welton v Saffery, 
(148. ) 

Lord Herschell stated that, 

'... there is no contract between the individual members 
of the company but the articles do not any the less in 
my opinion regulate their rights inter se. Such rights 
can only be enforced by or against a member through 
the company... but I think that no member has, as 
between himself and another member any right beyond 
that which the contract with the company gives'. 

From this it would seem that there is no privity among the (149) 
members and rights can only be enforced through the company. 
However, the background of section 20 and the dicta found 

in a number of decisions support the view that. the contract 
is enforceable directly among members inter se. 

(150) Indeed 

in Rayfield v Hands, (151) Vaisey J, held that there was 

a contract between the members inter se, and pre-emption 
clause between the members, which provided that 'every 

member who intends to transfer shares shall'inform the 

directors who will take the said shares equally between 

them at a fair price' could be enforced by the members 
inter se suing as members. The company was not even joined 

as a party. The force of this decision is however weakened 
by the presence of certain anomalies. Firstly the 

pre-emption clause by its very terms imposed the obligation 
on the directors qua directors, and although Vaisey J, 

seemed to regard the directors as nothing more than a 
sub-category of member this is open to the greatest question. 
Furthermore, even in the absence of privity, the learned 
Judge seemed to consider that liability could be predicted 
upon the basis of section 56 of the Law of Property Act 
1925. This is of course erronious in view of the House of 
Lords decision in Beswick v Beswick. (152) 

Vaisey J, did 
observer however, 

'the- conclusion to-which I have come may not be of so 
general an application as to extend to all the articles 
of association of every company, for it is I think 
material to remember that this private company is one 
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of that class of which bears a close analogy to a 
partnership'. (153) 

Exactly what this means is open to question. Certainly 

this type of pre-emption clause is more normally found in 

small private companies, but if the Court meant to 

distinguish between the application of section 20 with 

regard to private and public companies this is bard to 

justify on any reasonable ground, even acceptifg the 

recent trend towards the recognition of a special class 

of private company. 
(154) 

Nonetheless it would seem that 

the bulk of opinion is in favour of the. decision, 
(155) 

and it would seem that membership. xights can be directly 

enforced between members inter se, and certainly whenever 
the company is joined in the action. 

If indeed the decision in Rayfield v Hands is correct 
it would seem that any right given to members in their 

capacity as members of the company can be enforced by a 
personal action against the company or another member, 
either directly or by joining the company. If correct 
this presents an interesting method of regulating insider 
trading, at least to a limited extent. If a company has 

a"provision in its articles of association that no member 
is to buy or sell the company's securities whilst he is 
in possession of material non public information about the 

company, which be knows to be, ' or should reasonably know 
to be from a corporate source, and the personal utilisation 
of which would not fulfil a legitimate corporate purpose. 
In the case of. private companies this might provide a 
limited, yet within those limitations an effective, device 
to control insider trading. A shareholder who trades 

whilst in possession of such information with another 
member of the company breaks his contract with both the 
issuer and the other members. Although. those members that 
did not actually trade with him, suffered no pecuniary 
loss, they might well be damnified by the consequent loss 
of reputation of the corporation and market confidence. 
Whether the probable award of nominal damages would be a 
sufficient deterrent remains to be seen, but it would at. 
least imply a certain stigma. Furthermore, it is also 
open to question how many shareholders would be prepared 
to enter into litigation over such a matter given the 
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probable size of damages. 
The possibility of the shareholder who actually dealt 

with the insider recovering his loss is far more difficult. 

As has already been seen here we are dealing with 

essentially membership rights and not personal rights to 

compensation. 
(156) 

Furthermore it would seem that both. 

parties would have to be within the scope of section 20, 

that is members, at the time of the relevant transaction. 

This would not often be the case in insider trading 

situations. 
Another interesting possibility is the inclusion of a 

provision in the articles of association stipulating that 

certain provisions were to be implied into transfer 
transactions. For example, that the seller and buyer 

both warrant that neither is in possession of inside 

information. This would arguably give a damnified investor 

a cause of action against the other party, for damages in 

contract. It would also seem feasible to include a similar 

stipulation in such contracts that the company itself would 
have a right to sue for the profits derived from such an 
improper transaction. Given the unlikelihood of such an 

action it might be preferable to include a term to the 

effect that the registration of a security will be deemed 

to be invalid if either party to a transaction establishes 
to the satisfaction of the company's auditors, that material 
facts affecting the value of the securities, of a non-public 
character, were not disclosed at the time of the transfer. 

The right to apply to the auditors might be, afforded to any 

member or former member who was a party to the transaction, 

and who gives notice to the auditors within a year of the 
transaction in question. As the party who alleges he has 
been the subject of an improper insider transaction is still 
in fact claiming to be a shareholder, in the case of'a sale 
transaction, he could utilise section 116 of the Companies 
Act 1948. The problem is where the insider trader was the 

seller, and thus unconcerned about registration. Here 
there would be a need for some device which would allow 
the company to pursue such. persons for monetary restoration. 

Given the approach of the German financial institutions 
to insider trading which will be discussed elsewhere, it 
might be fruitful for the Stock Exchange to consider 
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requiring such provisions. to be included in company's 

articles as it already does with regard to those things 

mentioned in Schedule VII of admission of Securities to 

Listing. I-There public companies are involved especially 
if they are actively traded on the stock exchange this 

particular control model might leave much to be desired. 
A serious problem with attempting to enforce personal 

membership rights. against corporations is the fact that 

in a number of instances such have been defeated by 

ratification. Whilst this has generally. occurred in the 

context of procedural matters(157) the exact position is 

however uncertain. It is also uncertain whether the mere 

possibility of majority ratification of the violation 

would be sufficient to prevent the assertion of a personal 

action, or whether it is necessary that there should be 

an actual act of ratification. A similar uncertainty also 

arises with regard to corporate causes of action. However 

in view of two relatively recent decisions(i58) it would 

seem that whilst actual ratification might bar the action, 

where the improper conduct is susceptible to becoming 

proper through majority ratification, the mere possibility 
that the conduct might be ratified is not of itself 

sufficient to defeat the plaintiff. 
The other main exception to the rule laid down in 

Foss 
.v 

Harbottle is that broadly, but somewhat misleadingly 
referred to as fraud on the minority. This is probably 
the most significant exception from the standpoint of 
insider trading regulation. Obviously the present enquiry 
assumes the existence of a viable corporate action against 
insider dealing. The essence of the fraud on the minority 
exception was laid down by Lord Davey in Burland v Earle. 
Speaking of the two aspects of the rule, that is the courts 
will not interfere with decisions taken by the majority 
within their powers, and that the proper plaintiff is the 

corporation with regard to wrongs perpetrated against it, 
the learned Judge continued that 'an exception is made to 
the second rule where persons against whom the relief is 
sought themselves hold and control the majority of the 
shares ... and will not permit an action to be brought in 
the name of the company. In that case the courts will 
allow the shareholders complaining to bring the action in 
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their own names. This however, is a mere matter of procedure, 
in order to give a remedy for a wrong that would otherwise 

escape redress, and it is obvious that in such an action 
the plaintiffs cannot have a larger right to relief than 

the company itself would : have ; had if it had been the 

plaintiff, and cannot complain of acts which are valid if 

done with the approval of the majority of the shareholders 

or are capable of being confirmed by the majority'. The 

learned Judge continued that 'the cases in which the 

minority can maintain such an action are therefore confined 
to those in which the acts complained of are fraudulent or 

are beyond the powers of the company 
(159) 

A fine example 
is mis-appropriation of the companies property for the 

benefit of insiders and controllers. 
(160) 

Unlike the American Law the British Courts have been 

slow to develop notions of control liability and have 

generally ignored the question of whether, majority 
shareholders can be said to owe fiduciary, or indeed any 
special duties by virtue of their control position to the 
issuing corporation and the other shareholders, collectively 
or individually. (161) The matter is to some extent recognised 
in the Companies yct in the definition of 'director'; as 
including 'any person occupying the position of director 
by whatever name called' furthermore in a number of 
specific provisions(162) it is stated that the term 
'director' will include 'any person in accordance with 
whose instructions the directors of the company are 
accustomed to act'. However, as Professor Gower points 
out these provisions are little more than a realisation of 
the problem, as it would be most unlikely that a company 
would ever admit to the fact that its directors were 
accustomed to act on the instructions of an outsider. 
Howeyer, so far as the identification of such persons is 

concerned section 33 of the 196? Act should make a significant 
contribution. 

Following traditional proprietary notions it is not 
possible to burden shareholders voting in general meeting 
with any additional concern than that of self interest. (163) 

Despite certain obiter statements to the contrary it would 
seem today unquestionable that shareholders individually 
do not owe any duty to exercise their incidents of equity 
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ownership in a manner that could be said to be for the 
benefit of all members, let alone outsiders. This is of 
great importance given the powers of ratification, and 
also possibly management(164) that the shareholders in 
general meeting enjoy. It is true that ratification of 
insiders self dealing has become less of a problem with 
the increasing divergence of management and ownership. 

(165) 

, Particularly significant here has been the impact of 
institutional investors and their investment protection 
committees. It is of course questionable how much real 
power the shareholders in general meeting can exercise 
over incumbent management. 

(166) 
Of course directors are 

dismissible by an ordinary resolution, notwithstanding 
anything in the articles of association(167) or any 
service agreement, under section 184 of the 1948 Companies 
Act. The effect of section 184, has been substantially 
reduced, by the decision of the House of Lords in 
Bushell v Faith to the result that it is permissible, at 
least in private companies, to provide in the articles 
that the voting; structure is to be arranged so as to 
defeat any proposed resolution in. general meeting for 
dismissal. (168) 

Furthermore the removal of a director, 

with a service contract, night be extremely expensive, as 
section 184(6) preserves any right to compensation that 

a director might have under the terms of his agreement, 
or for damages for breach of his contract. 

(169) 

Although voting rights attached to shares are of a 
proprietary nature, it has been suggested that shareholders 
must exercise such rights 'bona fide in the interests of 
the company as a whole'. 

(170) 
It would seem, however, 

that this is not the general principle. 
(171) The position 

is aptly stated by Professor Gower, 

'when the directors have de facto control... they can disregard their fiduciary duties at their pleasure, 
provided that they are prepared to openly disclose 
what they propose to do, and then-to force through 
a confirming resolution by the exercise of their own votes supplemented if need be, by their control of the proxy machinery'. ("172) 

Thus the question as to the viability of derivative suit, 
depends upon the extent to which ratification of acts which 
would otherwise be sufficient in law to ground a corporate 
action, is to be tolerated. 
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Professor Boyle considers that there are 'two fiduciary 

duties of such a fundamental importance as to be incapable 

of ratification by'the majority'. These are 'any 

mis-appropriation of property belonging in law-or equity to 

the company, and secondly such abuse by the directors of 

their position and powers of management as to afford clear 

evidence of malafides'. 
(173) 

This is of great significance, 

as one of the grounds for liability to the corporation for 

insider trading, often advanced is based on the notion 
that the information that the insider uses is itself 

property and its unauthorised use, therefore involves a 

mis-appropriation of the companies property. The normal 
type of cases, however, is one of mis-appropriation of 

corporate opportunity. 
(174) 

;, here this principle applies 

and the property which is taken to belong in law or in 

equity to the company, is mis-appropriated, that is used 
otherwise than bona fide for a legitimate corporate 

purpose, the insiders concerned will not-be allowed to 

utilise their own votes in exculpating themselves, nor 
indeed would a vote of the majority do so, as this would 

operate as a confiscation of the minority's property. 

The problem is that the courts have been slow, if not 

reluctant to sort out exactly when something is right, or 
indeed mere expectation can properly be -sai, d to belong to 

the company. 
(175) 

Indeed it is still open to question as 
to whether mere information can be considered as corporate 
property, within this context. The difficulty is 

exacerbated by the fact that in cases almost identical to 

those where ratification has been considered invalid, the 

Courts have actually allowed ratification, by the majority, 
and not necessarily an independent majority. 

(176) It is 

said that the distinction depends upon the nature of the 
breach. Thus in the South African case of Robinson v 
Randfontein Estates, (177) Chief Judge Innes, said that 
the question of remedies against promoters depended upon, 

'the relationship in which the promoter stood to the 
company when he acquired the property' and 'when the 
promoters default extends further than non-disclosure, 
when a breach of duty attended the original acquisition 
the company may if it chooses retain the property 
purchased and demand a refund of the profits'. 

Where the property was acquired by the promoter, not as a 
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promoter, when he was under no obligation... to acquire 
the property for the company instead of himself ... his 

non-disclosure of the fact that the property was bis own 

would entitle the company to repudiate the sale and 

restore the original position, but would not entitle the 

company to retain the property at a price reduced by a 
deduction of the promoters profit'. Of course the duty 

of promoters is not necessarily the same as that owed by 
directors, an obvious difference is that promoters can 

escape by making a full disclosure to an independent board 

of directors, which of course directors cannot do. 
(178) 

It is invariably more difficult to determine whether a 
director can properly be said to be under a duty to acquire 
certain property for the company, than in the case of a 
promoter. Certainly with regard to insider trading it 

might be questioned whether a director could ever be said 
to be in this position with regard to the company. 's own 
securities, as in British law a company cannot normally 
acquire or indeed offer financial assistance for the 

purchase of its own shares. However, with regard to the 

acquisition of shares in other companies this difficulty 
does not arise. Furthermore, Professor Boyle has written, 
that 'it seems that even if the directors have no 

mandate ... to obtain certain property, or to secure a 
lucrative contract, nevertheless the directors will hold 
the property or the benefit of the contract on trust for 
the company where there was a deliberate scheme to exclude 
the company from an opportunity for profit which otherwise 
it would almost certainly ha. ve'"(179) 

Although it is dangerous to draw any 'general conclusion, 
tentatively it would appear that the distinction here 
rests between those instances which amount to a 
mis-appropriation of corporate property, in one form or 
another, or the mere making of an incidental profit which 
although the fiduciary is accountable to the issuer for, 
as his principal, it cannot be said that the ptofit 'belongs' 
to the company. 

(180) 
This distinction is very significant 

from the standpoint of remedies, the profit will not be 
. regarded as being the company's legal or equitable property, 

unless it flows out of the unauthorised use of the company's 
property. Hence the mere taking of a secret profit by a 
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corporate fiduciary will not necessarily expose a 
fiduciary to an action by his corporate principal, if be 

can secure a ratification by the majority of shareholders 
in general meeting after be has made a full disclosure. 

He will only be exposed to the risk of suit regardless of 

ratification, where a breach of 'duty' or 'trust' attended 
the acquisition rendering him guilty of mis-appropriation 
of the "trust property' that is in his hands. '' Where such 

occurs it is probable that liability can be predicted 

unless the transaction is ratified and such is objectively 
bona fide in the interests of the corporation as a whole. 
Indeed considerable controversy has surrounded the question 
of whether it is ultra vi res the power of the company, 

regardless of its express objects to give-away its property, 

unless it is reasonably incidental to the companies 
business, bona fide, and for the purpose of furthering the 

financial prosperity of the company. 
(181) 

In determining 

this question it is natural that the view of an independent 

majority of the shareholders-will be relevant. The Courts 

will not allow the wrong doers to endorse their own wrong, 

" however. 'Even assuming it be not ultra vires of the 

company to make a present to its directors it appears 
quite certain that directors holding a majority of votes 
would not be permitted to make a present to themselves'. 

(182) 

As Professor Gower rightly observes, where the resolution 
has been passed only because of the wrong doers own votes 
it will be impossible in most cases for the defendants to 

establish that the resolutions were nonetheless bona fide 

and in the interests of the company as a whole. 
(183) 

In the case of mere secret profits, obtained by virtue 
of position rather than corporate property, there is only 
a duty to account, and it matters not that the company 
has been directly damaged, and could not have taken 
advantage of the transaction itself. (184) 

Although the 
duty of loyalty is here strict, there appears to be little 
question, that the breach can be ratified by the majority 
of shareholders, and the defendants can utilise their own 
votes to this effect. 

(185)" The problem is that'in certain 
cases where it was said that ratification would have been 
permissible it is possible to argue that corporate property 
was in fact used to create the profit in question. The 
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2 property was the 'information' that allowed the insiders 
to take advantage of their position, and can rightly be 

said to have really belonged to the company. 
(186) 

Professor Gower seeks to distinguish the two categories 
by pointing out that the corporation in at least one 
instance was financially unable to profit from the 
information and thus the retention of those profits by 
the insiders concerned could be considered as bona fide 
in the interests of the company. 

(187) 
This is perhaps, 

with respect, hard to accept, as it is difficult to see 

. what real benefit the company obtains by this course of 
-conduct, indeed it is not without great. interest that 

Professor Sealy has observed that the 'distinction.... 

probably turns upon the way in which the argument was 
presented rather than in the inherent difference in the 
facts; and the difference in result is no doubt due very 
largely to the underdeveloped state of our jurisprudence 

of the concept of corporate opportunity as 'property' 

actual or potential'. 
(188) 

In passing, it is of interest to mention the possible 
relevance of section 205 of the Companies"Act 1948. 
Although it has never been considered in the context of 
a ratification in general . meeting, on a literal construction 
it would operate to prevent the exoneration of any 
'negligence, default, breach of duty or breach of trust'. 
It would seem however the better view to distinguish between 
a clause or provision 'exempting... or indemnifying' and a 
mere resolution to the effect that the majority will not 
entertain suit. 

(189) 
Alternatively one could argue that 

the effect of a ratification is to render 'what would 
otherwise be a breach of duty, not a. breach. In effect the 
resolution defines the duty and consequent breach, the 

applicability of section 205 being considered at this later 
stage. 

(190) 
Siailar problems arise with regard to-articles 

attempting to exonerate or arguably 're-define' liability. (191) 

It is far more certain that ratification will not be 
allowed where there has been. a fraud, in the equitable sense 
of a lack of good faith. Indeed this in many ways-is the. 
guiding principle in this area of the law, and it might be 
said that those areas of the law where ratification is not 
allowed are but illustrations of this principle. 

(192) 
As 
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has already been pointed out both the taking of a secret 
profit and the mis-appropriation of a corporate opportunity, 

and both considered as equitable fraud regardless of damage 

or scienter. In essence if the directors have not acted 
bona fide in the interest of the company they cannot be 

excused. This is the essential question, as Professor Boyle 

'has written, '... where the directors have acted in breach 

of this duty of good faith it does not matter that they 

mis-appropriated corporate property nor even that they have 

not committed ratifiable breache of fiduciary duty. Their 

conduct is still incapable of ratification': 
(l93) 

The 

nature of this duty, with regard to directors was laid 
down by Greene M. R, in the leading case of In Re Smith & 
Fawcett (194). 

'directors must exercise their discretion 
bona fide in what they consider'is in the interest of the. 

company, and not for any collateral purpose. 'The subject 
element should be noted. That the proper purpose rule 
requiring the directors to exercise their powers for a 
proper purpose, and the rule requiring good faith are 
separate was brou R95) tout in the decision of Buckley J in 
Hogg v Crampborn, Here although it was accepted the 
insiders concerned had acted bona fide it was held that 
they had exercised their powers for an improper purpose. 
Whilst the test of good faith is subjective, as has been 
pointed out, the Courts may well hold that the business 
judgment rule is replaced where the circumstances are such 
that no reasonable man could have considered that what was 
being proposed or in fact done was in the best interests 

of the company as a whole. 
(196) 

It would also seem that 
there may be an overriding presumption that the only 
interests that should be considered are those relating to 
the financial prosperity of the company, both directly and 
indirectly. 97) 

On the other hand, 'if the true effect 
of the whole evidence is that the directors truly and* 
reasonably believed at the time that what they did was in 
the interests of the company, they are not chargeable with 
dolus malus or breach of trust merely because in promoting 
the interests-of the company they were promoting their 
own interests'. (198) 

This is an obvious proposition as 
otherwise directors could hardly be shareholders in their 
own companies. 
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e'r The paramount difficulty is the establishment of the 
fact that the directors concerned lacked the requisite 
bona fides. Indeed Latham J, in Mills v Mills 

(199) 

stated that before a Court would interfere with the 

exercise by directors of discretionary powers, the 

plaintiff must establish that the directors acted 'from 

an improper motive or arbitrarily and capriciously. 'it 

would appear that the Courts have accepted therapplication 

of the bona fides principle in two particular situations. 
These are where directors have used particular powers, 
invariably that to issue shares for a purpose that is 

regarded as improper, (200) 
and also in those circumstances 

that although there would appear to be a breach of a 
ratifiable kind there is a fair inference that the directors 
did not act bona fide in the interests of the shareholders 
as a whole. 

(201) 
It should be pointed out, however, that 

the exercise of a power improperly, but with bona-fides is 

still ratifiable. 
Asa resolution authorising the directors not to act 

bona fide in the interests of the company, cannot by 
definition be in the interests of the company it follows 

a resolution of the general meeting cannot exonerate the 
directors from a lack of good faith. It is thus submitted 
that in a case where insider trading was proven, it would 
follow that a resolution by the company,. presuming that 

there is a corporate action in the first place, to the 

effect that the company should not pursue the wrong doer, 

would not prevent a minority action. Although it might be 

contended that a resolution not to sue for a past violation 
was bona fide in the interests of the company, it would be 

bard to argue that it is still not in its interest where 

a minority shareholder is prepared to risk his own money 
in suit. 

Professor Gower has commented 
(202) 

that in addition, to 
the question of mis-appropriation of corporate property and 
failure to act in good faith a resolution will be to no 
effect against a minority shareholders action where the 
effect of such would be. to approve of, or indeed expropriate 
the property of other shareholders. It is open to question 
how far this would go, it is certainly not of a universal 
principle and would not apply-where the expropriation is 
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fair and in the interests of the company as a whole 6(203) 
Furthermore even if Professor Gower is correct, and there 

is such a general principle of law, it is doubtful whether 

cases of insider trading could be brought under it, as 
there is no expropriation other than of the company's 
information and trust. It is respectfully submitted that 
it would be grossly unrealistic to regard the insider as 

expropriating the-informational rights of other" shareholders'. 
Indeed it is debatable whether any shareholder can regard 
himself possessed of a personal right to have disclosures 

made to him, on a timely or indeed periodic-'basis. 
What is of perhaps much greater moment is whether there 

is a general principle in English Law to the effect that 

the majority must exercise their powers bona fide for the 

benefit of the company as a whole, or solely their own 

personal self-interest. Professor Gower considers that 

in the tree instances already discussed, that is mis- 

appropriation of the company's assets, fraud, and 

expropriation of the members property, there may still be 

the possibility of ratification where it can be affirmatively 
shown by those who seek to uphold the exercise that it was 
in fact bona fide in the interests of the company as a 
whole. 1.1bilst the cases would appear to support this, what 
is less clear is whether there is a principle outside these 

cases that where it can 'be shown by the persons opposi: ig 
the transaction that such was not bona fide in the interests 

of the company as a whole it would be held to be invalid. 
Ehere have been cases, again mostly concerning the alteration 
of articles, where this might be tenable. (204) 

Professor 
Gower admits that 'while authority supporting a general 
principle is meagre apart from dicta, the latter are weighty 

" and numerous and should be supported' . 
(205) 

-The learned 
Professor considers that as the majority cannot be considered 
in a fiduciary relationship it would be wrong to speak. in 
the same terms as the duty that directors owe to the 

corporation, instead, he considers that the majority must 
exercise their voting power for a proper purpose. It would 
be improper to exercise such a power to the clear detriment 
of the company or against public policy. 

(206) 1 Nhere there 
is mis-appropriation or expropriation of property or'fraud 
then it is argued that it could be presumed that the 
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resolution was motivated by improper considerations, whereas 
in other instances the burden will be on those who wish to 
impure the resolution, to show an improper motivation. It 

would be necessary to test the intention of the controllers 

as to whether they honestly considered that the exercise 

would accomplish a proper purpose, unless of course the 

exercise was so unreasonably viewed from an objective 

standpoint that no reasonable person could hav9 considered 
the exercise proper. Determining exactly what is meant by 

the term 'improper purpose' is far from easy. Whilst it 

would seem that a shareholder is fully entitled to have 

regard to his own personal interests he. must also consider 
whether the proposed course of conduct is honestly in the 
best interests of the company, or the bulk of its membership. 
If the result of the transaction is solely or predominantly 
to benefit himself, a third party, or the majority at the 

expense of the minority, there is a likelihood that the 

resolution would be considered improper. Certainly where 
the effect of the resolution is to accord shareholders of 
the same class unequal treatment it is more than likely 

that impropriety will be found, this has certainly been 
the case with regard to variation of class rights. 

(207) 

Because of the difficulty in determining motivation of a 
large number of individuals, the Courts will invariably 
test the matter by resorting to a test of reasonableness, 
but on the presumption, that the members can be taken to be 
the best judges of their own interests. 

'There the majority decide not to pursue a legitimate 
course of action it has been said that that one could argue 
that this amounts to a giving away of the'company's 

property-mis-appropriation, and thus the refusal is ipso 
facto converted into something which cannot be ratified. 
Whilst having a pleasing quality of simplicity, this must 
be an erronious view of the law. (208 

The Courts have 
always made a firm distinction between a corporate debt, 
and recovery of corporate property, indeed the distinction 
between something owed and something owned is a principle 
that goes right through the law of restitution. Furthermore 
where a breach is ratifiable it is said that the breach and 
thus cause of action ceases on ratification. Moreover, the 
nature of recovery is uncertain, except in the most 
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exceptional instances, where fraud would probably be 
present in any case. 

In conclusion whilst admitting that there is a degree 

of confusion in this area which renders other than 

tentative conclusions fraught with danger it would appear 
that where there is an expropriation or mis-appropriation 
or where the directors act 'without good faith or 
fraudulently' in the equitable sense, there can be no 
ratification as such cannot reasonably be said to be bona 
fide in the interests of the company. Even here the exact 
perimeters are vague and the rationalisation far from 

complete. 
Even assuming that there is a valid cause for complaint 

by a minority shareholder, on the basis of what has just 
been said, in the case of insider trading, the action 
that the plaintiff must take is hardly settled. Whilst 
there has been little clarification by the courts-it would 
seem important to distinguish between those cases where 
the shareholder's action is personal in that he is suing 
principally on behalf of himself to remedy a *wrong done 
to him. Here there is little difference between the suit 
and any other where a plaintiff approaches the courts for 
personal relief. What does generate confusion, is the 
fact that certain actions such as the commission of an 
ultra vires or illegal act, afford both personal and 
corporate actions. In the present discussion given the 

unlikelihood of any personal action for insider trading in 
this context, attention must be given to'those instances 

where the 'wrong' is done to the company. As Professor 
Gower rightly observes, 'here the company'is the only true 

plaintiff. The dispute is not an internal one between 
those interested in the company, but one between the 

company on the one band and third parties on the other, 
and it makes no difference in principle that the third 
party happens to be a controller or director. If anyone 
other than the company is allowed to appear as plaintiff 
it is an anomaly allowed only as a matter of grace to 
prevent a serious wrong from going unremedied because the 
wrong doers control the company'. 

(209) 
Where such an 

action is allowed the member who brings the action is 
not really suing on behalf of'himself or for that matter 
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on behalf of the shareholders but on that of the company. 
Of course it is true that 'the company as a whole does not 

mean ... the company as a commercial entity distinct from 

its corporators, 
(210) 

in reality as the fortunes of both 

are 'linked, and recovery to the company is in effect 

recovery to the-general body of shareholders. In essence 
these actions are derived from the corporations rights and 

are appropriately termed, at least in North America, 

'derivative action s'. 
(211) 

It is a sad fact that the 

British courts have been tardy to develop any consistent 

or tangible jurisprudence on this matter, given the obvious 

significance of civil enforcement. 
(212)- 

Indeed it is only 
in the last year or so that the Court of Äppeal has 

authoritively spoken on this matter, and'in a suitably 

radical manner. Before examining this decision, it is 

preferable to state the general principles involved in the 

suit, and how such may have been modified. 
The primary organ of the company charged with proceeding 

on corporate actions is of course the board of directors. 
(213) 

Failing this there is a reversion of power, or residue of 

power in the general meeting. 
(214) 

As Lord Denning has 

recently observed, this 'rule' works reasonably enough 
where 'the company is defrauded by outsiders... or... by 

insiders of a minor hind!. But as the Master of the Rolls 

points out, 'suppose it is defrauded by insiders who 

control its affairs... if a board meeting is held they will 

not authorise proceedings to be taken by the company against 
themselves. If a general meeting is called, they will vote 
down any suggestion that the company should sue them' . 

(215) 

Gower comments that a practice has developed of allowing 

anyone connected with the company to commence suit, or to 

proceed for a mandatory injunction that the directors do so, 
in the name of the company. This is subject to the right 

of the defendants to challenge the shareholders right, to 

proceed in which case the action will be stayed pending a 

resolution of the shareholders in general meeting as to 

whether the action should be allowed to continue or not. 
Of course if the decision is in the negative the shareholder 
will be in an unenviable position from the standpoint of 
costs. 

(216) 
Thus where it appears probable that the wrong 

doers are in control this expedient affords little 
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utility. 
(217) however, as bds already been pointed out, in 

certain ill defined cases the courts will allow the minority 

to pursue its cause. Such actions will be brought in a 

representative form, under Order 15 rule 12 of the Rules 

of the Supreme Court. 
(218) 

it is not without interest 

that Lord Denning has recently fastened upon dicta of Lord 

Davey in Burland v Earle, 
(219)to the effect that the 

representative form was a 'mere matter of procedure to, give 

a remedy for a wrong which would otherwise escape redress'. 

Lord Denning considered that the 'mere formula' of a 

representative action could be disgarded whenever appropriate, 

and a minority shareholder, although in effect suing on 

behalf of the company 'to avoid circuity' was 'according to 

principle' entitled to proceed in his own name. This has 

been doubted by Professor Boyle, 
(220) 

and Professor Gower 

thinks that the company should have a right to insist on 

this form. Furthermore there are authorities to 'the effect 

that the action should be 'representative'. 
(221) 

. The Courts have been grudging in allowing minority suits 

to continue in the face of majority opposition. The Courts 

take the rather theoretical view that all internal and 

non-litigatious methods of redress should be attempted 

and exhausted before the *case is brought into the courts. 

Whilst on paper there are no doubt significant alternative 

devices open to minority shareholders, in fact none really 

provide adequate protection against insider fraud by 

controllers. 
(222) As has already-been discussed only 

matters of an 'unratifiable' nature can be brought to suit. 

Questions have arisen as to whether it is possible to bring 

suit for things other than mis-appropriation or fraud, in 

particular for misfeasance and negligence, whilst the 

company is a going concern. 
(223) 

It would appear that 

there is no minority cause in such instances. (224) 

The individual plaintiff seeking to bring suit must 

establish that the wrong doers are in control, and are 
thus preventing the corporation proceeding on its own 

claim.. ; there the wrong doers are substantial or control 

shareholders this should not be an over great problem. " It 

would seem that the older view which required a demand on 
the general meeting to pursue the defendants, is now no 
longer necessary provided some other evidence of wrong doer 
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control is established. 
(225) Indeed as we have already 

seen the courts are prepared to allow the action to proceed 

subject to a later ratification. From the decision in 

Palvides v Jensen, 
(226) it has been argued that if there 

is no ratification of the wrongs alleged nothing less 

than majority control by the wrong doers will be sufficient. 

In this case it is important to note that Dankwerts J, 

considered that where the directors of the defgndant company 

were the majority of the board of directors of the holding 

company control was not established unless it was shown 

that apart from controlling the holding company's board, 

they also held a majority of the holding company's securities. 

In fact de facto control was not enough, it was necessary 
to show de jure control. This has been criticised as it 

allows considerable potential for fraud. 
(227) 

Professor 

Boyle has commented, 

'in the case of large public companies... it will be 
virtually impossible to bring an action for fraud on 
the minority no matter how grave the breach of 
fiduciary duty the directors have committed. In the 
nature of the case the board are not in de jure control 
of the company and it will be easy for them to remain 
in unchallenged de facto control without calling a 
meeting to ratify what has been done'. (228) 

Of course the expedient of commencing the action subject 
to later ratification does force the issue of control. 

(229) 

Furthermore it is to be doubted whether the courts would 
today interpret the requirement of wrong doer control anywhere 

near so strictly. Professor Gower has. argued that the 

unreasonable refusal of the directors to summon a general 

meeting to place the question of suit before the shareholders 
is itself evidence of fraud, and can thus convert a 

ratifiable breach into one that is not. This contention 
has already been alluded to above. Here the learned 

Professors argument is plausible, as by placing their own 

self-interest before that of the company the directors 

would have violated the duty of good faith, and it is 

established that the power to, call a general meeting is 

a discretionary-power of a fiduciary nature. 
(230) Although 

suit is for the benefit of the company it is necessary to 

make the company a nominal defendant. This will bind the 

company res judicata and enables it to recover. Given the 

low degree of judicial thought on this area of the law, 
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the essential differences between derivative and normal 

representative suits have not yet been satisfactorily 

resolved. In a representative action the plaintiff is 

dominus litis until judgment and can thus settle or 
discontinue at will. This obviously creates a series of 

not insignificant problems. 
(231) 

Perhaps the most serious 

consideration is that anything that is in fact recovered 

on the action must be paid into the company, and never to 

the minority plaintiff. In the recent case already alluded 
to, Lord Denning comments, 

'Even if be wins all the way through, no part of it 
will redound to his own benefit. It will go to. the 
benefit of (the company)... His few shares might 
appreciate a little in value, but that is all'. (232) 

Thus there is no financial incentive upon a shareholder to 
bring such an action, unless he is of course a very 

substantial shareholder, whilst there are substantial 
disincentives given the risk of losing and thus payment 

of crushing costs. 
It should be noted that although during the currency 

of the action the plaintiff must be a shareholder, he need 

not have been one at the time of the wrong complained of. 
(233) 

Furthermore as the action is allowed as a matter of 'grace' 

the full doctrine of 'clean hands' applies. 
(234) 
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(B) NkL HRSTEfl1ER v T'1OIR -A RIGHT TO INDEMNITY 

,. he litigation between Dr yrallersteiner, an international 

financier of dubious repute, and a shareholder of one of 

his companies, Mr Moir, is of great significance, and not 

only from the standpoint of company law. However attention 

will here be given solely to Wallersteiner v Moir (No. 2) 

which concerned a second hearing of an interlocatory appeal. 
by the Court of Appeal. 

(235) 
This decision itself dealt 

with a number of interesting points, but unquestionably 
the most important was the observations of their Lordships 

on the derivative action and minority shareholder's right 
to seek an indemnity for costs. 

Lord Denning considered that 'this case had brought to 

light a serious defect in the administration of justice 
c236) 

The Piaster of the Rolls described how Mr T-soir' had discovered 

substantial and grave fraud on the part of the controllers, 

and how, 

He tried every known way of getting an enquiry held. 
He applied many times to the Department of Trade to 
appoint an inspector, but the Department put him 
off... He applied to the ombudsman, but he could do 
nothing. He raised the matter at shareholders 
meetings, but was abruptly cut off. 'The only way 
in which he has been able to have the complaint 
investigated is by action in these courts. And here 
he was to come to the end of his tether. He has 
fought the case for over ten years on his own. He 
has expended all his financial resources on it and 
all his time and labour'. (237) 

Furthermore Lord Denning pointed out that although N1r Moir 
had succeeded in securing judgment of £250,000 with 
interest against Dr Wallersteiner it was by no means 
certain that this could be enforced, 'and substantial issues 

still remained. "Mr rloirs financial resources were exhausted, 
and thus it was doubtful whether he could bring his struggle 
to fruition, furthermore 'he is fearful that, if he 

. 
should 

lose on them or any of them, he may be ordered to pay 
personally the costs-of Dr Wallersteiner... Even if he wins 
all the way through, no part of it will redound to his own 
benefit'. (23-3) 

Of course it is possible that the sympathy 
afforded Ur Moirs, in all Courts, was in large measure the 
result of the 'antics' of wallersteiner. (239) Nonetheless, 
his plight, although dramatic is characteristic of the 
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minority shareholder in British law. Given the position 
that he was in, Hir Moir applied to the Court of Appeal for 

assistance with regard to his future costs. The Court 

considered that the matter was sufficiently important to 

request an amicus curiae opinion by the Law Society. 
It is important to place the action in its proper setting. 

Although Lord Denning significantly acknowledged the 

essential character of the action, as a 'derivätive suit', 
as has already been pointed out he rather underestimated 
the importance of -its representative form. (240) It is not 

without interest that Denning seems to consider the rule in. 

Foss v Harbottle as essentially an issue of costs, and the 

devising of a means to protect the minority shareholder 

against his own and his opponents costs irrespective of 
the outcome, would make a significant contribution to the 

enforcement of company law. Following the amicus curiae 

opinion for the Law ; Society, given by %; r Peter v eb'ster, 
the Court of Appeal considered three possibilities. Firstly 

an indemnity from the company, secondly legal aid and thirdly 
the contingency fee. 

Lord Denning, stated that 'now that the principle is 

recognised',. meaning of course the essentially derivative 

nature of the action, 'it has important consequences hitherto 

not perceived'. It is worth reproducing exactly what 
consequence this recognition has in the view of their 
Lordships. 

'......... the minority shareholder being an agent 
acting on behalf of the company, is entitled to be 
indemnified by the company against all costs and 
expenses reasonably incurred by him in. the course of 
the agency. This indemnity does not arise out of 
contract express or implied, but it arises on the 
plainness principles of equity. It is analaeous to 
the indemnity to which a trustee is entitled from his 
cestui que trust (see Hardon v Belilios (1901) 
AC 118... ' (241) 

The Court of Appeal considered that this indemnity should 
apply equally to where the action was successful and even 
if the action fails, 'assuming that the minority shareholder 
had reasonable grounds for bringing the action - that it 
was a reasonable and prudent course to take in the interests 
of the company'. 

(242) 
Lord Denning based this on 'a well 

known- maxim of the law that he who would- take the benefit 
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of a venture if it succeeds ought also to bear the 
detriment if it fails. 4Qui sentit comaodum sentire debet 

et onus'. 
(243) 

Of- great importance is the- procedure for availing oneself 

of this indemnity, laid down primarily by Lord Denning and 
Buckley L. J., with whom Seaman L. J, concurred. Again 

Lord Denning's statement is the clearest, 
"r 

'In order to be entitled to this indemnity the minority 
shareholder soon after issuing his writ should apply 
for the sanction of the court in somewhat the same way 
as a trustee does'. (244) 

Indeed it is worth, again reproducing what the learned 

Master of the Rolls said as to the procedure to be adopted. 

'In a derivative action.... The minority shareholder 
should apply ex parte to the master for directions, 
supported by an opinion of counsel as to whether there 
is a reasonable case or not. The master may then if 
he thinks fit, straight away approve the continuance 
of the proceedings until close of pleadings, or until 
after discovery, or until trial, rather as-a Legal Aid 
Committee does. The master need not, however decide 
it ex parte. He can if-he thinks fit, require notice 
to be given to one or two of the other minority 
shareholders - as representatives of the rest - so 
as to see whether there is any reasonable objection. 
.... But the preliminary application should be simple 
and inexpensive. It. should not be allowed to escalate 
into a minor trial. The master should simply ask 
himself, is there a reasonable case for the minority 
shareholder to bring at the expense, eventually of 
the company? If there is, let it go ahead'. (245) 

Buckley L. J, considered that the respondents should be 

permitted to file evidence, but that 'the evidence of other 
parties would not be disclosed to the defendants in the 

action unless the court so directed, and the defendants 
if made respondents to the summons would not be permitted 
to be present when the merits of the application were 
discussed'. (246) 

If the Court. did not consider that the 
plaintiff should be authorised to proceed with an indemnity, 
the plaintiff' would be entitled to proceed nonetheless, but 
subject to his own risk as to costs. As Prentice points 
out in the Conveyancer (247). it is vitally important if the 
benefits to the minority shareholder are not to be illusory 
that the hearing on the issue of indemnity does not 
degenerate into a mini-trial. 

, 
Whether the procedure outlined 

will. have this result remains to be seen, although it is 
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important to note that all three judges were alert to 
this danger, and tailored their remarks accordingly. 

The Court of Appeal also considered the crucial issue 

of costs. Buckley L. J, makes the significant observation 
that as a general rule costs would be taxed 'on a basis 

not, less favourable than the common fund. basis, and should 
indemnify him against any costs he may be ordered to pay 
to the defendants'. '245) 

It is also not without interest 

that their Lordships thought that the new procedure that 
they had outlined. 'for minority shareholders actions did 

not warrant an amendment or addition to-the rules of court. 
This has been criticised, with some justification, given the 

uncertainty, by Professor Boyle in the Journal of Business 
Law, 

(249) 
who considers that the Judges should have 

exercised their rule making powers in this respect. 
The Court also considered the availability of legal aid 

to a derivative action. Perhaps not surprisingly the 
Court of Appeal decided that such was not available, largely 
upon the basis of section 25, of the Legal Aid Act which 
defines the word 'person' so as to exclude corporations and 
unincorporated persons. 

(25°) The third possibility that 
the Court of Appeal considered was that of the, introduction 

of a contingency fee system. Given the importance of this 
device to enforcement of corporate securities laws in the 

United States of America. 

With the salutary effect on enforcement of corporate 
duties that the derivative action has had in the United 
States, has come the possibility of abuse through the 
notorious strike suit. The American Courts have been faced 
with a considerable dilemma, the ease and availability of 
the derivative action, which have admittedly 'played a 
rather important role in protecting shareholders of 
corporations from the designing schemes-and wiles of 
insiders who are willing to betray their company's interest 
in order to enrich themselves', (251) 

places a not 
inconsiderable temptation in front of investors and their 
lawyers to bring suit for selfish and questionable motives. 
On the otherhand Judge loJyzanski in Pomerantz v Clark (252) 

commented 'while minority corporate members are actuated by 
selfish interests they are sometimes useful gadflies which 
become the most effective instruments for ferreting out 
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'wrong doing'. In furtherance of this approach the American 

courts will award generous attorney's fees from the 

recovered fund. 
(252) 

Indeed Woolsey J, in Murphy_ v North 

American Light & Power Company, commented that 'allowances 

in cases of this kind... should not be niggardly for appetite 
for effort in corporate therapeutics should as in salvage 

and bankruptcy' cases be encouraged' . 
(254) 

This setting 

not surprisingly provides many 'gadflies' in the corporate 
bar., 

C255) 
There can be little doubt that a number of 

lawyers and investors used this new found power over 

corporations and their insiders corruptly, bringing and 
threatening 'trumped-up' cases. Insiders conscious of the 

need to protect corporate funds were invariably willing to 

settle than be put to the great expense of litigation. 

Indeed the Supreme Court of New York described one such 
litigant as 'an artificer of litigation and a menace to 

corporate society'. 
(256) 

The Arerican courts frightened 

by this-erected the so called Massachusetts rule, which 

allowed majority ratification. 
(257) 

The contingency fee and the American rule*on costs are 
both crucial facits to the American action. As -Professor 
Pomerantz comments 'failure in English litigation can be 

costly - very costly, the. loser pays, .... under our system 
the loser suffers only loss of face or psyche, he need 
not pay the victors fees' . 

C258 Professor Clare, neatly 
suns up the position, 

'the rules of law that permit a contingent fee and at 
the same time protect the plaintiff from any liability 
in the event of his claim being baseless leads to a 
'head I win, tail you lose' situation in which only 
the conscience of the plaintiff's lawyer determines 
the limits to which he will go in bringing a case.... 
It is my contention that the uncontrolled conscience 
of lawyers tempted by large contingent fees is no 
adequate substitute for the conscience of directors 
who are subject to removal by stockholders'. (259) 

At the heart of the system is the contingent fee 
c260) 

. English law has never sanctioned such an arrangement, and 
indeed such an agreement would have been illegal on the 
ground of champerty*. 

(261) 
However, by sections 13(1) and 

14(1) of the Criminal Law Act 1967, the crime and tort of 
champerty were abolished, but section 14(2) still provides, 
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'the abolition of criminal and civil liability... for 
maintenance and chanperty shall not effect any rule 
of that laW: as to the cases in which a contract is 
to be treated as contrary to public policy or 
otherwise illegal'. 

The Solicitors Acts also prescribe the contingency fee, for 

example section 59(2)b of the 1974 Act provides that a 

solicitor may make any agreement he likes with his client 

as to payment except, x 

'nothing (herein)... shall give validity to. ".. (b) any 
agreement by which a solicitor retained or employed 
to prosecute äny action, suit or other contentious 
proceeding, stipulates for payment only in the event 
of success in that action... ' (262) 

In ; 7allersteiner v Moir, Lord Denning MR raised the 

question as to whether now that champerty was no longer 

a criminal or tortious offence contingency fees could 

still be struck down under section 14(2) of the 1967 Act. 

He considered that they could, as the illegality tizas based 

on public policy and not on the criminal or tortious nature 

of the act. 
(263) 

This policy is repeated in Rule 4 of the 

Solicitors Practice Rules 1936 to 1972. However, under 
Rule 5 of these rules the Council of the Law Society can in 

writing waive the rule against 'contingency arrangements in 

particular cases, where such would be in the public interest. 

Lord. Denning then explores the question as to whether the 

derivative suit would bean appropriate case for such 
treatment. It is perhaps instructive to consider certain 

of the arguments in favour and against the practice. 
Firstly it is said that contingent fees encourage nuisance 

litigation, which can amount to undue harrassment and 
blackmail of corporate managements, as well as leading to 

congestion of the courts. 
(264) 

Secondly it is said that 
the lawyer is under pressure to maximise his profit by 

minimising his work, and, thus make a settlement, regardless 
of whether this is the best course to adopt. Thirdly, the 

contingent fee brings the pecuniary interest of the lawyer 
to the fore, and could well lead to his taking action which 
is at best suspect. Certainly the lawyer's objectivity will 
be prejudiced. *Fourthly contingent fees, with the obvious 
emphasis on financial recovery tend to equate professional 
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success with monetary reward, to an unacceptable degree. 

This has resulted in contingent fees lawyers in the 

United states concentrating on corporation law and 

personal injury cases, where there are the prospects of 

large recoveries. Fifthly, the client is deprived of any 

opportunity to measure the lawyers work against the fee. 

Indeed the International Code of Ethics for the Legal 

Profession, provides in Rule 18, that where contingency 
fees are permitted the fees allowed 'should be reasonable 

under all circumstances of the case, including the risk 

and uncertainty of the compensation, and the subject of 

supervision of a court to its reasonableness'. It has 

also been pointed out, by Professor Clare that the 

presence of such fees obscures the true beneficiary of a 
derivative action, he asks with regard to the Perleman v 
Feldmann litigation whether the shareholder who recovered 
70 0a share, or the Lawyer who got 0 485,000 was the true 

beneficiary. 

On the other hand, 'Americans sincerely feel that a 
lawyer who satisfies himself as to the merits before taking 

a case and who relies for compensation entirely upon 
successful results cannot be considered as-having a lower 

standard of ethics than one who prosecutes and defends for 

an assured fee regardless of the merits' . 
(2"5 It can also 

be argued that persons with meritorious claims may be able 
to pursue them, when otherwise they could not have afforded 
it. Following on from this it allows a plaintiff to obtain 
expensive advice to pursue such cases, which he could not 
otherwise have afforded. Indeed, given the financial 
incentive the Chairman of the SEC has argued that this 

renders the lawyer far more ingenious. (266) 
It has also 

been pointed out that it is a dangerous fallacy not to 

regard lawyers as motivated in large measure by personal 
financial gain. 

Set against this, is the fact that derivative actions 
when freely available can be extremely time consuming for 
management. This dimipation of managerial time and energy 
is a serious consideration. Furthermore many corporate 
insiders, probably with some justification feel that the 
bulk of actions are brought with dubious motives by 
lawyers. (267) 

This has led to attempts to curb the brirýging 
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of such actions by State legislation. 
Lord Denning, would certainly not like to see the 

introduction of contingency fees 'across the board' in 

Britain, a sentiment endorsed by the rest of the Court. 

It is interesting that Lord Denning, is not necessarily 

persuaded that there is a great deal of abuse in the United 

States, and in those Provinces in Canada which allow 

contingent fees. 
(263) 

The Master of the Rolls'also points 

out that in the United States such fees are under the 

general authority. of the Court anyway. This is an important 

facit, for example the Canons of Professional Ethics of the 

Bar for the Republic of the Philippines provides, at Rule 13, 

'Contingent fees, where sanctioned by law, should be 
under the supervision of the court, in order that 
clients may be protected from unjust charges'. 

Furthermore the Master of the Rolls points out that in the 

United Kingdom as a general rule there is the availability 

of legal aid. Buckley L. J, also emphasised the difference 

created by the British rule on costs. The Lord Justice 

pointed out that the remuneration received through the 

contingent fee was always likely to be more given the risk 
element. Thus it would seem 'unfair to the opponent of a 

contingency fee litigant if he were at risk of being ordered 
to pay higher costs to his opponent in the event of the 

latters success in the action than would be the case if there 

was no contingency fee agreement. On the other hand, if the 

contingency fee litigant were to lose the action, his opponents 
right to recover costs against him would not in fairness be 

effected by the fact that the former party has a contingency 
fee agreement'. 

(269) 
The learned Lord Justice concluded, 

'consequently under our system of what are sometimes 
called indemnity costs a contingency fee litigant would 
in the event of success have to bear a heavier burden 
of fees, irrecoverable from his opponent, than he would 
otherwise do, while remaining exposed to the risk'of 
being ordered to pay the opponents taxed costs in the 
event of his failure'. (270) 

Lord Denning, thought that there might be good grounds for 
treating derivative actions as an exception to the normal. 
rule of-public policy against derivative actions. The Master 
of the Rolls, considering the tremendous practical and 
financial difficulties placed in front of minority 
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shareholders, who wish to take action against controllers 
who are plundering the company, thought that the remedy, 

is to do as is done in the United States - to permit 
a solicitor to conduct a derivative action on the basis 
of a contingency fee. It should be subject to proper 
safeguards. The action should not be started except 
on the opinion of leading counsel that it is a 
reasonable action to bring in the interests of the 
company. The fee should be a generous sum -, by 
percentage or otherwise - so as to recompense the 
solicitor for his work - and also for the risk that he 
takes of getting nothing if he loses. The other side 
should be notified of it from the very beginning, and 
it should be subject to the approval, of the Law Society- 
and of the courts. With these safeguards I think that 
public policy should favour a contingency fee in 
derivative actions - for otherwise, in many cases, 
justice will not be done - and wrong doers will get 
away with their spoils'. (271) 

Indeed the Master of the Polls would have been prepared to 

have allowed Vr Moir to have continued his action on just 

such a basis. As Professor Boyle has pointed out in the 

Journal of Business Law, the evidence of Ontario would seen 
to suggest that a mere right of indemnity will not alone be 

sufficient to. stimulate manority shareholders'actions. 
(27`) 

Buckley and Scarnan L. J. J, would not venture so far. They 
did not think that the question of a derivative action could 
be considered in isolation, and doubted whether such a 

radical change in law and practice could properly be made 
by a declaratory judgment. Indeed, both Lord Justices 

considered that this was something for a great deal of 
research and discussion, preferably by the Law Commission 
It is not without interest that in July 197L, Mr Cant M. P. 

specifically asked the Secretary pf State for Trade and 
Industry, to introduce legislation which would allow 
contingency fees in company litigation. Mir Ridley I°I. P* 

pointed out that whilst the Government was concerned with 
civil enforcement, this as not a question for the reform 
of company law. (274) 

Professor Boyle whilst greeting the present decision with 
some enthusiasm in that the Court of Appeal 'has now manfully 
engaged the central problem of financing this type of 
litigation', nonetheless considers that the 'Court of Appeal 
have as yet failed to clear the intellectual thickets, or 
resolve the practical problems, that surround the Foss v 
Harbottle rule'. (275) This is probably correct, the Court 
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at no time considered the standing of Mr Moir to bring 

his counter claim, and in any case it would seem almost 

unquestionable that such could have been brought under the 

traditional fraud on the minority exception, with regard 
to mis-appropriation of corporate assets, and mala fides. 

Thus the observations of their Lordships were solely on 
the question of costs and not standing. Thus a minority 

shareholder, would still have to bring Eimself Within one 

of the exceptions to the Foss v Harbottle rule, as 
described above. 

Prentice, writing in the Conveyancer; 
(2? 6) 

considers 
that the remarks of the Court'can be considered to have 

gone much further than this however. He maintains, that 

the statements of their Lordships, can be considered as 

relating to both costs and standing, and it is of course 
true that in the various speehhes, particularly Lord 

Dennings, there are numerous statements about the plight 
of a minority under Foss v Harbottle. 'It is perhaps 
fairer to cite Prentice's argument, 

'if this broader interpretation is given to the case 
than the question of a shareholder's standing will not 
be dependant on the rgtifiability of the wrong in 
question. The question to be asked on any application 
for an indemnity order is whether or not it is 
reasonable for the shareholder to commence the 
action'. (277) 

However, Prentice accepts that although a shareholder might 
be reasonable in bringing suit, and thus entitled to 
indemnification, the wrong might still be ratified thus 

putting an end to the case, and only having had the effect 
of generating fees. Prentice, considers that following the 
trend of the present case it might well be reasonable for a 
Court to allow the shareholder to continue with his action 
until such time as the general meeting affirmatively decides 
that the action should stop. Interestingly Prentice does 

not think that'the Courts will be loathe to appear as acting 
in vain, as he points out that there is a difference between 
forgivability of sin and forgiveness, and it will be 
salutary that the defendants have actually bad to seek 
forgiveness after full disclosure of their wrongs. 

It follows from what Prentice considers is the better 
interpretation of the decision that virtually all breaches 
of duty on the part of directors would provide the basis' 
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for the commencement of an action with' indenni ty, as the 

sole question is whether it would have been reasonable for 

an independent board of directors to have initiated suit in 
the name of the company. Prentice considers that, 

'the result of this is that we now have a procedural 
mechanism for circumventing the rule in Foss v 
Harbottle which enables a shareholder without personal 
cost, to bring a derivative action without first 
having to fit himself within one of the exceptions of 
Foss v Harbottle'. (278) 

ºJhetber the Court of Appeal meant to provide such a result 
is an open question, and perhaps unlikely on the facts of 
the case. Nonetheless, as has already been seen, even 
under the law before this case, there are indications that 
Courts will allow suit to proceed until the point of 
ratification anyway. 
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(C) TIME DERIVATIVE ACTI OI I'N THE UNITED STATES OF AM MICA 

As has already been indicated, on a number of occasions, 
the derivative action provides a most significant 

enforcement device in the United States. There has been a 

considerable amount of work done on this particular 

question, and thus the matter will only be given passing 

attention here. 
(279) 

There is no question that the 

derivative action is far easier to assert in the United 

States than in the United Kingdom. The smallest shareholder 

can haul the largest corporation into court. 
280) 

The American Courts historically took a different 

approach to those in Britain and based their rule on the 

notion that the corporation was the appropriate plaintiff 
for wrongs done to it, and should not normally be deprived 

of the right to sue. Thus the question of majority 

ratification did not assume the significance that it did 

in Britain. The distinction reflecting a corporation 

approach on the American side and a partnership on that of 
the British. The American law also developed the notion 

of the 'demand' on the board and general meeting to proceed. 
Before such an action was commenced there had to be such a 
demand, except where it was alleged that such would be 

obviously futile. It is true that during the last couple 
of decades of the Nineteenth Century the American Courts 
became more receptive to the British notion of ratifiable 
and unratifiable wrongs. The doctrine was never as strong 
as it was in Britain however, and there was the facility 
for proceeding by way of declaration, which as 'a 

non-coercive remedy obviated this problem. It is perhaps 
correct to view the demand requirement as mere evidence 
of the exhaustion of internal remedies. On the other 
hand, given the business management rule the American 

courts are not always keen to disregard a decision of a 
board of directors not to proceed. In the leading case 
of Hawes v281)1 the Supreme Court seemed to 

consider that the decision of the board would not be 
dispositive where there were circumstances indicating 

,! 
fraud', 'bad faith' and 'oppression'. Furthermore, the 

court seemed to think that there might be a residual and 
broader category where the dictates of justice required. 
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It would also appear that ultra vires and illegal 
transactions would not be within the directors discretion. 
On the whole, however, unlike the British Courts, the 

American Courts have not been anxious to limit themselves 

to neat and narrow categories, and will be prepared to 

venture far from these possible beads, even to liability 

for mere negligence. It is important to appreciate that 

the crucial factor is the conduct of the boardýin dealing 

with the demand, and it is arguable that this is even more 

significant than'the nature of the initial wrong.. Indeed 
there are cases which indicate that all. that it is necessary 
to do is to show that there is a valid cause of action for 

the company, and then there is a high probability of it 

succeeding'. 
Another important factor-is that where the directors 

refuse to initiate suit on the demand of a shareholder they 

must plead facts to support their decision, which-of course 
brings into question the matter of justification and 

reasonableness. Of course as with most areas of American 

state law, there is a considerable dichotomy of approaches, 

and many courts do not go this far. Bearing on this question, 

and the obtaining of evidence, the much more extensive 
inspection rights of American shareholders-should be noted. 

The second element is the demand upon the shareholders. 
As-with the board of directors where the wrong doers are in 

control or in association with those to whom the request 
should be made, the. Courts may be prepared to dispense with 
it. It would seem that the American Courts are laxer here 
than the British Courts. What is of great interest is the 
development of notions of fiduciary responsibility on the 

part of controllers in American corporations. It has been 

said that"the majority shareholder who exercises a 
dominating influence over its corporation has a duty of 
good faith to the corporation and to its minority 
shareholders. 

(282) 
Furthermore, it has been said that 

this is a duty of the 'utmost good faith', -'the majority 
has the right to control but when it'does-so°it occupies a 
fiduciary relation towards the minority as much as does the 
corporation-itself or its officers and directors'. (283) 

The Courts have not yet resolved whether the duties are 
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owed to the corporation, or to the minority directly. 
There are cases which allow the minority to proceed against 
the majority otherwise than on a derivative suit. What has 

to be emphasised is that wrong doer control is not the 

prerequisite to suit that it is in Britain, it is only one 

circumstance where the demand need not be made. 
The question of majority ratification of the wrong 

alleged is in the-United States a different matter, and one- 

upon which there is a considerable amount of disagreement. 
It would appear that many States take the same approach on 
this issue-as the British Courts, but generalisations are 
very misleading. However, what is crucial is that this does 

not necessarily effect the ability of the minority to 

actually get the matter into court, provided the demand has 

either been made or excused. 
Of considerable importance is Rule 23.1, of the Federal 

Rules of Civil Procedure, which governs the derivative 

action in Federal causes. This rule provides that in a 
derivative action the complaint shall be verified under 
oath and shall allege that the plaintiff was a shareholder 
at the time of the transaction of which he complains or that 
his securities devolved upon him by operation of law, that 
the complaint is not collusive aiming to seek Federal 
jurisdiction improperly, and that he has made stipulated 
efforts to persuade the corporation to sue, or the reasons 
that he has for not having done so. The derivative action 
may not-be maintained if it appears that the plaintiff does 

not fairly and adequately represent the interests of the 
shareholders in enforcing the right of the corporation. 
Furthermore the action is not to be dismissed or compromised 
without the approval of the court and notice of the proposed 
dismissal or compromise shall be given to shareholders in 
such manner as the court directs. The Federal Courts have 
not interpreted the demand requirement with rigidity and 
as a-general rule such will be excused wherever it appears 
reasonable to do so. The Courts-have generally striven to 
apply the rule in a practical and common sense manner. 
Questions have arisen as to whether the demand requirement 
can properly be excused where the size and dispersal of 
the shareholders would place a too greater economic burden 
on the minority. The Court have accepted that the real 
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basis of the obli-ation is to acquaint shareholders with 
the basis of the allegation and not to seek their 

authorisation as such. 
The problem of where a due demand has been made on the 

shareholders and such refuse to support the action, has 

caused a great deal of controversy. Those states that 

follow the more restrictive approach, often referred to as 

the Massachusetts Rule, which broadly recognises the right 

of the majority to govern, do acknowledge that there should 
be a disinterested majority, and that apart from being 
bona fide, should also behave reasonably. Of course this 
is a vague criteria, but does go much further than the 

British Courts, as they have traditionally been interpreted. 
In many states a much wider rule is followed, under which 
it is accepted that the, majority cannot ratify certain acts 
so as to place the cause of action beyond the minority's 
reach, and here so little is left of the concept of majority 

rule, there would appear little point in affording grounds 
for review where the majority did in fact ratify, as in so 

many instances there is no need for a demand on the general 
meeting in the first place. Under the Federal Rule, in 

situations where the demand would not have been excused it 

would seem that the majoritys refusal will not prevent a 
minority shareholder's action where it can be shown that 
the disinterested majority's refusal to redress a fraud 

perpetrated on the corporation, was based upon 'selfish 
interest or other bad motives from such negligence or 
indifference as is equivalent of bad faith and amounts to 

a clear breach of trust, as distinguished from mere bad 
judgment'. 

Of course it is not necessary for the minority shareholder 
to actually be a shareholder at the time of the alleged 
transgression in British law, whereas under American law, 
where the matter is not covered expressly by statute, 'whioh 
would normally *require contemporaneous holding, the position 
is very unclear. 

(284) 
An interesting feature of the American 

action is that a shareholder"in a holding company may bring 
a 'double derivative' action for injuries done to a 
subsidiary by persons who are in control of the alleged 
wrong doers. p5) It should be emphasised that the vast 
bult of the relevant law on-derivative actions in the United 
States is now of a statutory nature, at State leve1. (286) 
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As has already been described, there has been 

considerable concern in the United States about the abuse 

of the procedure and in particular the presence of 
'strike suits'. In an attempt to restrict potential 

plaintiffs 'buying into' the company for the purpose of 

suing, as has already been pointed out most state statutes 

require contemporaneous ownership with the commission of 
the wrong-. This-has largely proved ineffective, against 

such ingenious persons, invariably lawyers attracted by 

handsome contingent fees, who often find mere puppets or 

nominees willing to allow their names to be used. The 

Courts are quite prepared to allow a derivative suit to 

continue even though the plaintiff might be quite ignorant 

of what is actually going on. 
(287) 

Another approach has 
been the enactment of security for expenses statutes. 
Basically these statutes require that unless the 

plaintiffs bold a minimum amount of securities in-the 

corporation security must be given to cover the reasonable 

expenses of litigation. (288), 
It is important to note 

that suing on Federal causes of action, even implied ones, 
obviates these statutes, and there is no power in the 

courts to require the posting of costs. 
(289) 

The question of abandonment and settlement of suits 
still remains a considerable problem in the United States, 

although there are a number of statutory provisions 
requiring the parties to give notice, at the courts 
discretion to other members of the effected class. The 
basic rule is however aptly stated by Judge Shientag, in 
the Supreme Court of New York, 

'... a minority shareholder may discontinue bis action 
at any time before another shareholder has intervened 
or judgment has been entered. The exclusive control 
of the action belongs to him and he can settle his 
individual damages leaving, other shareholders to 
seek their remedy in the new action'. 

If the compromise is submitted to the Court for entry into 
the Court record then of course it is within the Courts 
powers to order the giving of notice, and will according 
to its inherent jurisdiction be able to express opinions. 
thereupon. It has been said that a plaintiff discontinuing 
holds any damages he receives on trust for the corporation. 
This would seem eminently reasonable. 

(290) 
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knot-her important consideration in-the United States 

is the question of intervention in a shareholders derivative 

action. In the Federal Courts this will be allowed as a 

matter where the interest of the party seeking intervention 

will not be adequately protected by the original parties 
to the action. In state courts the right is generally 

exercisable at the courts discretion. This right allows 

new talent and resources to be injected into the action, 

and means that others, perhaps not subject to the same 

procedural problems as the original parties can be brought 
in. Furthermore it can be an effective check against 
collusion and deficient prosecution. There is of course 
little authority on the right to intervene in 'derivative' 

actions in the United. Kingdom. It would seem that there 
is a power under Order 15 Rule 12 of the Rules of the 
Supreme Court to control the use of representative actions 
which would accommodate this. Another difficulty arises 

where a number of derivative suits are commenced on the 

same facts. Here they will usually be allowed to continue 
subject to consolidation, or one will be allowed to 

continue and the others stayed, until the first is 

resolved. 

-+1, 
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(D) CLASS ACTIONS IN THE UNITED STATES OF AMERICA 

Probably as important, if not more so from the 

standpoint of insider trading regulation in the United 

States is the class action. These are regulated by Rule 

23 of the Federal Rules'of Civil Procedure. (291) It is 

there provided that one or more members of a class may 

sue or be sued as representative parties on behalf of all,, 

only if the class is so numerous that joinder of all 

members would be impractical; that there are questions of 

law and fact comthon to the class, that the claims or defences 

of the representative parties are typical of the claims and 

defences of the class, and that the representative parties 

will fairly and adequately protect the interests of the 

class. In addition it is necessary to establish that the 

prosecution of separate actions by or against individual 

members of the class aould'create a risk of inconsistent 

or varying decisions with respect to individual members 

of'the class or that 'adjudications with respect to 

individual members of the class which would as a practical 

matter be dispositive of the interests of the other 

members not parties to the adjudication or substantially 
impair or impede their ability to protect their interests; 

or that the party opposing the class has acted or refused 

to act on grounds generally applicable to the class, 

thereby making it appropriate final injunctive relief or 

corresponding declaratory relief with respect to the class 

as a whole, or finally that the court finds that the 

questions of law and fact common to the members of the 

class predominate over any questions effecting only 
individual members and that the class action is superior 
to other available methods for that fair and efficient 

adjudication of controversy. 
It is laid down that matters pertinent to the findings, 

include for example the interest of members of the class 
in individually controlling the prosecution or defence of 
separate actions, the extent and nature of the litigation 

concerning the controversy already commended by or against 
members of the class, the desirability or otherwise of 
concentrating the litigation of the claims in the 

particular form ahd the difficulties likely to be 
encountered in the management-of the class action. Of 
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particular interest is Rule 23b(3) which provides that the 
Court shall direct to the members of the class the best 

notice practicable under the circumstances, including 

individual notice to all members who can be identified 

through reasonable effort. The notice must advise each 

member that the court will exclude him from the class if 

he so requests by a specified date, the judgment whether 
favourable or not will include all those members who have 

not requested exclusion, and any member who has not so 
requested exclusion is entitled to enter an appearance 
through his counsel. The rule also provides that as soon 

as practical after the commencement of the action, the 

courts are to determine whether it can properly be continued 
as a class action. An order by the court may well be 

conditional and can be altered or varied before the final 
decision on the merits. 

The Court is given considerable powers over the 

management of the trial and fixing of the class. 
(292) Of 

great importance is an amendment to the rule which provides 
that a class action will not be dismissed or. compromised 
without the approval of the court and notice of the proposed 
course of action to all members of the class in such manner 
as the Court directs. (293. ) 

The class action is an extremely important factor in 
the enforcement, of the federal anti-fraud provisions. It 
has rightly been said, 'were it not for this judicial 

mechanism few actions would be brought for most individual 
plaintiffs would be reluctant to institute such lengthy and 
complicated and costly proceedings'. 

(294) 
There are some 

significant problems with the present procedure, however, 
that should be briefly mentioned. One of the most difficult 

problems is that of the predominance of common questions. 
The Advisory Committee on Federal Rules of Civil Procedure 
thought that this would be well suited to frauds perpetrated 
on a large number of. persons, as for instance where an 
insider trades on the securities markets. 

(295) 
Perhaps 

given the fact that all members of the class who do not seek 
exclusion will be bound the courts have been cautious and 
reluctant to find common questions of fact and law. Even 
where common questions are found, as they normally would 
in insider trading cases, the court must then determine 
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that such predominate over individual matters. It would 
appear the question of damages is not sufficient as 
individual recovery can be determined after trial on the 

merits. Problems have arisen as to reliance, materiality 
and causation however. (296) Here however, the Court can 
allow the action to continue conditionally, or allow it 
to continue only with regard to specific issues. There is 

also the possibility of redefining the initial class into 

new sub-classes. 
The question of adequacy of representation has also 

assumed great importance. The plaintiffs ability to 

protect the class will be determined in the light of the 

experience, skill,. diligence, of his counsel in the conduct 

of the litigation. It is also necessary that the 

representatives should be squarely aligned with the group 
that they claim to represent. After some controversy, it 

would now seem that it is not necessary for the plaintiffs 
to bear some proportionate relationship with the entire 
class, and even a single shareholder will be allowed to 

represent a very large class. On the other hand the size 
of the plaintiff's personal interest might reflect-on his 
diligence as to prosecution. 

The question of limitations has also presented problems 
of some magnitude.. Although the class action might be 
brought within time, -the determination of whether it right 

proceed or not, might indeed not. ; with regard to the 
members of the class the statute will be tolled, provided 
that the suit is upheld. as a class action, but if it is 

not, only those members who are specifically named as 
plaintiffs will have the limitations tolled. 

All these problems pale into insignificance º, rhen compared 
with those that have arisen under the 'notice' requirements. 
As has been pointed out, under Rule 23(c)2 any class action 
maintained under the 'common question' ground, places an 
obligation upon the court to direct, that to all members 
of the class the best notice practicable under the 
circumstances including individual notice to all members 
who can be identified individually through reasonable 
efforts, must be given. This notice must inform the member 
that he can exclude himself fron the binding effect of the 
decision.. The Court can further, as a matter of discretion 
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require notice to be given to all or part of the members 
in connection with virtually any procedural or substantive 

matter relating to the action, at any time, under Rule 
23d(2). Although the requirement of mandatory notice might 

appear eminently reasonable considering the binding effect 
of the decision, its repercussions are drastic for the 

viability of the procedure. What is not explained in 

either the Rule Of the Explanatory Notes is who is to 

compose the notice and sent it out, and more importantly 
bear the crushing expense of doing so. To this can be 

added the expensive problem of identification of members. 
Most courts have held or implicitly assumed that the 

plaintiff must bear this burden. 
_ One of the most important 

factors is the Judges discretion. to determine the 'best 

notice practicable' and the amount'of activity that is 

required to satisfy the criteria in the rule 'of reasonable 
effort' to identify all the members of the class. 

Although under the terms of the rule it is only 
necessary to give notice when the action is based on common 
grounds of fact and law, it has been held that to comply 
with the Constitutional requirement of 'due process' notice 
was mandatory in all representative suits. 

(297) 
The Courts 

have adopted a strict approach and have required the 

provision of individual notices,. even where there are highly 
important competing interests. For example in Eisen-v 
Carlisle & Jacquelin, the plaintiff estimated that he 

represented a class of at least 3,75,000 and that to 

require the identification, and then the provision of 
notice to each would impose such a financial burden that 
the action would cease to be economically viable. At first 
instance the District Court held that notice by publication 
was not sufficient, and disregarding the caveat that only 
reasonable efforts were required to identify individual 
plaintiffs dismissed the action as a class action. 

(2-98) 

The Court of Appeals for the Second Circuit reversed this, 
and remanded the case back to the District Court for a 
rehearing on the question of notice. The Court of Appeals 
did say however that where it was possible to identify a- 
significant number of class. members, and the plaintiff 
could not bear the expense of notice then there might be 
no alternative. but to dismiss the action. 

c299) 
After some. 
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considerable efforts by the parties and the courts to effect 
some acceptable means of notice, the Second Circuit finally 

dismissed the action. It appeared that the class could 

well have stretched to some 6,000,000 investors only 

2,250,000 of which could be readily identified. Furthermore 

the class was geographically very dispersed, many. residing 

abroad. The: Court of Appeals reaffirmed its earlier view 

that individual notice had to be sent to all'rtembers of 
the class who could be reasonably identified, at the 

plaintiff's cost, and emphasised that this was ratio and 

not mere dicta as some courts and writers had claimed. If 

this was not feasible then there was no practical 

alternative to dismissal of the action as a-class suit, no 

matter what implications that this might have with regard 
to the statute of limitations. The District Court on 

remand had allowed the giving of selective notice, and 
had stated that 90; % of the cost of this was to be borne 

by the defendants. (300? 
The Second Circuit rejected this 

completely. 
001) 

hnother important consideration, was the rejection, in 

this case of the notion of 'fluid recovery'. Basically 

where it seems that there is no conceivable was in which a 

substantial number of individual. plaintiffs can ever be 

paid, the class as a whole is substituted for the six 
million individual claimants. Thus the first round of 

notices becomes unimportant they are merely required to 

get 'the ball rolling'. The trial on the merits of the 

allegations'is then held and the damages to the class as 
a whole will be estimated and the defendants ordered to 

pay this sum into court. This sum is supposed to 

constitute the gross damage to the class as a whole. 
With the money already in the courts hands the case 
really begins, and the real notice requirements relating 
to the filing of claims and the processing of such, . and 
the determinaiion of attorneys fees must be considered by 
the court. In essence once these deductions have been 

made the court in a manner. similar to the cy pres doctrine 
determines how the fund should be applied to the ultimate 
benefit of the class as a whole. The Court of Appeals 
thought that this procedure was totally wrong and 
illegitimate. 
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Whether the great expansion of litigation through the 

expedient of the class action is a good or bad thing is a 

controversial issue. There have been groundless actions 
brought solely for the purpose of forcing the defendants 

to settle. Indeed in the Eisen case Chief Judge. Lumbard 

remarked 'we have created a Frankenstein monster posing as 

a class action. 
(302) 

Professor Clare, similarly remarks 
that 'while England is considering enlarging tUie derivative* 

action and creating a class action, the United States seeks 
ways to contain the monster that it has created'. 

(303) 

Indeed the judges in the Eisen case were probably only too 

mindful of the burden that the class action has placed upon 

corporate boards, who are now faced with the prospect of 
truly crushing liability, for often the merest slip. 
Furthermore the effect that class actions have had on the 

substantive law invariably unnoticed, is itself a cause for 

concern. The learned writer in the University of"Chicago 
Law Review, 

(304) 
points out, 

'Given the considerable pressure insecurities law to 
adopt and foster class actions, there is a tendency 
after viewing the elements of a Rule 10b5 claim solely 
interns of the coimon questions of prescription to 
restrict the operation of any element that would 
frustrate commonality and fragment or prevent recovery 
by the class'. 

Exactly what the impact of the Eisen, and other such 
restrictive interpretations will be is bard to say. 
Professor Pomerantz considers that Eisen was 'an acid test 

of the viability of the class action... the litigation is at 
an end. The class action designed to serve economic need, 
will ironically expire the victim of economic pressure'. 

(305) 

On the other hand in most anti-fraud actions, including 
insider trading, the class of members is hardly likely to 
be of the proportions that it was in the Eisen case, 

(306) 

and given that case was a treble damages suit under the 
Clayton Acts, it is hardly likely that the gross damages 

will be in the region of % 60,000,000 as it was there. 
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ýý -: Wn- (E) I JDIVIDUAL RECOVERY IN DERIVATIVE ACTIONS. 

;; here a derJvative action is brought against the 

controllers of a company, any damages or sums recovered by 

the company are still obviously in the hands of the original 

wrong doers, to a large extent. It is thus important to 

consider whether there is any means whereby the wrongdoers 

can be excluded from sharing in this recovery., 
In the case of a sale of control, recovery. bas been allowed 

on an individual basis, the amount of recovery being the 

amount of the premium per share multiplied by the number of 

shares each plaintiff held with interest. (307) 
In Keenan v 

Eshlemann, 
(303) 

in a derivative action it was contended 
that recovery should be limited to those shareholders who 
had not ratified the breach of duty, and thus the amount 
that the defendants should be called upon to pay is only 
that proportionate part, as would be the entitlement of 
the plaintiff shareholders on a division of the total 

recovery. The Chancellor rejected this, as the right 

asserted was the corporations and there was no right of 

property in the individual shareholders. 
(309) The Court 

considered that there was no evidence that the controllers 

would have immediately distributed the corporate recovery. 
(310) 

To have excluded those who ratified would have to allow 

partial ratification of an unratifiable act, and allowed 
insiders to retain benefits which it was not in the power 

of the company to do. The majority could not authorise the 
taking of property which did not belong to them, it was the 

property of the company. The Court did however accept that 
in exceptional circumstances it might be permissable to 
disregard the normal nature of relief through a derivative 

action, but this would be unusual . 
(2ll) 

The point to 

remember here, however, was that the argument was raised by 
the defence to lessen the incidence of liability, and the 

case does not -decide that once. full payment to the company 
has been made, the defendants should be allowed to profit 
thereby. 

In Eaton v Robinson, (312) the Court granted pro rata 
recovery, as repayment of the excessive remuneration into 
the corporate treasury would mean that it was still in the 
control of the wrong doers. This has been criticised, 
however, as it does not solve the problem that the 
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5CS defendants still control the company, and by in effect 
ordering a dividend, the court may deprive the corporation 
of important capital. 

(313) 

Ehere is thus little authority on this point. Certainly 

the bulk of authority is in favour of the damages going 
into the corporation as does any other corporate debt , 

(31 ) 

and whether the defendants remain in control is a question 
for the shareholders. Although it is debated, 'r. it would 

seem within the powers of a Court to fashion an appropriate 
order in an exceptional case, however, both in America and 
Britain. - 
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(F) STATUTORY REIIEDIES 

There are a number of statutory provisions generally 
within the category of remedies against oppression which 

might be more or less relevant to the abuse of insider 
trading. Given the fact that it would seem highly unlikely 
that such provisions would as a matter of practice be 

applied to the normal case of insider trading, only passing. 
discussion will be made here. 

The Cohen Committee(315) were-concerned with the need 
'to strengthen the minority shareholders of a private 
company in resisting oppression by the' majority'. 

(316) 

From their recommendations sprung, with certain significant 

additions, section 210 of the Companies Act 1948. This 

provision has been widely emulated throughout the 

Co=onwealth, 
(317) 

and there has been a considerable 
degree of comment on it in Britain. 

(318) 
There has been 

concern expressed as to the rather restricted interpretation 

this statutory remedy has been given by the courts. 
(319) 

Under the section as presently interpreted it would never 

apply to the normal abuse of insider trading. Perhaps if 

there were repeated instances of abuse by the controllers 
this might be considered a sufficiently oppressive course 

of conduct, but in such cases other remedies are likely to. 
be present anyway. Both the Jenkins Committee and the 
Company Law Sub-Committee of Justice have recommended 
changes in the provision that might possibly extend it to 

certain instances of insider trading abuse. The section, 
under these proposals would be extended beyond 'oppressive 

conduct' to 'unfairly prejudicial conduct, ': Furthermore, 
the section would cover an isolated act, which it does not 
at present. Furthermore, it was recommended that the Court 

should have the power where it thinks fit to authorise the 
bringing of proceedings in the name of the company against 
a third party-on such ter. ýs as the Court thinks fit, under 
section 210. The Companies Bill 1973 in clause 70 would 
have implemented these recomnendations. 

020) 

The earlier remedy, for oppression was the presenting 
of a petition to wind-up the company, under the present 
Section 222 of the 1948 Act. Hardly surprisingly, it was 
thought that to wind up a company in the case of oppression 
was a cure worse than'the sickness, and it was upon this 
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basis that the more flexible alternative procedure under 
Section 210 was created. Although the threat of presenting 

a petition for winding up might be an effective way of 
bringing controllers into line, 

()? 
') it would only be a 

likely consideration in the worst cases of, looting, and 

could not reasonably be considered as an appropriate remedy 
for insider trading. In the last couple of years there have 

been interesting developments in the law with regard to 

section 222(f) and the power of the court to accede to a 

petition where it-would be 'just and equitable" to' do so'. 
It would seem that in certain small private companies, often 

referred to rather anomalously as 'partnership companies' 
there is a duty of mutual good faith and trust amongst the 

members, and if this is violated a petition can be presented 
under this section, as there has in effect been a fundamental 

breach of the underlying basis of trust. 
C322ý It is 

uncertain how far this concept would stretch, although the 

nature of these small companies with special rights and 

obligations among the members inter se is recognised in 

other. areas of the law. 
(323) 

It is possible that the duty 

of good faith by analogy to the partnership cases might 
extend to making adequate disclosures when dealing in the 

company's securities. 
(. 924A) 

There are other provisions in, the companies Acts relevant 
to fraud in the case of insiders when the company is in 
liquidation. ('24) 

Perhaps the most interesting provision 
is that 

, 
in Section 333 relating to misfeasance summons. It 

could be argued that this provision is relevant to insider 
trading. - It is provided, 

'If in the course of winding up a company it appears that 
any person who has taken part in the formation or promotion 
of the company, or any past or present director, manager 
or liquidator, or any officer of the company, has 
misapplied or retained or become liable or accountable for 
any money or property of the company, or been guilty of 
any misfeasance or breach of trust in relation to the 
company the court may on the application of the official 
receiver or of the liquidator or of any creditor or 
contributory, examine into the conduct of the promoter, director, manager, liquidator or officer, and compel bim 
to repay or restore the money or property or any part 
thereof respectively with interest at such rate as the 
court thinks just, or to contribute such sum to the assets 
of the company by way of compensation in respect of the 
misapplication, retainer, misfeasance or breach of trust 
as the court thinks just'. 

ö7 



Sý1) 
It is respectfully submitted that this would apply to the 

profits that an insider in a fiduciary relationship to the 

company has made by insider trading. 'He would at minimum be 

under a duty to account for his secret profits, and arE'uabLy 
has used the company's property, the inside information, 

and thus holds the proceeds upon trust. 
The Company Law Sub-Committee, of Justice, upon which 

the present author bad the privilege of servingz, in its e 

report on Company Fraud( 325) thought that 'the law ought to 

be changed to provide more satisfactory civil remedies for 

shareholders in cases of misfeasance, whether or not there 

is fraud in the strict sense'. The Committee considered 
that in the context of section 333, Misfeasance, 

'means misuse or mis-appropriation of the company's 
assets or other conduct which has caused loss to the 
company. This may not be fraudulent, but it would 
always involve a wrongful act or omission by the 
Director or officer. Simple negligence is not itself 
misfeasance, but unreasonable refusal by the directors 
to institute proceedings for negligence would be 
regarded as misfeasance'. (326) 

': There the company is not in liquidation the misfeasance 
summons under this section is of course not available, and 
the rule in Foss v Harbottle will apply. The Justice 
Committee thought that 'the application of this rule to 

cases of this kind is far too rigid, and we take the view 
that any shareholder should have the right to take proceedings 
against a Director or other officer for misfeasance while 
the company is in existence'. The Committee were of the 

opinion that insider trading would be within this 
recommendation. Indeed as the company's assets are at 
stake the right to proceed in the company's name should 
also extend to creditors. 

In an earlier report, by the same Committee of Justice, 
on Minority Shareholders in Small Companies, the Committee 
'had been unable to find any solution by which the rule in 
Foss v Harbottle could be retained while its operation would 
be restricted to those cases alone in which it may be 
thought -ý .ý justified. Tentatively the Cori tee had recommended 
that, 
(a) That on any'resolution at general meeting as to whether 
suit should be brought, the votes of directors or 
shareholders involved in the wrong doing should be discounted. 
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(b) That if proceedings are commenced it is no defence 

that there could be ratification, if there is in fact no 

ratification. 
(c) That there should be a right of intervention by any 

shareholder in such action subject to the Courts discretion 

where such is frivolous and vexatious. 
(d) That at the bearing the Courts where they consider the 

plaintiff. was justified in bringing the action, should have. 

his costs indemnified by the company. 
In the later report on Company Fraud the Committee, 

thought that a minority shareholder should be able to 

proceed provided he obtained the leave of the Court and 

satisfied it that he was acting bona fide and that there 

were reasonable grounds for believing that the action would 
benefit the company. Furthermore no such action should be 

discontinued or compromised without the. leave of the Court. 

The Committee welcomed the decision of the Court of Appeal 

in the dallersteiner case concerning the provision of an 
indemnity. 

There hive been a number of other recommendations for 

alleviating the burden of Foss v Harbottle, and given its 

obvious significance to the regulation of insider trading 
it is neces'sa±y that they. be briefly mentioned. 

The Cohen Committee did not really consider the question 
of derivative actions otherwise than in the context of 
winding up and oppression. The Jenkins Committee, whilst 
accepting that the rule in Foss v Harbottle did work 
injustice, thought 'that it would be extremely difficult to 
devise a satisfactory general provision expressing the 

exception to the rule... in wider terns;. (327) Of course the 
Jenkins Committee did recomment the expansion of section 210 

which would have perhaps applied to controllers refusing to 
take justified action against wrong doers. The Committee 
further suggested that section 210 be amended to give. the 
Courts express authorisation, upon hearing a petition under 
that section, to allow proceedings to be brought against 
third parties in the name of, the company 'by such persons... 
and upon such terms as the Court may direct'. The Committee 
thought that the Courts discretion would obviate any danger 
of strike suits. 

(328 The Companies Bill 1973, Clause 70(4)c 
would have implemented this recoramendation. 

029) Professor 
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A. J. Boyle and 11r. Jöhn Birds, in a letter of comment to 

the Department of Trade, made the important point, that' 

the Court could only make such an order where a petition 

was brought under the expanded form of section 210, - the 

proposed Clause 70, and that in many cases which would 

objectively justify such an order would be excluded as it 

could not be said that 'the affairs of the company were 

being conducted in a manner 'unfairly prejudic: Zal' to 

them. Thus 'the minority shareholder will be hardly any 
better off than he is at present, under the rule in 

Foss v Harbottle'"(330) 
There are those who consider that it is 'time that the 

rule in Foss v Harbottle was decently interred'C331) It 

would certainly seem that even with the indemnity procedure 
the British rule of costs, and-the presence of the Judicial 

discretion will avoid strike suits and the like. On the 

other hand, there is evidence that the Bar at least is 

greatly opposed to any extension of the availability of 
derivative actions . 

(332) 

In other countries, particularly in Canada, there has 

been a tendency to provide in statutory form a derivative 

action. 
(333) 

Although this would seem to be the preferable 

approach it is important to note that at least in Canada, 

. the action has not been an over success, largely because 

of the question of costs. 
A most significant and interesting recent development 

in the United States of America has been the SEC seeking 
monetary relief for violations of Rule lOb5 for the benefit 

of private investors damnified by the breach. This form of 

ancillary relief usually praying for recission and 

restitution is normally appended to an injunctive action of 
the SEC, proceeding under section 2l(e). (334) 

The Commission 

mindful of the need to show a manifest public interest, 
justifying the use of public funds, has traditionally 

adopted a hesitent approach to intervening in private 
litigation, or instigating civil recovery. The SEC has 

of course on a number of occasions intervened as anicus 
curiae, and there is little doubt that the SEC will look 

more favourably upon violations where there has been an 
offer of restitution to the. injured parties. The SEC has 

also by the utilisation of its investigatory powers 

90 



facilitated private litigation. 0.5) 

In recent years there have been an increasing number 

of cases where the Commission has been prepared to seek 

ancillary restitution. 
(336) 

In these actions the SEC does 

not see itself as a public collection agency for private 

citizens, and is thus not concerned with making the injured 

party necessarily whole.. It is more concerned with 
depriving the defendant of his illgotten gains. 

(337) 
There 

is controversy as to whether the SEC is correct in pursuing 
these actions. 

(338) 
It is interesting that under Section 

25530(6) of the California Corporation and Securities Law 

1968, the Corporation Commissioner has the power 'With the 

approval of the Attorney General in an injunctive suit to 

claim restitution or damages pursuant to an express civil 
liability provision, on behalf of the injured parties. 
The Courts are empowered to award appropriate relief to those 

persons if it finds that 'enforcement of the rights of such 

persons by private civil actions, whether by class actions 

or otherwise would be so burdensome or expensive as to be 
impractical'. It has been suggested that there is a need 
for such an express provision in-the Securities Exchange 
Act. It-is also worth mentioning that there is a body of 
opinion in America that a'special board should be set up 
with the power to bring such actions on the behalf and at 
the request of shareholders and injured investors. 

(339) 
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(iii) SHE LAW OF CONFIDENCE. 
515 

There are a number of important ways in which the law and 

equity will seek to protect the confidentiality and 
integrity of information. However, the protection only 

extends to certain relatively narrow categories of 
information, which would not generally be relevant from 
the standpoint of insider trading regulation. Nonetheless,. 

it is necessary to briefly examine this area of law. 
(340) 

Protection can be provided in a number of different 

ways, such as a restrictive covenant relating to trade or 
business(341) or perhaps in the present context more 

significantly through express or implied terms in contracts 

of employment. There is an implied term in such contracts 
that employees will not disclose an employers trade secrets, 

or misuse his confidential information 
t342) 

. breach of 
this term, is actionable in damages, and can be restrained 
by injunction. Furthermore it justifies imaediate 

dismissal. (344) 
This is an illustration of the employees 

duty of fidelity and good faith . 
34) there . is a duty of 

loyalty upon employees and agents which prevents such 
taking a secret profit from their position, in much the 

same way as af iduciary. (346) 
An interesting case, of 

some significance is Boston Deep Sea Fishing and Ice 

Companyv Ansell. 
(24? 

This case involved three distinct 

relationships in the same person, that of agent, employee 

and managing director of the plaintiff company. It was 

alleged that the defendant received secret commissions 
from third parties in carrying out his functions for bis 

company, and also received bonuses as a shareholder in 

another company through which he placed the businesses of 
the plaintiff. The plaintiff. corapany sought an accounting 
for the secret commissions and the bonuses. Kekewich J, held 

that, 

'any profit made by an agent by reason-of his employment 
belongs not to him but to his principal'. (348) 

The bonuses were not received in such a capacity but as a 
shareholder, and whilst the secret profits were recoverable 
the bonuses were not. Furthermore it was held that the 
breach did not justify dismissal. The Court of appeal 
reversed the lower court except with regard to the liability 

9z 



jI /* 
to account for the secret commissions. 

It is important to appreciate that in this situation a 
duty arises at common law based upon an implied contractual 
term, and also in equity, not to make a secret profit. 

( 349) 

Whether it is possible to argue that there is a similar 
implied term in service contracts generally, or just those 

of persons having access to material confidential 
information, that such should not be utilised for personal 

profit through dealing in corporate securities of the 

principal, is open to doubt. There would certainly be 

nothing to prevent express terms being"included in any 

such contract, and a number of companies do do this. 

It has often been said that the best way to preserve 

confidentiality is through an effective system of internal 

security and information control. 
(350) 

In this respect 
house rules and internal codes of conduct are of particular 

significance. In recent years, the issue of a writ for 

defamation, has been resorted to in a number of instances 

to prevent the dissemination of possibly confidential 
information. For example a writ for defamation was issued 

against William Benyon by Aston Martin for his disclosures 

of allegedly confidential and possibly prejudicial 
information about the company, which he learnt in a 

privileged capacity. 
(ý51) 

Indeed. the writ actually referred 
to a breach of confidence. A good example of the so called 
'gaging writ' is that issued by Dr Wallersteiner against 
Mr Moir, and which came in for a considerable degree of 
criticism from the courts. Is is nonetheless a useful 
expedient. 

Another significant area of the law, is that relating to 
breach of confidence. Obviously this is a very large topic, 

and here the bearest comments will only be made. The action 
for breach of confidence has been described as, 

'... a civil remedy affording protection against the 
unauthorised disclosure or use of information which is 
of a confidential nature and which has been entrusted 
to a person in circumstances which impose an obligation 
to respect its confidentiality'. (352) 

It was established. in the leading case of Saltman Engineering 
Company Ltd v Campbell Engineering Company Ltd, 55' that 
'the obligation in respect of confidence is not limited to 
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where the parties are in a contractual relationship'. 

(354) 

The information must have a"quality of confidentiality 
about it, that is it must not be publicly available. 

(355) 

A piece of information might still have this aspect even 
though it be complied out of already publicly available 
information. Furthermore, although breach of confidence 
is primarily used in cases involving trade secrets, and 
intellectual property'it is not confined to such, and has 
been applied in other instances. (356) 

One of the most serious problems with the present law 
is the uncertainty that exists as to the basis. of the 

action. 
(357) 

Indeed, the Justice Committee set up to 

examine the Law Commissions recent Working Paper on. this 

area of the law, thought that this confusiön had inhibited 
the number of actions in the field of non-intellectual 
property. 

(353) 
It is interesting that in recent decisions 

the courts have given emphasis to considerations of good faith 
and propriety. Nonetheless it appears that there are three 
distinct factors that must be present in an action under the 
present law. (359) 

M. There is in existence an obligation of confidence 
with regard to the information. 

(ii) The information has the necessary quality of 
confidence. 

(iii) There has been, or there is in contemplation an 
unauthorised disclosure or use of the information in question. 
Generally confidential relationships arise through contract, 
but not always. 

(360) 

Judge Palmir in U. S. Lift Slab Corporation v C. D. Waites 
Company, (361) 

stated that the relationship imports three 
express or inferred aspects, which he lists, as a trust 
'in a real and positive way' not necessarily to do or 
refrain from doing something but insofar as the actions of 
the recipient will effect the position of the other party. 
Secondly the recipient must be aware of this trust, actually 
or constructively, and he must accept such either expressly 
or inferentially. Thirdly "out of the synchronism of intent, 
interests and motives thus established, and all the enveloping 
and involved facts, a duty of loyalty must begotten to rest 
on the recipient, a duty which may be too-broad or general 
for specific definition but which nevertheless must be 
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determined in relation to any specific conduct or act of 

omissions. In Coco v A. N. Clark (Engineers Ltd), 
(362) 

. 
F. e6any J, said, 

'if the circumstances are such that any reasonable man 
standing in the shoes of the recipient of the information 
would have realised that upon reasonable grounds the 
information was being given to him in confidence, then 
this should suffice to impose upon him the equitable 
obligation of confidence'. 

riot only are the original parties subject to the confidence 
but, also, 

'an injunction may be granted to restrain the publication 
of confidential information not only by the person who 
was a party to the confidence but also by other parties 
into whose possession that information has improperly 
come'. (363) 

She same obligation applies even where the third party 

receives the information without actual or-constructive 
knowledge of the breach of confidence. 

C3°' 
The situation 

is different where the person it is sought to bind by 

confidence acquires the information from someone who did not 
acquire it in breach of confidence. ! 4hether information 
that is obtained from directly illegal acts, such as theft 

of documents, or by reprehensible, although lawful methods 
such as electronic evesdropping, or by mere accident is 

covered, remains undecided. 
(365) 

However, äwinfen Eady J, 
in kshburton v 

_Pape 
did observe that Chancery will 'restrain 

the publication of confidential information improperly or 
surreptitiously obtained, or of information imparted in 

confidence which ought not to be divulged' . 
(366) Thus it 

would appear that confidence might be available where the 
information has been obtained illegally or reprebensibly(367) 
beyond this, however, it would seem likely the Courts would 
not venture. 

(368) 

The duty is both to refrain from disclosing or using the 
information without authority. 

(969) 
It is uncertain whether 

the plaintiff must show actual loss or detriment, although 
it is probable that mere loss of reputation would suffice. 
Indeed as essentially the principle of good faith is at issue 
damage should be' irrelevent. (37C) 

A person may breach 
confidence, bo: ". ever, where 'he has just cause or excuse for 
doing so. 

(371 
Whether this would justify a person making 

matexial information on corporate developments available 
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to the public, is dubious. ;; chat cases there are on the 

point, invariably involve the disclosure of improper or 
illegal transactions, and it would seem that the disclosure 

must be dictated by public interest, and there must be a 

proper interest in the recipient. 
(372) 

The remedies for breach of confidence are wide and varied. 
It is established that injunctive relief is available, as 
is calling to account, the imposition of a coxistructive 
trust, quantum meruit, damages, and delivery and 
destruction. 

The Law Commission in their Working-Paper Number 58, 

consider that the present law is deficient. and there should 
be legislation. The Committee on Privacy, in its Report, 

(373) 

recommended a similar approach, and whilst leaving the 

specific statutory provision to be worked out by the Lass 

Commission, did observe that the broad aims of the law with 

regard to breach of confidence should be, 

(a) to provide remedies against the disclosure or other 
use of information, not already generally known, by. 
persons in possession of that information under an 
obligation of confidence, 

(b) to male remedies available not only against a person 
who was entrusted by another With information in 
confidence but also against a third party to whom 
that person disclosed the information, 

(c) to protect the oublic interest in the disclosure of 
certain kinds of information, and the defendants 
right of disclosure in certain privileged situations, 
by the provision of appropriate defences, 

(d) to afford remedies whether by way of'injunction, 
damages or claims for loss of profit. which do justice 
to the reasonable claims of plaintiffs and defendants 
in differing situations. 

The Committee on Privacy considered that-information could 
not be considered to be 'intangible property' under section 4 

or the Theft Act 1968, thus anyone who comes into 

possession of 'stolen information' commits no offence if be 
discloses it or uses it, even if he is aware of the. 

circumstances, in which it was obtained. 
(374) 

Thus the 
Committee considered that damaging disclosure or use of 
information acquired by means of an unlawful act, with 
knowledge of this fact, is objectionable. The Committee 
recommended, 

'that it should be a civil wrong, actionable at the suit 
of any person who has suffered damage thereby, to 
disclose or otherwise use-information which the discloser 
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knows or in all the circumstances ought to have 
known was obtained by illegal means'. 

The Committee thought that there should be a defence where 
the disclosure was in the public interest or privileged. 
The remedies would be the same as available for breach of 
confidence. 

(375) 

The Law Commission, in its working Paper considered 
that the best way to deal with the problem of breach of 
confidence was to create a new tort action by statute. 
The Commission consider that there should be a distinction 
in the type of situation giving rise to_the action, but 
this should not depend upon the nature of the information 
but on the nature of the harm. There should thus be three 

new categories of liability. 

(i) the disclosure of information or the use of such, 
which would in whole or part deprive the person to 
whom the duty of confidence is owed of the 
opportunity himself of exploiting the. information. 

(ii) the disclosure of information relating to a person 
to whom the duty of confidence is owed, which the 
person subject to the duty, knew or ought to have 
known would cause the plaintiff pecuniary loss and 
which in fact causes the plaintiff pecuniary loss. 

(iii) the disclosure of information relating to persons 
to whom a duty of confidence is owed which would be 
likely to cause distress to a reasonable person in 
his position and which in fact causes distress. (370) 

r'Jbilst the recommendation for a new statutory tort 
corresponds with the recommendations of the Justice Report 
on Privacy and the Law, the Justice Committee set up to 
comment on the Working Paper express doubts as to the 
desirability of creating these three new categories. They 
feel that only a distinction between personal and commercial 
information is necessary.. 

The Working Paper considered that the duty would be owed 
in three situations; where the possessor of the information 
was given it by another person on the understanding, which 
the possessor. expressly or impliedly accepted, that 
confidence would be observed in regard to such; that a 
possessor of information would owe a duty of confidence in 
respect of that information if it was acquired by him for 
another person or on another person's behalf on the 
understanding with that other person or on another person's 
behalf, on the understanding with that other person which 
the possessor expressly or impliedly accepted that 
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confidence would be observed, and finally a possessor 

should owe a duty of confidence if he knows or ought to 

know that the information has reached. him directly or 

indirectly through another person who was subject to a 

duty of confidence. 
(377) 

The Justice Committee has 

recommended that a fourth situation should be added which 

would provide that a possessor of information should have 

a duty of confidence if he knows or if a reasonable person 
in his position ought to know that the information would 

not in the ordinary course of events have come into his 

possession, otherwise than 'on an understanding that 

confidence would be observed. 
(378) 

The 'Jorking Party thought that the duty should be owed 
to the person who provided the information, or to the 

person on whose behalf it was obtained, where there was 

a chain of transmission the duty should be owed to anyone 
in such, wbo. bad imposed a duty. The Commission, have 

provisionally taken the view that a person to who 
information relates should not have a separate cause of 
action if he was not the provider of the information. 
Likewise, the Commission tentatively consider that the use 
of information at a time when the user neither knew, or 
should have known about the duty of-confidentiality should 
not afford liability. 

The statutory duty would be to ensure that no use was 
made of the information without authority, and that it was 
not disclosed, and that reasonable care was taken to see 
that there were no unauthorised disclosures. With regard 
to both the defences and remedies available there would be 
little alteration from the present law. 

With regard to information unlawfully or improperly 

obtained, the Commission has experienced some difficulty 
in determining where to draw the line. Provisionally, 
information obtained by virtue of a criminal offence 
should be within the statutory tort. This is important, 

as reference has already been made to the Law Commissions, 
recommendations on the extension of the criminal law with 
regard to obtaining information by deception, and conspiracy 
to defraud. In addition the tort should extend to . the 
temporary taking of the object through which the information 
was obtained, without authority. The action would lie 
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against both the person who took the information and any 
person who uses such with knowledge, actual or constructive 
of how it was obtained. The Commission, has indicated that 
it might be better to abandon the notion of information 

obtained by illegal means and utilise instead a notion of. 
information obtained by reprehensible means. 

It is an interesting question as to how far the existing 
law and the recommendations of the Law Commission would 
cover instances of insider trading. 

(379) 
In many cases 

there would appear little difficulty in establishing the 
duty of confidentiality. In Seager v Copydex, 

(380) it 

was said that the receipt of information that is confidential 
and which is actually or constructively known to be such, 
ipso facto gives rise to a duty. It is in fact surprising 
that the action of breach of confidence has not been resorted 
to in cases of insider trading, in Britain, or for that 

matter elsewhere. The Report of the City of London 
Solicitors Company on Insider Trading, thought that the 

action could be utilised in at least some cases of insider 
trading. 

(281) 
On the other hand it is interesting that 

neither the Committee on Privacy nor the Law Commission's 
Working Paper mention, even by the way, the problem of 
insider trading. Indeed the Law Commission, apart from the 

present Working Paper, have not it seems ever come close to 

examining insider trading, and are unlikely to be doing so 
in the near future. (3,92) 
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(iv) INSIDER TRADE :G AND UNJUST ENRICHrIENT. 

Obviously there is neither the time nor the space to 

adequately discuss the law of unjust enrichment, in this 

present study. 
(383) 

Nonetheless it is necessary to briefly 

mention the subject in so far as it has been advanced as 

a remedy for cases of insider trading. 
(384) 

From a 

perfunctory examination of the relevant law, iBt would 

certainly seem that there are authorities which could be 

called into aid in insider trading type cases. 
(385) The 

essence of the remedy is that, 

'a person has a rigbt to have restored to him a benefit 
gained at his expense if the retention of the benefit 
by the other would be unjust. The law protects this 
right by granting restitution of the benefit which 
would otherwise unjustly enrich the recipient'. (366) 

The American authorities show that the word benefit more 

accurately describes advantage, and that an unjust 

enrichment can occur where a person is saved from incurringq 

expense, as well as where he actually adds to his property`387) 

This is significant from the standpoint of insider trading. 

The problem in Britain as to utilising the notion of 

unjust enrichment in such cases is that there is 'an absence 

of a common formula or a touchstone which would enable judges 

to decide future casesi. 
(388 There are merely certain 

situations where their remedy has been recognised, and others 

where it has been denied, but no general principal of 
liability. 

The principle as it is conceived today, presupposes 
three factors. Firstly that the defendant has been enriched 
by an advantage, secondly at the expense of the plaintiff, 

and thirdly that it would be unjust to allow him to retain 

such. The first factor would be satisfied in most cases of 
insider trading without trouble. The second is more 
difficult. Where fiduciaries are involved, then the-making 

of a profit damnifies the special relationship and is said 
to be at the expense of the trust. Thus in the case of 
corporate fiduciaries who have profited from their position, 
it might be said that the profit is at the expense of the 

corporate principal. It might be argued that the trading 
fiduciary, in such a case has acquired his advantage more 
directly at the expense of the other party with whom he 
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traded. where there is a face to face transaction, this 
is more likely to be accepted than in market transactionsC389} 
In some instances of insider trading the third requirement 

would occasion little trouble, notwithstanding the general 
principle that 'equity mends no man's bargain'. 

(390) 

On the other hand, the courts are loathe to intervene 

merely because there has been an element of inequity or 
harshness, in the absence of a misrepresentation, fraud, ° 
duress or mistake. Indeed, where there is no legal duty 

of disclosure, a defendant may well escape a claim for 

unjust enrichment in a case of non-disclosure on this ground. 
Thus whilst there are dicta and Aimerican decisions which 

would appear broad enough to comprehend. cases of insider 

trading, where there is no fiduciary relationship or other 
element such as equitable fraud, recovery would remain 
doubtful (391) 
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(v) ` ithE. DUTY OF DISCLOSURE. 
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Every first year law student knows, 'failure to disclose 

a material fact which might influence the mind of a prudent 

contractor does not give the right to avoid the contract'C392) 

The law is replete with examples of the working of this 

rule, and it is hardly necessary to illustrate it here. 

There are, however, one or two exceptions which should 
be at least mentioned. Were there is some kind of 

reis-representation accompanying the non-disclosure then 

liability may be-predicted. As Lord Campbell observed in 

Walters v Morgan, 

'simple reticence does not amount to legal fraud, 
however, it may be viewed by moralists. But a single 
word, or I may add a nod or a wink or a shake of the 
head, or a smile from the purchaser intended to induce 
the vendor to believe the existence of a non existing 
fact which might influence the price of the subject 
matter would be sufficient... ' (393) 

Similarly partial disclosures and half-truths will ground 
liability. Furthermore there is an obligation during 

contractual negotiations on a party who makes a 

representation to correct it if the facts to his knowledge 

change or be discovers that his original statement was 

erroneous. It has been said that, 

'the deliberate witholding of material information 
which tested by ordinary standards of fair dealing 
applicable in the particular circumstances, ought to 
be disclosed; the involuntary dependence of one party 
upon the other for information material to the decision 
is a factor giving rise to the duty of disclosure, 
aliter his improvidence supineness or exclusive 

= reliance of his own judgnent'. (394) 
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This is an illustration of the idea that the active 
concealment of a defect in the subject matter of the 
transaction will be regarded as fraudulent, and as 
constituting a mis-representation. 

(395) 
The Courts in the 

leading American case on insider trading, Strong v Repide 

were greatly influenced by the devices that the defendant 
insider used to conceal his identity. It is open to question 
bow far a British Court would venture along this path. In 

stock exchange transactions, it is submitted, not very far. 
There are cases which indicate that the placing of certain 
articles into a public market is evidence of a 
representation implied by conduct that the goods are 
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marketable and free from hidden defects. 
(396) 

It is 

dubious whether this covers anything . more than latent 

defects and disease, and would only operate in selling 

transactions. It has been suggested that there is a 

general duty to disclose known information with regard to 

latent defects but this is dubious. If there was, then 

it night be possible to argue that some instances of 

insider trading were covered, as has indeed been argued 

in South Africa. 
The Court will impose certain duties of disclosure 

where the parties are in a special or fiduciary relationship. 
There are also special types on contract, where the courts 
have recognised different principles as applying. The 

imposition of uberrimae fidei in insurance constracts is an 

obvious examille. 
(397) The basis of this is that 'the 

special facts, upon which the contingent chance is to be 

computed, lie most co=: only in the knowledge of the insured 

only. 
('98) 

This strict principle has only been accepted 
in insurance contracts, those of family arrangement and in 

fiduciary relationships. Although it has been suggested 

securities contracts should be uberrimae fidei, outside 

public offers, this is not the case. 
(399) It has often 

been said : hat the categories of uberrimae fidei contracts 

are closed. 
Thus there is no general principle of contract law that 

would require insiders to disclose material information t 
that they might have in their possession before entering 
into a securities transaction. Of course it would always 
be possible to include a term in any contract requiring 

¬_= such disclosure. This practice is often employed in 

contracts of insurance, and has in the last century become 

increasingly common in contracts for the sale of securities 
in private companies. 

131 

It follows from the general absence of a duty to *disclose, 

that tort law provides scant protection. For liability in 

the tort of deceit there must be some kind of representation 
either by conduct or statement with knowledge of its falsity, 
intention that it should be relied upon, reliance in fact 

and detriment caused thereby. Thus generally mere silence 
cannot result in tortuous liability. (400) 

Of course where 
the defendant is under a legal duty to speak or clarify 
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something then failure to do so with the other requisite 
elements would ground liability. Apart from the difficulty 

of establishing, scienter, reliance, causation and damage, 
in the context of insider trading the authorities deny the 

existence in general of the initial legal duty to 
disclose. (401) 

, he tortuous action for negligent 
rais-statement, should also be mentioned, but although 
significantly easier to mount than an action in deceit, it 
is very doubtful hoar far it would apply to normal instances 
of insider trading abuse. 
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(vi) ILt%IT. L, 'ýTIOi< OF THE äý, CURITIE3 PUiA KEL3 AUD CONSPIRACY 

It is not without interest that the main anti-insider 
trading provision in the American law, that of Rule lOb5 

sprung fron an essentially anti-manipulation provision. 
Indeed it was the gross manipulative practices exposed by 

the Senate investigations that the securities laws were 
introduced to combat Insider Trading was only considered a 

part-of this general disorder in the markets. ' The 

abuse of manipulation and insider trading are often 
inter-related in both execution, 

(403) 
and in result, 

'to the extent that the economy of the country is based 
upon enterprises requiring capital, and therefore the 
free trading in securities, it is of the utmost 
importance that public confidence be maintained in the 
integrity of trading in the stock exchanges which are 
in one sense public utilities, and also that a similar 
confidence be maintained in the financial co =unity 
serving that phase of economic life'. (404) 

. 
The American common law, no doubt no less futile than that 

of any other country, was considered to be largely unable 
to cope adequately with ma ipulative and fraudulent devices 
in the field of securities law, and thus tue Congress 

enacted a broad set of regulatory provisions, which have 
been expanded by rules. 

(405) 
(406) 

In -Britain, apart from some early attempts at legislation, 
the regulation of manipulation has been left entirely to the 
Courts and common law. One of the earliest reported cases 
involving stock market manipulation is that of Rex v De 
Berenger, which involved the crude, but effective, 
manipulative device of circulating false rumours concerning 
the death of Napoleon I, which had an innediate effect on 
the price of British Government Stock. 

(407) 
The 

perpetrators of this manipulation were convicted at the 
instigation of the London Stock Exchange for conspiring 'by 
false rumours to raise the price of the public Government 
Funds, with intent to injure the subjects who should purchase 
on that day'. This was held to constitute an indictable 
offence, and that it was unnecessary to specifically identify 
those persons who actually'did purchase on that day, as the 
defendants intended to injure all such persons. It-is 
interesting that Serjeant Best contended that for the 
conviction to stand it was necessary to establish that the 
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ends of the conspiracy were themselves unlawful, 

(408) 
and 

thus to substantiate the indictthent, it should be shown 
that, 

'certain individuals by name had purchased on the day 
laid, and that the defendants conspired to raise the 
price in order to cheat or prejudice those individuals 
or to benefit themselves at their expense... and it is 
not enough to allege generally that it was to the 
injury and grievance of all the subjects who should 
buy stock on the day'. 

Lord Chief Justice Ellenborough thought that this. was no 

sufficient ground to arrest judgment as, 

'a public mischief is stated as the object of the 
conspiracy, the conspiracy is by false rumours to 
raise the price of the public funds and securities, 
and the crime lies in the act of conspiracy and 
combination to affect that purpose, and would have 
been complete although it had not been pursued to 
its consequence, or the parties had not been able to 
carry it into effect. The purpose itself is. 
mischievous, it strikes at the price of a vendible 
commodity in the market and it Sives it a fictitious 
price by means of false rumours it is fraud levelled 
aGainst all the public, for it is against all such 
as may possibly have anything to do with the funds 
on that particular day'. (409) 

With regcrd to the need to specify exactly who the 
defrauded purchasers were the learned Lord Chief Justice 

stated, 

' it seems to me not to be necessary to specify the 
persons who became purchasers of the stock, as the 
persons to be affected by the conspiracy, as the 
defendants could not, except by a spirit of prophecy, 
devine who would be the purchasers on the subsequent 
day. The excuse is, that it was impossible they 
should have known, and if it were possible the 
multitude would be an excuse in point of lair'. (410) 

In any case 'the conspiracy was complete independently of 
any persons being purchasers'. It was emphasised by 
Le Blanc J 'that it may be admitted that the raising or 
lowering of the price of the public funds is not per se a 
crime'. hat is illegal is when two or more persons 
conspire to do so by circulating false-rumours. Whether 
a conspiracy to affect the price of such securities by 
conduct other than circulating false rumours was indictable 
was left open. 

Although the judges seemed to attach considerable weight 
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to the fact that public funds were involved it is 

respectfully submitted that the Court was not drawing any 
distinction between Government Stock and any other security 

on the market. Indeed Brett L. J, in Rv Aspinall stated 
that the Court in De Berenger held, 

'that it was a criminal conspiracy to agree to 
endeavour to raise the price of the public funds on 
a particular day by false rumours. This was not 
because it is an injury to the public to raise the 
value of the public funds, but because it is fraudulent 
against those. who purchase a vendible commodity to 
raise the price of it at the time they purchase it by 
fraudulent falsehoods on which they are intended to act. 
The conspiracy was held to be criminal, not because the 
article to be dealt in was the public funds but because 
the public funds were a veniable commodity'. (411) 

The implications of De Berenger would appear to be far 

reaching, although there were but few instances where it has 

actually been applied subsequently. It is of course probable 
that today the charge would have been made under section 13 

of the Prevention of Frauds Investment Act 1958. Nonetheless 

given the probable wider significance of this area of the law, 
it is worth mentioning certain of the subsequent cases on 
manipulation. 

As Professor Pennington points out most of these cases 
involve the defendants seeking to obtain the advantage of 
the enhanced märket price, generated throug addressing 
their reis-statements to some other person than that with 
whom they actually trade. (412) 

In Rv Aspinall, the 
defendant insiders and company falsely informed the stock 
Exchange 's' 

, uotation Committee that a new issue of 
securities had been taken up, so that a quotation was 
granted, which thus increased the market price. The 
defendants were charged, inter alia, with conspiring by 
false pretences to deceive members of the Quotations 
Committee to think that the relevant rules of the Exchange 
had been observed, so as to procure a quotation and settling 
day(413) and further that: the defendants conspired to, 

'induce and persuade divers of the liege subjects who 
should thereafter buy and sell the shares... to believe 
that the company was duly formed... and had in all 
respects complied with the rules and regulations of the 
Stock E., change, so as to entitle the company to have the 
shares quoted on the official lists of the stock exchange'. 
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532. 
The Court took judicial notice that the nis-representations 

were as to material facts. 
(414) The Court of Appeals 

unanimously held that the defendants had been rightly 

convicted of conspiracy. ALpblett L. J, stated, 

'I think that it is established by the case of 
Rex v De Berenger that a conspiracy to procure by 
Trau and falsehood the shares of a company to be 
quoted in the official list and thus give a fictitious 
value to the shares beyond what they would otherwise 
bring in the market, is a fraud upon the market and 
public, and an idictable offence'. (415) 

The civil liability of defendants in, this type of case is 

far more uncertain than the prediction of criminal liability. 

In civil liability, reliance, causation and damage are 

required. In Barry v Croskey, 
X41 the plaintiff, a stock 

jobber, proceeded against certain insiders, for damages, 

cancellation of contracts, and delivery up of monies paid, 

on the ground, that in reliance upon the assertion of the 

defendants that the stock exchange's rules had been observed, 
in consequence of which a quotation had been granted, in the 

expectation of an active market he had sold short. The 

defendants had in fact placed a high proportion in their 

own nominees names with the intention of cornering the 

market. 
(4111) 

Vice Chancellor Wood, pointed out that the argument of 
Mr Rolt for the plaintiff, 

'would show that every person who in consequence of 
De Berengers frauds upon the Stock Exchange, was induced 
to purchase stock at an advanced price in reliance upon 
the false rumour he had circulated... was entitled to 
maintain an action against De Berenger for the increase 
in price. Would not such consequences be too remote to 
form ground. for an action'? 

Hr Daniel also for the Plaintiff, thought not, and 

emphasised that in his view the question was the extent of 
the plaintiffs damage and not that of the defendants profit. 
Tir Daniel referred to the decision in Bedford v Bagsbaw, 

(4l$) 

where Baron Bramwell said, 

'it is not a bad rule, that a person who makes a 
, 

Xraudulent representation which is intended to be 
generally, circulated shall be liable to any person 
injured by acting upon it, however, remote the 
consequences may be'. 
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Whilst ; food V. C, thought that as a moral principle this 

might be acceptable as a legal principle it was not, 'the 

plaintiffs counsel would push the doctrine of responsibility 

to an extent unwarranted by authority and inconsistent... 

with any sound principle upon which justice can be 

administered'. - Thus it was held, even if the company itself 

could be considered as making the representations it could 

not be considered liable. However Wood V. C, continued that, 

'everyman must be held responsible for the consequences 
of-a false representation made by him to another upon 
which that other acts, and so acting is damnified, and 
everyman must be held responsible for the consequence 
of a false representation made by him to another, upon 
which a third person acts, and so acting is injured... 
provided that it appears that such false representation 
was made with intent that it should be acted upon by 
such third person in the manner that occasioned the 
injury... but to bring it within the principle, the 
injury... must be the immediate and not the remote 
consequence of a false representation thus made ... it 
must appear that such false representation was made 
with the direct intent that it should be acted upon by 
such third person in the manner that occasions the 
injury'. (419) 

With regard to the individual defendants the Court accepted 
their demurrers but allowed the plaintiffs to amend their 

pleadings, but clearly indicating that a properly amended 
bill in equity would succeed. 

In ßalaman v : larner, the plaintiffs contended that the 
defendants, who were promoters had conspired to make false 

representations to the directors of the company, so that 

a majority of the shares issued would be placed in the 

defendants hands. False statements were also made, it was 

alleged, to the quota Lions Committee for 'the pur, ose of 
obtaining a (, uotation. The aim of the defendants was to 

corner the market, and by making excessive purchase contracts, 
force those who had sold short to purchase from them at 
exorbitant prices to fulfil those very contracts. The Court 

of Appeal affirmed Day and Lawrence sitting in the Divisional 
Court to the effect that the plaintiffs claim disclosed no 
cause of action. 

(420) 
The Court of Appeal emphasised that 

as the `i parties were not in privity of contract the only 
right that the plaintiff had was that the defendants 

should not make false statements to him. In essence that 
he had been deceived by the defendant. .. Iith regard to the. 
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allegations of conspiracy Finlay Q.. C. for the plaintiff 
contended that wherever there was a conspiracy to do an 

unlawful act, followed by the execution of an unlawful 
act which injures any member of a class of the public, there 

being an intention to injure such class, then every person 
so injured can sue. Lord Esher M. R.,, emphasised where two 

or more persons agree to commit an illegal act, or agree 
to commit-a lawful act by_unlawful means, the crime of 
conspiracy is established, for civil recovery there must 
be an overt act, and the presence of damage. Here there 
bad been no violation of rights in the plaintiff as none 
bad been established. Lord Esher added, 

'where the conspiracy is to make a false representation, 
what would be the breach of the rights of the 
plaintiff? ... they must have made a false representation 
directly to him, or through somebody else... intending him 
to act upon it... ln other words it is precisely the same 
cause of action which would exist without conspiracy. 
The conspiracy does not increase his right of action in 
the least'. (421) 

Professor f'ernington, has criticised this decision, with 
some justification, on the ground that despite the Courts 
finding that the defendants did not intend to cause loss 
to the plaintiffs and did not intend them to rely upon 
their statements to the directors and Quotation Committee, 
they must have been aware that their conduct would cause a 
short term artificial rise in the market price, followed by 

a sharp fall, and they must have appreciated that anyone 
purchasing during this period would suffer as a result of 
their actions. Pennington, comments, 'the court of Appeals 
argument that the defendants were entitled to get the 
best possible price for the securities they held could not 
justify them in , 

(422_) 
13 y paving the way with falsehoods . ut 

surely this is just what the Court did allow, Fry L. J. 
specifically said that he would not support the argument 
that it was an offence to affect the market price of a 
security by lies, or indeed by cornering the market. 

Apart from manipulating the market through 
mis-representation, it is also possible to manipulate 
prices by trading. It is this form of manipulation which is 
probably far more common throught the world's securities 
markets. The law draws a fine. line between those 
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535 
transactions which are effected with the over-riding 
intention of stabilising the market, which are lawful, 

ý423) 

and those where the objective is to lower or raise the price 
from the pre-exiting market price, which are generally said 

to be unlawful. 
(424) 

1, particularly interesting case is 

that of Scott v Brown Doering, MIci ab & Company. 
(425) The 

plaintiff brought an action against the defendant stockbroker 
through whom he had purchased shares in a projected company; 
to obtain recission of the purchase contract and to recover 
back the purchase-price. The plaintiff alleged that the 

broker had delivered their own shares to them, instead of 

acquiring them on the Stock Exchange. However, it emerged, 

at trial, that the purchase money sought to be recovered 
had actually been paid to the defendants in pursuance of 
an agreement between the plaintiff and one of the defendants, 

under'which the defendants were with the money to purchase 

securities of the issuer on the Exchange floor, at a premium 

with the sole object of inducing: the public to believe that 

there was a real market for the securities at a premiur;, 

which in fact there was not. At trial in the Guildhall 
before a Special Jury, Wright J, held that there was no 

evidence to support the contention that the broker had 
dealt as a dealer. However, the learned Judge commented, 

'if persons for their own purposes of speculation, 
create an artificial price in the market by 
transactions which are not real, but are made at a 
nominal premium merely for the purpose of inducing 
the public to take shares, they are guilty of a gross 
fraud as has ever been committed, and of a fraud which 
can be brought home to them in a criminal court'. 

On appeal Smith L. J, affirmed that if two or more persons 
agree to cheat and defraud others by means of deceit and 
fraud there can be no doubt that each and all are indictable 
for criminal conspiracy at common law... false pretences here 
do not mean such false pretences as would support an- (426) 
indictment for obtaining money or goods by false pretences'. 
From the evidence the Court of Appeal thought that there 

was a clear evidence that the plaintiff and defendants 
intended to cheat and defraud those who might buy securities 
in the company, into thinking that there was an active market 
in the securities at premium. This was obviously an agreement 
to do an illegal act. It followed that there was indictable 
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conspiracy at cormon law. Furthermore, Smith L. J, 

considered that those persons who had bought shares from 

the plaintiff having been induced by the fictitious premium 

created by the defendants and plaintiffs solely for the 

purpose of inducing such purchasers to buy could have 

successfully sued them for false and fraudulent 

mis-representations 
(42? ) 

It thus followed that where the 

plaintiff-cannot maintain a cause of action without showing 

as part of the cause that transaction was illegal, then the 

courts will not assist him. Thus, in pari delicto potior 

est conditio possidentis. 
(428) 

The tort of conspiracy is at present extremely uncertain 
in its constituents and perimeters. Jolowicz, writes, 
'it is now clear... that the tort of conspiracy may be 

committed even though no illegal means are used and no 
independently unlawful ends are brought about. In fact 

unlike the case where one person acts alone, if there is a 

combination of persons whose purpose is to cause damage to 

the plaintiff, that purpose may render unlawful acts which 

would otherwise be lawful' . 
(429) 

It is of course possible 
that this would have relevance in cases involving insider 

trading. 

The criminal law, is no less uncertain. It has been 

authoritively stated 'that a combination to defraud may be 

criminal although the proposed deceit is not such that as 

would be criminal apart from the combination'. 
(430) Indeed 

it would appear that the conduct alone need not even have 

to constitute a tort, (431) but as has already been mentioned 
there is some confusion in the cases on this point. A 

recent case, which is of some relevance to*the present study, 

considering it involved the obtainin and misuse of confidential 
information, is that of Rv Withers. 

432) The defendants, 

two private investigators specialising in credit references 
were charged on two counts of conspiracy to create a public 
mischief. It was alleged that they had conspired to effect 
a public mischief by unlawfully obtaining private and 
confidential information from bank and building society 
officials by falsely representing themselves as 'persons 

authorised to receive such information' and furthermore it 

was claimed that the defendants had employed the sane devices 
to obtain information from Governmental offices. The 
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defendants were convicted, and the Court of Appeal affirmed 
the conviction, expressly holding that such an offence was 
'known to the law. In particular Cairns L. J, remarked, 

'we do not consider that the acts relied on by the 
prosecution to prove the conspiracy must necessarily 
be unlawful in the sense of criminal or tortuous'. (433) 

The House of Lords, rejected this and quashed the 

convictiöns. The House of Lords thought that there was no ° 

such offence as a conspiracy to effect a public mischief, 
in the sense of an agreement to do an act which although 

not unlawful in itself, was extremely injurious to the 

public, unless it fell within a well recognised category, 

such as conspiracy to defraud or pervert the course of 
justice. It is interesting that t eir Lordships, with the 

exception of Lord Kilbrandon, thought that the facts would 
have substantiated a conspiracy to defraud. 

The Law Commission, in its Report on Conspiracy and 
Criminal Law Reform, (434) 

recommend that criminal conspiracy 
should not be utilised to fill in the deficiencies of the 

criminal law, it should be a statutory offence and limited 
to where the conspiracy is to perpetrate an existing 
statutory offence, -or offence known to the common law. 

The Law Commission acknowledges the importance of the law 

relating to conspiracy to defraud, and is prepared to allow 
the present offence to exist, provided it is fastened upon 
existing criminal offences, until a through going 'fraud Act' 

can be drawn up. However the Commission proposed to exclude 
from 'fraud' commercial practices not involving conduct 
that amounts to a deception as under section 15(4) of the 
Theft Act 1968, or any other specific offence. It is 
interesting that insider trading would have to be dealt 

with under specific legislation relating to such. In this 
respect it is significant that the summons brought against 
Sir Denys Lowson alleged inter alia conspiracy to defraud, 

and also conspiracy to violate provisions in the Prevention 
of Fraud Investment Act, 1958. (435) 

The Government have 
accepted the Law Commissions proposals in the Criminal Law 
Bill 1976. 
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(vi) SECTION 13 OF THE FREVET; TIOi, OF FR:: UDS ITNESTIENT 

ACT 1 195j8 , RE HEDY FOR INSIDER TRADING. ('+36) 

Reference has already been made to the general impact 

of the Prevention of Frauds (Investment) e ct of 1939, as 

amended and re-enacted in 1958, and as subsequently amended 
by the -Protection of Depositors Act of 1963. The present 

author has already argued elsewhere that section 13 of the 
" fi ' 

1958 Act, which is a broad anti-fraud provision might well 

provide a remedy in cases of insider trading. 
(437 

The 

section provides, - 

(1) Any person who by any statement, promise or forecast 
which be knows to be misleading, false or deceptive, or 
by any dishonest concealment of material facts, or by the 
reckless making, (dishonestly or otherwise), of any 
statement, promise or forecast, which is misleading false, 
or deceptive, induces or attempts to induce any person, 

(a) to enter into or offer to enter into - 
(i) any agreement for, or with a*view to acquiring, 
disposing or, subscribing for or underwriting 
securities. 

(ii) any agreement the purpose or pretended purpose 
of which is to secure a profit to any of the parties 
from the yield of securities or by reference to 
fluctuations in the value of securities, or, 

(b) to take part or offer to take part in any agreement 
with respect to property other than securities being 
arrangements the purpose or effect, or pretended 
purpose or effect of which is to enable persons 
taking part in the arrangements (whether by becoming 
owners of the property or any part of the property 
or otherwise) to participate in or receive profits 
or income alleged to arise or to be likely to arise 
from the acquisition; holding management or disposal 
of such property, or sums to be paid or alleged to 
be likely to be paid out of such profits or income, 
or 

(c) to enter into or offer. to enter into an agreement 
the purpose or pretended purpose of which is to 
secure a profit to any of the parties. by reference 
to fluctuations in the value of any property other 
than securities, shall be guilty of an offence and 
liable to imprisonment for a term not exceeding 
seven years. 

(2) Any person guilty of conspiracy to commit an offence 
under the preceding sub-section shall be punishable as 
if he had committed such an offence. 

Given"the width of the provision, and its possible impact 
in the field of securities trading, it is somewhat 
startling that it has only been afforded cursory treatment 
by the leading writers. 

(438) 
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Prior to the enactment of section 12, which later became 

section 13 of the 1958 Act, of the 1939 Act, the low with 

regard to fraudulent inducement in securities transactions 

was widely acknowledged as deficient. 
(439 

The most 

effective provision was section 84 of the Larceny Act of 
1861, which provided that, 

'whosoever, being a director manager or public officer 
of any body corporate or public company shall make, 
circulate or publish, or concur in making, circulating 
or publishing any written statement or account which 
he' shall know . 

to be false in any material particular, 
with intent ... to induce any person... to entrust or 
advance any property to such body corporate or public 
company... sball be guilty of a misdemeanor'. 

In the leading case of Rv Kylsant, Wright J, in directing 

the Jury at the Central Criminal Court, stated that, 

'a document as a whole may be false, not because of 
what it states, but because of what it does not state, 
because of what it implies'. (440) 

The Court of Criminal Appeal affirmed, and cited with 
approval the observation of Lord Macnaghten in Gluckstein 

v Barnes, 1 that '... everybody knows that sometimes L 

half truth is no better than a downright falsehood'. 
This decision was followed by Atkinson J, and by the Court 

of Criminal Appeal in R v*Bishirgian. 
(443) This provision 

has been re-enacted in section 19 of the Theft Act 1968. 
The Government rightly considered that the law was 

particularly deficient with regard to fraud in dealing with 
securities once issued. To remedy this section 12 was enacted 
in the 1939 statute. Morriss Smith in his book on the 1939 
Act considers that this new provision was designed to enable 
successful prosecutions to be brought against fraudulent 

securities dealers who for technical or practical reasons 
could not be attacked under the existing criminal law. ) 

Beyond this rather narrow purpose, there is little to 
indicate what sort of conduct the provision was designed to 

outlaw. Professor Cora;, in his book, Insider Trading in 
Israel and England, attempts to answer this by referring 
to the titles of the Act. The-1939 Act, in its Preamble 
states that the Act is to provide inter alia''general 
provisions for preventing fraud in connection with dealings 
in investments', and the marginal note to Section 12 
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states, 'Penalty for fraudulently inducing-persons to 

invest money'. The 1958 Act is not a great deal of 

assistance in this respect as there is no Preamble and the 

marginal Note merely reproduces that in the 1939 Act. The 

General Heading for sections 13 and 14 of the 1958 Act does 

however refer to 'general provisions for the Prevention ofd 7) 
Fraud'. In Rv Bates, 

(446) 
Donovan J., and in Rv Mackinnon, 

Salmon J, considered that the Long Heading or Preamble were 
legitimate aids to interpretation, as were Chapter and 
Sub-Chapter Headings, but that as marginal Notes had not 
been before Parliament they should be ignored. 

Obviously section 13 is wider than the civil law of 
decit, but having said this it has to be admitted that its 

perimeters are uncertain. There have been exceedingly few 

cases on the provision, and only one on a 'dishonest 

concealment of a material fact'. () 
All the decisions 

have turned essentially on the question of recklessness 

and whether a specific requirement of dishonesty existed, 

with the exception of Rv Mar1ius, 
(449) 

which revolved round 
the jurisdiction of the British Courts. There is no doubt 

that the 'concealment of a. materi al fact' must be dishonest, (450) 
as the section specifically refers to 'dishonest concealment! 
However, prior to the amendments 'intro duced in the Protection 

of Depositors Act 1963, there was doubt as to whether it was 
possible to establish that there had been a sufficient 
violation where a statement had been made recklessly but not 
dishonestly. (451) 

The cases on this point need not really 
detain us as we are here concerned with non-disclosure, and 
not the making 

>of 
affirmative statements, recklessly or 

otherwise. 
As dishonesty is required in the case of material 

concealments or omissions it is necessary to determine 

what is actually meant by dishonesty in this context. It 
would appear that the Department of Trade in particular, 
considers that it is this requirement that inhibits the use 
of the provision in the case of insider. trading. (453) 

.A 
senior officer in the Solicitors Office of the Department 
of Trade, has written to the present author, emphasising- 
that, 
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542 ý. ' 
'... difficulty would arise in establishing that the 

concealment was dishonest. In Percival v : -criLht (1902) 
2 Ch 421, the Court held... that the directors did not 
owe a fiduciary duty to the individual shareholders. A 
fortiori therefore no duty is owed by the directors to 
persons who are not members of the company. Since the 
directors do not owe a fiduciary duty to the individual 'i 
shareholders or to outsiders of the company, I do not 
consider that it would be possible for the prosecution 
in proceedings under section 13 to discharge the burden 
of proving that the concealment of facts which did not 
give rise to liability in civil law was dishonest and 
therefore made the directors criminally liable'. (454) 

The City of London Solicitors: Company, in its Report on 
Insider rirading, 

(455) 
stated, in the sane context that, 

'The concealment must be dishonest and it seems unlikely 
that non-disclosure of information which'is confidential 
to a third party could by itself constitute dishonesty 
in relation to the other party to the transaction'. 

Whilst both these c.. o ents would no doubt attract a 
considerable degree of support from many, surely the 

point at issue is whether a jury would be likely to 

consider that the. insider had acted 'dishonestly'. This 
is a question of fact, and the point whether there is 

- liability or not at the civil law is irrelevant. (45 

There would, today, appear to be almost universal 
disapproval of company insiders taking advantage of their 
position to make a profit by insider trading. It is 

respectfully submitted that such a practice, would be 

regarded as dishonest. ' Indeed, the City Panel on Takeovers 
and Mergers has in several instances gone as far as to say 
that certain persons have behaved 'dishonestly' in this 
respect. 

Furthermore, even if it is accepted that Percival v WriEht, 
does decide that there is no duty of disclosure owed to 

persons with whom a director deals with, as to material 
inside information that he might possess, there is in many 
cases, a duty owed to the company not to obtain a secret 
profit, by so dealing, or not to mis-appropriate the company's 
information. Indeed in relation to the corporate principal, 
if there is the requisite element of scienter questions of 
theft, of the secret profit or more doubtfully the corporate 
information might well arise. Certainly it is-possible for 
fiduciaries to malte a secret profit, and or, utilise trust 
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property, without a auestion of dishonesty arising. 
Thus although there may not be civil liability to the 

particular persons with whom the insider dealt, there is 

in most instances a duty to the company, not to take 

advantage from their position. , I°Ioreover, there is nothing 

necessarily wrong or unjust about imposing a criminal duty 

not to trade without making adequate disclosures absent an 

express civil duty to disclose the information: Indeed the 

City Panel on Takeovers and Mergers, and other City 

institutions have, called for a. criminal liability. for insider. 

trading, but are Generally unsympathetic to a civil remedy. 
In fact Section 13 is already accepted to go beyond the law 

of deceit, insofar as it comprehends omissions, in the 

first place. 
This is a disturbing obiter by Salmon J, however, in 

Rv Mackinnon, (4 8 to: the effect that three categories of 

person were comprehended by section 13; those that knowingly 

made false statements, those that dishonestly concealed 
material facts and those that recklessly made false statements. 
Salmon J, continued, 

'to my mind ... they all three have the common characteristic 
of dishonesty. There is very little, if any difference 
between categories one and two. It would appear that 
category two is included only-ex abundanti cautela to 
cover the sirt of facts that existed in Rv Kylsant... 
If any fact that it omitted from a statement, promise 
or forecast is material it can only be material in 
that its omission makes what has been said misleading, 
false and deceptive. If the omission is dishonest 
because the person who makes it-knows that what he has 
said is false, misleading or deceptive by reason of the 
omission. I am inclined to think that category two is 
already covered by category one'. (459) 

If this was the law, it would in fact restrict the scope of 
section 13 to the action for deceit. The better view would 
be that there are three distinct categories of the offence. 
Certainly the form of the provision with the coma and 
disjunctive 'or' between the two statements would support 
this view. 

(460) 
although Professor Pennington, in his book 

on Company Law, (461) 
considers the wider interpretation 

preferable, in his Investor and the Law, he writes, 

'if the sections. were read so as to impose a general duty of disclosure... it would be difficult, if not impossible for the issuers of investmezit invitations 
to know whether they had complied with the law'. (462) 

i 
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544 With respect, this is the point of the requirement for 

dishonesty. The degree of certainty that would otherwise 
be missing is provided by requiring that the concealment 

should be dishonest. Indeed it has been argued that a 
deliberate concealment is actionable at law, but this as 

a bold proposition is dubious. (463) 

A more difficult objection is that the concept of 

concealment, itself imports or suggests an already existing 
duty of disclosure. For instance the authoritative work 

on the 'Law of Actionable mis-representation' by Spencer 

Bower, states, 
(464) 

'it is not silence, or reticence, which itself can 
amount to a mis-representation. It must be concealment 
or suppressio veri. And these terms import the 
existence of a duty. A man cannot be said to conceal 
what he is not bound to reveal, suppress what he is 
under no duty to express, or keep back what he is not 
required to put forward. There must be a duty of some 
sort to speak, arising out of the circumstances'. 

v 

This has the same effect as the obiter of Salmon J. That 
is that a dishonest concealment is only a negative aspect 

of making misleading statements, and there-is no separate 

ground of liability for mere omission. The same 
observations that have been made with regard to Salmon J's 

obiter apply here. 
With regard to the observation of the City of London 

Solicitors Company there is some logic in the notion that 
it cannot be dishonest not to disclose information that is 

confidential to a third party. However, it is a fact that 
the Courts do not take kindly, or look with much sympathy 
on a defendant 

, 
seeking to plead as a defence a duty owed to 

another. Furthermore, by trading on the information he has 

already abused its confidence, and in any case violated his 
fiduciary duties to his corporate principal. The solution 
to his dilemma was simply not to trade at all. 

Although the. above discussion has proceeded largely upon 
the basis that the defendant will be a company insider by 

reason of his holding a directorship or some other 'access 

relationship' to the company, which will often mean he is a 
fiduciary, the same considerations apply to those who do not 
occupy a fiduciary relationship. Under the wording of the 
section 'any person' who disxionestly conceals material 
-information may be a candidate for liability. The boundaries 
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of liability depend solely upon the jury's determination of 
when it ceases to be dishonest for a person who either has 

possession or access to material information to trade without { 

disclosing such. Obviously much would depend upon the 

circumstances of the case. Thus what would be dishonest for 

an insider, and perhaps a tippee, might not be dishonest 
for a complete outsider who comes by the information through 

accident or through the legitimate efforts of Ills own or ° 

anothers analysis. There is no reason why the Courts should 
not create a category of liability comprehending certain 
persons by means of the criteria of dishonesty, as the 
United States Federal Courts have done with regard to the 

phrases 'deceptive' and 'manipul-atice' devices in Rule 10b5 

promulgated by the SEC under Section 10(b) of the Securities 
Exchange Act 1934. 

If this present thesis is accepted, and it is taken that 

section 13 could extend to cases of insider trading, then 
the question arises as to whether it should cover merely 
face to face transactions, or -stock exchange transactions. 
The difficulty here is the requirement that the statement 
or omission must act as an inducement or'constitute an 
attempt at inducement for the other party to enter into the 
transaction. It is doubtful how far an insider who trades 
on the securities markets without making known his material 
information, presumably through the market or the media, can 
be said to induce those who trade with him. Of course it 
is not necessary to show that anyone was'actually induced to 
enter into such a transaction, and by stretching the concept, 
as for example-the American Courts have stretched the 
requirement of 'reliance', it might be possible to apply the 
section to market transactions. Indeed insofar as the 

non-disclosure would have materially effected the market, it 
can be said that the defendant induced the 'market' to trade 
in the relevant security. Of course the notion of 
'concealment' is more readily understandable in face to face 
transactions, but it is difficult to derive from this any 
persuasive argument that the provision should not apply to 
securities transactions executed on a stock exchange. 
Certainly the. section applies*to mis-statements made to-' 
the market. 

It should be noted that under section 13(2) a person 
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guilty of conspiracy to violate section 13(1) is liable to 

the same punishment as the substantive offence, that is a 

maximum of seven years imprisonment. 465 This is a heavy 

penalty, and one that the Courts baue applied in its full 

rigour. 
(466) 

It would seem that a prospective victim of 
a criminal act, which is repetitive or continuous in nature 

can seek an injunction even though there is no question of 

a civil remedy. 
(467) 

In cases of insider trading, it would 

of course be desirable for there to be the possibility of 
imposing a fine. It is interesting that Clause 15(1) of 
the Companies Bill 1973, would have imposed a maximum term 

of seven years imprisonment as well as an unspecified fine 

for insider trading. It would also be noted that under 

section 1 of the Criminal Justice Act 1972, after any 
criminal conviction has been recorded the court can award 

compensation to a victim of the crime. This would seem 

applicable to the present provision, and had already been 

utilised in a case involving a violation of the Trade 

Descriptions Act 1908. 
(58) 

There is no direct provision 
for compensation, however, with regard to violations of 

section 13. 

The Jenkins Committee, when it examined section 13, 
thought that whilst a person should never be liable to 
imprisonment unless dishonesty was established,. they added 
that, 

'we would resolve doubt by giving persons, who suffer 
damage as a result of an untrue. statement, promise or 
forecast, in a circular to which section 13 applies 
a civil remedy against those responsible unless the 
latter can prove that they had reasonable cause to 
believe and did believe that the statement was true, 
or the promise or forecast justified'. (469) 

This is of course a very limited recommendation, and does 

not extend to affording civil liability to 'material 

concealments'. In any case the Government has not evinced 
any intention to accept this recommendation. It is 
interesting that the Hong Kong Companies Law Revision 
Committee, in its Second Report, made a similar 
recommendation to that of the Jenkins Committee, which has 
in fact been accepted., 

(470) 

If it is assumed that criminal liability can be predicted 
upon the basis of a mere dishonest conceälment of a material 
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fact, interesting questions arise as to the possibility of 
implying a civil tort action for breach of the statutory 
duty. Certainly this process has made a considerable 
difference to the protection afforded to investors in the 

United States.. The law, in Britain as to whether such a 

remedy is available is not entirely clear. 
Of course in the Statute of tilestminster II of 1285, 

there is a clause which has been interpreted as' providing 

'a remedy by action on the case to all who are aggrieved 

by the neglect of any duty created by Statute. 
(471 

But 

this view would appear erroneous. 
(472) 

j here there was 

already in existence a common law right at the time that 

the statute was enacted, and the statute is silent as to 

the continued existence of that remedy; it will alongside 
the statutory cause of action. However, in the present 

context of section 13, at least as far a liability for mere 

dishonest concealment is concerned there was probably not 

a prior existing cause of action. In such cases Lord 

Simonds has said that there is but one rule, ' 

'the only rule which in all the circumstances is valid 
is that , he answer must depend on a consideration of 
the whole Act and the cificumstances, including the 
pre-existing law, in which it was enacted'. (473) 

In essence the Court must determine whether it was the 

intention of the legislature that a civil remedy should be 

allowed, on the back of the statutory duty. John G. Fleming, 

in this Introduction to the Law of Torts, Graphically 
describes this process as, 

'the judicial pretence, to pursue the will-o-the-wisp 
of a non existent legislative intent-somewhat 
reminiscent of the necromantic rites of the Roman 
augurs in viewing the visceral remains of fouls for 
a clue to the future... ' (4744) 

The issues have been confused by the debate whether the 

violation of a statutory duty amounts to negligence or can 

only be considered as negligence. The controversies of 
this debate do not concern us-here as we are dealing with 
dishonest violations, which whilst including a reckless 
state of mind, would not comprehend that of mere negligence. 

Where a statute lays down a duty, but provides neither 
civil remedy or criminal penalty, the Courts will be 
inclined to find an implied civil remedy. In the case of 
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section 13 a criminal penalty, of up to seven years 
imprisonment is provided. In this case there are two 

diametrically opposed initial presumptions. The first is 

laid down by Greer L. J, in Monk v Warbey, 
( 75) to the 

effect that, 'prima facie a person who has been injured by 

the breach of a statute has a right to recover damages 

from the person committing it unless it can be established 
by considering the whole act that no such right was 
intended to be given'. The second view is that of Chief 

Justice Tenterden in Doe v Bridges, 
(476)-to 

the effect 
that 'where an act creates an obligation and enforces the 

performance in a specified manner, we take it to be the 

general rule that performance cannot be enforced in any 
other manner. 'The second approach is most commonly 
adopted by the British Courts. (47? ) 

A test of great importance is whether the provision in 

question was passed for the protection of an ascertainable 
class of persons, of whom the particular plaintiff is a 
member. 

( 7) It would seem that the Prevention of Fraud 
(Investment) Act, and in particular section 13 were enacted 
for the protection against fraud of those persons who 4 
invested in-securities. Another test applied by the courts 
is whether the harm complained of is the one, or of the 
class that the relevant provision was designed to protect 
against. The Courts do, however, differ as to'whether the 
harm suffered must be exactly that it was intended to guard 
against, or merely of the same category. In the present 
case there can be no doubt that section 13 was designed to 
combat frauds committed in the inducement of securities 
transactions, of the sort described in the section. Certainly 
insider trading would seem to come within this category of 
abuse. 

If it is accepted that the section does cover certain 
instances of insider trading, and that one the various 
tests employed by the Courts it is accepted that there. is 
a cause of action for a breach. of the statutory duty, it 
is then necessary for the plaintiff to bring himself within 
the terms of the action. He would have to establish. that he 
is a member of the class of persons it was the intention of 
the legislature to protect, and that the harm he suffered 
was of the kind that it was the purpose of the enactment 
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to prevent. In both respects it is submitted there would 

generally be no problem in the ordinary case of insider J 

trading. It is of course necessary to prove that the 

defendant in fact violated the statutory duty and this 

would mean proving those requisites necessary for a 

prediction of criminal liability. Here however, it is 

necessary to surmount only the civil burden of proof. 
Where there had in fact-been a criminal proceeding, a 

plaintiff could have resort to the Civil Evidence Act 

1968. (479) The plaintiff would also have to show that it 

was this breach of duty that caused the plaintiffs 
damage. (480 

This would probably present a very great 
difficulty in other than face to face transactions. Where 

market transactions are concerned, given the tremendous 

difficulties of establishing privity and any semblance of 

reliance, it is unlikely that a plaintiff could surmount 
this obstacle. It is extremely unlikely that a British 

Court would allow the action, so common in the United 

States, by which all those who traded in the relevant 

securities during the time of the defendants objectionable 

transaction and the time that the iiiformation had been 

properly disclosed to proceed against the defendant. - 
Given the uncertain state of the law in Britain on 

insider trading, and the rather hesitant approach of the 
Department of Trade, it is unlikely that these issues will - ý, 
ever come before a British Court. Even if they did, it is 

probable that the Courts would not be prepared to go as 
far, and as quickly, as for example the American Courts 
have; Lone in this respect. Professor Gower, addressing 
Professor Loss and Commissioner Cohen, whilst they were 
giving oral evidence to the Jenkins Committee, commented, 

'perhaps ohe " of the weaknesses of our system is that 
although we have pretty sweeping criminal provisions, - 
section 13... for example, I would have thought is quite 
as widely worded as your Rule lOb5 -I think the'accepted 
view here *is that this merely imposes criminal sanctions, 
and does not give rise to civil liability, and although 
people are occasionally fined or sent to prison it is 
never used by litigants. to recover when they think 
they have been done'. (481) 

He added, 
'the Prevention of Frauds (investment) Act is however 
intended for the protection of investors, just as the 
Factory lift is intended for the protection of workmen'.. 
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5) 0 If the courts accept that at least certain instances of 
insider trading are covered by section 13, the question of 
illegality arises. 

(482 
Professor Gower, whilst doubtful 

whether the British Courts would accept the implication 

theory of civil liability, comments that, 

'without ggoing' so far, they could, and it is submitted, 
should bold that a contract concluded in non-compliance 
with the statutes and rem lations was illegal and 
unenforceable, by the party in breach'. (493) 

In a footnote, to this comment, be adds that 'since the 

other party would 'be one of those intended to be protected 
there would be no obstacle in the way of his suing on the 

contract or for restitution. 
(484) 

It is submitted that 

this view is correct and the normal application of the 

principle of 'in pari delicto' would not apply. Indeed, 

Lord. Mansfield has stated, 

'where contracts or transactions are prohibited by 
positive statutes for protecting one set of men from 
another set of men; the one, from their situation and 
condition being liable to be oppressed or im osed upon 
by the other, there the Y: arties are not in pari delicto, 
and in furtherance of these statutes, the person 
injured, after the transaction is finished and completed, 
may-bring an action and defeat the contract'. (435) 

it would follow that the insider could not obtain the 

assistance of the Courts in the enforcement of the illegal 

contract or to enforce any right based thereupon. (486) 

Whilst accepting the presence of a number of problems, 

particularly with regard to the implication of civil 
recovery, it is respectfully submitted that section 13 of 
the Prevention of Frauds (Investment) : pct 1958, could 
provide a basis, albeit not an entirely satisfactory one, 
for the imposition of criminal, and possibly civil liability 
for certain cases of insider trading. It is unfortunate 
that the Department of Trade, and also the Director of 
Public Prosecutions have not been bolder in this respect. 
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(viii) THE QUESTION OF IMPLIED LIABILITY BASED ON VIOLATIONS 

OF T! RU ES OF SELF REGULATORY AGENCIES. ; ''I 

. With the recognition by the United States courts that it 

is possible in, certain instances to find an implied tort 

action for violation of self regulatory agency rules and 
regulations a new and significant vista of securities 
regulation has developed, albeit yet still in an embryonic 
form. (487) 

Under section 5 of the 1934 Act, brokers and dealers 

cannot execute "secur ties transactions on a securities 

market, unless such is registered or exempted from such. 
Under section 6, a candidate for registration must have 

such rules and regulations, as meet with the requirements 

of the 1934 Act and those of the SEC. Furthermore, no 

registration may be granted or remain in force, unless the 

securities exchange, has rules and procedures for disciplining 

its members, for 'conduct ... inconsistent with just and 

equitable principles of trade'. Apart from the threat of 

.- 
de-registration the SEC has no means of enforcing these 

self-regulatory rules, or review the agency's decisions, 

except upon an informal basis. In certain instances the 

Cormission does' have the power to require amendment to rules, 
however. 

Whilst the securities exchanges do enforce their various 

rules, such does not necessarily assist investors, who have 

been damnified by a violation. Also there is the fear and 
suspicion that the self-regulatory agencies are unlikely to 
be too hard on their own iaambers. In Baird v Franklin 

(488) 

an action was brought against officials of. the New York Stock 

Exchange, by persons who had lost their securities in the 

Richard Whitney affair. The Court of Appeals for the äecond 
Circuit, held that the Exchange had violated-section 6(b) 

of the 1934 Act for failing to take adequate disciplinary 

steps against Whitney once they were in possession of the 
true facts. Given the express purpose of the statute to 
protect public investors, if section 6 was not to be a 
snare and delusion the provision 'must be construed as 
granting to injured investors individual causes of action 
to enforce the statutory duties imposed upon the exchanges. 
The Court added, 
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'the fact that the statute provides no nachinery or 
procedure by which individual rights of action can 
proceed is immaterial. It is well established that 
members of a class for whose protection a statutory 
duty is created may sue for injuries resulting from 
its breach and that the common law will suaply a 
remedy if the statute gives none'. (489) 

ýHoviever, in the result a majority of the court considered 

that the plaintiffs had failed to establish damage traceable 

to the defendants violations. From this decision have 

stemmed a number of actions against both the national 

securities exchanges and the N. A. S. D. for failure to 

adequately maintain and police their rules. 
(490) 

It is open to the greatest doubt whether such an action 

would be feasible in Britain. The authorities such as 
they are, are hardly encouraging. For example in 

: einberaer v Inglis, Lord Buckmaster stated, 

'tbe London Stock Exchange... is not regulated in any 
way by charter or statute. The nanagerent ow6s no 
duties to the public and the business is subject to no 
regulations except those which froi time to time the 
council think right to in ose on those whoa they choose 
to admit. The prestige and authority of he 
institution depends entirely upon the reputation it 
has established gor honest and efficient business 
net 0ds... it is a private market, nonetheless, and 
access to it is only obtained through membership'. (491) 

It would seen that the element of public responsibility 
introduced through statutory regulation is critical. The 

power in the Department of Trade under section 15 of the 
Prevention of Frauds (Investment) Act 1958 to 'recognise' 

stock exchanges or associations of dealers, would not 
appear to be sufficient, as nothing expressly or iripliedly 
is said as to the public responsibilities of the body. It 
is interesting that Professor Yoran, has argued that as 
Section 46 of the-Israeli Securities Ordinance, is modelled 
on section 6 of the 1934 American Act, there' would be the 
possibility of such actions for violation of the rules of 
the Tel-Aviv Stock Exchange. 

Perhaps the most interesting cases, in"the United States, 
are those where private litigants have sought to proceed 
directly against listed companies and stock exchange members 
for failure to comply with the various obligations imposed 
upon them by the self-regulatory, authorities. The door was 
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opened first in Colonial Realty Corporation v Bache &, . Co, 
( 92) 

where the Court of Appeals for the Second Circuit stated that, 

'... we cannot ignore that the concept of supervised 
self-regulation is broad enough to encompass a rule 
which provides what amounts to a substitute for 
regulation by the SEC itself... A particular stock 
exchange rule could thus play an integral part in 
SEC regulation notwithstanding the Commissions 
decision to take a back seat role in its 
promulgation and enforcement, and ; ". e would not wish 
to say that such a rule could not provide the basis 
for implying a private right of action'. 
Circuit judge-Friendly continued, 'what emerges in 
that whether the courts are to imply federal civil 
liability for violation of exchange of ITý, SD rules by 
a member cannot be determined on the simplistic all 
or nothing basis... rather the Court must look at the 
nature of the particular rule and its place in the 
regulatory scheme,, with the party urging the 
implication of a federal liability carrying a 
considerably heavier burden of persuasion than when 
the violation is of the statute or an S 

. 
EC 

regulation... ' (493) 

The Court of Appeals for the Seventh Circuit in Buttery v 
Merrill Lynch, 

(494) 
opened the door even wider. A trustee 

in bankruptcy based on action against a member of the New 

York Stock Exchange, for violating the 'know your customer 

ruler. The District Court considered that this rule provided 

an important safeguard in' the protection of the public, 

and refused to dismiss the action. This was affirmed, by 

the Court of Appeals; Circuit Judge Cummings endorsed the 

observations of Lowenfels, in his excellent article in the 
Columbia Law Review, (ýý97) to the effect that, 

'the touchstone for determining whether or not the 
violation of a particular rule is actionable should 
properly depend upon its design, for the direct 
protection of investors'. 

In the present case the Court thought that Rule 405 does 

protect the public, and thus the recognition of a private 
cause of action would be entirely consistent with the 

purposes of the statute. On the otherband the Court 

emphasised that it was not deciding that a violation of 
Rule 405 was per se actionable. 

(406) 
A number of cases 

have followed, where the courts have either accepted 
obiter that there was liability, or have actually found 
liability. (497) 

Where fraud is. not mentioned in the 
complaint, or where the violation is not directly concerned 
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-554- with the prevention of fraud, the Courts have been less 

willing to support implied civil liability. (498) 

Various suggestions have been made as to the criteria 

that the Courts should adopt for finding liability. As 

has already been mentioned Professor Lowenfels considers 

that only those provisions that were promulgated for the 

direction protection of the investing public should be the 

basis of such liability. 
(499) 

Nicholas Wolfson and Thomas 

Russo maintain that the rule should reflect basic legal or 

ethical standards for the protection of investors which 
have been manifested in the securities laws. They should 

be matters of such significance that the SEC would have 

exercised its rule making potie°r and direct control had not 

the Exchanges done so. 
(500) 

The rule should be both precise 

and clear, however. In a Note in the Harvard Law ReviewC501) 

the writer again emphasises that the guiding principle must 

be that of the protection of the public, as with the general 

application of the statutory tort doctrine in the field ol. 

securities laws. Shipman, has commented that. only those 

self-regulatory rules that are a direct substitute for 

rules should be regarded as affording a private right of 

action. 
(702) On the other hand Sediker, considers that 

violations of self regulatory rules should only be 

considered as evidence of violation of an existing SEC 
' 

rule or law, C503) 
at least in the field of 'suitability'. 

(504} 

The American Law Institute in its Draft Federal Securities 

Code, accepted that there had been a degree of criticism 
about developments in this field, but nonetheless thought 

that few would regard all instances of implied liability 

for violation of self-regulatory norms as unjustified, 'if 

only because of the sometime fortuitous choice of quasi- 
regulator as between one of these bodies and the SEC'. 

(505) 

In the result the Institute, recommends that under section 
1416, it should be provided that a person who violates a 
rule of a national securities exchange, or registered 
association of securities dealers and the SEC determines 
that the rule is within this section, by exercise of its 

own rule making powers, will be liable to the customer for 

any loss caused by the villation. The SEC is empowered to 
designate specific rules or categories of'such for inclusion 
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in this Drovision. In any case which the SEC leaves open, 
the matter will be decided upon by the Court according to the 

existing principles. The . american Law Institute provide 
however that the Court should inter elia have regard to 

whether the rule was required to be adopted or amended by 

the SEC, whether it is in effect a substitute for an SEC 

rule, or parallel to an SEC rule, whether it was intended 
} 

to afford this kind of protection to the class of which 
the plaintiff is a member and whether the imposition of 

civil liability would discourage the exchange or 'association 

on question properly performing its intended function. 

As with remedies against the self-regulatory authority 
itself, it is to be doubted whether the British Courts 

would tolerate such liability. (506) 
Of course the Courts 

may well accept that the rules and' regulations of the 

stock exchange and for example the Takeover Code are 

evidence of accepted and proper principles of trade. 

Indeed through operation of the law custom they might 

actually be accepted into the law. Other than through 

these two avenues it is unlikely the British courts would 
find civil liability for breach of a rule of a self-regulatory 

agency. where certain persons cause damage to the 

corporation by pre judicin'g the continued privilege of a 
stock exchange quotation it is possible that a Court would 
allow suit., as has occurred in 1aaerica. 

It üii ht also be possible to argue that the real 
beneficiaries of a listing agreement are the shareholders, 
and they can thus enforce the terms of such directly against 
the parties. 

(507) 
This is again very doubtful. Further : ore 

apart from the obligation to report insider transactions 
there are no self-regulatory rules in the United Kingdom 

prohibiting insider trading. 
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5S7 (ix) CO :: Cýy INHIBITIONS ON II SIDER T. ýR DING IN THE 
LTi: 11ED ; Jýlti'iES OF 

týM 
RI Cit. 

(A) ICI ABILITY OF THE I . OIDER TO THOSE PERSONS WITH WHOi°I 

HE DEALT. 

Given the multiplicity of state jurisdictions within 
the Union, there is a wide variety of approaches as to 

whether insiders can be rendered liable at co on law for 

insider trading. (508) 

Looking first at the question of liability to those with 
whom the insider might have traded. The vast majority of 
older cases, and a significant proportion of the more recent 
ones adopt a strict approach, compatible with the 
traditional interpretation of the Percival v Wright decision. 
This approach, which is often referred to as the 'majority 

rule' provides that directors and officers do not owe 
fiduciary duties to individual shareholders in the absence 
of a special relationship p or fraud . 

C509 
For example 

justice qua in Gladstone v Murray, 610) 
stated, 

'it is true-that Sawyer (the defendant insider) as an 
officer of the company was a fiduciary towards the 
com_? any and was bound in all his dealings with the 
company to place its interests above. his, own and to 
exercise the utmost good faith... but his position as 
an officer and stockholder of the company did not 
create of itself a fiduciary relation between himself 
and a single stockholder whose stock he might buy'. 

A number of courts, however, whilst starting from the premise 
that a director owes no fiduciary duty of disclosure to 
individual shareholders, have either found some additional 
factor, such as fraud or a special relationship, or indeed 
decided the case in favour of the plaintiff on entirely 
other grounds. As Professor Henn, observes, 'in the last 
fifty years although the strict rule has been announced as 
a starting point in many cases it has actually been applied 
in pure form in very fel;. (511) 

The majority approach has 
been justified on the basis that the corporate principal 
has no interest in the share dealings of, its insiders, but 
this notion itself has been increasingly criticised. For 
instance the Californian Court of Appeals, in Taylor v 
Wright stated, 
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s55 '... the fallacy of the majority approach is that the 
detailed information that a director has of corporate 
affairs is in a very real sense property of the 
corporation and no director should be permitted to 
use such information for his own benefit at the 
expense of the stockholders'. (512) 

The Courts bave-thus sought to escape what they consider to 

be the injustices of the strict rule by adopting the 

approach that directors and officers are subject generally 
to fiduciary and good faith duties owed directly to the 

individual shareholders. 
(513) 

The impact of this 'minority' 

or 'fiduciary' rule was. graphically illustrated in the 
I-ansas decision of Hotchkiss v Fisher. (514) 

Here Judge 
Burch laid down the proposition that a director negotiating 
for the purchase of shares was in the same position as a 
trustee and was thus under a scrupulous duty of fairness. 
Furthermore the director was under a duty to communicate all 

material facts to the shareholder which he knew or 'should 

have known', in addition the Court considered that it was 

not enough for the director to make a bald statement of the 
facts as 'without being analysed and interpreted the 

statement would convey little information respecting 
financial condition to a shareholder who did not acknowledge 
competency. 

(515)- 
In Jacobson v Yaschik, 

(516) 
a similar duty 

was placed upon n majority shareholder. 
The vast majority of cases where the Courts have applied 

the 'minority rule' have involved close corporations. In 
this leading work on Close Corporations, O'Neal justifies 
this on the basis 'of the intimacy among participants in a 
close corporation. 

(51') 
Of course where private corporations 

are. involved there is not the problem of anonymous stock 
market trading, which has proved to be an important inhibition 
on the Courts accepting the fiduciary. approach with regard 
to public corporations. 

Another significant area where the fiduciary rule has 
been applied is where insiders are negotiating with 
shareholders for the corporation to re-purchase their 
securities. 

(518) 
Mention has already been made of this in 

the context of a corporate issuers insider trading under 
Rule 10b5. 

Whilst it is perfectly true, as the Court observed in 
Taylor v Wright, 
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'cases have adopted the more realistic view that such 
a duty exists because the stockholders have placed the 
directors in a strategic position where they can 
secure first band knowledge of important developments 
and where they can make it appear the shares are much 
less valuable than they really are. The astonishing 
thing is that practically every legal writer has 
approved the so-called minority view'. (519) 

On the other hand there are in truth few decisions where 
it has actually been applied, and in many of those where 
it has, it is at least arguable that there was fraud or 

some other relationship giving rise to a fiduciary of 

special duty. Perhaps the most interesting approach, at 
least from the British point of view is that, named the 

'special facts rule'. This is very much a middle of the 

road approach, imposing stricter duties than those 

counternanced by the majority rule but not going so far 

as the minority rule. The origin of this very important 

rule,, is in the Filipino decision of Strong et al v 
Gutierrez Repide. As this decision now represents the 

law both in the United'States of America, and the Republic 

of the Philippines, and has also recently been received 
into New Zealand late it will be given extensive 
discussion here. (5205 

The facts of the case were, that 
in 1902, the United States Government, in conjunction 
with the Government of the Philippine Islands, decided to 

acquire the beneficial ownership of lands in the possession 
of the Philippine Sugar Estates Development Company Ltd, 

and thus commenced negotiations with the defendant, 
Francisco Gutierrez Repide, who was one of'five directors 

of the company, but who bad been appointed agent and 
General Adrainistrator 'with exclusive intervention in the 

management'. The contract of sale,, with Repide, as 
representative for' the company, was finally signed in 
December 1903. As the defendant owned 7551o of the company's 
stock, throughout the negotiations he know that the eventual 
decision rested with him. He was-also aware that because 

of civil unrest, if the sale was not effected the lands 
would be' practically worthless. During the negotiations 
when the defendant was still holding out for a higher price 
he purchased 800 of the plaintiff's shares, which were in 
the possession of the plaintiff's agent, Jones, a fact 
that Repide was aware of. Instead of personally approaching 

Sý 
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Jones who had an office next door to him, Repide employed 
Kauffman, who in turn retained Sloan, a broker,. to acquire 
the securities from Jones. Kauffman had told Sloan that 

the securities were for a member of Kauffman's family, and 

neither Sloan or Jones were aware that the true purchaser 

was none-other than Repide. It was accepted that Jones 

would not have sold the securities of the plaintiffs for 

the price he did, had he known of the true identity of 
the purchaser, as knowing of his pivotal role in the 

negotiations with-the Government for the sale of the lands, 

all of which was common knowledge, the implication of profit 

was obvious. 
The plaintiffs, Elaina Erica and Richard Strong brought 

an action in the Commercial District Court of Manila 

seeking recission of the transaction, on the ground that the 

sale transaction had been in excess of the agents authority, 

and that the defendant bad committed a fraud, in that he 

bad failed to disclose highly material information about 
the value of the securities. Judge Beekman Jinthrop, 
delivering a judgment, dated April 29th 1904, found for 

the plaintiffs. He considered that the transaction was 
void for fraud, and also as in excess of the agents 
authority, and in consequence ordered restitution. 

021) 

Repide, appealed to the Supreme Court of the Philippine 

Islands, which by a majority decision affirmed the Manila 

District Court. (522) 
The Supreme courts determination 

with regard to the allegations of fraud are of particular 
interest. The basis of the 

, 
plaintiff's argument was that 

under Article 1265 of the Civil Code consent or agreement 

gained by deceit is void, and that by 
., 'xticle 1269, there 

is deceit where a person is induced to execute a contract 
through 'insidious machinations'. In the words of Justice 
Tracey, 

'the machinations with which the defendant is charged 
consist in the suppression of his identity while 
negotiating for the stock and when paying for it and 
also of his intention as a majority stockholder in 
the company to close the negotiations ... the prospect 
of such a sale would have materially affected. the 
price of the stock'. (523) 

The majority, emphasised that 'neither the plaintiff nor 
her agent applied to the defendant for information or 
communicated with him in airy way'. Furthermore, there was 
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no allegation that the defendant had made affirmative 

statements in either private or public for the purpose of 

influencing the sale. Thus, the Supreme Court found, 

'in the action of the delendant... nothing not permissible 
as against holders of stock for sale, unless a peculiar 
duty on his part arose by reason of his office in the 
association'. (524) 

Referring to the defendants position as the I! aiia in` 

Director and controlling shareholder, Justice Tracey asked, 

' did his knowledge of what was being done and' what 
would be done incapacitate'him in dealing with a 
fellow-stockholder not 

. 
so enlightened? Was he in 

duty bound to disclose either his information or his 
intentions or even his identity'? 

The Court reviewed both American and British decisions in 

point, but considered that so far as the law bad developed. 

in the Philippines, there was nothing extendinG 

responsibility on directors 'beyond the corporate property 

actually under their control. 'TThe Court emphasised that, 

' it is not suSCested that they owe any duty to the 
re: aäers in respect of their individual stock, which 
is fully recocnised as separate property'. 

It followed that as directors are, 

'not charged with the administration or alienation 
of the shares in the hands of the members and in 
respect to theca they are not nandatories and hold no 
trust relation to the owners'.. 

Furthermore, in the Courts view the members have no title 

to the corporate property as such, and thus the allegation 
that the information was corporate property on trust for 

the individual members failed. a 

'consequently the defendant violated no duty in not 
communicating to the plaintiff his purpose in buying 
her shares bnd has been shorn guilty of no fraud'. 

Thus the majority only affirmed the determination of-the 

, District Court on the basis of the first ground, that is 

excess of o ency, and not upon the alleged duty to disclose. 
It is interesting that the two Pilippino judges, in the 

Court, Arellano C. J, and Justice Napa, both thought that "the 
decision of the lower co-Urt-should be reversed with regard 
to both grounds. 

(525) -Both judges thought that the 

reasoning; of the District Court on the question of fraud 
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was deficient and they would consider it 'absolutely 

impossible ... to subscribe' to it. The minority thought 

at no time was there any evidence to suC est that Jones 

had been misled, and 'it is absolutely erroneous to 

consider as consent obtained by deceit consent given upon 
insufficient information. Arellano C. J, added that, 

'it is still more erroneous to regard the consent of 
one of the parties as vitiated by reason of lack of 
sufficient, information on the part of some third 
person, no matter how much interested the latter may 
have been in the contract'. (526) 

The case was granted a rehearing, a few months later, on 
the basis of new evidence becoming available. Here the 

-majority of the Supreme Court, including both 11rellano C. J, 

and Napa J, found for the defendant on both -; rounds. 
(52'? ) 

}were was however, an interesting development, in that 
Justice Johnson, claimed that his concurring opinion in 
the first hearing, bad been lost and ignored. This 

opinion had concurred with the majority's result only as 
to the second ground, that is fraud, and of course the 

majority, in the first hearing had rejected this ground, 
finding for the plaintiffs solely upon the question of 
excess of authority. Thus in the second hearing the 
Justice dissented, from the majority with regard to both 

grounds. 
C528} 

Justice Johnson, stated that when 

stockholders elect a director, the directors, '; 

'thereby become the agents and stand in a fiduciary 
relation with the stockholders in the management of 
such corporation and will not be permitted thereafter, 
during the continuance of such relation, to deal with the property of said corporation in a ;, ray which will 
result to their individual benefit as against the 
rights the interests of said stockholders. If they do, 
such special advantage will be for the benefit of the 
particular stockholders injured. This does not however 
mean that a director may not openly and above board 
deal in the stock of his corporation, buy and sell the 
same at his pleasure. It simply means that when the 
general manager of a corporation or a director... has 
it within his peculiar power to greatly enhance the 
value of the stock of the corporation, that be cannot 
secretly buy the stock of the stockholders.. '. at a 
shockingly reduced price without giving them full 
information concerning the present and prospective 
value of the stock.... ' 

The learned Justice continued that, ' 
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'I maintain that whatever financial gain the general 
manager, the board of directors, or any member of the 
same may secure in this way shall result to the 
benefit of the stockholders, or to any one of them 
so injured'. (529) 

Thus fundamental to the view of Justice Johnson, and the 
First Instance decision is that directors 'occupy a 
fiduciary relation to the stockholders and should be 
treated by the Courts as trustees for them'. Justice 
Johnson, cited with approval the observation of Justice 
Lamar in Oliver v'Oliver et all, 

(530) 
to the effect that, 

'all the authorities agree that a director is a trustee 
for the company and in his capacity as such he serves 
the interest of the entire body of stockholders, as 
well as those of the individual stockholders... but the 
fact that he is a trustee for all is not to be perverted 
into a holding that he is under no obligation to each. 
The fact that he must serve the company does not warrant 
him in becoming an active and successful opponent of an 
individual stockholder with reference to the latters 
undivided interest in the other property committed to 
the director's case. That he is primarily trustee for 
the corporation is not intended to make the artificial 
entity a fetish to be worshipped in the sacrifice of 
those who in. the last analysis are the real parties at 
interest'. 

The Court in Oliver v Oliver, conceived of inside 
information as a corporate asset which could not be used 
for the personal benefit, of a fiduciary, and thus held 
that directors were under a duty to disclose such provided 
such would not damnify the corporation, before trading in 
the company's securities. 

As the Philippine Islands were then part of the United 
States Commonwealth, appeal was made to thQ 'Supreme Court 
of the United States. The Supreme Court, reversed the 
decisions of the Supreme Court of the Philippine Islands 
and. restored the decision of the Commercial District Court 
of Manila, in an epoch making decision. (531) 

The decision 
was delivered by Justice Peckham, who summed up the relevant 
issues in the following words, 

'the question is whether under the circumstances... it was the duty of the defendant acting in good faith to disclose to the agent of the plaintiff the facts bearing 
upon, or which might effect the value of the stock'. 

The Supreme Court, agreeing with Justice Johnson in the 
Supreme Court of the Philippine Islands accepted the view 
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of the District Court Judge that there was ample evidence 
substantiating the allegations of fraud. The American 
Supreme Court, expressly disagreed with the view of the 

Filippino Court that the words 'insidious machinations' in 

Article 1269, required a deceitful statement, on the 

contrary it was : satisfied ".., here the party obtaining the 

consent does so by means of concealing or omitting to 

state a material fact, with intent to deceive, "by reason 
of which omission or concealment the other party was induced 
to give his consent which he would not otherwise have 

given... as in such cases concealment is equivalent to 

mis-representation'. 
It is interesting that the Supreme Court accepted that 

the normal relationship of director and shareholder was 
not one of beneficiary and trustee, and thus there was no 
duty upon a director to disclose general information in his 

possession that might well bear upon the price of the 

securities in question. however, the Court emphasised that 
in those decisions where the so called minority rule has 
been applied, special facts existed which took the case 
outside this general rule. In those cases where the majority 
rule has been applied, the relationship was merely one of 
director and shareholder, and there were no other 
circumstances importing additional duties. In the present 
case, the Supreme Court stated, 

'it is here sought to make the defendant responsible for his actions not alone and simply in his character 
as a director but because in consideration of all the 
existing circumstances ... it became the duty of the 
defendant acting in good faith to state the facts 
before making the purchase. That the defendant was a 
director of the company is merely one of the facts upon 
which liability is asserted, the existance of all the 
others in addition making such a combination as rendered it the plain duty of the defendant to speak'. 

The Court referred to the fact that the defendant held ? 5/ 
of the company's securities, was the administrator and 
negotiator for the company, and most itiportantly, 

'was acting substantially as the agent of the 
shareholders of his company by reason of his ownership of the shares ... and by the acquiescence of all the 
other shareholders, and the negotiations were for the 
sale of the whole property of the company'. 

Given these circumstances, the highly 'unusual nature of the. 
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case and the defendants position must be appreciated. Jith 

this relationship and the deliberate concealment of the 

defendant's identity, and given the fact that the information 

had come to the defendant in his position as agent or trustee 

for sale of the shareholders, the Court accepted there were 

special facts entitling the plaintiffs to recover. 
The Supreme Court adopted the observations of the 

Commercial District Court in Hanila that the defendant 

'concealing his identity when procuring the purchase of 

stock by the agent. was in itself strong evidence of fraud on 
the part of the defendant'. The Supreme Court emphasised 
the reason for concealing identity was to avoid creating 

suspicions on the part of the plaintiffs agents, and thus 

to evade the necessity of having to answer the agents 

questions as to the state of the negotiations. It is 

doubzful whether the Supreme Court considered that mere 

concealment of identity without the motivation of 'avoiding 

questions fror- the other party gras necessarily fraudulent, 

or indeed evidence of fraud. In Eroffe v Horton, the Court 

of ý. Dpeals for the Second Circuit, observed. that, 

1411 he made the purchase openly from ano Jiver director, 
we shall assume for present purposes that be would be 
liable only for actual * mis-representation as to the 
corporations condition, but if he made the purchase 
secretly and prevented such an inquiry as the seller 
muht make if be knew one well acquainted with the 
corporations affairs and prospects wanted to add to 
his holdings, he was bound to disclose the facts within 
his knowledge which the seller would naturally want to 
know if not diverted from his inquiry. He could in short 
deal openly and leave the seller to investigate as he 
chose or deal secretly and be bound to disclose the 
facts pertinent as to the question of vwlue'. (532) 

It : could seem that in close corporations, the insider status 
of the purchaser or seller is always important. 0) 

The approach of the 'Supreme Court, has been followed in 

a number of decisions. Whilst directors are nor normally 
considered trustees for shareholders collectively and 
individually the presence of special facts may impose such 
a relationship upon them. The difficulty has been in 
isolating exactly what facts or developments are likely to 
come wit ili hin the special fact; doctrine. Uhilst corporate 
mergers, re-orGanisations and acquisitions are within the 
doctrine, it would see= that a' director, is not under a 
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duty to disclose general information as to the prospects 
I'I 

of the comz: any, unless he is questioned as to such, or he 

approaches the other party with regard to selling. 
534) 

Jith regard to both the special facts doctrine and the 

minority rule there are very great problems where the 

securities are traded through a securities market. In 

the leading case of Goodwin v Agassiz, Chief Judge Rugg, 

stated that� I 

'an honest director would be in a difficult situation 
if he could neither buy nor sell on the stock exchange 
shares of stock is his cor7oration without first 
seeking out the actual ultimate party to the 
transaction and disclosing to him everything that a 
Court or jury Light later find that he knew affecting 
the real or speculative value of the shares. Business 
of that nature is a matter to be governed by practical 
rules. Fiduciary obligations of directors ought not 
to be so onerous that men of experience and ability 
will be deterred from accepting that office. Law (535) in its sanctions is not co-extensive with morality'. 

This observation is not to be taken as affording insiders 

carte blanche authority to engage in insider trading, 
however. The Iiassacbusetts Supreme Court, found, that 
the defendants had not solicited the plaintiff, and that f ,. 
the transaction was in the context of an anonymous stock 

exchange, the plaintiff being an experienced investor. 
Vurt1 ermore, the information in question had been far from 

certain in fulfilment and to have made a premature disclosure" 

might have resulted in liability if. the event did not H 

materialise. Certainly if the insider in question is 
{ 

implicated in the failure of the company to make an adequate 
disclosure, he should not be exonerated. Indeed Ballantine 
has written that 'dishonest directors should not find 

absolution from retributive justice by concealing their' 
identity from their victims under the mask of the stock 
exchange'. 

C536) 

Professor Loss has commented that in actual fact the 
old majority rule has been substantially merged into the 

special circumstances doctrine which in turn has become 
scarcely distinguishable from the minority rule. 

(537) 
He 

considers that 'it seems fair to conclude... that the .... 
majority rule is gradually giving way to the generally 
growing feeling of responsibility of corporate insiders - the 
development of a status of trusteeship in a non-technical 
sense', 

(538) 
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6'67 (B) LIABILITY OF THE INSIDER TO THE CORPORATE ISSUER 

The law with regard to the relationship between a 

corporate fiduciary and his corporation in the United States 

is basically very similar to that in the United Kingdom. 
(539) 

Although the American rules on secret profits and deriving 

advantage from a corporate office are equally strict to 

those in Britain, 
(540) it is interesting that the American 

Courts have generally not imposed liability inrinstances 

of insider trading unless such amounted to a deprivation of 

a corporate asset. The American Courts have in a-number of 

cases emphasised that corporate insiders cannot utilise 
their strategic position for their own preferment. 

(541) 

The duty of loyalty, as traditionally laid down is not as 

wide as it probably is in Britain. For example-in Guth v 
Loft the Supreme Court of Delaware stated, 

'if there is presented to a corporation officer or 
director a business opportunity which the corporation 
is financially able to undertake, is from its nature 
in the line of the corporations business and is of 
practical advantage to it, is one in which the 
corporation has an interest or a reasonable expectation 
and by embracing the opportunity the self interest of 
the officer or director will be brought into conflict 
with that of his corporation the law will not permit 
him to seize the opportunity for himself'. (542) 

Thus as a general rule under the American law an opportunity 
will only be considered as belonging to the company if it 

relates to property in respect of which the company has an 
interest already existing-or of which it has an expectancy 
growing out of an existing right or that it is essential to 
the existence of the company. 

(543) 

The notion of corporate opportunity in the context of 

share transactions has a greater significance in the United 

States than in Britain for the obvious reason that American 

Corporations are at liberty to purchase their own securities. 
Whilst it is true, as Professor Slaughter points out,. the 

mere fact of insider trading in 'the outstanding stock of an 
insiders corporation normally will not give rise to the 

corporate opportunity doctrine' as the outstanding stock is 
the individual property of the respective shareholders and 
cannot be said to be the property of the corporation, 

(544) 

where the company has a declared, or intended policy of 
re-acquisition this would not'be so. 

(545) 
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An interesting case, involving these common law 

principles is Brophy v Cities Service Company, 
(546) 

The Delaware Court of Chancery held that whilst as a 

normal rule a company's officers, directors and employers 

could deal in the securities of the corporate issuer with 

complete liberty, an employe, 
(547) 

who had in the course 

of his employment acquired knowledge of the company's 

secret intention to make large corporate re-purchases in 

the market could not use that information for the purposes 

of his own stock market trading. Thus in this case, the 

Court dismissed the employee's motion to dismiss a claim 
by the corporation for an accounting of . profits, and held 

that it was irrelevant that the corporation could not show 

any loss, as the fiduciary rules of equity operated on the 

basis of public policy and not necessarily upon a showing 
of damage. (548) 

In any case the Court considered that an 

employee competing with the corporation, when it was about 
to initiate corporate re-purchases, had a sufficient 

element of potential damage and harm to the corporate 

plaintiff. 
(549) 

It is not without interest that this 

decision was not followed for almost twenty years. 
(550) 

However, in the last few years there have been a further 

two very important decisions in this field, one in the 
Court of Appeals for iVew York, and the other in the Federal 
Court of Appeals for the Second Circuit. The first of 
these decisions was that of Diamond v 0reamuno. 

(551) The 

complaint was filed by shareholders of Management 
Assistance Inc., asserting a derivative- action against a 
number of officers and. directors to compel an accounting of 
profits allegedly resulting from a breach 'of fiduciary duties. 
The defendants Oreamuno and Gonzalez, the Chairman and 
President. of Management Assistance Inc., by virtue of their 

positions had been in possession of information that the 

earnings of the corporation had fallen as much as 75°; over 
the prior years earnings due to a large rise in certain 
expenses that the corporation was obliged to incur in 

providing its services. Before the public announcement of 
the sever drop in earnings the defendants sold 56,500 shares, 
in Management Assistance Inc., After the announcement of 
the earnings drop the market price of the corporations 
securities fell 0 11 a share. The plaintiffs thus alleged 
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that by taking advantage' of their privileged position 

and their access to confidential information, Oreamuno and 
Gonzalez were able to realise $ 800,000 more for their 

securities than they would have, had this inside information 

not been available to them'. The plaintiff's thus sought 
an accounting of this sum to the corporation, on the basis, 

'that the defendants were forbidden to use such information... 

for their own personal profit or gain'. The New York Suprene 

Court, Special Tern, New York County, dismissed the action 

on the defendants. motion for failure to state a cause of 

action known in law or equity. 
5-52) 

- 
The Appellate Division reversed this dismissal, and 

stated, 

'these fiduciaries are not being charged because they 
sold stock, or because transactions in securities might 
subvert their proper functioning as executives of the 
company or blemish its reputation. They are being 
charged because they converted into money to their 
own use sometbinE belonging not to them but their 
corporation-inside information. That the method of 
conversion consis. ted of transactions in securities is 
not the legally significant factor'. (553) 

The New York Court of Appeals affirmed the decision of the 

Appellate Division, and answered the question raised in the 

certification; 'whether officers and directors may be 

accountable to their corporations for gains realised by 
them from transactions in the company's stock as a result of 
their material inside information' in the affirmative. 

The decision of the Court of Appeals. `glas delivered by 
Chief Judge Fuld. The Learned Judge emphasised at the 

commencement of his opinion that, 

'it is well established as a general proposition that a 
person who acquires special knowledge or information 
by virtue of a confidential or fiduciary relationship 
with another, is not free to exploit that knowledge or 
information for his own personal benefit but must 
account to his principal for any profits derived. 
therefron... this in turn is merely a corollary of the 
broader principle inherent in the nature of the fiduciary 
relationship that prohibits a trustee or agent from 
extracting secret profits from his position of trust'. 

Whilst the defendants accepted that they had behaved unfairly 
to the persons with whom they had in fact traded on the 
securities market, but disputed whether the company had in 
fact suffered any harm, and thus contended that a derivative 
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action was inappropriate. Indeed the complaint as filed 

alleged no damage. The Court thought that where a claim 
was based on an alleged violation of a fiduciary duty it was 
unnecessary to allege or substantiate barm. It is interesting 

that the Court of Appeal here made no distinction between 

accounting for a secret profit and a mis-appropriation of 

a corporate opportunity. The sole question in the mind of 
the Court-was whether the corporation had a better claim to, 
the profits than the defendants. The Court decided that, 

'in our opinion there can be no justification-for 
permitting officers and directors such as the defendants 
to retain for themselves profits, which it is alleged 
they derived solely from exploiting information gained 
by virtue of their position as corporate officials'. (554) 

The Court of Appeals pointed out that despite the lack of 
any specific allegation of damage, it was possible to consider 
that the defendants actions has caused injury to the 

corporation as, 

'although the corporation may have little concern with 
the day to day transactions in its securities, it has a 
great interest in maintaining a reputation for integrity, 
an image of probity, for its management and in insuring 
the continued public acceptance and marketability of its ! +' 
stock' . (555) 

The learned Chief Justice continued. that where directors 
and officers indulge in insider trading, 'the effect may be 
to cast a cloud on the corporations name, injure stockholders 
relations and undermine regard for the corporations 
securities'. 

(556) 

The defendants sought to emphasise the advantages that 
can result where directors and officers have securities in 
their own companies and thus have an identity of interest 
with the other members. The Court found that there was a 
considerable difference 'between corporate officers who 
assume the same risks and obtain the same benefits as 
other shareholders and those who use their privileged 
position to gain special advantages not available to others'. 
Indeed it was the notion of equality which defeated the 
insiders. 

Although it was acknowledged that there was a little 
authority specifically on the complaint in the present case 
the Court found support in section 16(b) of the Securities 
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Exchange Act 1934 and the recognition by the legislature 
that this was the best way of dealing with the abuse. 

(55? ) 

The Court of Appeals catagorically rejected the argument 
that the Federal law was exhaustive as to anti-insider 
trading provisions, and the argument that the present 
decision would create the possibility of double liability, 

at Federal and State levels for the same act. 
(558) 

It is interesting that the State Courts were rather 

sceptical as to the practical utility of the Federal Law. 

In particular, the Court pointed out that Rule 10b5 was 
invariably enforced only by SEC injunctive suits, the 

class action being surrounded by considerable uncertainty. 
Indeed the Court found no case where an individual 

shareholder had ever recovered against insiders trading on 

a national securities exchange. Thus in the result to 

Court of Appeals saw no reason for not allowing the present 

action to proceed. 
The second case, referred to, is that of the United 

States Court of Appeals for the Second Circuit in Schein v 
Chasen, and GreRorio v Lums Inc., (559) Although the facts 

upon which the present action was based have already been 

mentioned in connection with the SEC's enforcement 
proceedings, it is conducive the clarity to briefly mention 
the salient facts again. After discovering that his 

corporations earnings would be materially lower than had 
been previously estimated and announced, Chasen the president 
of Lum's Inc, disclosed this information to Simon a 
Stockbroker employed by Lehmans who in turn passed it on to 

oil and dundt who were portfolio managers of a number of 
investment and mutual-funds. Acting on this information at 

'least tow of the funds sold out of Lum' s stock prior to the 

public announcement. The plaintiffs brought a derivative 

action under diversity jurisdiction of the Federal District 
Court of Southern New York alleging breaches of fiduciary 
duty by Chasers, the broker and the investment managers, and 
seeking an accounting of profits. 

The District Court considered that the Florida state law 
was the appropriate law, and then accepted the defendants 
motion for dismissal upon the basis that there was no cause 
of action recognised by Florida"lawý imposing liability to 
account upon fiduciaries for their trading in an anonymous* 
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572 capital market on the basis of confidential information. 

Furthermore, apart fron Chasen, the other defendants were 

not in any case fiduciaries. (560) 

The plaintiffs appealed solely upon the ground that the 

District Court had erred in determining that there was no 

cause of action-in Florida law. The Court of Appeals by a 

majority decided that there was a proper cause of action 
disclosed. against 

_the 
broker and two mutual funs, the 

other defendants being out of jurisdiction. 
(561) 

The plaintiffs bad accepted that there was no law in 

point in Florida, but contended that had the Florida State 
Courts been called upon to decide the matter they would 
have followed the New York decision in Diamond v Oreamuno. 
The Second Circuit pointed out that they were not only being 

asked to endorse the New York decision, but also extend it, 

'to reach third parties, who though not officers or 
directors of the injured corporation, are involved with 
directors in a common enterprise to misuse confidential 
corporate information for their own enrichment'. (562) 

2'lthou`h there was no allegation of a spacific. agreemernt, 
the Court thought that it was obvious from the sequence of 
events that there aas a common enterprise pursuant to which 
Chasm was to pass material information to ý; imvn, who Was 
then to pass it to the mutüial funds, and the funds were to 

capitalise upon it by selling Lums stock prior to the time 
that the information was disclosed to the public. Jhilst 
the defendants did not deny this, they did argue that they 
could not be considered to be in a fiduciary relationship 
with the corporation, and thus owed Lum's Inc., no duty not 
to 'cash in on confidential information for, their own 
advantage'. Horeover they contended that it would be unfair H 
to hold them personally liable for the profits of the mutual ýfunds, 

as they had not themselveb traded, or benefited 
personally. 

Circuit Judge Waterman, stated, 

'as a court of equity viewing the case... we cannot agree 
that the stretch of Diamond does not reach the defendants 
in this case. -.: e find nothing in the language of Diamond 
to suggest that co-adventurers of the directors who breach 
their duties should not be subject to the same liabilities 
as those of the director himself for the misuse of 
corporate information. Indeed the general rule has always been that 'one who knowingly participates in or joins in 
an enter., )rise whereby a violation of a fiduciary 
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obligation is affected is liable jointly and servelly ''. with the recreant fiduciary'. (563) 

Ho,. -lever, it should be noted that.. in Diamond v Oreamuro 

the actions brought against the other directors who 

acquiesced in the violation of the Chairman and President 

were d'smisa Circuit Judge Waterman, thought in { 
dismissed. (564) 

the present. case the defendants had actively participated 
in the illicit transactions, and in Diamond there was no 

allegation that the other directors had been engaged in a 
joint venture with the insider traders. (565) 

The Court of Appeals . added that given the corporate 
interest that the Diamond decision is designed to protect, 
it is immaterial to the preservation of that interest 

whether the director trades on his own account in the 

corporations stöck or whether he passes on the information 

to outsiders who then trade in the company's stock. For 

in either case as long as the director is involved the 

prestige and good will of the corporation may be tarnished 

the public relevation that the director has been involved 

in unethical conduct. Thus the restriction of liability 

to directors only would be self-defeating. 
It has been pointed out that the courts reference to the 

damage caused by the corporations reputation by allegations 
of insider trading, is not really the basis for the courts 
deteryination in favour of liability. In the present case, 
as well as in both Brophy and Diamond the Court mentioned 
the question of corporate harm without actually analysing it. 
Certainly if such was the reason for finding liability it 
is strange the liability is not compensatory rather than to 

account for profits. In truth it would seem that the Courts 

were concerned to express the public policy against insider 
trading. This much is clear from. Circuit Judge Waterman' s 
comment, that, 

'Diamond the law of the jurisdiction in which the New 
York ExchanGe is seated, has the prophylactic effect 
of providing a dis-incentive to insider trading. It 
is clear that this cleansing effect ought to reach third parties who through a breach, of a fiduciary 
relationship, become traders advanta, eously possessed 
of confidential insider information. '.. ' 

. urthernore, as in the Diamond case the Court referred both 
to the deficiencies of the present Federal law, and to the 
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relative equities between the com-pang and the. defendants 

as to the profit. ' 

-, he majority, thus held that 'wehen the defendants 

received their tip fror, Chasen they were automatically 

cloathed with a duty to Luci's not to use the information 

for their own selfish advanta-es' . ºJith regard to the 

contentions of the defendants that they had received no 

profits so, as to be subjected to a constructive, trust, the 

Court held that as they bad knowingly used insider 

information all those involved were jointly and servelly 
liable for the whole profit, on established principles of 

equity. The Court of Appeals added that, 

'accordingly we hold that it would be proper to hold 
Lehman Brothers and Simon just as accountable for the 
profits made by their tippees... as the tippees 
themselves'. (566) 

The Court was equally unsympathetic to the defendants plea 
that there ; giere already private actions pending against 

them, 
(56x1) 

and there had been already administrative 

proceeding-s(563) unlike in the Diamond case. Circuit 

Judge : aterman, thought that the defendants solution was 

to interplead these other plaintiffs, as had been sugsested 
in Diamond. It has been suggested that the same expedient 
as that adopted in Texas Gizlf Sulphur would be used, whereby 
all monies would be paid into Court for distribution. 069) 

what is of great interest in the present case is the 

vigorous dissent of Circuit Judge Kaufman, who whilst 
a`reeing that insider trading was highly improper, thought 
that the majority decision had overstepped the boundaries 

of common sense. He commented, 

'the adage that hard facts make bad law is about to 
come true here, ... judges are not free agents roaming 
at will to create. law to fit facts'. 

continued, 
'in the absence of any viable precedent upon which to 
base the totally neyý' concept of law espoused by ray 
brothers, it is clear that they announce an extraordinary, 
expansive, and incorrect reading of New York law solely 
because of their urge to provide a disincentive to insider 
trading. I agree with their objective but I question the 
means On1loyed'. (570) 

The proposition of law accepted by the majority, is startling 
when stated by Kaufman. A person with no relationship 
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whatsoever, fiduciary or otherwise to a corporation, who 
trades in its shares on the basis of material inside 
information becomes ipso facto a fiduciary of the 

corporation whose shares he trades, and accordingly might 
be called to account for the profits that be thereby 

(571) 
makes. The minority opinion is greatly influenced by 
the fact that the corporation suffered no loss, and the 

recovery was thus in the nature of a' windfall'r profit' . 
The learned Circuit Judge, thought that it was erroneous 
to focus upon the, unfairness of the mutual funds profit 
at the expense of purchasers, as these 

-persons 
had other 

remedies, rather the court should fasten upon the 'strands 

of duty running to the corporation from the various 
individuals involved', if any. It followed that neither 
the broker or the mutual funds could be said to owe 
fiduciary duties to the issuer. In Diamond the defendants 
had obviously been corporate fiduciaries, and it was 
utterly misconceived to attempt to expand this duty by 

reference to co-adventurers, in Kaufman's view. In the 

present case there was not a cor.,: uon plan, but mere 
haphazard tipping. (572) 

Jude iýaufn"lan was not ; -persuaded that there was any 

evidence showing that the-defendants had assisted or 
induced Chasin to breach his duty to the corporation. 

The case came before the Supreme Court on grit of 

Certiorari 
(573) 

, and the Court of Appeals decision was 
vacated. The Supreme Court thought that given the novelty 
of the points raised, the Court ofnppeals should have 

certified the questions for decision by'the Supreme Court 

of Florida. Thus the case was remanded to 'the Second 
Circuit for such a certification. 

/49 



577 

CHAP ER V 

ROLE OF r. L iýH i r, GjdE, RS AUD rTr CPIPANEL ON TýýýýEýý IERGERS THE 

STOCK EXCH. NGE IN THE _ EGUL'ýTIO T OF INSIDER TRADING IN 

THE UNITED KINGDOM. 

(i) THE CITY PJUTEL ON TAKEOVERS 10D ? IE GER 
.7. 

(A) T, PANEL AND CODE Oil TAKEOVERS AND t RGERS. 
(B) THE CODE ON TAKEOVERS RIND TIERGERS AND INSIDER 

TRADING. 

(C) THE INSIDER TRADING CASES THAT THE PANEL HAS 
DEALT : °i ITH . 

(D) THE -HA'. -l -AR UND, SLATER , ý=ER SECURITIES 
AFFAIR. 

(E) THE PANEL AND STOCK MARKET SURVEILLANCE. 

(ii) TE STOCK EXCHANGE. 

(A) THE IAA JR: E OF THE MARKET AND i.. L. I., ý .I. z. ýý . 
eil.; CI L IIWE TIGATION COHMI EE$ 

(C) TII"iý, LY DI SCI, OS JR 
(D) DISCIPLINARY JURISDICTION OVER MEMBERS. 

/50 



QI 

579 
THE ROLE Ute' THE. CITY PANEL ON TAKEOVERS AND MERGERS AND { 
THE STOCK EXCEL .1 GF IN THE REGULATION OF INSIDER T ýDITIG 
IN THE UNITED KII"; GD0 7. 

(ý) t" CITY PAIL Ol N' ýraý: EOVý, RIAL ýD MERGERS. 

(A) THE PANEL AND TAM CODE ON TAKEOVERS AND MERGERS 

It is 'not possible to discuss here the law and practice 

relating to takeovers and mergers albeit that much is 

relevant to insider trading. (') 
The circumstances and 

abuses that gave rise to the City Working Party's drawing 

up of the Totes on Amalgamations of, tBritish Businesses in 

1959 are well known. 
(2) 

Whilst the Totes were hardly 

radical, the London Stock Exchange, greeted them as 'an 

early shot in the campaign to get rid of the unethical, and 
to prevent operations which at best might be viewed with 
distaste' f1hilst not specifically dealing with insider 
trading the I3otes did emphasise the need for equality of 
treatment and disclosure to shareholders, and. the deäirability 

of avoiding disruption of the operation of the securities 
markets. The abuses still continued however. 

(4) 
The City 

Uorking Party was reconvened and in 196j, The Revised Notes 
Company imalgamnations and -Kergers was published. This 

emphasised the need for 'timely and equal information on all 
relevant matters to be Given to all shareholders'. It 

further provided that, 

'when talks are proceeding which may lead 'to an offer 
being made, it is important to do everything possible 
to maintain secrecy in order to avoid disturbance of 
the normal price levels of the shares until the relevant 
information can simultaneously be made available to all 
shareholders'. (5) 

Furthermore, the Notes provided that, 

'... directors, or others who have close associations with 
them, should avoid any dealings in the shares likely to 
be affected'an d should exercise great care in connection 
with any transaction which may have been initiated but 
not completed when the talks begin'. (6) 

It should of course be noted that the Notes did not forbid 
persons dealing during the negotiations although this was 
the implication of the various principles. The Notes also 
made it clear that if it appeared news bad leaked out, there 
was an obligation on the company to make a preliminary 

l5/ 



ao 
announcement as to the possibility of an offer even though 

not all the terms had been finally decided upon. 
In 1960 the Board of Trade had issued its licensed 

Dealers (Conduct of Business) Rules 
(? )-which 

had a 

substantial impact on takeover practice, 
(8) 

and in 

particular provide for increased disclosure and equality of 
disclosure. They do not however contain any provisions on 
insider trading. - "" 

Within a year or so of the promulgation of the Revised 

Notes a number'of, takeover battles and market operations 

occurred which substantially wrecked the City's attempt at 

self regulation. There was widespread disquiet and calls 
for the establishment of a Securities Exchange Commission. 
The City Working Party was reconvened 'as a. matter of 
urgency'. 

a' 
Within a month, the Governor of the Bank of 

England annot. nced that agreement had been reached among 
the City institutions to set up a Panel to'administer a 

new Code on Amalgamations and Mergers, under the Chairmanship 

of a Deputy Governor of the Bank of England. 
The Panel consisted of nine persons nominated from the 

various. constituent authorities, with a secretariat provided 
by the Bank of England. The Panel's close relations with 
the Bank of England were further emphasised by the fact 

that the Panel were given offices within the Bank. From 
the outset the Panel made it clear that apart from acting 

as a supervisory body it was available for consultation and 

advice. 
(10) 

Whilst acknowledging the dangers of being 

accused of bias and creating confusion, the Panel also made 
it clear that it would adopt an active and intervention list 

approach and not merely that of a passive bnlooker. Almost 
immediately the Panel was faced with a series of extremely 
difficult and testing cases where its authority was openly 

challenged and denied by certain city institutions. In one 
., i 

case in particular, the Panel found that at most it could 

refer instances of violation to 
bodies, which, would be unlikely 
own members. 

(ll) The Governor 

several press releases where it 
City's self regulatory approach 
continue there would have to be 

rulings and authority, and that 

the various constituent 
to be overstrict with their 

xf the Bank of England issued 

was made clear that if the 

was to be allowed to 

ccceptance of the Panel's 

some means would have to 
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be arrived at whereby its decisions could be enforced. 
There was growing disquiet in Parliament, 

(12) 
and it was 

obvious that the scheme of regulation had to be 

strengthened. It is doubtful whether the then Labour 

Government would have wished to see a statutory securities 

commission. The Prime Minister at the Lord Mayor's 

Guildhall Banquet, made it clear that he would prefer to 

see the City keep its own house in order. 
(13)" 

Lord Kearton 

described the Panel as toothless-and representing the 
'cult of the gifted amateur'(14) and the writer in the 

Juridical Review thought that the '... tbe City Takeover 
Panel seems deservedly destined to earn as little respect 

as the Press Council'. (15) 

The Panel was reorganised and reconstituted under Lord 
Shawcross. An Appeals Committee was set up under Lord 
Pearce, 

(16) 
and a full time Executive under a Director 

General, a Deputy and two Assistant Director Generals was 

created. The members of the Executive were appointed on a 

secondment basis from the City institutions and were 
persons active in the securities industry. The Panel also 
published a Statement of Policy, which had-been prepared 
in conjunction with the constituent organisations and with 
the support of the Board*of Trade. This statement whilst 
affirming adherence to the principles of self-regulation 

stated, that there was a need to, 

'place beyond doubt the Panels determination that 
the voluntary system should both function effectively 
and command the respect of all those concerned with 
it'. 

To this end the Statement draws attention to the devices 
that will be used to achieve this result. 

'if there is a breach of the Code the Panel will have 
recourse to private or to public censure (17) or in 
more flagrant cases to further action designed to 
deprive the offender temporarily or permanently of 
his ability to practice in the field of takeovers 
and mercers'. 

The Statement also pointed out that the Council of the 
Stock Exchange had altered their rules so as to provide. 
that a determination of the Panel on the Code would be 
automatically accepted as binding by the Council, although 
the disciplinary sanction remains within the Council's 
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ýý2 discretion. 
(18) 

. -, here licensed dealers are involved in a 

violation of the letter or spirit of the Code, the 

Statement made it clear that where 'the breach .... was of 

such a nature that public reprobation. miGht not be an 

adequate sanction, the panel would report the matter to 

the Board of Trade inviting them to take the report into 

consideration with a view to the possibility of action 

under the*, rrevention of Frauds (Investment) Act 1958. 

'By this the Panel mean the revocation of a license or 

exemption. The Statement added that the Panel had been 

assured by the Board of Trade that 'they All take into 

prompt consideration the facts relevant to the exercise 

of their powers disclosed in any such report by the anel'. 
The statement also referred to the possibility of the 

Panel requesting the . Mock Exchange to suspend trading in 

a particular security or actually to delist_an issuer. 

In addition in transactions involving Exchange Control 

permission the panel stated that it would keep in close 

contact with the relevant officials in the Bank of England 

so as to. ensure 'that the conditions under which consent 
is granted are properly observed'. 
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(B) T E, CODE ON TAKE-OVERS AND MERGERS l::: D INSIDER 
TRADING. 

One of the founding principles of the Code is that 'to 

be effective the system cannot be static and inflexible and 
from time to time its revision will be necessary in the 

light of experience'. 
t19 

Since the ranel was created 
there have been to date five editions of the Code. 

(20) 20 

some extent all the provisions in the Code to the degree 

that they aim at achieving a workable level of equality 

of treatment and disclosure are relevant to insider trading, 

but given the confines of space attention will here be given 
to only those principles and rules of direct relevance. In 

the Introduction to the Code, it is made clear that 'the City 

Code has not and does not seek to have the force of law' it 

merely represents 'the collective opinion of those 

professionally concerned in the field of takeovers and 

mergers on a range of business standards. 'The observance 

of the Code is the price that must be paid for having the 

facility of the secuties Markets. the Code states that 

.; bilst it applies prifý: arily to those actively engaged in 

the securities industry, 

'it will also apply to-directors of public companies or 
persons or groups of persons. who seek to gain control... 
of public companies, and professional advisers... even 
where they are not directly, affiliated to the bodies 
who are responsible for the document'. (21) 

Although prima facie it night seem that the Panels sanctions 
extend only to publicly listed companies, 

(22) 
this neglects 

the fact that at least to some extent all commercial 

enterprises at some time or other will have to look 
. to the 

City institutions for finance. Indeed ARIEL has already 
agreed to require strict observance of the Code by its 

subscribers and listed companies. 
(23) 

The City Code itself 

states, 

'the city code is drafted with listed public companies. 
particularly in mind. nevertheless the spirit of the 
City Code and where appropriate the letter will also 
apply to takeovers of unlisted public companies. (24) 
The City Code will not however apply to cases where 
the offeree company is a private company, nor will it 
normally apply to take-overs of companies which are 
not resident for exchange control purioses in the 
United Kingdom' . (25) 
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The Panel has issued a Practice 
-: ote on Private Companies 

and Unquoted Public Companies. 
(26) 

This provides that all 

t; ublic companies whether listed or not are required to 

observe the Code, and similarly where the takeover is by 

a private company or a public company, then the Panel 

would not expect to be informed or have the documents sent 
to it, unless the result of the' transaction any person, or 

petsons acting in -concert would come to hold more than 30% 

of the shares of the public company. Takeovers involving 

only private companies are outside the Code. The Panel has 

also modified this ! Practice ., ote, to make it clear that 

where the takeover relates to a. foreign cormp: any, even though 

such might be listed in Britain the Code does not apply. 
The First and paramount General Principle adopts the 

approach, first ennounced in the 1959 Notes that given the 

complexity of the topic it is not possible to devise specific 

rule of comprehensive applicability and thus the spirit as 

well as the 'letter of the '2rinciples and Rules must be 

observed. The Third General Principle provides that 

shareholders are entitled to be ,; iven all relevant 
information so as to enable them to arrive at a decision and 
'no relevant information shall be witheld from them'. Under 

General principle Eight all shareholders of the same class 

must be treated equally, and abuse of control is outlawed 

under ±rinciple Seven. It follows in General Principle 9 

that all shareholders should receive the same terms. Of 

particular interest is General irinciple 10. 

'during the course of a takeover or merger transaction, 
or when such is in contemplation, neither the offeror, 
the offeree company nor any of their respective advisers 
shall furnish information to some shareholders which is 
not made available. to all shareholders'. 

However this does not apply to the furnishing of information 
in confidence by tbe' offeree company to a bona fide potential 
offeror, or vice versa, nor to the issue of circulars by. 

members of the Stock Exchange, who are brokers tb a participant 
in the transaction, to their' investment clients provided such 
have been cleared in advance 'by the Panel. Under General 
Principle 12, where documents giving information are 
addressed to. shareholders the same standard of care as that 
required in the Companies Acts in relation to prospectuses 
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is required. Directors when advising shareholders must 

act as directors 'and not have regard to their personal 

or family shareholdings or their personal relationship 

with the company', under General Principle 11. Finally 

General Principle 5, provides that, 

'it must be the object of all the parties to a 
takeover or merger transaction to use every endeavour 
to prevent the creation of a false market in the 
shares of the offeror or offeree company'. 

Turning, now to the Code's rules which are relevant to 

insider trading, Rule 7 emphasises 'the-vital importance 

of absolute secrecy before an announcement'. However, 

under Rule 5 as soon as a firm intention to make an offer 
is communicated to the board (27) it is necessary to make 

a disclosure to the shareholders. Where approaches have 

been made which might or might not lead to a firm 

intention to make an offer, as soon as the parties'are 
confident as to the successful outcome of the negotiations 
a release should be made. Rule 5 further provides that, 

'in any situation which might lead to an offer being 
made... a close watch should be kept on the share 
market; in the event of any untoward movement in share 
prices an immediate announcement accompanied by such 
comment as may be appropriate, should be made'. 

;; hen an of fer is announced the identity of the offeror, 
under rule 2, and its existing holdings in the offeree or 
those that it controls, or those owned or controlled by 

any person acting in concert with the offeror oust be 
disclosed by virtue of rule 8. 

Considerable controversy has centred around the definition 

of 'acting in concert', and the Panel are currently working 
on a new Practice Note on the question. 

(28) 
In the 1972 

Code it was simply provided that 'persons acting in concert 
comprise individuals or companies who actively co-operate 
to attain a common objective in relation to a takeover or 
merger transaction'. In the Panel's Statement on Green 
Coat Properties, (29) it was observed that, 

'a subsequently formed, and unsolicited intention to 
support would not itself be regarded as acting in 
concert... although if active and agreed steps were taken to further the proposed attempt to secure 
control this would evince acting in concert'. 
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ý$G In the 1974 Revision the Panel thought that in the 

interests of clarity it would be preferable to define 

certain categories of companies and persons who because 

of their relationship with each other could properly be 
deemed to have been acting in concert unless the opposite 
is established. 

(30) Under the 1976 Code, 

'persons acting in concert comprise personsgwho, pursuant 
to an agreement or understanding, whether formal or 
informal, actively co-operate through the acquisition by 
any of them of shares in a company, to obtain or 
consolidate control (31) of that company'. 

Without prejudice to this general provision certain persons 

will be presumed to be acting in concert unless the opposite 
is proved. A company, its parent subsidiaries, sister 

subsidiaries, and associated companies 
(32) 

will be regarded 

as acting in concert with each other. A company and its 

directors, a term which includes 'persons in accordance with 

whose instructions the directors or a director are or is 

accustomed to act, as well as the close relatives and family 

trusts of such, will be regarded as acting in concert. 
; iniilarly a company and its pension fund, and a person with 

any investment company, unit trust or other fund that is 

accustomed to act on such a persons instructions will be 

deemed to be acting in concert. Finally a financial adviser 

will be regarded as acting in concert with its client with 

regard to the shareholdings of the financial adviser, and 

all the funds which the financial adviser manages on a 
discretionary basis, where the shareholdings of the financial 

adviser and any of those funds in the client total ten per 

cent or more of the client's equity share ctpital. 
Rule 12 is similar to General 11rinciple 10, in that it 

provides that any information, including particulars of 
shareholdings that are given to a preferred suitor should on 
request be furnished equally and as promptly to a less 

welcome but bona fide potential offeror. Under Rule 13 in 

every offer document, 

'a statement as to whether or not any agreement, 
arrangement or understanding exists between the offeror 
or any person acting in concert with it and any of the 
directors, or recent directors, shareholders, or recent 
shareholders of the offeree company having any connection 
with or dependence upon the offer, and full particulars 
of any such agreement arrangement or understanding', (33) 
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must be disclosed. Furthermore rule 17 requires that in 

the offer document the shareholdings of the offeror in the 

offeree, and in the case of an exchange offer, the 

shareholdings of the directors in the offeror', as well as 
in the offeree to be disclosed. Similarly the shareholdings 
in the offeror where there is an exchange offer, and in the 

offeree company of those persons acting in concert with 
the offeror, and also the shareholdings in the 'offeror, 

and offeree of persons who prior to the posting of the 

offer document have irrevocably committed themselves to 

accept the offer, and in both instances. the names of such 

persons, must be disclosed. In addition in the offeree 

company's reply, which it is bound to make, there must be 
disclosure. of its holdings in the offeror, the shareholdinLs 
in the offeree and offeror in which its directors are 
interested, and whether its director intend to accept or 

reject the bid. It is also provided that if any of these 

persons, 

'has dealt for value in the shares in question during 
the period coumey cing 12 months , )rior to the be innin ; 
of the offer period and endinG with the latest 
practicable date crior to the posting of the offer 
documents, the details including; the dates and prices 
must be stated. If no such, deals ? lave -been made this 
fact should be stated' . 

Linder the i-'anel' s Iulinc: --s and Interpretations of General 
Interest which it has published in Practice Note 9, the 

word 'director' in Rule 17 is interpreted so as to include 

the director's spouse and infant children. The Practice 
lote also provides that in certain cases where no useful 

purpose would be served by listing a very large number of 
transactions, the Panel ni`ht in the exercise of its 
discretion be willinE to accept 'some measure of aggre, ation 
of dealings... provided-that no significant deals are thereby 

concealed' . 
(34) 

The Panel will normally require all 
, transactions-during the last three months to be set out 

individually. In particular it is provided that purchases 
and sales should not be netted and the highest and lowest 
prices should be stated. Of course the Panel in any event, 
requires a full list of transactions during the relevant 
period to be sent to it, where it will be made available 
for inspection. 
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55ý Rule 15 provides that 'shareholders must be put in 

possession of all the facts necessary for the formation of 

an informed judgment as to the merits or demerits of an 

offer'. It is not without interest that the Code requires 

that the information be presented 'to the shareholders early 

enough to enable him to nape a decision in good tine'. 

Burning now to those rules specifically on insider trading, 

it is inportant to note that the 1976 Code significantly 
tightens uff; the earlier provisions. Rule 30, provides, 

'all persons concerned with the consideration and 
discussion of any proposed offer must treat the 
information related to the potential-offer as secret 
and must not pass it on to any other person unless 
it is necessary to do so. Furthermore, such persons 
must conduct themselves so as to-minimise the chances 
of an accidental lead, of information'. 

Whilst t is arose fairly from imglication from the provisions 

of the 1374 Code the rule against insider trading and tipping 

was not explicit. The Rule continues'that, 

'no dealings of any kind, inciudinCz oi, )tion business 
- in te securities of the offeree company by any person, 

not being the offeror who is privy to the pre]. in nary 
takeover or verger discussions or to an intention to 
i a, ýe an offer may tage place between the ti e when i; here 
is reason to suppose that an aj)proach or an offer is 
contemplated and the announcement of the approach or 
offer or the termination of the discussions'. (35) 

Furthermore, 

'no such dealinvs shall take place in the securities of 
the offeror except where the proposed offer is not 
deemed price sensitive in relation to such securities'. 

, vithout prejudice the generality of the above provisions, 
the Code. in Rule 30 provides that certain persons shall be 

regarded as being privy to the inside information, 'assuming 
he has received the relevant information'. These are, 
directors and employees of the companies. -involved in the 
transaction, a professional adviser, or a director and 
employee of such, to one of the companies, and those persons 
who receive the information 'in the context of a confidential 
relationship and it was necessary that they received such 
information'. Furthermore, the spouses, close relatives and 
related trusts of such persons would be deemed to be in the 
sane position as these persons. 

It should be noted that the offeror. is not precluded fror 

160 



5ý`ý 
acquiring securities in the off eree company during this 

period of time. It would seem that the -. -anel consider 
that where the potential offeror has not yet approached the 

offeree it is not in possession of inside information other 
than its own intentions and should not necessarily be barred 

from trading. However in Practice Note 9, the Panel 

specifically state that this exemption, 'does not apply to 

cases where the offeror would be precluded from dealing 

under ordinarily accepted standards'of business behaviour', 
for example where the offeror bad been supplied by the 

offeree company with confidential price sensitive 
information, during the course of negotiations. It would 

seem that many potential offeree companies and their 

professional advisers seem that many potential offeree 
companies and their professional advisers will only give 

confidential information to potential offerors on the 

understanding that it is treated as secret and confidential, 

and this is apparently commonly a contractual obligation. 
Of course the operation of General Orinciple 9, and rules 
32,36 and 37, would provide for equal treatment for the 

shareholders in the offeree who sold out before the 

announcement, and indeed the remainder of the shareholders 
if those who sold out in advance received more favourable 
terms. 

, 01b ere an announcement has been made that the companies 
are negotiating for a takeover or merger, or that an approach 
is likely, and the discussions are terminated, or no firm offer 
is made, no dealings in the securities of the offeree company 
by the offeror, or by any persons or companies privy to the 
intention to terminate the discussions or to the decision 

not to proceed with the offer, may take place prior to the 

public announcement that the discussions have been terminated 

or that there will be no offer, under the terms of Practice 
Tote 9. 

Rule 31, provides that it is the desire of the Code not 
to unduly fetter the securities markets, and thus, 

'all parties to a takeover or merger transaction, other 
than to a partial offer, and associates are free to deal 
subject to daily disclosure to the Stock Exchange and the Panel and the press, not later than twelve noon on the dealing day following that of the relevant transaction, of the total of all shares of any offeror 
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or the offeree company purchased or sold by then on 
their respective associates for their own account 
on any day during the offer period in the market or 
otherwise and at what price'. 

71Moreover, it is further provided that, 
'... all purchases and sales of shares of any offeror 
of the offeree company made by associates for the 
account of investment clients who are not themselves 
associates must be similarly reported to the Stock 
Exchange and to the Panel, but need not be''disclosed 
to the press. 

The Code emphasises that it was not though practicable to 

define the term associate 'in precise terns which would 

cover. all the different relationships which may exist.. 
'However, in general the tern is intended to comprehend, 

'all persons, whether or not acting in concert, who 
directly or indirectly own or deal in shares of the 
offeror or offeree company in a takeover or merger 
transaction and who have, in addition to their 
normal interests as shareholders, an interest- 
potential or real, whether commercial, financial 
or personal, in the outcome of the offer'. 

; iithout prejudice to the generality of this provision, a 
number of persons are specified who would normally be 

considered to be associates, of the participants. This 
include the offeror or offeree's parent, subsidiaries and 

sister subsidiaries, and their associated companies, 
bankers, who perform a function other than that of the 

provision of normal commercial banking services, 

stockbrokers, financial and other professional advisers, 
to the participants or any associated company, the directors, 

and their close relatives and family trusts, of such 
companies, as well as pension funds of the participants 
and associated companies. An investment company, unit 
trust or other fund accustomed to act on the instructions 

of an associate, a company having a material trading 

arrangement with the participants, and a person holding, 

or a syndicate formed to acquire, ten per cent of the 

equity capital will also be considered associates. 
Because of the number of inquiries that the Panel 

received from persons engaged in the securities industry 
on the disclosure of dealings published a Practice Hote. 
The Note provides that with regard to announcements by or 
on behalf of an associate, which are in writing or telex, 
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to the Stock Exchange, and which are published on the 
floor of the Exchange arrangements have been made for the 

Stock Exchange to send copies, of the announcement to the 

Panel and the Press, and thus it is therefore unnecessary 
to make separate announcements. With regard to announcements 

of dealings by an associate on behalf of his investment 

clients, there is no disclosure on the Stock Exchange floor, 

and whilst the Stock Exchange will send a copy of the 

announcement to the Panel the press will not be informed. 

Dealings by the participants and also associates may be 

announced by the person concerned or by an agent. here 
there are various agents such as brokers and merchant 
banks involved, the Practice Note emphasises the need to 

ensure that clear arrangements have been made as to who 
bears the responsibility for disclosure. 

4"r hen the relevant dealings are those of the principals 
or a person acting in concert with the offeror, the party 
must be named. Included in this obligation are transactions 

where the participants or person acting in concert with 
the offeror directly or indirectly bears the investment 

risk of the transaction, such as where the person acquiring 
the shares has the right of a 'put option'. When the 
dealings are by or on the behalf of an associate, other 
than a person acting in concert with the offeror, it is not 
Generally necessary to name the principal with whom he is 

associated, unless the associate, is such by virtue of 
holding, or being in a syndicate to acquire a ten per cent 
holding. 

The duty of disclosure relates to all 'securities which 
could have a bearing on the offer'(33) and comprehends the 
taking or granting of options. It is also made clear that 
the requirements of Rule 31 extend to dealings in the shares 
of unlisted public companies. Where there is a contested 
offer the reference in rule 31 to 'any offeror' means that 
dealings by one offeror or his associates in the shares of 
any other offeror should be disclosed and this applies 
whether the deals are for associates or for investment 
clients. 

It is important to note that although transactions by 
associates investment clients are not disclosed publicly, 
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r ere the dealings are by associates on behalf of 

discretionary investment clients they must be reported as 
the associates own transactions and will thus be made 

available to the press. From the standpoint of anti-insider 

trading regulation paragraph 5 of the Practice i7ote is of 

no little interest. 

'stockbrokers, bankers and others who deal in the 
securities of companies involved in a takeover or 
merger on behalf of the clients have a general duty 
to ensure, so far as they are aboe, that the client 
is aware of the disclosure obligation attaching to 
associates. However, such persons are not required 
to establish whether their client is an associate 
when the total value of the dealings in any relevant 
transaction undertaken for that client during the 
same stock exchange account period is less than 

5ooof. (39) 

Of course it is eryhasised that this does not lessen the 

duty upon principals and associates to initiate proper 
disclosure under rule 31. 
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(C) THE IPISIDER TRADING CASES IUT THE PANEL HAS DEALT 

WITH. 

Having discussed the provisions in the Code, ' and the 

various Practice dotes that the city Panel on Takeovers 

and Mergers have promulgated, it is worth mentioning briefly 

some of the more important cases where the Panel has been 

concerned with insider trading. Of course, the Statements 

that"the Fanel publish are not necessarily authoritive with 

regard to future cases, 
(4°) 

Furthermore, it is comparatively 

rare for the Panel, to publish a statement on a particular 

case. Repeatedly members of the Panel's-Executive have 

maintained that the incidence of insider trading is 

exaggerated in the press, 
(41) 

and in any case the Panel is 

only responsible for activity connected with a takeover or 

a merger. 
The first and perhaps most infamous case that the Panel 

had to deal with on insider trading involved Norbury 
Insulations. 

(42) 
In this case Norbury Insulations, which 

was controlled by foods, made a' bid for 11ayeshaw Ltd. 
Previous to the public announcement, Wiltshire Investments, 

which held the investments of a number of overseas family, 

trusts, of which 11oods was the settler and principal 
beneficiary, made a series -of very significant purchases, 
through the Earl of Norbury, a stockbroker. Although the 
Earl claimed that the purchases had been made by him for 
the investment fund on his own discretion, the Panel had. 
little difficulty in deciding this was not in fact the case. 
:. Then IJorbury Insulations, realised that Fiayeshaws earnings 
were not up to their expectations, the company sought to 

withdraw the bid, and on Wood's instructions the Earl started 
'off loading'. The Panel refused to allow withdrawal, and 
the-Earl, stopped selling and started purchasing again. The 
Stock Exchange made a number of preliminary investigations, 
and the Council banned Lord Norbury from dealing on the 
Stock Exchange for six months, and censured four of his 
partners. The Panel, in their Statement, on the case, 
observed in-passing'that 'the profits made by Wiltshire 
were. -. paid ovoy to Norbury Insulations in March, after our 
enquiry began', The directors, of Norbury, the brokers and 
the merchant bank, claimed that they had beexi unaware of 
the requirements of the Code, and had thus violated Rules 
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Sthe requirements of the Code, and bad thus violated Rules 

30 and 31 in ignorance. The Panel rejected this out of 
hand. Moreover the Panel observed that despite the precise 

rules in the Code, the transactions were of such a nature 
'that according to the ordinary cannons of propriety, they 

ought never to have been undertaken'. 
(43) 

The Panel thought 

that -vioods deserved the 'severest censure' for his conduct 

and subsequent lack of frankness with the Panel. In 

particular it was doubted whether he was a fit person to 

remain the managing director of a public company, and ; foods 

agreed to put the question of his resignation before the 

shareholders in general meeting, and not to vote his own or 
family's shares. In fact Woods did resign, but was 
re-appointed a very short while afterwards. Subsequently, 
the receiver was called in to the company, and In March 1974 

the Stock Exchange announced that it would be making inquiries 

as to share transactions before the appointment of'the 

receiver. Mr. Woods, was later adjudged a bankrupt with 
2,1,790,975 deficiency. 

In the N'orbury Insulations Statement the Panel emphasised 
that insider trading was a rare occurrence, although Richard 
Spiegelberg in 'the City Power Without Accountability' 

comments that 'this seems more like a pious hope than a 

statement of fact'. 
ý4 ý 

The Panel did admit however that 

some of its investigations 'have been inconclusive and have 

left the unhappy impression that some improper transactions 

have taken place to the scandal of the City and the injury 

of ordinary shareholders'. 
5) 

The next affair to 'come to light' 6) 
was that of 

D. F. Lyons &, Co. Ltd. 7) D. F. Lyons was a private company 
conducting business as an investment banker. Over a, period 
of time the company and its associates had been acquiring 
the securities of Rowan E, Boden Ltd. Their acquisitions were 
of such an amount to bring them within the provisions -in the 
Makeover Code requiring a general offer to all shareholders 
to be made. The Controllers of D. F. Lyons persistently kept 
delaying this. The Chairman of D. F. Lyons, approached the 

stockbrokers, Simon & Coates, and although there was some 
disagreement as to exactly what transpired, it seems as 
though D. ýý . LT ons instructed the brokers to find a purchaser b ,ýý, ur 
for the relevant securities'who would be willing to go on 

166 



5SS 

and make a general offer. The Panel accepted that an 

offeror is Generally entitled to indulge in market 
transactions unhampered by Rule 30, the position is 

otherwise where the offeror is privy to confidential 
information including the intentions of a third party. 
The Panel stated, that, 

'so far as his offer was concerned there was no ban 
on market dealings. The offer, to the preliminary 
discussions or intentions of which he was privy, was 
an offer by a third -party, which offer, although at 
the same figure as his own, might in the event-be 
preferred by the market - as indeed it was'. 

Thus when the Lyons company went into the market to acquire 

securities after this date they were in violation of Rule 30. 

The Panel repeated their observation in the earlier case, 
'it is axiomatic in the City, that inside information must 

never be used for personal gain'. The panel stated that 

it was not necessary for them to decide whether the 

disclosure of the plans to the market would have had a 

substantial impact on the market price, or indeed whether 

anyone was damnified by the conduct of D. F. Lyons, as Rule 30 

contained an outright and absolute prohibition. The Panel 

'severely censured' Mr Lyons, who was the controller of 
D. H. Lyons, not only for his conduct in the present case, 
but for his general approach to his responsibilities under 
the Code. In fact the Panel stated that it was their 

unanimous and considered opinion that 'it would be contrary 
to the public interest for Mr Lyons or his company to be 

given a licence to deal in securities 
(43) 

Although the 

panel sent a copy of the Statement to the Department of 
Trade an Industry, no action was taken, with regard to 

Mr Lyon's licence. 
Further violations of Rule 30 were exposed in the Panel's 

statement on P. R. Grimshawe & Co. This company held some 
20jä of the shares of Grimshawe-Y°7indso: c, and it was decided 
that the two companies should merge, by Grimshawe--aJindsor 

making an offer for the outstanding securities of P. R. 
Grimshati-re & Co. To avoid the-rule against acquiring one's 
own shares, the offeree company decided to allow its 201% 
holding in the offeror to be the object of a private 
placement. However, about an eighth of these securities 
were taken up by insiders of P. R. Grinshawe & Co, who were 
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well aware of the impending merger, and-the effect this 

would have, when announced on the price of the company's 

shares. The Panel 'ordered' the insiders concerned to 

repay their profits to the company. The profit was fixed 

as the difference between the placing price and the-average 

market price during the first four days of dealing after 
the end-of the Stock Exchange's suspension, less the cost 

which would have-been incurred in selling the shares. 

The sum involved was £47,000. The deterrent effect of the 

Statement was however frustrated by the fact that as the 

merchant bank, Slater Walker Securities, -wbo had advised 
the parties concerned, thought that it might appear that 

it had been inadvertent, paid the profit back instead of 
the insiders who remained untouched. 

Insider Trading was also found, and exposed in the 

Panel's Statement on- the controversial bid by Eastminster 

for Grendon Trust. At a critical stage in the contested 
bid, two directors of Grendon, the Duke of St.. Aýlbans, and 
Ur Bishop sold out their holdings. The panel thought that 

they 'had committed a serious error of judgment' and that 

their conduct was 'open to serious objection' insofar as 
there had been no attempt to disclose the transactions to 

the board of directors, and a deficient observance of rule 
31. The Panel's Statement on this case was criticised in 

the press, as it did not name the other two 'operators' who' 
had probably violated Rule 30, and avoided any criticism 

of Christopher Selmes, who the press, at least thought had 

behaved less than bonourably. (49 ) 
The Panel was also 

criticised for not having acted sooner, and for not taking 

any action or imposing any real degree of censure on the 

persons concerned. 
(50) 

There was a growing degree of public disquiet, about 
the extent of insider-trading and the ability of the Panel 
to deal with it. Lord Shawcross had issued a statement in 
October 1972, setting down his own personal views on the 

(51) natter. Lord Shawcross condemned insider trading and 
emphasised its intrinsically -unethical "aspect. Speaking 
of the lack of co-operation that the Panelbad received in 
some of its investigations, Lord Sha'xcross, stated, 

'in ray own view it is the duty of those who wish to 
ensure fair dealing and orderly markets to give all 
possible assistance in enquiries of this kind so as 
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to expose those that have betrayed the elementary 
597 

ethical principles which forbid such 'insider trading'. 
It is a responsibility of good neighbourliness not to 
conceal behaviour of this kind and to help in 
suppressing it - and in creating a strong public opinion 
hostile to it. That is the best preventive'. 

The Chairman emphasised that the greatest problem to the 

effective regulation of insider trading by the Panel was 
the 'blank wall'. of nominees. He added, 

'in future... it is intended in appropriate cases not 
only to name those who are shown to have been involved 
in insider decking but also to publish the names of 
those, if there are any, who prefer not to help in 
getting at the truth'. - 

Whilst Lord Shawcross, was resolutely against anything 

approaching a Securities Exchange Commission he did express 
the view that the investigatory powers of the Department of 
Trade and Industry should be increased. Within a few months 

of the Chairman's statement, the Panel in conjunction with 
the Council of the Stock Exchange published a Statement 

calling for legislation outlawing insider trading. 

The stricter approach of the i anel, and also the Appeal 
Committee to insider trading was shown in the case of 
Mount Charlotte Investment Ltd and Gale Lister & Co. Ltd. 

(52) 

The first intervention by the Panel occurred on the 

26th i'ovember 1973, when the boards of the two companies, 
had earlier that month announced agreed terms for a merger, 
and issued a joint statement that P. fl. Grimshawe had sold 
200,000 Gale Lister securities without the prior knowledge 

of the board of Gale Lister. The problem was that P. R. 
Grimshawe was the financial adviser to Gale Lister and bad 

publicly promised support for the bid. The Panel referring 
to General Principles 1 and 3, expressed the view that a 
director should not deal with his securities in a way 
different to that which be had already advised the 
shareholders to do. Here the question was whether P. R. 
Grimshawe, and in particular Peter Grimshatiwe the managing 
director, had behaved improperly in this, respect. The Panel 
Executive made considerable efforts to interview Hr Grimsbawe, 
and in the end Grimshawe made a written reply, where he 
argued that the only rule that he could remotely be accused 
of violating was rule 31. The Panel was unimpressed with 
this-argument, and thought that there had been a violation 
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of General 1'rinciple it Grimshawe had argued that 

there was a difference between committing its clients funds 

to a particular course as a merchant bank, and the commitment 

of* its own funds, and referred to the 'Chinese ;, all' concept. 
The -Panel rejected this, although endorsing the principle 
of segregation. In the result the -Panel thought that both 
Grimshawe and his bank were deserving of 'grave censure'. 
The Appeal Committee affirmed the decision of t''ae Panel. 
It is not without interest that before the Appeal Committee, 

representatives of. the merchant bank emphasised that 
Peter Grimshawe had been removed from all executive functions 
in the bank, and a solicitor appeared, to state that attempts 

were being made to unseat Grinshaw from his directorships. 
In view of this, and the fact that the bank had been unaware 
of the transactions, the Appeal Committee thought that the 

question of the Bank's licence should not be specifically 
referred to the Department of Trade, although the 'Statement 

was sent. ' The question of . 10eter Grimshawe' s licence and 
those of his companies, was however referred to the 
Department of Trade . 

53> 
(5I+) 

';; ithin a month of Grimshawe being dismissed as Chairman, 
he issued a public statenent asserting that there had been 
'damaging and misleading statements made about him' which 
he strongly objected to. He argued that his 'personal 

oosition' had not been considered by the Appeal Cormittee, 

and be had 'suffered the Panel's censure for an offence 
against the general principles of the Code. 'He added that, 

`I feel they have been unduly severe in the personal 
nature of the sentence. I am taking action such as is 
available to ne to clear my name'. (55) 

The Department of Trade, intimated to Grimsbawe that they 
were seriously considering refusing to renew bis licence as 
a dealer in securities. However, on appeal to a Special 
Tribunal set up by the Department of Trade to hear such 
cases, he was exonerated, and it was recommended that his 
licence should be renewed, which in fact it was, despite 
the opposition of the Tanei. 00') 

it the same time Mr Stephen Watling, who bad been a 
director of Gale Lister, made a public statement that it 
bad been be who had suggested to. Dir Grimshawe that the 
shares should be sold. ; -lii. ultaneously I-s Grinshawe made 
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another : Statement to the effect that be had been unsuccessful 
in persuading the Appeal Commnittee to reopen his case. He 

added that the Department of Trades Special Tribunal 'had 

agreed that the hppeal CoIittee hearing was not an effective 

appeal'. Mr vlatlin ;, added that the Panel had refused to 

hear him, or consider his statement, and thus their decision 

had, been 'unjustified and unfair' . 
(ý7) 

It is not without 
interest that Mr Grimsbawe after* all this, stated in the 

Financial Times that, 
- 

'º am, however, satisfied that I have now cleared my 
name. So far as I am concerned the. matter is now 
closed and I can get on with the new businesses in 
which I am interested'. (58) 

Hardly an attestation to the Panel's effectiveness! 
within 13 months Mr Grimshawe was inter alia, Chairman of 
the ermine Notar Group. 

The 'anel were also confronted by insider trading in the 
Boots and souse of Fraser Takeover. (59) On the 13th :: oveczber 
1973 the : panel requested the Stock Exchange to carry out an 
investigation into dealings in the shares of the house of 
Fraser, prior to *a public announcement in the morning papers 
of the 7th November 1973 of an offer by Boots for the 

capital of the House of Fraser. 
(60) 

The investigations 

showed that 'there were a number of transactions which 

appeared to be significant'. AmonEst them were purchases 
by a director of the House of 'Fraser, Hr. h. I. I°ioffat, by 

. i. r Robert Hobart, the personal assistant of äir Hush Fraser, 

and*in addition a past employee of the House of Fraser 

Group was seen to have dealt very heavily, together with a 
number of other persons connected in various ways with the 

company '. (61) 
Both Hr Moffat and Sir Robert denied, having 

any advance knowledge of the impending bid. Among other 
transactions examined were those of ßir Hugh Fraser and 
his family trusts. As these were sale transactions, and 
thus presumably against the impact of the public 
announcement, the Panel stated that, 

'although constituting a technical breach of Rule 30... 
the Panel considered that these dealings... were not 
significant in the context of the enquiry'. 

The Panel's approach has been criticised on the ground that 
it appears over generous and understanding, to the 'biC, 'names' 
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6C-O in the City and in industry. 
The Panel concluded that from its 'enquiries it is 

clear that Boots had maintained complete security throughout 

the negotiations' but in view of the close connection 
between the company and many of the purchasers the Panel 

was unable to reach the same conclusion with regard to the 

House of Fraser. Ihilst it was not possible to positively 
identify the source of the leak, it appeared c6rtain that 

there had in fact been a leak, albeit that the identity of 
the potential offeror might not have been known. 

(-62 
The 

Panel emphasised that, 

'there is not sufficient evidence to suggest that anyone 
was guilty of insider trading as defined in the Code, 
but there are strong grounds for concluding that the 
House of Fraser did not adequately observe the strict 
requirements of Rule 7 of the Code which stresses the 
need for couc. lete secrecy during bid negotiations' . (63) 

Furthermore the panel added, that it, 

'considers that the propriety of dealings by directors 
or close associates of directors of a company in the 
shares of the company at a time when it is known that 
the Chairman is seeking a purchaser for his holdings 
and that negotiations affecting the future of the 
company may take place is open to question' . (64) 

It is not without interest that the Panel considers that 
the 'moral duty' not to abuse inside information, extends 

further than mere directors, and their immediate associates. 
In a questionnaire on Overseas Takeover Practice that the 
Panel prepared, 

(65) it was stated that the word insider, 

and the responsibilities of such a person, extended to 
'any person or company who is in possession of privileged 
information about their company or another company'. 

The Panel did establish insider trading"in the securities 
of Dexion-Comino International Ltd. The Stock Exch. nge 
conducted an investigation into dealings immediately 

preceding the announcement of an agreed bid. between Dexion 

and Interlake Inc, and passed the findingsýto the Panel. 
The investigation found that three days before the public 
announcement, Mr. J. S. I, 111cKerchar, a Magistrate and man of 
some 'standing in the City, visited Kleinwort Benson Ltd, 

which was Dexion's Merchant Bank, to discuss the suggestion 
that he should become a director of the company. He was 
informed-that the position had changed as Dexion had 
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received an offer. He was Given no other details, and 
the communication was made in such circumstances that as 

I«IcKerchar admitted there was a clear duty of confidentiality. 

Later on that day, he visited his brokers and sought 
information as to the market in Dexion's securities, and he 

was informed that the market was fluctuating as there were 

rumours that there was a public offer about to be made. 
Without giving the brokers any information, IicKercbar 

instructed them to buy, for his own account, 20,000 ordinary 

shares in Dexion, and hold them for a week, and than sell 

out. The brokers complied with this, and in fact the shares 

were sold three days after the public announcement, and a 

substantial profit was made. 
On returning from a holiday, NcKercbar discovered that 

the -anel and the ätock Exchange were making investigations, 

and he wrote to Kleinwort Benson Ltd explaining the 

circumstances of the transaction, and claiming that in view 

of the sharp rise ih the price of the securities he bad 

thought that the likelihood of the offer was public knowledge. 

Given his mistake be promised that his profit would be given 
to charity. 

(66) 
the Panel thought that there had been 'a 

clear violation of Rule 30, 

'even if there were rumours that a bid was to be made, 
Mr McKerchar knew that the rumours were in fact true. 
He was thus an insider, in a better position than other 
investors who bad at most heard rumours'. 

The Stock Exchange investigation committee's report stated 
that 'some of those who dealt may have had advance 
information of a privileged nature' 

(67) 

The Panel were influenced by the fact that when McKerehar 

entered into the transaction he did so 'without giving serious 
thought at the time to the grave implications under the City 
Codes. 'Furthermore, be was a man of proven integrity and 
had cone forward on hearing about the investigation. Thus 
the Panel reprimanded him and endorsed his donation of £2000 
to a charity approved by the Panel. - The Appeal Committee 
although giving 'careful and sympathetic consideration 'to 
1N1cKercbar' s position affirmed the decision of the Panel that 
the facts of the case should be made publicly known. (63 

1ý similar situation to that in the Boots and House of Fraser 
case presented itself to the Panel in that of Tootal Ltd and. 
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('07, 
Truxtex. 

(00) 
Both the Stock Exchange and the . ane1 

instigated investigations into dealinns in the shares of 

Trutex prior to the announcement of the offer by Tootal. 

she fane1 decided that although Tootal had maintained the 

requisite deLree of secrecy Trutex had not. The Panel 

found that, 

'a number of purchases were carried out byrpeople 
living in the vicinity of Trutex headquarters in 
Lancashire, and it appears that, unbekno''in to the 
-directors of Trutex or their advisers, there had 
been a strong rumour circulating amongst people 
directly and indirectly connected with the company 
that a bid was imninent'. (70) 

Although there was insufficient evidence to establish a 

branch by any identified individual of rule 30 there had 

been a violation of rule 7 by gute... 

1_ specific finding of insider trading by ascertained 
individuals was uncovered by the : 'anel, in the public offer 
by I. e,: den-Stuart Plant Ltd for A. Gunn (_ioldin-s) Ttd. 

(7l) 

gi ere again both the y'anel and the stock exchange had 

initi ; ed invest-.; ations because of dramatic price rises 
just prior to the announceiaent of a public offer. lt 

appeared that on the afternoon of ; Sunday 8th June, 1976 

certain directors of A. Gunn (Holdings) Ltd were meeting to 

discuss the proposed nerL%er, which bad not at that point 

in tifle been announced. Kr B. Ii. Gunn, the joint managing 

director', was due at a wedding- later on in the afternoon, 

and. when it became apparent that he would have to forgo 

attendin` the ceremony, and only attend the Reception he 

telephoned his host, T: r. S. ä. Ordrian to inform him of this. 

3y way of explanation he added that ' he wäs involved in 

merger discussions. That eveninE Grdnan ordered his 

stockbroker, who was present at the reception to acquire 

ßt5000 worth of Gunn shares on his account. The. Panel stated 
that whilst they could sympathise with Mr Gunn' s desire to 

explain and justify his forced absence from the ceremony, 

he had nonetheless behaved 'indiscreetly' and was deserving 

of a reprimand for failing to observe rule 7. The Panel 

added, 

althou -h Týir Ordnan was not in any way connected with C-1 w Gunn or the proposed offer for Gunn and therefore could 
not be said to fall within the provisions of Rule 30, 
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GUS 
the rane1 considers tb. t he Imela or ought to have 
known that he received the information in confidence 
and that it was not to be acted upon' 

, bus the anel stated its disapproval, albeit that Ur Ordman 

retained his W1,100 profit. 
Perhaps one of the most disturbing and controversial 

cases that the lanel has had to deal with has been that 

3eafield of alleged insider trading in the securities of 

Amalgamated Rubber Company Ltd, by certain executives of 
Sine Darby Holdings Ltd. 

C72 
The ranel was forced to 

reconsider a matter that it had first examined five years 

previously by the provision of new evidence from the 

Singapore Securities Industry Council and police. In the 

Autumn of 1971, the anel had investigated dealings in 

Seafield, immediately prior to a public offer by Sine 

Darby. It was discovered that rr. lý.... äcott a director 

of Sirae Darby and Chairman of R. G. Shat: & Company. Ltd had 

been involved in an acquisition of 10,000 Seafield shares, 
in the name of his secretary. He admitted that he had 

been aware of the impending public offer, but the purchases 
had been made iri error, and he had ordered the transaction 

should be in his secretary's name to avoid any enberassment. 
R. G. Shaw w Comb any had paid for the shares and bad debited 

Sine D. rby. `'then the anel "Executive had written to Scott 

accusin him of insider dealinL,, in violation of rule 30, 

he claimed that the Panel bad misunderstood his position 

and that as soon as the purchase had been made he had 

consulted Er tinder, the Chairman of Sine Darby, who had 

found an independent buyer, of the securities in Singapore, 

and thus as Sine Derby bad not been the beneficial owner 
there had been no violation of rules 31 and 17. Of course 
Hr Pinder ºwas later convicted of criminal breach of trust 

in Singa_oore and sentenced to 18 months imprisonment. The 
Panel received evidence from !r Finder in January 1972, 

which' substantially colloborated Scott's assertion that 

the relevant shares had been immediately sold to -someone 
unconnected with Sine Darby. The . 

Panel still had grave 
doubts over the conduct of Scott in first acquiring such 
however. 

At the time that Inder was arrested in Singapore the 

police bad taken possession, of a number of documents and 
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vapes which established that inder had not been consulted, 

nor arranged for a sale to an uninterested party, as both 

he and Scott had argued, and indeed their statements, and 

the documents that they had produced to the'anel had been 

-a wilful fabrication. 

Given the effusion of time and the 'succession of 

subsidiaries and associated companies' of Sine Darby 

involved it was impossible to unravel all the details of 
the deception, although it was certain that the shares 

remained in the name of Scott's secretary for several 

months. The Panel ordered both Scott and Hr Edwards, an 

executive director of Sine Darby, privy to at least certain 

of the fabrications to appear before it, and explain the 

violations of rules 17,30 and 31. Ilr Scott, refused to 

attend, and submitted medical evidence that he should not 
leave Singa ore, he also claimed that he could not remember 

what had occurred five years previously. Hr Edwards did 

however appear before the 
. 
panel, although he found it 

difficult to recollect exactly ti-that had transpired. 
The 'anel concluded that Scott had clearly violated 

rule 30, and that the details of the transaction should 
have been included in the offer documents, and that Scott, 

cinder and Edwards had deliberately fabricated evidence with 
the intention of misleading the Panel, which they had in 

fact done. The Panel stated that Scott 'deserves censure 
in the severest terms and has shown himself to be unfitted 
to be a director of public companies'. Although Edwards, 

appeared to be dominated by Pinder, the Panel thought that 

bis conduct was also deserving of criticism. 
The Panel were also critical of the role that Hr James 

Joll 'a director of N. M. Rotbschild P, Sons had had in the 

affair. Rothschilds had acted for Sime Darby during the 

relevant time, and Mr Joll had been the adviser of the 

participants in. the public offer by Sine Darby. The Panel 
found that he had suspicions about the truthfulness of the 

replies that were made to the Panel's enquiries about the 
share transaction, but had turned a blind eye. The Panel 
emphasising that it, 

'has always expected the utmost candour and full 
disclosure from those who are' involved in its work 
and appear before it. This general obligation. applies 
with special force to those who actively engage in the 
securities market in the United Kingdom'. 176 



it followed that, Coate 

... iý; r Joll showed not simply a serious error of 
judgment but a failure to observe the standard of 
conduct we have set out... in not drawing the 
attention of the Panel to the unsatisfactory position 
as be knew it.... he failed to observe the standards 
of frankness and complete disclosure to the Panel and 
its executive which is required from all, and 
particularly from organisations, such as the house of 
which-he is a-director which sponsor and support the 
Panel'. 

The Panel concluded that Tyr Joll's conduct was deserving 

of censure. 
IT. M. Rothschild, immediately issued a general statement 

in reply to that of the Panel's, although the Panel made 
it clear that no blame attached to Rothschilds generally. 
The Statement' emphasised, 

'Rothschilds wish to affirm their complete confidence 
in the Integrity and professional competence of FIr Joll 
and the anel' s findings have not caused them to 
chance their view'. (73) 

Rothschild's referred to a report that they had received 
from an independent internal cornittee of inquiry that 

they had co=.. issioned, consisting of Lord Goodman, Sir 

-Ronald 
Leach, Leonard Hoffman and three directors of 

Rothschilds, which had stated that 'notwithstanding an 

error of judgment five years ago, which he acknowledged, 
'rir Joll was deserving of the banks full su)port and 

confidence. The Statement added, 

'Rothschild also consider that a merchant bank's duty, 
as now formulated by the Panel, to reveal to the Panel 
any doubts or disquiet he may have about his client and to acknowledge this duty, over-rides any duty to the 
client, is capable of giving rise to practical difficulties. These deserve consideration and discussion 
among those responsible for the working of the City Panel'. 

Lord Shawcross, in reply issued a statement, asserting that 
it had never been questioned before that those appearing before 
the Panel 'should show complete frankness and candour' and 
be opposed the questioning of the Panel's total authority by 
Rothschilds. Indeed Lord Slr. ross thought it to be an 
elemental principle that professional persons. who recognised 
the jurisdiction, of a tribunal should not stand by whilst 
their clients actively misled such. The Panel also felt some 
disquiet about Rothschilds action in initiating such a high 
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powered internal investigation, which to a certain extent 
appeared to 'overshadow' and possibly 'out-rank' the 

Panel's investigation, when it was well aware that the 

Panel was dealing with the matter. Indeed Lord Shawcross, 

stated that the Panel on receiving the information from 

the Singapore authorities bad taken legal advice, but that 

he 'did not believe in name dropping and did not intend to 

engage in 'a competition in it'. 74 

Another recent case that has attracted considerable 

controversy in the. City is that involving Dunford & Elliot, 

Johnson & Firth Brown, Lonhro and the National Enterprise 

Board. 
(7411) 

The facts of the affair are complex, and it 

is here only necessary to mention the more important in 

" outline. Johnson & Firth Brown had been considering 

making a public offer for Danford & Elliot (D & E) being aware 
that the company was in financial difficulties. The Chairman 

of J. I. B. wrote to the Chairman of DLE expressing concern 
that D&E were holding talks with the NE3, and suggesting 
that it would be preferable for D1 to deal witli J. F. B. 

The Board of J. Q. B. decided that it would be the best thing 
to make a public offer for DcE although certain of its 

shareholders were worried about the implications that a 
financial collapse of the target company might have on the 

group. 
A meeting was held by the board of D&E . -iith institutional 

investors led by the Prudential Assurance Company, 

representing 43 of the holdings of D E. At the meeting 
the directors gave the institutions two documents containing 
highly price sensitive earnings estimates. These documents 

were given to the institutional investors on the express 

understanding that they were to be accorded strict 

confidentiality and were to be used by the institutions only 
in their capacity as underwriters of a: potential rights issue 

by D. E. Mr D. Sirkett, the deputy investment manager of 
the Prudential approached the board of J. . B. with a view 
to their participating in the underwriting. The Bank of 

ngland was aware of this and encouraged this approach. 
Hozwever, Sirkett showed the two confidential documents to 
pNr Ling the General Manager of J. F. B., and Ling's assistant 
was allowed to take extensive notes as to the contents of 
these documents. There was no doubt that the-Prudential 
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4ssurance were aware that J. r'. . were interested in 
607 

acquiring D&E. '., hen Sirkett informed the directors of 
DwE that J. P. B. would be participating in the underwriting 

they were very surprised. The board became worried as to 

; whether the Prudential bad * leaxked' the docum;; nts and began 

to make inquiries. It appeared that the :: rudential was 
less than helpful, although it did admit that access had 

been accorded to the potential offeror. D&E insisted 

t: at J. Y. 3. should not be allo: ýed to participate as 

underwriters, and with this avenue closed, the board of 
J. y . 3. decided to make a public offer for D, w E. The 

advisers of D&E, Morgan Grenfell approached the Panel 

and as'-,: --d it to prohibit Lazards from dealing on behalf of 
J.; ' . B. on the grounds that J. '. 3. were in Laossession of 

confidential price sensitive information in violation of 
rule 30. . 3efore the Panel came to a decision, D L. E, issued 

a writ seeking an injunction ordering to refrain 
from proceeding with its bid, on the basis that it had 

Lossessi on of material confidential 
information. MocatVa J. 

hearing the case in l. n<<mbers made such a temporary order. 
( 5) 

on appeal to the Court of -L--peal, Anthony Lloyd ;;. , 
for 

J. l`. contended that -_ocatta J. had erred in not treating 

the application as a special case, requiring him to consider 
the merits, and by crantin the order be bad in fact decided 
the case against J. P . _19. ,,. s for the assertion that the 

information that J.. Y. 3. bad been given in breach of confidence 
gave it an unfair advantage over other shareholders in D ram E, 
i;, was argued that as two directors of D E: E had acquired 
additional shares in the company at a time when they must 
have been in possession of this material information, and 
there had been no suggestion then that those directors had 
had an unfair advantage over D&E shareholders, how could 
it now be suggested that J. F. B. had such? Purtbernnore, it 

was argued that this was a novel argument and one that ; could 
frustrate the corking of the city code on Takeovers and 
: Mergers which was designed to protect the interest of 
shareholders. Fir Andrew Le-Satt 

,. 
C. for D&E argued that 

the sole question was whether in making its bid J. F. . bad 
made use of the confidential information and whether it 
would make use of it in any future bid. The question as to 
whether improper use had been made of the information could 
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ýC'`ý -: ot be a s: aaerea by 31, as ,. r Le-Latt, observed, 

'iai not in a , osition to make any imputation tbot 
any use Las been made of the material because the 
evidence is all one sided at the o_aent' 

it is not witihout interest that, altbou h ocatta J. Granted 
the order he acce tßä the contention oI J. ý . 3. that, 

'if there was any fault in disclosing, these documents 
to a ý)o-centiol underwriter... the fault lies at the 
Frudez tial' s door, and the rudential is not before 
the Court'. 

ý. also argued that as they found the information 

ao nzd in the confidential documents -'incredible' it cone 
lacked the requisite degree of materiality to result in 

the sustaining of the injunction. 

The Court of Apeal allowed the appeal and discharged the 
_njunction, orderirr w to pay the costs of the 

i, roceedinýs. 
7°} 

_eferring to the arguments that the Court 

hid heard on the propriety of potential underwriters 

j)rivileGed information, Lord DexsninLS 11" . ý. stated that, the 

Court need not elx , ress a view on the rät per as 'it seems 
to be a practice in the City of London in order that people 
can be induced to u: dertwrrite an issue that confidential 
information should be su; plied'. The Court of , 'Lopeal 

observed that the 1-: 'ruc? ential assurance Co, 1pany had only 

allowed J . P. ý2. to make extracts from the documento and had. 

not Liven them co-3--is. Lord Denning also stated that, 

'it is an e: traordinary feature of this case that 
although these forecasts were confidential, nevertheless it is plain that considerable use has been made of them by Dw2 themselves' . 

Indeed Lord Denning; too. the point that two of D& E's 
directors 'had quite properly' acquired securi-cies during 
this period, and that in any case the information had been 
disclosed to the substantial shareholders. ; here the 
information was thus being liven to benefit certain 
shareholders and not others, Lord Denning thought that 
this 'drove a hole through the claim for confidentiality 
Having regard to the City Code, the 1raster of the Rolls 
observed that, 

'it seeds strange to me that a large number of 
sharebolcers should be Liven. confidential information 
to enable them to underwrite and issue yet it should be 
withheld Eros others' 
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Furthermore he was influenced by the fact that J. 2. B. has 

nou given any undertaking not to use the information and 

to respect its confidentiality. ilolaever, the argument 

that it : gas not material. information was rejected, in that 

it would have provided a certain degree of confirmation to 

J.. B. 's views. Lord Denning, thought that as such a hole 

had been exposed in the confidentiality arumant the 

defendent-s should not be restrained from continuing with ° 

their takeover bid. It is not without the greatest interest 

that Lord Denning found that 'no one has suffered any damage', 

and thus where some detriment could be established it is 

likely the order would have been preserved. 
On this last point Roskill L. J. thought that even if an 

abuse of 'confidential information could be established it 

would be wrong. to prevent the continuation of the offer, 
'there was a limit to the extent to which the claim for 

confidentiality could be made' . imilsrly Laº"rton" L. J. 

staüed that 'broad considerations of justice' require the 

order to be discharged, and he added, 'it would be quite 

unjust to deprive J. F. 3. of the opportunity of doing what 

they want. to dog. Indeed Lawton L. J. emphasised that his 

sympathies lay with the businessmen who were confronted 

with such ethical problems, and that in the present case 

there was no way that the conflict of interest between 

acting as an underwriter and investment manager could be 

avoided. 
The full implications of this case are uncertain, the 

more so as it was un-reported., The Court of Appeal also 

mentioned that the entire affair had been under the eye of 
the 'Bank of England and the operation had 'been in the 

nature of a rescue. 
(77) Thus the implication is that the 

Courts might not be, so 'understanding' where these factors 

were-absent. 
It emerged from the Court hearing that the Panel had written 

to Lazards the* day after D&E issued their writ, stating 
that but for the writ and 'subject to any significant new 
arguments' that ilorgan Greniell might present they would 
have allowed the bid to proceed. 

(78) 
After the Appeal 

Courts decision the Panel issued a Statement lifting its 
ban and affirming that there would"be 'no detriment' to the 

shareholders of D&E if the bid continued. (? 9) As the 
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Wo Panel had previously indicated, it later published a 

reasoned Statement on the question of confidential 

infornation. 
(80) 

al, thougb the Stock Exchange's listing 

requirements and also the Code prohibit the provision of 

privileged information to outsiders the panel thought that 

in the present circumstances Horan Genfell aid, D. & E, 

were justified in giving the institutional investors the 

information that they had on a confidential basis. The 

Panel thought that this was a troublesome area, and that 

the matter would have to be examined by the Stock Exchange 

and the City institutions. 

The conduct of the Prudential Assurance Company in passing 

on the information without consulting or seeking the 

permission of DwE or Tloran Grenfell to J.. 5, B. was severely 

criticised by the Panel. The Statement adds that this is 

an 'error of judgment' that the prudential is 'not... likely 

to repeat'. The Panel also added that the conduct-of the 

Prudential was probably in good faith and in the interest 

of the public and shareholders of D&E, at least from the 

r'rudentials view point. Although the Panel studiously 

avoided mentioning the involveuent of the Bank of En 
, 
land, 

it did refer to the institutional shareholders acting 'under 

severe -essure of time' given the desire of such to find. 

a private sector solution to D E's financial problems. 
ITonetbeless the Panel 'finds it difficult to accept that 

the possession of this information might not have assisted 
j. 2 . B. in reaching its decision to make a bid1. The Statement 

does not criticise J. ". D. 's action and notes that J. B. 

only went ahead with the offer once D&E had refused to 

allow J. ß'. 3. to participate in the underwriting. However 

the Panel did enphasise there were special circumstances in 

this case and ; that it still , had anxieties about the affair. 
(8lý 

here have of course been a number of other cases where the 

r'anel and or the Stock Exchange have initiated investigations 
into trading. In virtually none of these cases has sufficient 

evidence been found of a violation of Rule 30, by ascertained 
individuals. 

(82) 
There have. been a large number of instances 

where the panel has been concerned with fair play and equality 
among shareholders. 

(8")) 
The --Panel has experienced some 

difficulty where companies having made a public offer have 

sought to : iithdraw. 
(84) 

In the case of St. Martins Property. 
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Corporation Ltd and the Proprietors of Hay' s '�harf Ltd, 
(85) 

. the shareholders of the offeror refused to sanction a 

necessary increase of capital. Althouöh the L'anel 

em*ýhasised that shareholders were entitled 'to put their 

o vin ini ediate financial interests before the desirability 

of complying with the requirements of the City Code' the 

Panel made clear that this did not in any sway effect the 

position. 'of the company via a vis the Code. 2türtheriore, 

the Panel emphasised that as the scheme of regulation was 

self-regulatory, 

'the . anel and indeed all the institutions associated. 
with it attach the highest imj ort:. nce to the loyal 
observance of the Code ... lhis duty to observe the 
Code rests particularly ... upon directors of co: apanies... 
but shareholders as well, should recognise that if they 
wish their investments generally to be protected by 
orderly ra rkets and in teErity on the part of those whose 
conduct Tay affect them, there may be occasions when 
in spite of some i: medi ote loss to their poczets they 
should accept and sup, ýoyt the of Brations of the 
Code... ' 

Ii the result the J_. ýnel froze the holding . 3t. Fäartins 

had acquired and forbad the exercise of votin- ri-.. ts 

att-ached to those securities. The :. anel also criticised 
the Chairman of the company, Mr Smith who resigned as a 

consequence. It is interesting that the Deputy Chairman 

Z_, nediately released a state lent expressing the full 

support of the company for i: r mith. 
3° 

gain this minimised 
t}re impact of the ravel' ä censure. 

, ': nother case, that of ishbourne Inve-: ztuent Ltd and Crest 

International Securities Ltd, (L' 
has occasioned considerable 

trouble for the Panel. Obviously the incredibly complex 

and tangled history of this case cannot be discussed bare, 

but it is desirable to mention one or two of the more 
interesting points. In a statement published on the 
14th LuGust 1974, the Panel stated that given the persistent 

refusal of the. parties to abide by the Code 'the Panel had 

no alternative but to recommend that the facilities of the 

securities markets -should be withheld. 
03} 

Another 
interesting incident was the approach to the Courts by two 
Crest directors Seekin; injunctions against the . Eanel for 

' harassenient' . Oliver J. refused the application. 
(3p) 

in 
te end the 'anel has bad to release the participants from 

their duty to make a bid u_nder. - the Code 
, altüou h in 
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! ýt2 so doing criticism was made of she part . es, their merchant 
banks, and the need for 1. jroyier at teution to the Code's 

require.. ients was eta b, asised. 
(qo) 

r 
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she Panel has also experienced difficulties in 
determining the pro per sco ý: ýe of its authority and 
jurisdiction. 

(91) 
ý, he Lode now makes it clear, as has 

already baen observed that it will not normally a; %ply to 

takeovers of cor anies not resident in the United Kingdor 

for tax and exchanGe control purposes. The an l relying 

u., )on this has not been eager to intervene, even where a 
3ritish company is involved. (92) 

perhaps the most 
interesting and dr.. matic case' yet to involve the panel, in 

this area of regulation, was that of Slater ; talker Securities 
(; ",; ) and Haw Par Brothers. This affair involves many other 
considerations than those associated , nit': the 2anel and Code, 
but it is thou`bt convenient to deal with it in its entirety 
barg. 

33 tools over the leadin and prostigious , yin=Ta? ore co. =. 4 any 

of ia. "r Par 3rotbers International, in 1371 and installed a 
'set of executives all of which to some extent ifiere 
associated with Ir . Jin 

. 
Slater. The rore and i: alaysian 

Governuzents had incre:.: sin 1'y beco--roseýJtful of the rather 
dubious business practices of expatrio t businesses 

-ý' 
: 'I'd 

. acre suss -is of -he activiti's of certain of these 

aý! ies. The matter 'came to a ileac, ' .- heli n the i*alay ; ian 

state managed Fernas Securities : ')On : 3erhad, o`reed Frith 
rýaýr Par to take 4O of its securities in exchange for a 
transfer to Hat; Par of a portfolio of securities, which 
included a 20;; holding in London i' in Co--; oration Ltd, of 
iihicb 11a 

.. ar already held 3C; 4. C94) 
Th3 London Panel thought 

that both Hav. 22ar and I'ernas had, 

a joint and several obligation under rule 34... to z. ake 
or procure -a bid for the ordinary sbares in London Tin 
not already owned by then'. (; 5) 

yýhe ; securities Industry Council in Singa.; ore, on the basis of 
the in a. t)ore Takeover Code, decided that erz as should make 
a bid for the whole of Haw Par. 96) The Malaysian co", r? oration 
Stated that it could not comply with this and if no exception 

c 
was made it would be forced to ti: ithdraw. 97) The London 
panel, regarding Haa Par and Fernas as acting in concert 
demanded that a bid be made for London 'in. (y$) 

: eanwhile 
serious political controversy hidd arisen in 3in`apore over 

the matter. 
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A_ 
the : 7ingapore ; securities Industry Council issued a 

state . ent which was hiEbly critical of the conduct of 

certain Haw 'Par directors during the bid. 
' 19) AltbouZh 

the securities industry Council did not find affirmative 

evidence of violations of the anti-insider trading 

provisions in the Code, it thought that there 'was a 

reasonable doubt' . The directors of Raw Par had claimed 

that certain share option agreements that had been concluded 

during the course of the recent events were nothing to do 

with the bid by Pernas. The Singapore Securities Industry 

Council stated, 

'it was within the powers of the executive directors 
when the negotiations with Fernas were coring to 
fruition to terminate any negotiations with regard to 
the option agreements in order to avoid the possible 
breach of rule 30, and co: non prudence should have 
suested such a course of action'. 

Evidence of violations of other provisions in the Code were 

ý, o:; ever found and the Singapore Council stated that t; o 
directors were deserving 'of public reprobation in the 

strongest possible terns'. The General Manager of the 

; ýingapore dtock Exchan e announced that the Exchange was 

setting up investigation committees under section 132: of 
the Singapore Companies act, to examine dealings in the 

relevant securities. The Chairman of Haw Par Mr Gar: a:, mell 

announced that the company had conducted it's own internal 

investigations and all the allegations of insider trading 

were completely unfounded. 
(100) 

However, because of the 

mounting public criticism virtually the entire board of 

Haw Par resigned and were replaced during the following 

couple of months. The Singapore Government had become 

particularly concerned with the case and was mindful of 
the impact that it could have on the country's desire to 

promote confidence in the integrity of its securities 

markets. 
(101) 

The Hon Sui Sen, the Minister of Finance, 

made it clear in a series of public statements that there 

was evidence of insider trading, particularly through 

personal share dealing companies, and than the Government 

were determined to Set to the bottom of the affair. 
(102) 

Consequently the Government appointed inspectors. 

A large number of personal share dealing companies, 
registered in Singapore, Hong Kong, and Australia were 
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discovered. 
(102) 

Three of the more notorious of these 
GIG 

companies are Spydar Securities Ltd, Grey Securities Ltd 

and Cobra Investments Ltd, all Hong Kong private companies. 

These companies were invariably linked with the interests 

of directors and executives in Haw Par and other S; JS 

companies. Indeed one of the main beneficiaries of Spydar 

was Jim Slater, who had. traded through Esher Ltd, a Bahamas 

company . 
(104) 

The Commissioner of Securities in Hong Kong and 
the Hong Kong Commercial Frauds Office of the Royal Hong Kong 
Police immediately commenced investigations, as did the 

Malaysian, leilippino, and Australian authorities. 
Suddenly, and to the tremendous surprise of the City, 

Jim Slater announced that because of the unsavoury publicity 
that had arisen be was resigning from the board of S': S, and 
would sever all connections with the group. 

(105) 
Immediately 

sweeping changes were made to the board of and Sir James 
r 

Goldsmith took the Chairmanship, for a few months., 
1Cv) A 

purge of ä; ÄS executives followed, and two independent accountants 
were commissioned to report on the position of the company, 
which was now seen to be in financial difficulties and a state 
of collapse. 

(107) 
The Bank of England, the Panel, the Stock 

Exchange and the Department of Trade kept a discreet, but 

close watch over the affair. The Under Secretary of State 
for Trade Mr. Clinton Davies was pressed on a number of 

occasions in the House of Commons for the appointment of 
Inspectors, but this was refused on the grounds that 'matters 

were already in hand' . 
(108) 

The Stock Exchange had been 

concerned about the situation, quite early on in the affair, 

and had suspended trading in Haw Par in line with the 

Singapore Kula Lumpur and. Hong Kong Stock Exchanges. However 
the ban was soon lifted in London, partly due to doubts as 
to the effectiveness of those in the East. 

(109), 
The London 

Stock Exchange under a certain degree of pressure from the 
Panel and the Department of Trade, announced that it would 
hold an investigation into share dealings in 31,1S. 

(110) 

Meanwhile the investigations, were continuing in the 
Far East. The inspectors in. -Singapore brought a number of 
prosecutions under section 206(1) of the Singapore Companies 
Act against persons who had failed to give required 
information or documents, who refused to return to Singapore 
to answer questions. 

(111) 
Indeed the Trine 'Minister, 
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Lee Kuan Yew, has emphasised that frustration of the 

investigations will not be tolerated, and that, 

'investigations are proceeding, will continue, and the 
matter will be sorted out - one way or the other. Haw 

. Par will be dealt with in the normal course of 
events'. (112) 

Serious difficulties arose, however, with regard to the 

appointment of Graham Starforth Hill, a leading Singapore 

lawyer, as chief inspector. It appeared that Irr Hill had 

professional connections with at least two of the coL'qpanies 
that were involved in the investigations, and to the great 

embärrassment of the Singapore Government, Fir Hill resigned 

on the ground of conflict of interest. 
(113) 

The deputy 

chief inspector, Kr Philip Grundy, took over the inspection, 

but is himself not entirely free from conflict of interest, 
in that be is the senior partner of the Singapore branch of 
Price :: aterhouse the auditors of at least three comoanies 
involved in the investication. (114) 

The investigations in 

Hong Kong were conducted by the Commercial Crimes and Frauds 

office, and attracted considerably less publicity than those 

in : 3ingapore. A Senior Superintendent and Chief Inspector 

were, however, sent to London, 'to interview certain former 
directors and executives of the raw Par International and 
s'. J. S in connection with allegations concerning certain share 
dealings'"(115) 

On the 17th December 1975, the Singapore Stock Exchange 

published the reports of it's three investigations, into 

spydar Securities, Grey Securities and Cobra Investmentsý116) 

Perhaps the most interesting, is the report on Spydar, 

through which it was stated six directors of S;; WS, including 

Jim Slater made profits of over ä1,000, G00 in share trading. 

The bulk of the profits were made in a deal between two 

Honk; Kong co_: ipanies ging Fung Development and Kwan Loong. 
It appeared that Haw Par acquired securities in these 

companies when. they were issued, and then later transferred 

them at cost to Spydar Securities Ltd, once the market price 
bras considerably higher, without disclosure to the 

shareholders of Haw Par. Evidence was also' uncovered of a 
complicated procedure for rigging and holding the market 
price of Haw lar's securities, Given the dramatic name of 
'Scorpion'. Tumerous other abuses were identified, and 
financial journalists, uncovered'more, 

(h17) 
Kr Slater issued 
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617 

a critical public statement of the Singapore Stock Exchanges 

reports, claiming that they :,: ere inaccurate and misleading, 
and did not refer to the evidence that be had Given to the 

Government inspectors. Mr Slater also issued a number of 
libel writs. The 6ingapore Stock Exchange published the 
text of a letter that it had sent to Haw Par, pointing to 

material violations of its timely disclosure obligations, 
and instances where its shareholders had been misled by 
insufficient public disclosure. (118) 

The Interim and Final Reports of the Singapore Inspectors, 
devote considerable attention to the Spydar transactions, 

and reach te same conclusions as the Singapore Stocl: 
Bxchan; es Report. On the otberhand, the inspectors found 
that certain of the transactions, which had attracted 
criticism were not commercially objectionable, and not 
necessarily against the interest of Haw dar. The Inspectors 
did find disturbing evidence that as a matter of company 
policy executives were encouraged to take sizeable 
investments in their companies, allegedly so as to provide 
an identity of interest, and insiders were given generous 
company loans to help them do this. However, it also appeared 
that where losses were suffered on these investments the 

executives were allowed to write t'_-. is sura off frort the 

outstanding loan. It is jerhaps interesting that executives 
as a condition of benefiting; through the dealings of the 

personal share trading companies, were not allowVred to tr;: de 

on their own account. _ýegardless of the propriety of this, 
the Inspectors thou ; ht that the entire scheme was unlawful 
given the complete absence of disclosure to the shareholders. 
The Inspector, specifically stated that the facts reported, 

z: iaht well provide he basis of civil and criminal liability 

in Singapore and Britain. -.;, he Inspectors report was regarded 
as somewhat . 

"inconclusive' by the British press, 
(119) 

whilst 
the reports did not provide affirmative evidence of a. number 
of alleged abuses., they did identify a number of unlawful 
acts. Furthermore, as Mr Grundy steed, he had received no 
co-operation from 

. "ice and virtually none of the participants 
to the questioned transactions had submitted evidence or 
responded to his questions. The Chairman of S, after the 
publication of the Reports did submit evidence to the 

. Singapore Government concerning the inspectors criticisms 
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rpose of the lielbourne Unit Trust of the involvaent and pu11 ) 
11 Co::? 1, Üny. 

(120 
: lthou6 it apjiears that a number of people 

were warned by the Sin'apore Government that they would be 

criticised in the inspector's. report, 
(121) 

at least one of 

the : lacy 'ar directors attached in the report claimed that 

he had not been given the opportunity to answer and explain 

certain points. 
(122) 

It is also somewhat surprising that 

the Singapore Government ent did not provide the British 

Department of Trade, . 
the ranel or Bank of England with 

copies of the reports, for sometime, and indeed, Sir Janes 

Goldsmith, offered to allow the Department of 'grade to see 
the copy forwarded to S-, S. 

, ki he investigation of the London toc_ Exchange were 

originally concerned solely with dealings in ä*.; S immediately 

" prior to Hr £ later's resi-nation. _ýa,: ever on the 20th 
I 

'_ove iýib 1975 the stock . change Council announced that the 

investi rations ti4o;., ld be ' dramatically w_dened' to . cover share 

b ansactwons by two nominee co : -1 ani. es. ý_, e vary naxt 
day , anotLer S. r3 nominee co : pang was discovered and brou.:. -h.. 
into the investi ation. It appearec. t is t over I, CGU, 000 

securities had been sold by the directoi s to employees 

of the co_apany since Lpril 1 '75, largely through those 

nominee companies. 
(127) 

Heant. hile fund managers were 

purchasing securities. 
(126) 

j-ý report of the Stock ; Exchange' 

inveätiý anon was sent to the Bank of E_-Eland and also to the 

Department of Trade, Bich considered launching an investigation 

under section 172 of the 1948 Act. 
(127) 

The Council published 

a police on their investigations, on the 30th December 1975. 
Whilst heavy selling had been found, this was thought to be 

more due to the adverse publicity that tie company was 
L 

attracting, and no evidence' was found of insider tradingc123 
The Stock Exchange also found no evidence 'of a breach of 
security by the company or its advisers'. Furthermore, it 

was emphasised that 'satisfactory explanations' had been 

received from the various nominee companies, and the Stock 
Exchange was convinced that the general collapse-in the 

market for ä;; S securities was the result of 'normal' market 
factors. 

he new management of IS had initiated an internal 
investigation of share dealings in the company and its 
associated companies. It similarly published a report 
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showing no impropriety. 
(129 

However, given the fact that 

employees and insiders were selling and S;; S investment 

funds were buying it is hard to accept that there was at 

least no conflict of interest. 
(l3`ß) 

T:: e report that the 

new board commissioned from price . 6aterhouse and Peat 

Iiarwick ilitchell, runs to over 3000, and catalogues a 

number of interesting transactions. 
('"') 

Apart from 

emýhasisin : the critical dependence of S IS on the 

intervention and capital support of the Bank of England, 

the investigating accountants found certain transactions 

that appeared to violate section 54 of the 1948 Act. A more 
detailed investigation of share transactions had been 

conducted on the order of the board, and the results were 

submitted to a leadinE counsel. The opinion was that there 
7 

had been a violation of section-54. 
(132 The accountants 

emd hasised that although the offending transactions bad 

been the responsibility of Mr Slater, there was no evidence 

that either he or any other S'JS director derived any per onal 

benefit frois the transaction. The report also, made it clear 

that SWS had forwarded the accountants findings and the 

opinion of counsel to the Departman t of Trade, which bad 

made investigations under section 109 of the 1967 act, and 
that an official report was in 

, 
the hands of the Secretary of 

State for Trade. The accountants also found that C 1,20G, 000 

bad been lent by S'. ro5 to Jim Slater and Tony Buckley both of 

whom had resigned as directors of S" *-, 13. The persons concerned 

made a statement that they would repay the loons as soon as 

possible, and both the Chairman of the Stocl: Exchange and 
Director General of the Panel endorsed this and called for 

further Government legislation on this matter. 
Meanwhile the Singapore authorities had presented a 

dossier some 100 pages long, to the British Government, 
listing some 75 criminal charges that the Singapore 
Government wished to bring against Mr Slater, Richard Torling, 
the former Chairman of Haw Par, Donald Ogilvy-Watson, a 
former managing director, Ian Tamblyn, a former deputy 

managing director and Patrick Goodbody, a director of Haw 
Par. (133) 

After some preliminary discussion the Singapord 
Government made a formal application for surrender under 
the Fugitive Offenders Act 1967. - This was met with 
considerable indignation, as it bad been assumed that in 
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'C accordance with a settlenent', that had been reached 

previously between 5ý, S and Haw Par the Singapore authorities 

would not proceed with criminal charges. 
(134) 

The 

Commonwealth and Foreign Office referred the application to 

the Home Office, where the Home Secretary should refer the 

requisition to the Chief Metropolitan Magistrate who would 
be directed to issue an arrest warrant. It appears in the 

present case that there was some degree of reluctance to 

refer the requisition to the Court. The original 

application had been made in June, and still at the end of 
September a spokesman for the Home Office stated, 

'London solicitors for the Singapore Government have 
been in touch with the Home Office about the case and 
discussions are continuing. It is not possible to 
say when a decision on the request for extradition 
will be reached'. (135) 

Nr Slater and the other directors immediately launched a 
campaign to the effect that the requisition by the Singapore 
Government was political, and that as there is no jury trial 

and Singapore is a one party state an outsider. could not 
hope to receive a. fair trial . 

(136) The situation was made 
somewhat worse by the serving of some 15 summonses on 
Mr . 3later for alleged violations of section 54 of the 1948 

British Com2anies Act. (137) 
,, As the Home Office had not 

yet decided on whether the requisition should be passed to 

the Court, this brought a storm of indi: nation from Singapore. 
The Attorney General's spokesman in Singa ore, stated, 

'It seems the British are going to loot, after their 

own'. 
('-; )8) The clear implication of the laying of the 

information and issue of summonses for violations of the 
British law was that the British Government would give priority 
to the determination of chat many considered to be technical 

violations of the la:,,,, each offence carrying a maximurn of 

, 2100 fine. The Home : secretary-, finally made orders 
authorising the. Chief Metropolitan Magistrate to consider 
the application by the Singapore Government on the 8th 

c October. 
(l3>) 

At the request of counsel for the Singapore 
Attorney General warrants tigere issued at Bow Street for 
Slater and Tarling to face a preliminary extradition hearing 

on the 26th October l970. 
(140) 

The Singapore Government 
brought six charges against Slater, dropping a further three 
it had originally intended to bring. Two of the charges were 

19z 



621 

based upon section 406 of the ; 3inSapore Criminal Code, and 

were for breach of trust, another two on conspiracy to cheat 

and defraud the shareholders of Haw Par by not disclosing 

the objectionable transactions and concealing such, and 
finally two other charges relating to false and misleading 

statements to shareholders.. :; ineteen charges were brought 

against Tarling, basically for similar offences. 
(141) Both 

men were remanded -on bail, each of £45,000. (142. ) On the 
23rd November Slater and Tarling were again remanded on bail, 

arid the full hearing at Horseferry Road T"iagistrates Court 

was set for the 5th January 1977. 
(143) 

The other three ex-directors, warrants for whose arrest 
had been issued on the 27th October, had not yet been 

located by the police. 
(144) 

Dir Goodbody, issued a statement 
'from somewhere in Europe' claimin that because of the 

financial burden that had been imposed on him by the S iz, 

settlement with usw y-ar his financial position would not 

allow him to incur 'the very heavy legal costs which would 
be involved in resisting the application for extradition. 
He added that if both 6later and 2arlinS were sent back, be 

;: owld consider voluntarily submitting; himself to the 

ý; in ýanore authorities. 
(145) 

In the Full Hearing, the-6pydar transactions dominated 

t_e Singapore Government's case, which was )resented by 

Ronald -�aterhouse 
,. 

C. It was argued thct the transactions 

amounted to a criminal breach of trust and theft of jiaw 

; tars assets. It was claimed that both älcter and Tarling 

made each a profit of £X0,000. It was further claimed 
that the conduct of the defendants fell 'lamentably below 

the standards required'. Evidence was also given by one 

of Slaters former associates, who had been given immunity 

for bis evidence, that Slater had authorised and planned 

secret share deals based upon privileged information and 

manoeuvres to bide the consequential profits. Evidence was 

also liven that certain of the nominee and trading companies 

could have no coramercial or business justifications, and 

were thus just cloaks. ý, lthou iý dater had consistently 

argued that these companies had o,,.; erated to create 

incentives, Waterhouse :. C. presented a statement, that 

Slater had Fade to the police, at . Bow Street, to the effect 
that the companies had been set up to stop directors and 
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L 
executives dealing; on their oývin Personal accounts. On the 

other hand, evidence was riven, fror a letter that plater 

had written to the äin-amore authorities claiming that ha 

had had to keep things quiet and secret to stop 'jealousy 

and friction between non-. participating and articipatin; 
executives' building uo.. On the question whether the 

offences charged were known in Britain, the counsel for 
the Singapore Government stated, 

'what is wrong in Singapore, is wrong in London, and 
what is wrong, in London is wrong in Singapore!. 

urthertaore, on the argument that criminal breach of trust, 
had no equivalence in British law, (146) it had been . 
established in Rv Governor of Pentonville Prison, ex Parte 

eja that criminal breach of trust corresponded to 
f audulent conversion, and constituted a crime under the 
1968 Theft :. ct. 

(147) 

It is not rithout the Greatest interest that ; Jaterbause . Ce 

stated several times during the haaring that the conduct 

of 3latýr and the other directors care very close to 
'insider t+ 1d_nö. ' . urther: aore, there ; ras considerable 

evidence that 31cter and his associates through their various 
companies invested in advance and on the basis of -JS 
transactions. Indeed Slater in evidence to the fionE; Kong 

police stated, 

' it :,; as the later ; calker presence that enhanced the 
market values of the shares and, with this foreknowledge 
of acquisitions, it Lii; rht be argued that this type of 
operation was in itself a form of insider trading... 
But in the S:,; ) Lröup we always made it publicly clear 
that we had to give executives incentives'. 

Of course insider trading; was not an offence listed in the 
Dchedules to the 1967 FuGative Offenders tact. 

It is also of interest that although Tarling sought to 
rely upon the fact that he had only Given limited attention 
to the affairs of slaw Par and the other companies, relying 
heavily on professional opinion, Waterhouse ;. C. erlphasised 
that few of the professionals giving this advice knew -auch 
of what was going on and the schemes and transactions here 
questioned. 

! 1r John Mathew for Jim 'Slater argued that the transactions 
were essentially honest and that no proof of fraud or deceit 

19lß 



bad been adduced. Thus it was arBued no prima facie case 

of fraud had been established, and in any case as the 

transactions bad occurred in Hong Kong such were outside 
the 6ingapore Courts jurisdiction. Perhaps somewhat 

ironically, it was argued that given Mr Slater's reputation 

and then financial standing it was hardly-likely that be 

would risk his life, property and professional reputation 
by conspiring to siphon off shares in a' Far East company' . 

ndeed it was argued if Hr Slater had been fraudulent he 

would have indulged directly in insider trading. 

To the great surprise of the financial press and many 
in the City, the Chief Metropolitan Magistrate 

Barraclough disLlissed all six charges against Mr Slater, 

but found that there was sufficient prima facie evidence 

of fifteen charges against Tarling. 
(148) 

With regard to 

Hr Slater the Magistrate decided there was not sufficient 

prima' facie evidence of fraud to justify a charge of 

conspiracy to steal and cheat, and as Slater bad not been 

a director, or held himself out as a director. of Haw Par 

he could not be liable for the offences charged with 

regard to false stateients. Slater could not be regarded 

as an aider or abettor, as the : 3ingapore Government bad 

only sought surrender as a principal. Somewhat a : usin6ly 
i-Ir plater observed, 

'I think the simplest way I can express my feelings... 
is to say that nothing would tempt ne back to 
Singapore... not even for a holiday! ' (149) 

Tarling was remanded in custody, but on application to the 
'righ Court was granted bail, at £45,000. Tarling has 

resigned fron the, directorships that he he1d, (150) 
and has 

applied for habeas corpus, seeking to rely upon section 4 

of the 1967 Act which provides a person should not be 

surrendered: where his prosecution is likely to be of, inter 

" 'alia a political character. 
(151) 

Of course the High Court 

on an application for Habeas corpus has a discretion under 
section 8(3) to discharge a person if it appears that it 

would be unjust or oppressive to surrender hin, because 

either the offence is trivial, or because of the effusion' 
of time, or that the accusations are not made in good faith 
in the interests of justice. The Home Secretary must not 
make an order for surrender if he is not satisfied as to 
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the absence of these factors, under section 9. ' . Sith 

regard to Mr Slater Tan Boon Teik, the nttorney General 

of Singapore, initially stated that as no formal right 

of appeal was provided for in the Fugative Offenders Act 

1967, no attempt would be made to overturn the Magistrate's 

decision. However, on further consideration the Singapore 

Government sought to bring proceedings in the Divisional 

Court for an order of Certiorari. 
(152) 

The Singapore 

Government contended that the Magistrate had erred in not 
testing the application by the British law. Under the 

Singapore provisions it is a prerequisite for liability 

that the person concerned was a director. Although Mr Slater 

had not been formally appointed to such an office with 

regard to the relevant companies, he was no doubt a de facto 

director. The Singapore Government contended that under 
the equivalent British law it was not necessary that the 

person concerned should in fact be a director. Thus as 
the Magistrate should have asked whether the acts would 
have constituted an offence in Britain, by looking solely 

at Singapore law he had erred, in law. 

The Singapore Government through Ronald 'vIaterhouse ). C. 

brought an ex Parte application for leave to apply for an 

order of certiorari on the basis of error of law on the 

face of the record. 
(152ý 

Although the application was 

ex parte Irr Slater was represented. Shaw L. J. was dubious 

about the nature of the application as it 'is rather like 

an appeal against an acquital' . 
X152 

. John r: athew ý 
,. 

C. 

for Mr Slater, contested that there was a patent error of 
law on the face of the record. Problems were-caused'by 
the fact that no proper transcript of the- Magistrates 

statement had been kept and the only available records 

were those comprised in the Clerk's notes. Furthermore, 

Mathew ti.,. C. argued that Barraclough J. P. had throughout 

the hearing only applied English law. Waterhouse t,. C. 

further contended that the Magistrates decision had been 

perverse, in that Mr Slater had been discharged whereas 
Mr Tarling had been found to have a case to answer, 

although both had been charged as conspirators. Mathew Q. C. 
argued that there was no authority that such a determination 
was perverse, and there was equally no authority that 
certioräri could lie except where there was a clear excess 
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G2-3 
of jurisdiction. The Divisional court could not review 
decisions of a lower court acting within jurisdiction. 

The Court accepted this contention and refused the 

application. As the Singapore Government had proceeded 

on an ex parte application, IMZr Slater was unable to 

recover his costs. Mr Tarlings application for habeus 

corpus still remains to be heard. 
The fifteen summonses that were brought by. rthe 

Department of Trade for alleged violations of section 54+ 

of the 1948 Companies Act, were heard in the Guildhall 
Court, after the failure of the Singapore Government to 

obtain extradition. The facts of the case do not here 

concern us save to point out that the case turned upon 
whether the loan transactions were made in the ordinary 
course of business of lending money. ýýgain, rather 
surprisingly, the charges were dismissed (154) 

although 
Er Slaters request for costs was refused, as it was in 

. the earlier extradition hearing. It is likely that the 
Department of Trade will appeal, and the Iiagistrates have 
been asked to state a case. 

(15, )) 

;: ben the _'ernas bid backfired, and recriminations 
conrienced between Haw Par and J'S, the Singai ore co; pany 
contended that a loan that ä; "dS had made to it was 
inequitable. There was a series of protracted negotiations, 

5 

Finally j;; S tool; out a writ for repayment of the 
ý 12,500,000 which had been advanced in connection with 
Haw . tears purchase of a 46c; % holding in 3'. 1-103 (H. K) from 
Haw rar immediately reacted by issuing writs against SWS 
Ur Slater and five former directors of Haw Par alleging 
'conspiracy to breach trust' in connection with the share 
dealings through Spydar and Grey Securities. It was also 
alleged that the loan transaction was void, in that it had 
been engineered by the directors, not bona fide in the 
interests of the company. In addition the individual 
defendants were called to account for the secret profits 
that they had received through the shire transactions, and 
alternatively for damages occasioned to Haw Par through 
the alleged conspiracy. 

(157) 
The claims were finally 

settled, and of xeat interest was the agreement that 
3,000,000 would be discounted from Haw Par's indebtedness, 

on account of the personal profits that ; later and the 
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o bll.. er directors made throuLh their 'share transactions. 
. urtheriaore, plater and the other directors are under an 

obliSation to repay ßl, 900,000 to 3 representing the 

profits that were made through ; 3pydar. 
(158) although there 

was no express criticism of the individual defendants, it 

was stated in the settlement that they ; could have been civily 
liable to the company, and many have interpreted this as an 

admission-of responsibility by the individuals concerned. 

Finally, throughout this affair, the : 'anel had still held 

y ernas and ýýaw 'Par, to their obligation to make a bid for 
the securities of London yin. After protracted negotiations 
and the intervention of the Bank' of En-land the i alaysian 
Government was 'persuaded' to agree to Pernas and an 
associated Malaysian corm any, making a jx, 40,000,000 bid for 
the remainin` securities. 

15') The z-anel was thus in the 

end trium3nant ! 
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X27 

ICE. 

,:: e City 
. 'anel on -i:,, keover s and Eerý-ers does not operate 

a market surveillance +. roa'ra: pane directed at the detection 

of insider trading, althou6h the secretarial staff do 

monitor the news tapes, and would. dran the attention of a 

re tuber of the J ecutive to anything of obvious significance. 

; here a to lý, eover bid is pendinE the ranel will 4instruct -the 

participants and. their advisers to keep an eye on the stock 

market, and o course the dress will be alert to this 

factor. 
ýlýl) 

';; here there is an alleZation, " or where the 

-: -an-.. l becomes suspicious the Executive rii--ht check throu h 

he relevant pricet s. 
If the . enel suspects some impropriety, it will normally (162) 

reuest the , 3toc_k Exchange Council to set up an inveätiEation. 

In its 1971 Annual R---port the Tuntil made it clear that 

there were essentially t: "io kinds of investi 'ations, those to 

understand the current narkz eb and trio se to roves tiz_a ce 

sus -ected abuses. she stock xchanE; e c;: ill then forward the 

report to the ai)d the ün�_ will then de-, lde u on 

whether it is necessary for it to take Lurtý: er steps. 'he 

weak point, is obviously i zz decidinS , nether there ä log 1G 

be an investigation in the first place. iTr Basil i: ennington 

a former Deputy Director General has informed the present 

author that unless there is a reasonably pronounced Market 

fluctuation it is unlikely that, the . sat ter would be o icl. ed. 

up in the first rl ce. Obviously insider trauin; has to 

be reasonably si nif; cant and spectacular to have this 

ef. 'ect. (163) 

"hen the Lane1 receives the report from* the Stock Lxcb3nß e, 

listing the various client3 t''ho traded the Panel has no 
formal authority to question such and has to rely upon their 

co-operation. 
(164) 

Usually a couple of the members of tha; 

,.. ecutive conduct the investigation and seep.. the active 

co-operation and assistance of the comillany Cbairm n. (165) 

Generally the list of names will be sent to the conppany, and 
, be co. zany will be aslhed if -it can identify any insider 

relationship. Considerable reliance, is placed on what the 
executive politely refer to as 'gut feelings' in these 

affairs. Occasionally the 11anel. will request the financial 

advisers or broker to bring the client before the Executive. 
or the Panel. Ho;; ever, in any given case it would be unlikely 
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t_ at the ý. anel would have to in Uerv_Le,; lore than a heedful 

ar of _)eoy, le. The decision whether er t +, o 3cceA a ß, u1ticul}r 
'story' is entirely that of the Executive or ranee, as the 

case nay be. In one case where the j'anel seemed to be 

dealing with a 'clairvoyant chartist ', the Executive. decided- 

to 'gloss over the whole thing' as the story seemed so 

improbable that no one would believe their statement. 
(166) 

the anel' s investigations, as has already been mentioned:, 

have been frustrated by nominees and just 'dotivnright 

unhelpfulness; Nr, Frazer, the Deputy Director General 

considers that the big: -. st problem with -nominees is that 

unless you know your dealing with nominees you are unlikely 

to uncover the suspicious transaction in the first pleced167) 
The Panel has threatened to name people as obstructing the 

Panel's investigations in the past, and this generally has 

the desired result. 

. ere the Panel or Executive do interview people, the {; h 

c; resence of lawyers is Generally discouraged, although such 

are ernmitted. 
(l63) 

1bere is however, no right accorded to 

legal rs*preseutatives to speak or cross examine, altbourlý 

they can advise their clients on what to say. It should be 

noted that the Executive generally has barristers and 

solicitors among its aembers, and where the i'anel is involved, 

the interview will be conducted by Lord Sbawcross. Lay 

persons thus appearing before the Panel or Executive are at 

a significant disadvantage in this respect. The ianel are 

mindful of the laces of defamation, and the Panel maintains 
an impressive indemnity insurance policy. 

;, mere information is obtained as to violations of the 

law the .L anel has forwarded it to the Director of i xblic 
Prosecutions, and also to the police. However, it is 

important to note that the Panel does not consider itself an 
enforcement agency, and one of the reasons that it would like 
insider trading to be a criminal offence is that this would 

place the enforcement responsibility fairly in the hands of 
the police. The panel has taken comfort in the recent 
decision of the House of Lords in Dv Rational Society for the 
Prevention of Cruelty to Children, 1b 

tiwhieh would presumably 
apply to'preserve the confidentiality-of the Panel's sources 
of information on the basis-of public policy. 

('? C) The Panel 
has also, particularly in recent years bad close connections- 
with the Companies Division of'the Deparýnent of Trade, which 
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has been of great benefit with regard to the appointment 

of inspectors, 
(171) 

and the use by the Department of Trade 

of its powers of investigation under section 109 of the 

1967 ., ct. The Bank of England, with which the Panel retains 

intimate connections is of tremendous importance to the 

credibility of the Panel's enforcement. For example when 

the Iialaysian Government agreed to find another ß, 40, C00,000 

in the London Tin-bid, although the ranel conducted the- 

negotiations, the 'r. eal' pressure was applied by the Bank 

of England. 
Given the fact that the Panel's jurisdiction and authority 

is largely based upon consent, it is perhaps surprising that 

it has become such an important regulatory agency in this 

field. Of course where someone without standing in the City 

is involved, there is little pressure that the Panel can 
bring to bear. In this regard the most troublesome cases 

have involved 'small country brokers', foreigners'and small 

businessmen. (172) 
There have been suggestions that there 

should be a statutory duty on directors to obey decisions 

of the tanel, and -that the Department of Trade should have 

the power to issue regulations requiring adherence to the 

Code, 
(173) 

However, it is unlikely that any Government 

would be prepared to Live -a private body such legal powers, 

and it is unlikely that the . 
Panel would want to be 'entrusted' 

with such. Furthermore as John 'Hull, a former Director 

General has pointed out in a letter to the Times, 
(1? 4) 

cases 

which are referred to as failures on the part of the Panel 

would in most cases have resulted in the same situation had 

the Panel been a legal regulatory body. 
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(ii TEE -STOOK EXCIui<<UI B 

(A) TIE iZ . ATUM OF THE IsARi: E AND T. A. L. I. S. M. A. ZT. 

Although the Stock Exchange was concerned with fraud(175) 

it was not until comparatively recently that any real 

attention was given to insider trading. Indeed Mr Basil 

ennington, the Head of the Membership Department, 

expressed the view that it went unnoticed forty years 

a ; o, 
(176) 

and 111r Hollis the Head of the rublic. Relations 

Department, considered that until recently it was. considered 

nothing more than an incidental perk to ones job. (177) 

Lord Shawcross, thinks. that the practice has attracted more 

attention in recent years, given the increasingly diverse 

social background from which coupany executives are now 
coming and the ever increasing personal financial pressures 
on such. 

(176) 

Over the last five or so years the Exchange has become 

aýrare that re`ardless of the incidence of the abuse in 

fact, the suspicion that it exists has an adverse effect 
on investor confidence. Thus Sir Hartin ., Wilkinson, whilst 
Chairman, stated that the Exchange regarded insider trading 

in the same way as itý regarded ' stealing' . 
ýl? 9) As to 

the extent of the abuse on the Stock Exchange, an interesting 

analysis was made by the Economist in May 1967, of the price 
movements in share prices of listed securities immediately 

prior to an announcement of a public offer. Of course, as 
the representatives of the Economist pointed out when 
Living oral evidence to the Jenkins Committee, (180) 

a price 
rise does not always signify insider trading, and may be (181) 
nothing more or less than investors guessing. The Economist, 

reported that. out of a sample of 82 bids there was found 
to be an average market rise, before the announcement, of 
15, x. However, in 25 cases the price of the share had risen 
by over a fifth, and in one or two cases the rise bad been 

"significantly'greater. The Economist reported that in 
four cases the Council had appointed investigation committees, 
but none of the results were publisbed. 

(182) 

The practice of appointing ad hoc investigation committees, 
has a considerable history, for instance one was appointed in 
1810 to investigate 'the treachery of John Hemming, late 
Secretary... ' to the London Stock Exchange. (183) 

iL si! nilar 
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32 committee was appointed to investigate trading in relation 
to the de Berenger affair. 

18ý 

., 
he market surveillance pro`ramrae operated by the Stock 

Exchange is rudimentary. Indeed before 1974, scant if any 
attention was Given to market surveillance, as understood 
with regard . to insider trading; regulation. 

(185) The Head 
of the rublic Information Department, informed the present 
author, in March 1975, 

W 
'the people who carry out the equivalent of the stock 
watch system here in London, work wholly either from 
our market display system which shows price moverrents 
in 700 leading securities of from material gathered 
by our Official List Department 

. which complies the 
official record wich is published daily'. (136) 

The general feeling in the City 'anel on Takeovers and (187) 
i"7ergers was that this operation, albeit a serious exercise 
gras 'hardly adequate. Given the growing decree of criticism 
about the procedures, for detection of abuse the stock 
Exchange announced on the lath ý; pril 1977 that it was about 
to set up a new Inveäti`ations Section under 1-Ir Tony Hogg; 
the former nana er of the Stock Exch_nQes F"Iasterfile Section, 
which is cbar6ed -with the responsibility of maintainin 
files on all quoted companies. The new Jection will be 
responsible for nonitorinE, all price movements, and where 
ever it considers it necessary to investigate further it 
;: ill report to the xchanGes c,;, uotations Panel, which will 
decide ,., he ther an i nvestj ation committee should. be 
appointed. How effective any surveillance system of 
this kind is likely to be is open to question. DurinG 
1976 the stock Exchange isolated 1,750 unusual price 
movements, but only in one case, involvinC, - 6. U. I. T. 3. , 
which will be discussed in due course, was a thorourh 

statement published. Surveillance and reconstruction of 
the market very much depends upon the method of, trading and 
procedures on the Lxchan-; e. It is thus necessary to briefly 
examine the market procedure currently in operation. 

Given the fundamental importance of the maxim 'dictum 
meum pactun'. in stock exchange transactions, documentation 
is minimal. . gis soon as a bargain is made on the Floor of 
the Stock Exchange between a broker and a jobber both will 
enter details in a cursory fashion in pocket books, and 
this will constitute the sole record of. tie transaction. 
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Either the broker or. jobber may ' mark' the bargain by 
3 

filling in a marking slip and lodging it in the appropriate 
marking bo: x. Under rule lEO of the stock Exchanges Rules 

and Regulations marking slips are compulsory in the case 
of broker to broker bargains, bargains executed with 
non-members, with country brokers, bargains put through 
the market, delayed delivery and forward bargains. In all 
other cases marking is of tional. �, here bargains are marked 
they should be so done, without delay, and before 2.15 p. m. 
on the day, or where inadvertently omitted before 11 a. m. 
the following day. The Utock Exchange intends to introduce 

compulsory marking of all bargains within the reasonably 
near future. (188) 

., marked bargain is recorded when the 
Clerks to the House enter on the marking boards and 
subsequently publish in the Official Lists the price shown 
upon the marking slip, under rule 161. 

. Then the broker returns to his office he will record 
the bargain in the firm's books, and it is in± ortant to 
re-member that under rule 84 all bargains must be booked in 
the name of the particular Stock Exchange firm. the details 
of the transaction will also be included on the client's 
ledger and in the checking book or day journal. The following 

} morning , the checking books of both parties will be taken by 
their clerks to the checking room and each bargain is read 
out and checked. Under the Finance j, cts, 

(189) 
the broker 

is obligated to send the client a contract note. 
. 11tbou-b it is not possible here to discuss the transfer 

of securities(la0) nor the settlement of bargains in detail, 
it is desirable to touch upon some points with regard to the 
latter that may be relevant to the regulation of insider 
trading. Securities will often be bought and sole a number 
of times for the current account, and the chain of bargains 
which connects the original seller with the ultimate buyer 
is known as the 'trace'. The links in the chain are the 
buyers tickets. * Buyers who take up securities deliverable 
by transfer must issue a ticket with his name as payer and 
details of the transaction, before 3 p. n. on the ticket day, 
and pass it to his seller. The seller will then pass it - 
on to his seller, endorsing his name upon it, this process 
will be repeated until the ticket reaches the ultimate 
seller. The original seller and final buyer are then brought 
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to ether for completion of the bargain. It is of course 
possible to have split tickets, where th trace will continue 

along several lines. It is of some interest that the Court 

of Exchequer Chamber has held t "---, at the splitting of tickets 

and the intervention of a number of inters ediaries does 

notdest(oy1jhe privity ofýcontr ct, between the ultimate 
par1ties. Of course the intervention of the jobber, 
inevitably renders this a legal fiction. ý192) 

fo facilitate clearing the i. 3tocki Exchange established a 
Settlezaent Office, which operates with r --Lard to the most 
actively traded securities and essentially. provides a 
clearing house service. Nonibers are obliged, under Appe 

radix 44, to the Rules and Regulations, to make daily returns 
of clearing sheets of all bargains in the clearing stocks. 
On analysis of these sheets the Office will then issue each 
fir: pith a ticket passing instruction list so that the 
ulti is ;, e buyer is brought into contact ., ith the ultimate 
seller. 

The rosent syste. is currently being radically i:: odi fiel, 

and it is necessary to a' least briefly indicate what this 

will involve. In �pril l c; 1,63 the City working Tarty was 
convened to, 

' eNa--ii no -, resent methods of processing dealings in 
securi is and of recoding and transf erring holdings 
in the light of current develoj) ents in data 
processing', 

and to report on recom: aendations for improving the present 

system. 
(193) 

The Com, aittee decided that although the 
present system worked it was deficient, in particular it 
was thought that the 'trace' was complicated and inefficient. 
The Committee thought that a new scheme based upon three 
principles should be introduced. 

. 'pese were, the use of 
renounceable documents of title, the transfer of stock into 
and out of the name of jobbers, thereby eliminating the need 
to split and thatch deals, and thirdly dealing on the Stock 
Exchange on a rolling cycle for forward settlement ten days 
after the bargain is completed. 

(194) 
The new Settlement 

Scheme recommended by this Committee, with certain very 
important modifications and differences, was adopted by 
the Stock Exchange Council, and cast in the name of iALIS iALI . (The rcnsfer, , accounting and Lodgement for Investors, 
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G3 
ätock 11: ü1. L. eTlent for Jobbers) . 

(195) The sys te. a is a 

national sys te: i asd will opera to for all transactions in 

United :. inF. don re; ýistered s Üocks made through ineýa ers of 

British ; toc:: Exchanges. "ýhe separation of boý? g; ht and 

sold pap. aruork, and settlement as dealt, ; Y'ill result in 

she eli: aination of °: aost certi'. ication, the : jüoc1i ýxchanLes 

vlearin 3yÜte , ""+v11 ttln; y sold grans Cri ýiýCi "J t 

rassin '. 

In l%ovember 1972 the Council realised that the entire 

syster could not be introduced in a sin`le step, and thus 

authorised the introduction of Cii"R, a centralised 
accourtinr_ sy steia based o: tic'_. ats, as an intermediate 

settlement system. be first phase of is the 

i plenentat; ion of e chec'c_n:. system based on reports fron 
bro?; ers . nd jobbers, : rhich ,, rovid. e eliac_e f_: le of 
agreed bargains as a basis for the setble:: ient rro. cec. ýreý. 
`"i^n 7r to .., e cu.: ý user sysze. ý enables brokers acid ýo 

`re 

ID s "GC - or 
bar ins, v3hereu o cow , )u ber , rill ýatc _ such and report 

as m:: tcheü bz ;. f .n in., eL; ral part üf Cýk .: 
is a 

ne:: cleearjn : rocass ýi th a revised method of 'piecin"' 

of b: rý: äi ns. Iis a r1ies to bar-1: ns in stocks nor: lally 
dealt in for tt. e account, cash stoats being; traced as 
dealt. 2na ätock ; xchan e Centre prints all tic_iets on 
behalf of member firms and these tickets are passed 
directly to the deli serer of the stock. J.: eliverers also 

receive a schedule of all tickets passed to them and takers 

receive a schedule of tickets issued on their behalf . 

.? erhaps one of tae -dost in, ortant states in the system 
is the se Ming uy by the Stock Exchange of a nominee company 
called SEI-01 which will have a single undesi hated 
sbareholdin` account in the register of every co -.; any 
partici ating in the scheme, which will be basically all 
listed companies in Britain. All stock sold vii 11 be 

. 
transferred from the seller into the name of SErOa 1', and 
purchasers will receive transfers out from '° 
: 'bus SE-0 is 'a pool -account -a single holding of all 
stock in the course of . trans-fer' (197) 

she . )tock Exchan e 
Centre will act as a ent f:; r each owner and will maintain 
within the pool account a number of separate accounts for 
each 

. 
jobber dealing in the stocks. The Centre will maintain 

comprehensive records of every berZain including the date of 
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dealing., tie date that the beneficial ownership is 

transferred and the date that legal ownershiký is transferred. 

The necessary changes in the present Iaw, which are mainly 

of an administrative nature, have been effected under the 

Stock Exchange (Co: pletion' of 'Bargains) Act 1976. 
(193) 

The actual dealing methods and procedures will not be 

effected by this ne %-o system. Both brokers and jobbers 

will rei. oiýt the details of the bargain to the Centre, and 

the reports will be compared within the computer and lists 

of matched and unmatched bargains will be produced from 

each firm, as is done under CH LMI. The -Centre will ; print 
delivery dockets and registration recuest forms for the 

matched bargains and pass them to the relevant brokers. 

The brokers will have already prepared documents giving 

authority to remove the securities and sen;, such to the 

seller for signing and returning with the certificates. 
'hare will also be no chanLe from the present system of 

recording shareholders in the register cf members of 

companies, although under section 3 of the 1076 -ct, records 

may now be maintained 'otherwise than in a legible fora' 

that is on computer tape, 'so long as the recording is 

capable of being reproduced in a legible form'. The 

Stock Exchange is aware of the increased potential for 

frauds that this migbt create. 
(190' 

The present system provides a direct link between an 

ultimate buyer and seller in that the names of both are 

entered on the Stock Transfer Form, however, under the new 

system, bouc: bt and sold transfers from or out of SEPOI, 

will be se_ arate documents, reflecting the reality of the 

situation were securities are 'sold' to a jobber, and then 

later, 'purchased' from a jobber. 
( ýCO) ýLnother important 

point is that as all securities are pooled in the SE CIT 

account, the fungiability of securities is clearly 
emphasised. purchasers 'tzait in a queue for allocation of 
the particular stock out of the account as it becomes 

available. The Stock Exchange will bold clients names 
temporarily on a pending file, and when the securities 
are apportioned such will be matched, there will be no 
master file of all clients kept. (201) 

How the new system might effect the regulation of insider 
trading appears to be largely an open question. It would 
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Gý7 
seem to be the view of the Directorate of Information 
Systems and 6ettlerient, 

(202) 
that the new system will have 

no impact on the problem. The Head of the . ublic Relations 

Department, has informed the present author that the 

introduction of TALIS, "L, N will not effect the present 'stock 

watch' arrangements. 
(203) 

On the otherhand, certain 

members of the Panel Executive, are known, to be 

contemplating that TALISMAN will assist in better market 

surveillance. 
It should perhaps be emphasised, yet again, that TALISINAN 

has nothing to do with dealing as such, -and 
is intended to 

promote and facilitate the present jobbing function, and 
is comý-)letely different from the ORIEL system. : gis all 
bargains will be recorded on the Centres computers it would 
be possible to'obtain a full print out of all transactions, 

which is not at present possible. Although it might be 
technically ossible to build some form of surveillance 
system into this settlement facility, it would inevitably 
be at a stage removed from the actual trading. The new 
process for matching transactions, and the allocation 
performed by the Centre emphasise the : ure chance factor 
in the paring of parties to a transaction. It would also 
seem that under the new system there are two distinct 
transactions and a break in privity. 

Of great significance from the standpoint of inquiries 
into trading and also from the question of civil liability 
for insider trading, is whether in practice, under the 

present system, it is possible to match, that is trace 

parties to a Stock Exchange transaction, and thus establish 
a privity relationship with regard to'the"specific securities 
in question. tin Assistant Secretary and Solicitor to the 
quotations Committee, has written to the present author that, 

'as regards ascertaining the other party in Stock Exchange 
transactions, the normal transaction, amounts to. a 
contract between on the one band the jobber dealing with 
that firm, the broking firm acting as agents for their 
client. In such a transaction it would not be possible 
for the identity of the ultimate purchaser in the case 
of a particular sale or'the ultimate purchaser in the 
case of a particular purchase to be ascertained. In. 
the exceptional case of the type of transaction rnotirn 
as a 'put-through' the identity of such purchaser or 
seller could be ascertained'. (204) 

This view has also been taken by Hiss Sarah Dean, formerly 
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G3 Yrinci-al of tue Cow.: anies 1 olicy Division of the Depart=uent 

of yr4de, {2''ýý) 
who informed the -resent author that this 

was now the view of the Department, and would be reflected 
in any future legislative proposals. 

On the other hand, both iir Kni`ht, Head of the 
_,, uotations (206' 

Department and Deputy Chief Executive of the Stock Exchange, 

and Lord Sbawcross, 
(27) 

consider that at least in theory 
tracing and . Hatching specific transactions with regard to 

particular securities is possible, albeit tremendously 
difficult. : ": r Knight added that where the securities were 
numbered, and such had been recorded, the difficulties 

; could obviously be significantly reduced. she mead of the 
Companies Investigation Branch of the Department of Trade, 

considers that in such a situation, which would admittedly 
be remote, tracing; might be feasible. (2O") 

Indeed it is 

not without interest that the Dc b; rtnent of --, rude Inspectors 
in the ins ection into the affairs of - irst wie-Investment 
Ltd., . 'Telaon nce Drust Ltd, and n lish and Scottish 
Unit Trust Holdinss Ltd, stated that they were not able to 
deterr: ine t'ýe e;: act source of the shares obtained by the 
Lowson in. er. sts because the shares were not numbered. 
Thus as it was i. n, }ossible to show from which comp any, out 
of eleven possibili vieä, the shares were ac uired, it was 
not possible to hold the person in question liable to 

account for his secret profit. 
(209) 

Given the 'tr:. ce' through the buyers ticket and the 

records of ember firms it would seem possible to locate 
the ultimate artics und intermediate parties, where a 
jobber has not in ervened and taten the securities on to 
his own books where they are likely to be pooled. This is 

certainly the view of the former lead of the i'. Fembership 
Department, (21C) 

and the Head of the ? rauds anal Criminal 
Bankruptcy 'action of the Director of : 'ublic prosecutions, 
claims to have actually done this c211) 

Of course the 
tracing or matching does not render the result any less 
fortuitous. It mould seam that the position under TALISNAN`ri 

will be little different. (212) 

It is perhaps significant, that when. it was suggested 
to the Head of the Luotctions Department, that the 
uncertainty of responses to whether it is in fact practically 
possible to match and trace particular transactions was due 
lamely to the desire of the Stock Exchange not to become 
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e: lbroiied r; i bh liti a vion, TUir. I: ni hc lau bed, but did 

noü deny it. (215) 
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: `1IcTJ Cýiiý_zIý sxaýý 
(214) 

'e turilin;, to be Liat"ter of atoc . L. _c: ýýn e invosti aticýiio , 
it would see :i tba: t the initial cöm )laints come from a Great 

variety of sources. Jobbers and brokers will occasionally 

alert the' tocIxchan e, as will merchant banks, company 

brokers and indeed listed coraianies. Fur -her ore, if the 

Stock Excban e notices a sharp fluctuation in the mar"--et 

price of a security it might decide to initiate an 
iEation on its oven notion. 

(215) 
, here a complaint invest 

is received from an outsider, there will be a preliminary 
inyestication where the jobbers are consulted informally 

to ascertain whether they were aware of any unusual dealin ; s. 

The decision as to :: ether a full investigation should be 

held or not rests vii th the Stock Exchsn ;e Council. Generally 

the members ip Department will be concerned with the 

Bittee, but on occasions the Council appointment of the co ii (216) 
will select a committee _from aeons its mem. berms. it 
. hol; 1C', be e ý` asised that these Committees are entirely 
ad hoc. Generally the Committee will have between two and 
four ner. bers, all of aaoi. i are members of the Shock ExchanE. e, 

or officers of the Ex-change. senior staff member of the 

T"iembership Department will act as secretary to the committee. 
The Committees are only 'part-time, and service on such 

is generally unpaid. the Committees until recently would 

-never interview members of the public, and although support 

and assistance is expected from members of the securities 
industry, direct evidence is generally only taken from 

members of the stock Exchange. ;; here an investigation is 

initiated the first step is for the Committee to request 

the jobbers concerned to provide the Committee with lists of 
all their transactions over a specified period. IýIr. Hollis, 
the Head of the rublic Relations Department, writes, 

'it is always possible after the event to Go back and 
identify the broker who dealt, the number of shares and 
the price. The jobber will always, on enquiry be able 
to tell Lt'what time the bargain was done'. (21? ) 

From this information the identity of the various transacting 
brokers will be available. 

(218) 
Thc; se brokers will then be 

approached and asked to supply details of the transactions 
disclosed by the jobbers. Of course under rule 15 of the 
Stock Exchange's Rules and Regulations, 
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x'42 ' ne, ibers and Clerks shall attend the Council when 
required and shall give such information as may be 
in their possession relative to any matter under 
investigation'. 

By rule 7 the Council can delegate this authority to any 

Committee. Furthermore, as a term of their annual 

election members agree to facilitate and assist in 

investigations by the stock Exchange. Thus the brokers 

are obligated, under threat of disciplinary sanction, 
to co-operate fully with the Committee and provide written 
details of the shape and nature of transactions in the 

relevant securities and the identity of the client. The 

Stock Exchange suspended for two years Er Ralph Clarke, 

and publicly censured him, in April 1974 for failing to 

disclose the identity of a client, who had made a profit 

of £700 on a set of transactions, when h_r Clarke was 

requested to do so by t ,e Council and l auel on Takeovers 

and Mergers. The senior -3artner of Clarke's firm, 

Hr. H. ". iooimer, in a public statement said that Clarke had 
'truthfully denied knowledge of the identity of an overseas 
client1. In that on discovering the clients nahe he had 

attempted to seek the consent of such for disclosure of 
his identity to the Council, the delay in disclosure was 

caused by attempting to contact this client. The sanction 
is all the more potent when one considers that there was 

no suggestion that the X700 had been mane imiroperly. It 

is thought that the transactions involved B. S.. shares, in 

which an investigation was being held, but Nahich later 

found no evidence of-'insider trading. It would thus seen 
that the Council decided to make an example, of lir Clarke. 

Other members have been censured for failure to Cive 

required information. 

Of course where nominee registration is involved, both 

the broker and the stock Exchange are likely to face 

considerable difficulties. (219) 
naturally very much will 

here depend upon just how co-operative the broker really 
wants to be. The Secretary to the , quotations. epartment 
informs the present author that it is rare that a broker 

would have absolutely no idea who was the beneficial 
owner. 

(220) 
Lists of all clients who traded will thus be 

drawn up by the Committee, with the details of the 
transaction and the nature of such. 
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6q-3 
. ae moo.: Bittee w,: ill then consult the jobbers and also 

brokers to ascertain the circumstances of the transaction, 
the exact timing; o'' such, and. how such were initiated. 
At this st, ý(ce it is possible to inquire as to whetber the 

buyer urould have willingly bought more, or in the case of 

a nominee, who actually gave the order. of course much 

will depend upon the memory of the brokers and jobbers 

involved. It is- i-ýerha s optimistic to ex, -)ect -rt aüt a 
jobber will remember the exact demeanour of a broker 

several months after a specific transaction. Where the 

circumstances were such to have created an im ression on 
the jobbyer or brokers memory it is probable that suspicions 
should have been aroused at ' the time, and encjuiries made 
then. 

she Committee's report will then be submitted to the 

Council of the : 3toc . zchanüe, and in appropriate cases 
the Council will pass a copy to týýe anel. here there 

are suspicious dealings by persons who the Stock xcbanc 
ct--: n., of relate to the company, details of äueh might be 
suppli. ecý 

ý to the Chairman co-,, -,: r- n' q. ' sti 
(221) 

of the cV_1\ n+ in U on. 
i'he 

, 
Mock 11111x-chan`e is keen to ident-, 

-'ýT possible liniß, 

and have in the post even checked out what 'yacht clubs' 
certain persons belonged. to. (222) 

. 
-`I)e : -toc Exchange 

until recently' has taken a much more cautious approach, 
than the . anel, in publication of. ti, eir reports of 
investigations. The Head of the public relations 
Department, has writ ten to the )recent author that, 

'c-ye have 'hardly ever published t: e nýnee of any person 
excapt for one recent occasion, (223)... we believe that 
the chief problem is not so much defamation, as the 
fact that the broker who is co . gilled under the rules 
to give evidence to us can be held at law to be in 
breach of his duty of confidentiality'. (224) 

The Stock Exohanöe in its'ccznents on the Labour lorkin- 
Party's Green Paper on the Reform of Cozipany Law and its 
tad inistration, enj: hasised that another consideration 
inhibiting publication was that as the Council had no 
riebt of cross examination-and to obtain evidence, it 
would be wrong to i. )ublisb information about a person, 
without bearing all the evidence. Indeed the 'Stock 
ExcbanLe believes that an individual has a fundamental 
rieht of privacy unless this conflicts'with some 
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Lý greater fiduciary responsibility to others'. 

sta-cen ent that a person has engaged in insider trading, 

or is suspected of having done so would seem to be 

defamatory. `r The ; Mock Exchange mode representations 
to the Co: a ittee on defamation under -, rr justice Faulks, 

re;. yuestin` protection, with regard to Stock Exchange 
investigý^tions into improper share dealings, for members 
of the Exchange or their clerks furnishing to *the Council 

information about their clients transactions, and also for 

publication of the consequent report. The Committee in 
its Report, 

(ý27) 
thought that both situations were covered 

by the General law of qualified privilege. In the first 

case 'the meiaber or clerk concerned has a duty under the 

Stock Exchange Rules to furnish relevant information to the 
Council, and the Council has a common and corresponding 
interest to mceive it'. In the second case, 'the Council 
has... both an inteletit and a duty to publish its findings 

to 
_ 
t'_. e public and the public have a coupon and corresponding 

interest in receiving, then'. The Stock Exchange, does not 
appear persuaded by this however, and in its 'report on the 

Supervision of the Securities i; arkets, 
(226) 

it advocated 
that it should be `iven a statutory defence of qualified 
privilege along the lines. of that advanced by Justice in 

its Report on the La: ww and the Press. ' 
It would appear that the Council has sent copies of 

its reports to other professional bodies and the Department 

of Trade. What action the Stock Exchange takes with regard 
to the situation found in its report, naturally depends 

upon the circumstances. Normally it is thought sufficient 
to send a copy of the report to the relevant company 
chairman who would be expected to consider appropriate 
discipl"ihary action against any employee of director shown 
to have acted improperly. Where it appears desirable to 

extend the inquiry and interview members of the public, 
the Council is-generally pleased to pass the matter over 
to the City Panel on Takeovers and Tiergers. It is 
interesting that the Council have never been asked to 

make a report available to a private individual. The Head 
of the Public Relations Department states that 'whether 
we would do so would depend on the legal advice we received 
at the timet. (230) If private remedies were provided under 
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statute for insider trading the position would preoumably 
be more acute. The Head of the quotations Department and 

Deputy Chief Executiye stated that if a member of the 

general public. came to the Stock Exchange with a grudge, 

and asked for an investigation the Council would look at 
the facts and allegations and decide whether such justified 

an investigation, and if so they would instigate an 
investigation, merely on the basis of that single and 
isolated complaint. Mr Knight thought that the Council would 
be extremely reluctant to mare the report available for the 

purposes of civil litigation. (231) Indeed where the Council 
thought that they might be called upon to do this,. they 

might not be over willing to initiate the investigation in 

the first place. 
(232) 

The Stock Exchange is also very 
keen to avoid becoming involved with criminal proceedings, 

arising out of improper share dealings by'non members. The 

Council have never sent a copy of any investigation to the 

police, and there is some concern that should insider trading 

be made a crime, that the Stock Exchange and Panel should 

not become the primary fact finding and enforcement agency. 
In truth however, it would seem almost inevitable that the 

Exchange would become involved willingly or otherwise. 
Since 1974 the Stock Exchange has taken a much tougher 

line on insider trading investigations, and has attempted 
to introduce a degree of creditability into what many saw 
as an exercise in 'white washing'. On August let 1974, the 
Council stated that investigations into specific insider 

share dealings would receive greater publicity in future. 
Furthermore the Council stated that from then on it would 
actively seek and expect the co-operation-and assistance 
of brokers, whether they were associated with the dealings 

or not, to come forward with every piece of material 
infornation that they might have. (233). Previously the 
Stock Exchange had generally been loathed to even acknowledge 
that an investigation committee had been appointed, and 
would never publicise the results. -Generally the Council 

would only confirm that an investigation was afoot, once 
news bad already leaked out to the press. The Stock 
Exchange's new approach was confirmed by a subsequent 
statement, of the Deputy Chairman, Mr Dundas-Hamilton, where 
he stated that the Council were going 'to take a much harder 
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line and will be naming names' after investigations. (234) 

Certainly since 1974 the Council has announced the vast 

majority of its investigations, although it has not always 
been so forthcoming with the results. 

(235) 
Perhaps the 

most important development in this respect was the recent 
investigation by-the Stock Exchange into widespread 

allegation of insider trading in the securities of Scottish 

and Universal Investments Ltd, (S. U. I. T. S. ) which led to 

the publication by the Stock Exchange of a 41 page report 

on the investigation and its findings. The affair is 

complicated, but is of great significance. In August 1976, 

S. U. I. T. S. informed the Stock Exchange that they would have 

to make a special provision against the value of a 
£4,700,000'loan by the company to Amalgamated Caledonian 
Ltd, which had been misleading described as 'cash at bankers 

or on hand' in the 1975 Annual Accounts. The existence of 
this loan was unknown to the public, until the publication 
of the 1976 Annual Report and Accounts where full provision 
for the loan had to be made. It appeared that certain 
directors in S. U. I. T. S. had sold securities in-the company 
whilst in possession of this information, without disclosure. 
Indeed it appeared that Sir Hugh Fraser, the Chairman and 
Managing Director had sold £1,500,000 S. U. I. T. S. shares 
during this time. (23G) There was considerable criticism of 
the auditors, Touche Ross who were criticised for so 
erroneously classifying the 'irrecoverable loan'. (237) 

Admitting their responsibility to the shareholders, the 

auditors resigned on their own initiative. (238) 
Given the 

widespread public disquiet over-the affair, the Council of 
the Stock Exchange stated that it was appointing. an 
investigation committee, 

(239) 

'to investigate dealings in the ordinary shares of 
S. U. I. T. S. by the directors of the company, to 
investigate other dealings in the shares of the 
company, to investigate other related matters, to 
take evidence and to report'. 

Sir Hugh Fraser stated that be would co-operate fully with 
the Committee, and that he hoped the Stock Exchange Council 
would publish the final report. Sir Hugh also stated that. ' 
if called upon. by the institutional investors with holdings 
in S. U. I. T. S. be would tender his resignation. At the annual 
general meeting, although confronted by considerable criticism 
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from private shareholders, he withstood calls for his 

resignation, with the support of the institutional investors, 

on the basis that certain matter would be undertaken to 

strengthen the management of; the company. 
(240) 

Sir Hugh 

also made a statement that, 

'there are personal reasons why I sold the shares and 
I shall be delighted to tell the Stock Exchange what 
they are, but-I am not prepared to tell th&press'. (241)° 

The investigation committee, expanded its inquiries on two 

occasions, but managed to present a most penetrating report 
to the Council within seven weeks. 

(242) 
- The most interesting 

section of the report is that in Part IV which deals with 

share trading in S. U. I. T. S. by various insiders, the committee 
found that a partner of Touche Ross, in charge of S. U. I. T. S. 's 

audit had disposed of 930 shares in the company in. 11ay-1976, - 
but as this had been done in accordance with be firms 
internal rules, and had been merely part of a series of sales, 
the committee accepted that there had been no impropriety - 

(243) 

The Committee examined trading by Sir Hugh in S. U. I. T. S. and 
in the House of Fraser, and that of S. U. I. T. S. in the latter 

over a period of 18 months. It appeared that the net sales 
of S. U. I. T. S. shares amounted to 1,620,000 and 636,899 House 
of Fraser shares. 

(244) 
The committee could find no particular 

pattern in the transactions, and it appeared that both buy 
and sell transactions through different brokers had been 

effected on the 
, same day in certain instances. Sir Hugh 

contended that the erratic pattern of trading was dictated 
by the availability or otherwise of funds. It appeared that 
some 1,500,000 shares had been liquidated on one occasion to 

meet heavy gambling debts. (245) 
In a particularly interesting 

paragraph in the Report, it is stated that, 

'Sir Hugh.. was questioned on his attitude towards the 
propriety or otherwise of an executive chairman . dealing 
frequently in the shares of his company since by reason 
of the executive nature of his position, he must always 
have, or be thought to. have, - privileged information... 
His share transactions could, therefore be open to 
criticism or mis-interpretation. Sir Hugh.. said that be 
now accepted. this view with the advantage of hindsight 
he had not appreciated it until now and nobody, until 
recently, bad represented this view to bim... He assured the CorAttee that he would never have dealt specifically 
with the intention of making a profit by the use of 
privileged information for his own gain'. (246) 
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Although this might seem over generous given the couple of 
inquiries into alleged insider trading conducted by the 

Panel and Stock Exchange with regard to the Boots and 
House of Fraser affair, the Report did state that a number 

of witnesses bad affirmed this view of Fra , er's trading. 
(247) 

Given the 'unusual explanations' that Sir Hugh bad given the 
Committee, accountants with solicitors from the Stock 

Exchange went thoroughly through Sir Hugh's personal finances, 

with his co-operation, and concluded that the disposals had 
in fact been made for the. purpose of paying gambling debts, 

and that where he had ever been in funds, Fraser made 
acquisitions. 

The Committee also investigated trading by Mr Paterson, 

Fraser's.. personal assistant. It appeared that Sir Hugh 

never discussed. detailed matters of corporate policy with 
him, and that-he was not present at board meetings. It 
followed, that although he had sold some 25,000 securities 
in S. U. I. T. S. during the relevant time the Committee could 

not. find that this 'was related to any knowledge of the 

mis-classification error in the 1975 accounts'. 
(248 ) 

The 

Committee thought that given Paterson's intimate relationship 

with Sir Hugh,. it was undesirable-that he should. be at liberty 

to trade in the securities. of the 'Fraser companies' without 
limitation. The Committee also exonerated a. disposition of 
700,000 shares in S. U. I. T. S. owned beneficially by S. H. 

Gardinefi, the uncle of A. M. M. Grossart, a director of S. U. I. T. S. 

who held the shares as trustee. 
(249) 

The brokers to S. U. I. T. S. operated a policy of physical 
segregation between the finance department: and. dealing 
department. There was not a great deal of contact between 
the brokers, and. S. U. I. T. S. management, although Mr. Recimayne, 

a partner of the firm was a non-executive director of 
S. U. I. T. S. It appeared that the firm operated a strict rule 
that where a partner was a'director he should not discuss 
the affairs of that company. It appeared that the firm had 

no in house rules which prevented Redmayne from carrying out 
transactions in the securities'of S. U. I. T. S.. for the company, ' 
by virtue of his directorship. Although the committee found 
no evidence that the information about t)ie loan, that -Redrayne 
would have, been aware of was improperly used by the firm, or. 
indeed available to such. However, the Committee stated that, 
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'the Committee are of the opinion that it is desirable 
X49 

for brokers who are non-executive directors of listed 
" companies, to take any active part in transacting 

business in shares of those companies. Grieveson Grant 
(The Stockbroking firm) should have realised that by 
permitting Mr Rednayne to do -this, they were' exposing 
themselves and ter Redmayne to the possibility of 
criticism and misunderstanding'. (250) 

It appeared that Redmayne; had been a relatively. heavy trader 

in S. U. I. T. S. shares for his own account, and had made not 

sales of 10,000 shares. Prior to. the 9th April there had 

been, no house rules, although bargain sheets-for the 

previous day. were made available to the partners for comment. 
No one had ever disapproved of Redmayne's trading.. Redmayne 

was questioned about his trading, and he answered that his 

trading had. been dictated by his precarious financial 

position and his heavy financial. commitments.. The Committee 

accepted this, -and found that there was no evidence that 

Redmayne had traded upon the basis of in3ide 
-information 

for the purpose of making a profit. 
C251 

The Report did 

observe however, 

'the Committee are..:. of the opinion that taking short 
term positions in a company's securities. by a director 
of the company is open to criticism and misinterpretation 
and must be"considered undesirable'. (252) 

It appeared that both Sir Hugh Fraser and Hr Redmayne had 

persistently failed to report their transactions under 
section 27 of the. 1967 Companies Act, and Fraser had also 
failed to comply with section 33. Both claimed that they 
had been unaware of the statutory obligation. Indeed 
Mr Corrie the company secretary had been largely unaware 
of the relevant transactions, and his requests for due 

compliance with the law and Stock Exchange's Listing 
Agreement had been ignored by Fraser. 

(153) 
The Committee 

noted that at the time the Quotations Committee did not 
make routine checks to ensure. compliance with.. these 

provisions, but from now on such surveillance would be in 
operation. ' 

Although the Committee found no evidence of insider 
trading, considerable criticism was made of Ithe board and 
in particular'Sir*'Hugh Fraser. Indeed'the affair arise out 
of the 'inefficiency and ignorance' of Sir 'Hugh and certain 
other directors.. (254) There were. violations of the Listing 
Agreement both with regard to the requirement that directors 
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and substantial shareholders should disclose their trading. 
In this respect there had also been violations of the law. 
Given this, and the fact that the shareholders had not 

. received all the information that they were entitled to 

expect should have been given them, bearing in mind the 

powers of the Department of Trade under section 165(b)(iii) 

of the Companies Act 1948, the Committee forwarded a copy 
of the report to the Department of Trade. 

(255), 

The board of S. U. I. T. S. issued a public statement, whilst 
accepting the 'general fairness; - of the report, attacking 
certain of the criticisms that.. it had made .. 

(256) Indeed 
the Times Financial Editorial, thought that if the Stock 
Exchange were to escape criticism itself, the persons 
attacked should be given a right of reply and explanationC257) 
Considerable pressure mounted in the City, particularly 
from institutional shareholders for further board changes 
in S. U. I. T. S. and the resignation of Sir Hugh Fraser. 

(258) 

Mr Grossart a non-executive director, who received only 
'mild criticism' resigned, 

(259) 
and Nr'Forgie, the 

assistant managing director, resigned at the company's 

request. Sir Hugh issued a public statement threatening 
to 'off load. '-his 36% holding in S. U. I. T. S. if an attempt 
was made to make him resign as Chairman, (260) 

albeit that 
he had already resigned as managing director. Despite 

considerable resentment, 
(2101 it was agreed that Sir Hugh 

should remain as non-executive Chairman, but that there 
should be a new board. (262) 

It is not without interest 
that a faction of the institutional investors, has taken 
legal advice as to bringing an action against Fraser and 
Redmayne for an accounting for secret profits created through 
the sale of securities whilst they were in possession of 
material undisclosed price sensative information. (203) 

Furthermore, Mr Ronald King Murray, the Lord Advocate, has 
stated that he is examining the Stock Exchanges report, in 
consultation with the Department of Trade, to see whether 
prosecutions might be brought against Fraser and Redmayne 
with regard to violations. of. sections 27 and 33 of the 1967 
Companies Act, (264) 

Although there have been a number of. 
requests for the department of Trade to appoint inspectors, 
the Government have consistently refused to do so, relying 
on their powers under section 109 of'the 1967 Act, and the 
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Stock Exchanges Report. 

The only other case, to date where the Council has 

ventured to 'name names' is that involving the offer by 

F. H. Lloyd Ltd for Colely-Rotolin Group Ltd. 
(266) 

On 

receiving the report of the investigation committee the 
Council sent copies to the relevant company chairman and 
the Panel, as well as the Department of Trade. In particular 
the Council drew attention to the possible violation of 

section 33 of the 1967 Act. - The Council in a Notice that 

it published on the 4th November 1974 stated that the 
Chairman of F. H. Lloyd bad been informed that it appeared 
from the evidence given to the committee that most of the 

transactions emanated from the Midlands, and that no 
director or employee of F. H. Lloyd had been a buyer of Coley 
Rotolin Group shares in the relevant period, but that, 

'following instructions given to brokers on the 3rd June, 
37,500 shares in Coley-Rotolin Group were purchased by 
Warwick Engineering Investments Ltd, as an associate 
of Coley-Rotolin Group between 7th June and 5th June at 
prices ranging between 21p and 25p for a total 
investment of £7,875. Instructions for those purchases 
were given by Mr N. Gidney, Chairman of Warwick 
Engineering Investments and a director of the Coley 
Rotolin Group'. (267) 

The Council also stated that on the 4th July Mr. N. Macdonald-- 
Smith a Director of Warwick Engineering Investments and an 
alternate director of Coley-Rotolin Group purchased 5,000 

shares in Coley Rotoliv at 23p for a total investment of 
w1,150. Both Macdonald-Smith and Gidney claimed that the 
purchases had been made before the first meeting of 
F. H. Lloyd and Coley Rotoliv. 

Where the company has been willing to initiate an 
internal investigation the Stock Exchange Council in at 
least one case has. been prepared to hold back. The Bowater 
Corporation set up an internal investigation into allegations 
that certain directors had engaged in improper option' 
transactions in certain associated far eastern companies. 
Although the investigation did disclose certain violations 
of disclosure and reporting requirements, there was no 
evidence of any 'dishonesty' or other irlpropriety. (263) 

The Council accepted this. -- 
At. the Financial Times Conference on Company Law 

Reform, in October 1973, the Deputy Chairman of the Stock 
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52. 
Exchange, stated that in the twelve months immediately 

-preceding October 1973, the Stock Exchange had investigated 

some 24 cases. 
'269) 

These 24 cases involved over 650 

written statements from brokers, 226 interviews with brokers 

and the examination of over 850 bargains involving over 
500 clients. Out of all the transactions investigated 

112 appeared suspicious. In 9 of the investigations there 

was no evidence of impropriety, and in the remainder where 
there were suspicious transactions, in only 6 investigations, 

covering some 10 individuals could a client be identified 

who had dealt in such circumstances as it would be possible 
to have made out a prima facie case under the suggested 
principles in the White Paper 'Company Law Reform'. In 2 

of these cases the Chairmen of the companies had been 
unable to persuade the Stock Exchange that the transactions 

were in fact innocent. In one other case a merchant bank 
took 'punitive' action against an associate, and in the 

remaining 7. cases satisfactory explanations were obtained. 
In no case had a broker been in anyway involved with the 
impropriety. Of-the other-102. instances which the Council 
thought required investigation 'there appeared to be 

evidence of dealings so well timed as to be suspicious, or 
a chain reaction of well informed gossip which could not 
be traced to the company or its advisers'. The Deputy 
Chairman, added that, 

'in particular about half a dozen individuals outside 
the stock exchange figured in more than one 
investigation, but in no case had any connection with 
the companies concerned. There is of course no way 
of telling how many unsuccessful operations those 
same clients have undertaken where no-investigation 
took place'. 

This observation is of great importance as although an 
individual might be shown to have traded in a number of 
securities in which an investigation has been initiated, 
in many cases he will be nothing more or less than an 
active speculator trading in a number of securities 

C270) 

Furthermore, similar misunderstandings have arisen where 
a person acts as a trustee, or bare nominee. 

(271) 

In the preceding six months to November 1974, some 24 
investigations bad been carried out, and in only 3 had. 
unsatisfactory explanations been given. 

(272) 
Between 

222 



GS3 
January 1976 and November 1976, some 17 investigations 

had been completed. -, and another 15 were in progress. 
Although criticisms have been, made as to the length of 
time that the ad hoc investigation committees can take, 

usually between-3 to 6 months, 
(273) the Council has 

underlined the need for thoroughness, and the fact that 
'a small delay is immaterial as the facts will not 
change'. 

(? 74) The Stock Exchange has repeatedly been 

concerned to emphasise that the vast majority of allegations 
are groundless in fact and that insider trading is-not such 
a tremendous p: coblem. 

(275)- The Stock Exchange is perhaps 
understandably reluctant to express any view as to its 
incidence, beyond generalities. As Mr Knight, retorted 
to Professor Wedderburns questioning, at the London 
Conference on Insider Trading;; 'it is like asking how many 
men wear wigs! ' - 

The Stock Exchange has underlined its concern für adequate 
corporate disclosure in a number of important ways, as has 

already been discussed elsewhere. From the standpoint of 
anti-insider trading regulation, perhaps the most important 
disclosure technique is that of Timely Disclosure. The 
British Stock Exchange does not have a timely disclosure 

policy as such.. The Listing Agreement 'which is required 
to be entered into by a company with the Stock Exchange on 
its admission to listing, binds the company... and takes the 
form of a resolution passed by the board of directors'. (276) 

The Agreement is administered by the Quotations Committee 

and theQuotations Department. 

'the Committee on Quotations takes as its principle 
objective the maintenance of the public's confidence 
in the prices at which they transact business. In the 
United Kingdom investors have been able to deal for 
many years in listed securities with the knowledge 
that the prices take account of th latest information. 
The provision of timely and adequate information by 
listed companies has a long history of continuing'' 
development and is essential if prices on the market 
are to be such that there is no advantage of either 
buyer or seller at the time of dealing'. (277) 

Although there are no Listing Representatives with special 
responsibilities for particular companies the executives 
in the Department do build up good relationships with 
company secretaries, and 'in this way his co-operation is 
assured for prompt release of information and adherence to 
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ýý- procedures designed to give the investors every opportunity 
to exercise his rights'. 

(278) 

; 'here the Department suspects that there is material 

. 
price sensative information about which has not been 
disclosed, the Department will usually approach the 

company's broker and ask it to find out what is going onC279) 
Jobbers are particularly alert to unexpected fluctuations 
in price factors and are keen to report such'm tters to 

the Quotations Department. Where the company's brokers 

are unaware of any reason for the movement, the Department 

might not wait for the brokers to make further inquiries 

and will approach the company directly. This is unusual 

however, as the Department considers that it obtains a 
better relationship through using the broker. (280).. Where 
there is an erratic-market, or where there appears to be 

material undisclosed information in the market, often at 
the instigation of the company or the jobbers the. 

Department will suspend dealings. 
(281 

The suspension can 
last as long as the circumstances warrant. It does not 
always follow that the Stock Exchange will demand disclosure 

of material undisclosed information and suspend trading. 
Where disclosure might appear premature and damage the 
legitimate interests of the company,, provided that there 

is no evidence of a leak or insider trading, the Exchange 
might be content to allow the company 'to sit on the 
information'. (282) Where the Exchange does decide-to 
suspend trading it will inform overseas stock exchanges. 
This was done in the case of the Burmah Oil collapse in 
February 1975. (283) It is interesting that the Department 
would not generally impose a suspension without consulting 
the company. 

(284) Thus the use of the expedient of a 
suspension is common, although more in the context of a 
'news pending' hold rather than a news dissemination hold 
as. in North America. 

I 
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(C) TIMELY DISCLOSURE 
ýýs 

With regard to the question of Timely Disclosure, the 

Introductory Statement to the Listing Agreement states that 

a listed company is required to give immediate notification 
of dividends, profits and losses, issues of securities and 
other changes including any information necessary to enable 
shareholders to, appreciate the position of the, company., 
Furthermore, 

'Directors should not divulge price-sensitive information 
in such a way as to place in a privileged position any 
person or class or category of persons outside the 
company and its advisers'. (285) 

Moreover, 

'information should not be released in such a way that 
Stock Exchange transactions are entered into at prices 
which do not reflect the latest available information'. (286) 

The first paragraph to the Listing Agreement-requires the 

company to notify the Department in *advance of the date 

fixed for any board meeting at which the declaration or 

recommendation or payment of a dividend is expected to be 

decided upon, or at which a statement with regard to profits 

or losses is to be determined. In the Stock Exchanges Notes, 

a period of ten days advance warning is recommended. 
Furthermore, companies are advised to make the release 
before the market closes. 

'it is only by following this procedure that a company 
can do its best to ensure that no dealings take place in 
which one party is in possession of information of which 
the other is *not' . 

The Stock Exchange pays no heed to the American policy of 
dissemination, which dictates that disclosure should be 

after-the markets have closed. In Britain insiders can 
achieve substantial benefits by trading immediately after 
the disclosure. 287 The Stock Exchange considers that 
'each transaction in the market will take place in the light 

of all information from the moment that the information is 
released to the market'. Thus the Exchange recommends that 
disclosures should be made before 3.15 p. m. as the market 
closes at 3.30, p. n. and after that there is no facility 
for publishing the full text of, the announcement to all 
members. Of course after trading on the Floor of the 
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Exchange closes inter--office dealings continue through the 

telephone. During this time it is possible for the Exchange 

to communicate company announcements to member firms 

through the market price display, close circuit television 

system. But it is only possible by means of this system 
to publish brief summaries of announcenients rather than 

their full text. (288) Where the market is open communications 
are through the teleprompter and notice boards. - The Stock 
Exchange does not object to embargoed releases being given 
to the press, 'but it is against 'leaks' to favoured. 
journalists, sometime before the public ; celease. 

(289) The 
Report of the Working Group of the Labour Party, entitled 
the 'Community and the Company' considered that institutional 
investors, and persons engaged in the securities industry 

were in a very advantageous position with regard to important 

corporate developments by virtue of their proximity to the 

market, 
(290) 

The Stock Exchange has pointed out, however, 

as it is impossible to achieve simultaneous disclosure 
throughout the country, it is better to provide disclosure 
first and most quickly to the securities profession who are 
charged with protecting the best interests of investors. 
Furthermore, the jobbing system operates to lessen the 

, advantages that one might receive from proximity to the 

market, 
291) 

The second paragraph of , 
the Listing Agreement requires 

disclosure 'immediately after the relevant board meeting' 
of any preliminary profit announcement, all dividend and 
other distributions to shareholders, which have been 

recommended, declared or resolved upon, as well as the 
decision not to make or declare such, and brief particulars 
of any change in the company's capital structure. The 
fourth paragraph requires the company to notify the 
Quotations Department 'without delay' of certain other 
material corporate developments. Firstly,. particulars of 

. 
any material acquisition or realisation of assets, 

(292) 

and secondly, any information required to be disclosed to 
the Stock Exchange under the. 'provisions of the City Code 
on Takeovers and Mergers. This would of course include 
reports as to dealings under Rule 31. Thirdly, any change 
in membership of the board must be disclosed. It should be 
noted, -that directors are required in most cases to submit 
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a declaration, which includes details about the director, 

and companies of which he is or has been a director, and 
details as to his beneficial ownership of shares in any 

unlisted company. Fourthly, any change actual or proposed 
in the general character or nature of the business of the 

company or group must be reported. Fifthly, information that 

is required to be reported under section 33 of the 1967 

Companies. -Act must be similarly disclosed. Perhaps the 

most important category is the sixth, which provides, 

'any other information necessary to enable shareholders 
and the public to appraise the position of the company 
and to avoid the establishment of a false market in 
its securities', 

must be disclosed. This paragraph creates a general duty 

on corporations to disclose material price sensitive 
information to the market. 

(293 The Stock Exchange's Notes 

provide that, 

'in considering the nature of t)be information to be 
disclosed regard oust be had. to the possibility of its 
having an effect on the price of the company's securities. 
Any such price sensitive information should be disclosed'. 

Furthermore, 

'where it is proposed to. announce information at any 
shareholders meeting which may effect the position of 
the company or the price of its securities, arrangements 
should be nade in advance with the Stock Exchange for 
the simultaneous release of that information to the 
Market'. 

Perhaps one of the most interesting developments in this 

area of anti-insider trading regulation, is however, the 
Joint Statement of the Stock Exchange and City Panel on 
Takeovers and Mergers, published on April 14th 1977, the 
day after the Stock Exchange announced its proposals to 
improve its present market surveillance. The Statement 

emphasised that in both the Panel's mind and that of the 
Stock Exchanges. most 'insider trading' is not carried out 
by insiders but by persons 'wbo have acted on what turns out 
to be a well founded rumour or tip'. In particular the 
Statement was concerned that'although security and 
confidentiality is maintained in the early stages of 
takeover or merger negotiations, as more persons are 
involved, the risks of a leak or-abusive trading dramatically 
increase. The Panel and Council emphasised that they were 
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particularly concerned in those cases where public 
disclosure wgs delayed beyond the point in time when the 

companies involved could ensure a reasonable degree of 

security. 
It is not without interest that the Panel and the 

Council recommended companies involved in negotiations 

whether as participants in a takeover or some other 
transaction to establish internal security procedures. 
The Council also drew attention to the obligation, already 

mentioned, under paragraph 4(g) of the Listing Agreement 

to disclose any information necessary to enable shareholders 
to appraise the position of the company and avoid the 

creation of a false market. The Council emphasised that, 

'whereas it is impossible to generalise about the 
timing of an announcement, since each situation in 
practice is slightly different, the board of a company 
must, at a time when developments are on hand, which 
are likely to have a significant effect on the share 
price, pay strict regard to the position of its 
shareholders. The lack of a warning announcement in 
some situations may lead to the establishment of a 
false market'. 

With regard to takeovers the Panel and the Stock Exchange 

stated that as soon as the negotiations had reached a point 
at which a company is reasonably confident that' an offer 
will be made for its shares or where negotiations or 
discussions are about to be extended to embrace more than 

a small group of people they would normally expect the 

company to make a public announcement in compliance with the 
Listing Agreement and Rule 5 of the City Code on Takeovers 
and Mergers. ` The Panel pointed out in the Statement that 

a potential offeror should not take steps-to prohibit an 
bfferee company Making such a statement. The Statement 

acknowledged that in certain cases it might not be possible 
or advisable'for the companies to make such a statement, 
but that 'where for special reasons a short delay in making 
an announcement is necessary, it may be appropriate to 

request the Stock Exchange to grant a temporary halt in 
r 

dealings'. The 8tatenent pointed out that under rule 5 
the companies were obligated to monitor price movements 
in their own securities in such circumstances, and where an 
unusual movement gras` detected there should be immediate 
disclosure. Similarly the Statement emphasised' that the 
Stock Exchanges own surveillance procedures' might detect 
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unusual movements and in such cases an immediate disclosure 

would be required, failing which the Exchange would halt 
trading. Of course the committee of investigation appointed 
to examine dealings in S. U. I. T. S. found material non- 
compliance with the timely disclosure obligations imposed 
through the Listing Agreement, as has already been mentioned. 
The Listing Agreement apart from six monthly interim reports 
requires-additional information to be circulated with the 
annual report, which need not detain us here. 
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661 (C) DISCIPLINARY JURISDICTION OVER MEMBERS 

It is interesting that the Stock Exchange has not 
thought it necessary to draft and publish guidelines on 

insider trading. The Stock'Exchange is directly concerned 

with the regulation of its own members and their employeesC294) 
As has already been mentioned there are no rules, other 
than those contained in the City Code on Takeovers and 

Mergers, specifically forbidding members utilising inside 

information, although there are of course various rules 

requiring members and their employees to execute their 

transactions in a particular way. The Council has very far 

reaching disciplinary powers over its membership, under 

rule 16. The Council 'may censure, suspend, expel or 
impose any lesser penalty upon any member who may violate 

any of the Rules and Regulations', and the same applies 

where a member 'fails to comply with any of the Councils 

decisions' where a member 'has been found by the Panel... 

to have acted in breach of the City Code... ' Under 

paragraph (3) of Rule 16 the Council 'may censure, suspend, 

expel or impose any lesser penalty upon any member who may 
be guilt of dishonourable, disgraceful, or discreditable 

conduct', this would certainly comprehend insider trading. 

Although no case has even been found where a member of 
the Stock Exchange has been involved in insider trading 

the City Capital Market Committee has stated that it would 
still be a violation of this principle where a member 
executes a speculative order which he knows or may reasonably 
expect to be based on insider information, 

(295) 
Under rule 

17, the Council is empowered to censure suspend and impose 

any lesser penalty, although not 'expel' aiiy member 'who in 
his conduct or business may act in a manner detrimental to 
the interests of the Stock Exchange or unbecoming the 

character of a member'. 
The, only rule that may have a substantive bearing on 

insider trading'is that of Rule 73b which relates to the 

creation of a false market. It provides that, 

'no member shall knot1rIingly or without due care deal in 
such a manner as shall promote or assist in the promotion 
of a false market'. 

A false market is defined as any market in which the movement 
of the price of a share is brought about or sought to be 
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ö2 brought about by contrived factors, such as the operation 

of buyers and sellers-acting in collaboration with. each 

other, calculated to create a movement of price which is 

not justified by assets, earnings or prospects. 
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