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 *Crim. L.R. 965  In two unconnected cases of cricket "match fixing" for betting purposes, the appellant M pleaded guilty to conspiracy to give corrupt payments (Criminal Law Act 1977 s.1(1)) and conspiracy to cheat (Criminal Law Act 1977 s.1(1); Gambling Act 2005 s.42); the appellant W pleaded guilty to accepting or obtaining corrupt payments (Prevention of Corruption Act 1906 s.1(1))): a similar count of conspiracy to cheat was not proceeded with against W. In each case the pleas of guilty followed rulings by the trial judge.
M was the agent for cricket players representing Pakistan in the Pakistan Cricket Board’s tour of England. Three co-accused who also pleaded guilty to corruption offences were under a contractual duty to provide full-time services to the Board as professional cricketers which included duties of ethical behaviour and not accepting bribes. In the course of a "sting" operation M agreed with an undercover investigative journalist to arrange with the three co-accused for the bowlers to bowl "no balls" at specified times during the course of a particular test match between England and Pakistan in return for payment.
W, an Essex county cricket bowler, was offered and accepted £6,000 in return for agreeing deliberately to concede more than 12 runs off the first over he bowled in a match against Durham.
In each case the appellant submitted that the offences were not made out because an essential element of the offence based on the 1906 Act could not be proved: the actions to be taken by the cricketers on the field were not "aimed at" the Pakistan Cricket Board or the Essex County Cricket Club; some action or inaction (intended or actual) was required by the Board or Club, consequent on an agreement by their employees to accept the bribes. It was submitted that the Board or Club did nothing, and nothing was expected of them. The bribes were not intended to and did not influence them in any way.
Held, dismissing the appeals in both cases, on the evidence nothing was closer to the heart of the affairs or business of a Board or Club than the performance of the players selected by them to represent their country or county. Each cricketer was obliged to refrain from doing anything which might damage the reputation of the team for which he was playing, or the country he represented, or the Board or *Crim. L.R. 966  Club which employed him. The point of both agreements was that the cricketer should play on behalf of the country or county to the best of his ability. The Board or Club were victims of these activities. The actions of the conspirators arose in relation to the Board’s or Club’s affairs or business.
The court rejected a further ground of appeal on behalf of M in which it was submitted that the gambling as a result of "spot fixing" would (it was accepted) have occurred outside England and the English court therefore did not have jurisdiction. The offence was complete before any bet was placed. The "fix" was organised in England and the matches which were the target of the "fixing" took place, and the rewards for participating were paid, in this country. The criminal conduct prohibited by Gambling Act 2005 s.42 occurred within the jurisdiction.
Case considered: Commissioner of the Independent Commission Against Corruption v Ch’ng Poh [1997] 1 W.L.R. 1175 PC.
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 Commentary 
Not all payments to commit crimes are bribes, and prosecutors ought not to struggle to present payments to commit crimes as bribes when other, more appropriate, charges are available.
On the narrow point of the significance of Ch’ng Poh, it is submitted that the court was unnecessarily diverted. The short answer to the submission from Ch’ng Poh is that the expression "aimed at someone" appears in the Prevention of Corruption Ordinance (HK) but did not appear in the Prevention of Corruption Acts 1889–1916, and there was no reason to read it in to them. Conversely, the word "corruptly" appears in the Acts but not in the Ordinance. The question that should have arisen under the 1889–1916 Acts is whether or not the act was done "corruptly", and that should probably have been dealt with simply by treating this as raising a jury question: Wellburn (1979) 69 Cr. App. R. 254. No question about the phrase "aimed at" need have been addressed. There were many objections to the use in the old law of the word "corruptly" vaguely to cover a number of limitations on what could amount to bribery, and its replacement was a central aim of the reform process leading to the Bribery Act 2010, but in this case it would and should have worked in a straightforward manner, without detailed consideration either of employment contracts or overseas statutes.
A more interesting question is what the position would be under the Bribery Act 2010. It seems that things would be more complex. The jury would be asked whether or not the agreement was that a relevant function be performed improperly within the meaning in the Bribery Act. It is performed improperly if it is performed in breach of a relevant expectation. The significant one here (Condition A in s.3(3) of the 2010 Act) is that the person performing the function or activity is expected to perform it in good faith. It is not enough that there be a legal obligation, but evidence of legal obligations could provide the basis for a jury finding that the contemplated performance was improper. The court went through the relevant contracts and showed that the employees—the cricketers—were clearly in breach of contract by agreeing to participate in these spot-fixing activities. Under the 2010 Act the issue would be whether the employee was not only in breach of the various expectations set out in the contracts and the regulations incorporated by them, but also of an *Crim. L.R. 967  expectation of good faith. Substituting "duty" for "expectation", as a matter of employment law, this is a tricky question. An expectation of good faith would arise from a fiduciary duty, or from a contract uberrimae fidei, but neither circumstance obtains here. It would not necessarily arise under the implied duty of mutual trust and confidence. There is no express term either in the county or the national contract setting out a duty of good faith. Even if there is no legal duty, however, there might nonetheless be an expectation of good faith based on a moral obligation. The Law Commission, Reforming Bribery, Law Com. No.313, HC Paper No.928 was confident of the jury’s ability to apply this test on the basis of the ordinary meaning of the words rather than as something that needed to be defined in the Act "… the expectation in question is that which would be had, in the circumstances by people of moral integrity … it will be for the tribunal of fact to decide what that expectation amounted to, in the circumstances." (para.3.176). It can be imagined that a jury might expect good faith of the cricketer, just as the jury held the behaviour to be corrupt. It is not obvious, however, that the new test is any clearer, or generates greater predictability.
Bribes or gambling scams? The underlying problem is that the Bribery Act 2010 was enacted without a fully articulated, clear rationale for the crime of bribery, showing what and to whom offenders do wrong. There are two bases for the offence, and they are not mutually exclusive. The first focuses on whether the defendants were disloyal (usually to employers). The second basis is that bribes interfere in the proper operation of a market, in this case a gaming market, harming the gaming industry and other gamblers betting on the fixed events. As to the first, in general, and subject to the exceptions of treason and incitement to disaffection, incitement to disloyalty does not trigger the criminal law. In particular, disloyal employees may be disciplined and sometimes dismissed by their employers, but do not, without more, face criminal sanctions. It is difficult to justify a further single exception for bribery. Nonetheless there is a lingering idea in the definition of bribery that the relationship between, in this case, employer and employee remains central, and the court presents these offences as being against the Pakistan Board and Essex CCC respectively. It is suggested that this is not a proper account of the wrong, and consequently could not provide a proper basis for sentencing.
These crimes are, and were properly charged as, betting scams. There is a non-exhaustive definition of the offence in the Gambling Act 2005 s.42: 
"cheating at gambling may, in particular, consist of actual or attempted deception or interference in connection with— 

(a)"the process by which gambling is conducted, or

(b)a real or virtual game, race or other event or process to which gambling relates.

 In terms of labelling, it is far more appropriate to describe and to condemn the actions of these cricketers as being interferences in a gambling market than as acts of disloyalty. The Gambling Act charge, or one of conspiracy to defraud, is far more appropriate than bribery. Notwithstanding the attention that has been given to the Bribery Act 2010, prosecutors should not strain to bring offences within its ambit when there are clearer and simpler charges available. The turpitude of these defendants is not altered significantly by the payment they received. It is the fact that they participated in the scam at all that should attract condemnation. The charges that should have been dropped were those of conspiring to receive the bribes.
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