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 *Crim. L.R. 171  The changing shape of proceeds of crime laws 
We are beyond the bedding-in period for the Proceeds of Crime Act 2002 (POCA).1 The substantive offence of laundering is now treated as a serious crime, irrespective of the predicate offence. Wide powers of confiscation are now routinely used. Since, at one level, money laundering is a form of complicity in the predicate offence, it can always be presented as playing an integral role in whatever the crime is that is highest in the national and international criminal justice agenda of the day. The global assault upon laundering grew from concern about drugs, moved into "organised crime" typically involving other "victimless crimes", organised crime and rackets. It is now addressing bribery and tax evasion. When terrorism became an issue, rightly or wrongly,2 anti money laundering (AML) measures were adapted and the same legal structures put to work.3
The laws governing Proceeds of Crime are strongly expansionist in three important respects: geographically, by area of the economy, and in respect of the treatment of legal and administrative impediments to the AML industry.4 The two areas of crime most recently affected are corruption and tax crimes. Driven by the OECD5 and UN Conventions6 and the Bribery Act 2010, corruption has being rising quickly up the international criminal justice agenda. Tax is also now to the forefront. In the wake of concerns about the use by multinational companies of rules on jurisdiction to minimise their liability to tax, the Lough Erne declaration of the G8 committed the signatory nations to, "Fair taxes, increased transparency *Crim. L.R. 172  and open trade" by the sharing information between tax authorities, legislation against companies shifting their profits across borders to avoid taxes, and multinationals being obliged to report to tax authorities what tax they pay and where, worldwide.7
In consequence, tax powers are more frequently deployed to criminal justice ends, and vice versa. Under the original structure POCA taxing powers were granted to the Assets Recovery Agency. Following its abolition, they are now in the hands of the relevant Directors.8 There have been moves to make prosecution of tax frauds, as against the other measures available, more common, and confiscation orders in respect of evaded tax have grown in number and in amounts.9 Before 2002, and also on the words of POCA, it was unclear whether or not tax evasion could operate as a predicate.10 In February 2012 the Financial Action Task Force (FATF) changed its guidance in various respects the previous 40 +9 recommendations.11 The most significant was tax crimes, which were at the periphery in the early twenty-first century and are now within one of the "designated categories of offences" for the purposes of the FATF recommendations.12

Changing perceptions of POCA
Stronger integration of State responses to the obtaining of profits from, and provision of funding for crime has moved the focus away from the traditional criminal law response of prosecution, conviction and sentence. There are two aspects to domestic proceeds of crime legislation. The first puts in place offences of criminal laundering and mechanisms for the acquisition by the State of property that is the proceeds of crime (done in England and Wales first by means of confiscation orders and latterly civil recovery and the tax jurisdiction).13 The second is a set of regulatory provisions imposing obligations in respect of the establishment and conduct of particular business relationships, and obligations to report, either within the organisation or to the relevant authorities. The more widely drawn are the substantive offences, the wider and more onerous will be reporting requirements triggered by suspicion of these offences. Since 1990 a huge regulatory industry has grown up around these requirements. Financial institutions of all sorts now need reporting officers (MLROs) and the required reporting structures. Action against such institutions is usually for regulatory non-compliance.
Harvey is a recent example that shows the changes in the way in which behaviour is categorised.14 H owned a plant hire and contracting company, which had regularly *Crim. L.R. 173  acquired and sold stolen plant. The police recovered 39 such items from the company’s premises. Their value when stolen had been £314,700, but when recovered it was £159,800. The judge assessed the revenue derived from the stolen plant as 38 per cent of H’s total revenue, £1,960,754.40, and H’s benefit from criminal conduct as that figure plus the £314,700, a total of £2,275,454.40. He made a confiscation order in that sum. Harvey argued that from this sum should have been deducted the VAT on the sums gained by using the plant, which had been passed on to HMRC. The Court of Appeal refused to permit such a deduction.15 The total amount confiscated was well above all the criminal had gained.
So far as concerns the use of the stolen vehicles, what might have happened before POCA is that Harvey would have been charged only with handling stolen goods. The court would have exercised its power to make a restitution orders16 in respect of the stolen goods, and a compensation order17 in respect of damage to those goods.18 There might have been rights subrogated to insurance companies in respect of those items for which claims had been made. So far as the stolen plant was used to generate income, there would have been a duty to account to the owners for the profits. No issue would have arisen about the VAT. That, it is suggested, would have been a perfectly satisfactory outcome.
POCA has allowed for cases such as this to be reclassified. Any statistics on the quantum of money laundered and amount confiscated in the country are inflated by this sort of reclassification. It also has the effect of raising substantially the total in the jurisdiction that can be called the proceeds of crime. This will create further demand for resources in the area, and so on.
This article will deal with two major areas of controversy since POCA came into force: the rules on benefit for confiscation and those underpinning the operation of civil recovery, with, in each case, their human rights implications. It will show that the central question of quantification of the benefit for confiscation has now got into a state from which only legislation can rescue it. In general, on the other hand, civil recovery has worked relatively well and the extension since 2007 of the range of officials empowered to bring the proceedings is a welcome development. This may be seen as a microcosm of a wider continuing shift from viewing criminal prosecution, trial and punishment as a something distinct, to seeing it as one of a range of State responses to unwelcome behaviour.

 The boundaries of confiscation 
Confiscation proceedings upon conviction remain the mainstay of the enforcement effort in respect of the proceeds of crime. Confiscation proceedings are criminal in nature, but the standard of proof is the civil one—the balance of probabilities.19 The rules of evidence are apparently those of a sentencing hearing. The "strict" *Crim. L.R. 174  20 rules of criminal evidence do not apply,21 and the Criminal Justice Act 2003 hearsay regime does not apply "strictly and directly" but may apply by analogy in ensuring the fairness of the proceedings.22 Confiscation proceedings are not penal,23 and so do not attract the protection of arts 6.2 and 6.3 of the ECHR,24 even when the "lifestyle" rules are triggered.25
The fundamental question has always been as to quantum.26 The statute is drafted in wider terms than only to catch the profits of crime, but if it did not stop there, where did it stop? Section 76 of POCA states: 
"A person benefits from conduct if he obtains property as a result of or in connection with the conduct. 

(5)"If a person obtains a pecuniary advantage as a result of or in connection with conduct, he is to be taken to obtain as a result of or in connection with the conduct a sum of money equal to the value of the pecuniary advantage.

(6)References to property or a pecuniary advantage obtained in connection with conduct include references to property or a pecuniary advantage obtained both in that connection and some other.

(7)If a person benefits from conduct his benefit is the value of the property obtained.

 In the early years of POCA, prosecutors were relatively unambitious in confiscation cases. No real attempts were made to extend the boundaries of confiscation in ways which, because of the breadth of the drafting, were clearly then permitted. There were, at that time, fewer prosecutions for tax offences and offences of corruption to provide tests. Whether by accident or design, perhaps coinciding with the introduction of the Assets Recovery Incentive Scheme27 (which gives the prosecuting authorities a percentage of any awards), a number of cases arose, from around 2006–2008 testing the boundaries. Some of the decisions from this period appear quite unnecessarily harsh.28 They established: 

(i)that multiple confiscation against serial or concurrent beneficiaries was permitted;

(ii)that confiscation orders were permitted against defendants who had not retained any benefit; and *Crim. L.R. 175  

(iii)that confiscation orders were permitted against people who had restored the property to its rightful owner.

 In the trilogy of cases decided in 2008, the House of Lords in May approved all three principles and (largely)29 refrained from, and discouraged, glossing the text of the statute.30 "Benefit" had a wide meaning in the statute. It did not matter whether someone else benefitted as well as the defendant, whether serially or contemporaneously, it did not matter whether the benefit was retained in whole or even in part, and it did not matter whether or not it was given back. Having decided that the statute allowed confiscation orders to the full value of the property involved to be made against serial or concurrent obtainers (so that the total amount recovered by the Crown could be a multiple of the value of the relevant property) the House appended to its judgment a six paragraph exhortation31 to apply the law as written and with vigour.32 This had the predictable effect that the Court of Appeal then had to decide a number of difficult cases on the question what exactly had been decided by May.33
Since so much of the confiscation régime is directed against property in the hands of proven or suspected criminals or their transferees, it was something of a surprise that little was made of European Convention on Human Rights First Protocol art.1 (A1P1) claims to property rights in the interpretation of POCA. A pre-POCA decision had stated that: 
"The legislation is a precise, fair and proportionate response to the important need to protect the public. In agreement with the European Court of Human Rights in Phillips v United Kingdom I would hold that the interference with Article 1 of the First Protocol is justified." 34
 In May itself the House of Lords had qualified the position a little, but without elaborating.35
After May a number of decisions in the Court of Appeal appeared to restrict its scope.36 Then, in 2012, in Waya,37 the nine member Supreme Court invoked art.1 of the First Protocol (A1P1) as a means of restricting disproportionately large confiscation orders. The Court held unanimously that the effect of jurisprudence on A1P1 is to require that confiscation orders under POCA must be proportionate *Crim. L.R. 176  to the aims of that Act.38 To prevent the application of POCA from leading to a disproportionate confiscation order, the judge should tailor that order under the Protocol.39

The impact of Waya 
It is worth examining Waya in more detail. Late in 2003, Waya contracted to buy a flat for £775,000. £310,000 came from his own resources. The balance of £465,000 was provided by way of a mortgage, which he obtained by making made false statements about his employment and earnings. At the time of the events giving rise to the prosecution it was very easy to get mortgages of this sort.40 In April 2005, the mortgage was redeemed by way of a second loan (honestly obtained) in the sum of £838,943. In 2007, Waya was convicted of obtaining a money transfer by deception in relation to the false statements he made to the initial mortgage lender. He was sentenced to 80 hours community punishment, and the Crown sought a confiscation order under POCA in respect of the economic "benefit" that Waya obtained from his crime. By the date of confiscation proceedings, the open market value of the property was £1,850,000. The issue in Waya was the size of the confiscation order. In the course of the litigation, the following possibilities were adopted: 

(i)the trial judge assessed the benefit in the sum of £1,540,000 (£1.85m – £310k), holding that the original loan and all the appreciation in the value of the flat was "benefit" for this purpose;

(ii)the Court of Appeal41 determined W’s benefit in the sum of £1.11m. It took the proportion of the initial value of the property provided by the mortgage lender as a result of the false statements, and set the order at that proportion of the flat’s market value at the time of the confiscation proceedings (i.e. £1.85m x [£465k/£775k]);

(iii)The majority of seven of what had become a nine-member UK Supreme Court42 held that the correct determination was £392,400, 60 per cent of the appreciation in the flat’s value, with an adjustment for the repayments that had been made (i.e. [£1.85m – £775k] x [£465k/£775k])43;

(iv)Lord Phillips and Lord Reed, in their dissenting judgment, held that had they been only applying the express provisions of POCA and before having regard to A1P1, the benefit was £987,400, which is the difference between the flat’s value and the second mortgage at the time the confiscation order was made. *Crim. L.R. 177  

The difference of judicial opinion in Waya arose partly because of the words of (and omissions from) the statute44 (and the effect of A1P1), but also partly because there was no clear agreement on what might have been an ideal outcome had the matter been tabula rasa. In addition to raising questions of statutory interpretation and the relevance of the European Convention, the case brought into focus a major underlying issue of principle—the relationship between the nature and turpitude of the predicate offence and the extent of legal liability relating to the proceeds of the offence.
The law relating to the pursuit of proceeds of crime has moved from origins in which the nature of the predicate offence was a significant filter and limiting criterion (only drug offences of a particular gravity "counting" for this purpose) to a position in which the nature of the predicate offence is largely irrelevant. This has implications for the purpose(s) of confiscation. If confiscation is part of the punishment for the offence, then the turpitude of the predicate could legitimately be taken into account when setting confiscation orders. If, on the other hand, confiscation is an entirely separate affair, dealing only with the removal from the offender of the proceeds of the offence, then there is no reason why a trivial offence that involves minimal punishment should not still result in a very large confiscation order.45 In the coda to the much-discussed endnote to May, there is a suggestion that whether or not the full rigour of confiscation law is to be applied may turn on the level of the complicity of the defendant, because the House invited judges to hold as a fact that "mere couriers or custodians or other very minor contributors to an offence, rewarded by a specific fee and having no interest in the property or the proceeds of sale," do not "obtain" under s.76, but launderers might.46 The standard view, however is that confiscation is not punishment and is not linked to the gravity of the offence. So the court in Waya said that the severity of the regime 
"will have a deterrent effect on at least some would-be criminals. It does not, however, follow that its deterrent qualities represent the essence (or the ‘grain’)47 of the legislation. They are, no doubt, an incident of it, but they are not its essence. Its essence, and its frequently declared purpose, is to remove from criminals the pecuniary proceeds of their crime." 48
 Following Waya, there are now two steps to whatever conclusion is reached. First, an assessment needs to be made of the application of the words of the statute. Secondly, the outcome of that deliberation needs to be checked for proportionality against the First Protocol. The full implications of Waya need to be worked through. The decision is a clear judicial recognition that the provisions of POCA for quantifying the benefit is not, on its face, always compliant to the Convention and that action by judges is sometimes required, but does not lay down much guidance on the operation of the proportionality test. In Harvey49 the court described Waya as having occasioned a "seismic shift"50 in confiscation law, such as to require a *Crim. L.R. 178  reassessment of a series of pre-Waya cases indicating whether or not they should still be regarded as good law.51 There is a general trend towards lower awards, and appeals to A1P1, but it is less easy to discern the principles being applied.
As to the three groups identified above, the restoration cases are now being decided more leniently and some pre-Waya ones where full restoration is made or no loss accrued52 are treated as no longer good law.53Harvey, where the defendant used the chattels and caused their value to depreciate, is not really a restoration case in this sense and the court assessing the defendant’s benefit did not give credit for the residual value of those chattels. A confiscation order based on the original value of the property was held not be disproportionate.54 If non-depreciating stolen items (jewellery) had been rented out and then returned when the handler was caught, there would have been no order in respect of the value of the items.
The "never really had it" cases are also being reconsidered.55 In Harvey, the Court was clear that, "… [t]here is no requirement that the offender should have enjoyed the benefit of what he has obtained",56 but held that Waya decided that 
"where property obtained by a criminal has been restored or stands ready to be restored in full to a victim of a crime in circumstances where there is no additional benefit to the offender, a confiscation order will be disproportionate and a breach of A1P1. An order which required the offender to pay the same sum again would amount to a further pecuniary penalty, rather than achieving the legislative objective of removing from a defendant his proceeds of crime. What would in effect amount to double recovery would be disproportionate." 57
 It is difficult to reconcile this with the early House of Lords decision in Smith.58
The fundamental problem that has not gone away with Waya is that, endorsed by May, of the multiple confiscation cases. To change that would require legislation.

 "Accounting exercises" 
That leaves the most difficult set of cases, those which require the courts to adopt a course they have tried to avoid—setting off the expenses and the receipts of *Crim. L.R. 179  crime. The simplest solution is to include only the receipts side of the accounts, and, on the face of it, that is what s.76(7) requires. Section 76 of POCA states: 
"A person benefits from conduct if he obtains property as a result of or in connection with the conduct. 

(5)"If a person obtains a pecuniary advantage as a result of or in connection with conduct, he is to be taken to obtain as a result of or in connection with the conduct a sum of money equal to the value of the pecuniary advantage.

(6)References to property or a pecuniary advantage obtained in connection with conduct include references to property or a pecuniary advantage obtained both in that connection and some other.

(7)If a person benefits from conduct his benefit is the value of the property obtained.

 It is the value obtained, not the value retained that is caught. While the benefit is usually assessed immediately after its being obtained, it is possible to wait. Thus if A sells drugs and invests the proceeds in shares which appreciate, and then sells the shares, the proceeds of sale of the shares are benefit. The difficulty is that there are many cases in which it is impossible to quantify the benefit at all without doing some computation based on an alternative hypothesis—what would have happened otherwise? The cases are not easy to reconcile either with each other or with Waya, which is now the starting point: 
"To embark upon an accounting exercise in which the defendant is entitled to set off the cost of committing his crime would be to treat his criminal enterprise as if it were a legitimate business and confiscation a form of business taxation. … To attempt to enquire into the financial dealings of criminals as between themselves would usually be equally impracticable and would lay the process of confiscation wide open to simple avoidance. Although these propositions involve the possibility of removing from the defendant by way of confiscation order a sum larger than may in fact represent his net proceeds of crime, they are consistent with the statute’s objective and represent proportionate means of achieving it."59
 Even if is undesirable to engage in the accounting exercise,60 it is neither unnecessary nor invariably difficult, and the difficulty does not vary according to the lawfulness of the conduct but according to the quality of the records. Any charge of tax evasion by under-declaration, for example, will involve consideration of lawful deductions. Until 1992 at the earliest, and most probably 2000, for the purposes of taxation companies were able to deduct from their profits bribes paid overseas, and the mechanisms for proving for the purposes of the relevant deduction must be assumed to have been reasonably robust. *Crim. L.R. 180  61
Where the profit is a small part of far greater proceeds there is now an indication that Waya will generate a reduction of the order. In Sale62 the court held that POCA s.76(4) was apt to capture the whole of the invoices paid (about £1.9 million) as benefit obtained as a result of or in connection with the admitted criminal conduct. However, the confiscation order in that sum was held to be disproportionate. A proportionate order was said to be one which took account the profit gained under the relevant contracts together with the value of the pecuniary advantage gained by obtaining a market share, excluding competitors and saving on the costs of preparing proper tenders.63 The amount of the order was reduced to the profit figure of £197,683.12. The court hoped that prosecutors would be alert to this aspect of the case, so that the real benefit or pecuniary advantage derived from the competitive advantage could be identified. This is a sophisticated approach, which may be difficult to apply in practice because it seems to contemplate the use of forensic economists to identify the benefit. The search seems to be for what the minority in Waya identified as "the real benefit", which would be the profit and not the proceeds.64 This was, however, only a minority view and Sale does not sit well with the statements in May, Jennings and Waya that confiscation applies to proceeds, not only profits.

The taxation implications
Transactions with implications for taxation have given rise to great difficulty.65 It seems that where the criminal activity is taxable (or would be were it not for the criminality), some consideration may need to be made of the accruing (or non-accruing) tax liability when assessing the order. The Courts’ approach seems to be that where the defendant wants to claim a deduction from the benefit to cover tax implications of the transaction that favour him/her, this is not permitted, save where, as was the case in Sale, the amount seems too big, proportionately, to ignore, in which case it will be reduced by reference to the proportionality criterion. Where, on the other hand, the prosecutor wants to claim an additional sum, because the criminal act was one that could be performed lawfully or unlawfully, and by performing it unlawfully the defendant avoided a liability to tax which might otherwise have accrued, the "benefit" should be increased to take account of the unpaid tax.
Thus in Harvey,66 the defendant’s benefit included VAT charged on the plant rentals, and passed it on to HMRC. He was not allowed a deduction from the value of the plant which was returned because of the depreciation. He was not allowed any deduction in respect of the VAT payments, so the state was paid twice—once as VAT and once by confiscation. If the rental had been entirely unlawful (rental of a stolen handgun, for example) then VAT would not have accrued, and the confiscation order would not include any provision in respect of it. In Morgan,67 a confiscation order in respect of illegal waste disposal was held to have been correctly assessed when done by reference not merely to the fee he received, but *Crim. L.R. 181  to the landfill tax, licence fees and other costs that he would have had to pay had the operation been conducted lawfully. In the benefit fraud case of Department for Works and Pensions v Richards,68 no reduction was allowed to the assessed benefit to take account of the notional benefits to which he would have been entitled had he behaved honestly and made a truthful claim. The analogous approach in tax cases would be to treat the tax return as being a full statement of the facts giving rise to his/her liabilities, and, at the least, to disregard and aspects of the tax return stating facts to the advantage of the defendant (claiming allowances, deducting allowable expenses in the computation of income or profits, and so on) but there is a long history of treating tax offenders more favourably than people convicted of benefits offences. Reducing these instances to a principle is more challenging.
Morgan and Richards seem to imply that whenever a self-employed builder is paid in cash, on a successful charge of tax evasion against the builder the confiscation order should be for the contracted price plus whatever tax was due. This is of itself unobjectionable. After all, the state gets the money either as back tax or by confiscation but does not claim both.69 It does imply, however, that a person who pays a builder in cash knowing or suspecting that the income will not be declared commits the offence of entering into an arrangement which he knows or suspects facilitates the acquisition, retention, use or control of criminal property by or on behalf of another person.70 Again, it is widely known that drug dealers tend not to make full tax declarations of their earnings, so applying this decision to a drug dealer might lead to consideration of the income tax that the dealer is avoiding tax, and liability under s.328 for the buyer. It might be thought that neither of these results is particularly objectionable. There will, however, be huge numbers of such offences. Wide criminal laws can only operate if everything is done to exclude the possibility of discriminatory or objectionably selective enforcement.
The highest value reported cases in which confiscation orders are made in respect of evaded tax are those of carousel and intra-community missing trader frauds, excise frauds (frequently on the smuggling of tobacco)71 and the tax on the running of a legitimate business some of which is tainted by illegality. One technique used by the Court of Appeal to reduce confiscation orders had been to hold that expenditure is not "as a result of or in connection with [… criminal] conduct" if it appears to be part of an ordinary business deal. The idea would then be that if the enterprise is "criminal" its entire turnover falls for confiscation, but that an individual transaction by a "legitimate" business can be a basis for deduction.72 It is not always easy, however, to draw the borderline between a criminal and a non-criminal enterprise. Widely drawn laws mean that the taint of illegality can spread quickly throughout a large organisation so that what appears to be a large *Crim. L.R. 182  legitimate conglomerate can be treated, in law, as a criminal enterprise, since any transactions within it can be treated as criminal laundering.
The second technique for reducing what would otherwise be escalating levels of confiscation orders is not to allow within the category of "benefit" the costs of committing the crime. In Ahmad,73 Hooper L.J. gave some telling examples74 and a powerful critique of the reasoning in the prior case of Waller,75 which the court decided not to follow. He added: 
"To make a confiscation order which includes within the benefit the costs of committing a crime seems to be contrary to the object of the legislation and that part of the confiscation order would, it seems to us, operate by way of a fine."
 Rather than regarding the money flowing through the company’s account as having been obtained "in connection with" the (VAT) offences, the Court held that it was expended on the offence.76 Therefore it quashed the original order and replaced it with the sum of the VAT fraudulently obtained, £12.6 million before uplift for inflation. Hooper L.J. pointed out that no one suggested in Smith that the cigarettes were part of the benefit.77 His distinction between money obtained in connection with the offence and that expended on the offence is a valuable one, but will need to be worked through. The court certified a question of general public importance78 and leave has been given by the Supreme Court.
There is now so much dubiety as to the relationship, so far as concerns the calculation of "benefit" between a crime and its tax consequences, that fuller principled consideration is overdue. It is hoped that in Ahmad the Supreme Court will be able to bring sense at least to the relationships between taxation and confiscation. What this would require is far clearer guidance than has hitherto been given as to the objectives of confiscation. If it is intended to go beyond relieving the criminal of profits but not intended to punish, where is it to stop and why? Once the taint of illegality is present, how can it be stopped from spreading?

 Civil recovery 
Civil recovery has been in operation since February 2003. It was established to target and acquire the proceeds of crime in whosesoever’s hands they were. It is a "specific-property" régime,79 to be differentiated from a "value-based" system such as is confiscation. It confers upon a designated state official a right to bring a proprietary action to acquire property in the hands of a criminal or anyone else, *Crim. L.R. 183  80 not being a bona fide purchaser for value,81 and to trace it into property that "represents" the unlawfully acquired property, without any requirement first to obtain a conviction.82 Since it is a proprietary action, accrued profits are included.83 Mixed property is divided proportionately according to source, rather than by a "last in, first out" rule.84 It is expressly provided that there can be no provision in a recovery order inconsistent with Convention rights.85 There now is a dual criminality requirement.86 In order to be subject to the procedure, there must be "property obtained through unlawful conduct".87 It was not the objective of the legislation that every case would be litigated. As with any other civil case, a settlement will often be the preferred outcome for both sides. Guidance as to its policy in reaching settlements was published, first by the Assets Recovery Agency, then by its successors in this regard, the Serious and Organised Crime Agency and the National Crime Agency.88
The idea that the optimal operation of civil recovery it is best achieved by a body separate from the rest of the criminal justice system, with performance indicators set overwhelmingly by reference to sums of money brought in, was tried, with the introduction by the POCA of the Assets Recovery Agency (ARA). ARA did not have power to prosecute, only to bring civil recovery proceedings. Although the ARA is regarded as having succeeded in Northern Ireland, where there was a history of racketeering linked to terrorism, it was an unequivocal failure in England and Wales. It operated until 2007 and was then abruptly abolished.89 With the end of the Agency, the duties and powers of the Director were placed by the Serious Crime Act 2007 in the hands of various Directors responsible for prosecutions.90 The civil recovery and taxation powers of the Assets Recovery Agency were given to the Serious Organised Crime Agency (SOCA, now NCA) and also to the major prosecuting bodies.91 SOCA generated about £11 million in *Crim. L.R. 184  2011–12 civil recovery orders, SFO £6 million. 92 From around 2011, the Crown Prosecution Service (CPS) has prioritised POCA powers (including civil recovery powers).93 The Serious Fraud Office (SFO) has a team specifically dedicated to the active pursuit of proceeds of crime, but the numbers of orders are low.94
The most significant early challenge to civil recovery was a fundamental one. If Pt V of the Act were held to run foul of Articles 6.2 and 6.3, then civil recovery would not have been viable. The procedure was designed for cases where a criminal conviction could not be obtained, and the procedure relies on the deployment of civil standard of proof and rules of evidence. Although the decisions in the confiscation cases95 emphasised that in confiscation there had already been a conviction and that in civil recovery cases (without more) there had not, the confiscation cases were allowed to govern on the question whether civil recovery offended art.6.2.96 After some early decisions in the lower courts97 the core authority on civil recovery is now the decision of the Court of Appeal of Northern Ireland in Walsh,98 holding that someone who was the object of recovery proceedings was not "charged with a criminal offence" for the purposes of the Convention, and consequently did not benefit from the rights in arts 6.2 and 6.3. The Court in Walsh was won over by the supposed analogy with confiscation orders.
Absolutely central to the judgments in Walsh, is the conclusion that the fact of the conviction is irrelevant to whether or not art.6 applies. That has been cited with approval subsequently,99 but it is by no means clear that this was what was intended by the series of judgments in which, the Judicial Committee of the Privy Council, the House of Lords and the European Court of Human Rights held that confiscation proceedings did not involve being charged with a criminal offence, but merely involved the determination of the consequences of a conviction.100 There was no appeal in Walsh itself (an application to the House of Lords for leave to appeal was turned down).101Walsh is now considered settled law,102 and was followed without serious challenge by the Court of Appeal of England and Wales in SOCA v Gale.103 It has subsequently been emphasised that in all civil recovery proceedings *Crim. L.R. 185  following an acquittal the court should be astute to ensure that nothing it says or decides is calculated to cast the least doubt upon the correctness of the acquittal.104
Other human rights challenges to the civil recovery procedure have been equally unsuccessful. Article 7 prohibits retrospective criminal legislation. POCA states that the civil recovery power applies whether or not the conduct in question was committed before or after its enactment.105 When a challenge came before the courts, the art.7 argument was brushed aside on the grounds that the arts 6 and 7 arguments must stand or fall together.106 The renewed interest in A1P1 claims created by Waya107 will be less significant in civil recovery.108 The nature of proceedings in rem excludes multiple claims or claims where the proceeds are not in the hands of the defendant.

Consequences
The fact that arts 6.2 and 6.3 do not apply to civil recovery affects the evidential aspects of civil recovery, from what needs to be proved, the burden and standard of proof, to the evidence that is admissible.
Probandum and burden and standard of proof: as to burden and standard of proof, Walsh decided that arts 6.2 and 6.3 do not apply to civil recovery, so the applicable rules of evidence and procedure are the civil ones. This means that relevant evidence is admissible and is not subject to the same constraints as might apply to criminal cases.109 Even where the "civil" standard of proof applies there is a question as exactly to what that means. The standard of proof in civil cases for the proof of criminal behaviour was long the subject of contention,110 but is the balance of probabilities.111 POCA s.242(2)(b) states: 

(2)"In deciding whether any property was obtained through unlawful conduct— (…) 

(b)it is not necessary to show that the conduct was of a particular kind if it is shown that the property was obtained through conduct of one of a number of kinds, each of which would have been unlawful conduct.

 If the claimant actually has to produce something as specific as an indictment so as to prove a particular offence, then civil recovery will be unavailable in the case of the person suspected of benefitting from crime when the crimes themselves are *Crim. L.R. 186  not able to be described specifically. On the other hand, if the claimant can make baseless claims to place an onus on the respondent, then that will be a serious intrusion. In a detailed judgment in an early case,112 Sullivan J., as he then was, held that the ARA did not have to specify the precise criminal conduct by which the property was acquired, but did have to set out the matters that were alleged to constitute the particular kind or kinds of unlawful conduct by or in return for which the property had been obtained. So a claim for civil recovery could not be sustained solely upon the basis that a respondent had no identifiable lawful income to support his/her lifestyle. Subsequent judges have leaned further towards the claimant.
There was support in Walsh for the view that mere possession of unaccounted wealth would be enough, in the absence of other evidence, to satisfy this burden.113 There are now said to be two ways in which SOCA can prove that that assets derive from unlawful conduct: either by proving it derived from particular crimes or by evidence of the circumstances in which the property was handled, such as to give rise to the irresistible inference that it could only have been derived from crime.114 The application of this "irresistible inference" doctrine has been most evident with respect to the cash forfeiture power,115 which exists both in respect of property that would be liable to civil recovery and to property intended for use in crime.116 It is always open to the defendant to try to rebut these inferences.
Types of Evidence: because the rules of criminal evidence do not apply, a range of types of evidence become admissible in civil recovery proceedings that would not be allowed at a criminal trial.
Inference from silence: even outside the area of cash the procedure is very difficult for the person who is not prepared to explain the provenance of his/her wealth. It is set up to generate the sort of dialogue that would not usually arise in a criminal case, with heavier obligations imposed upon the respondent and greater possibilities of adverse inference from inaction. In a criminal trial, if a defendant says nothing from the time of arrest to the time of the trial, without more, no adverse inference may be drawn.117 Quite the contrary position obtains in civil proceedings.118 This means that the system of pre-trial procedure in a civil action will expose the respondent, for example, to interrogatories to which s/he must respond or risk the drawing of adverse inferences.
Previous behaviour: even after the Criminal Justice Act 2003, there are limits to the extent to which evidence of the defendant’s previous conduct is admissible against him/her in a criminal trial.119 In civil recovery, on the other hand, the position now is that a defendant to civil recovery action may have adduced against him/her *Crim. L.R. 187  the following evidence: his criminal record, from his youth until he was 32 years old, together with those of his criminal associates120; police intelligence material which reveal that he was suspected of drug trafficking in the United Kingdom on occasions several years earlier; an attempt to breach an Interim Receiving Order within days of service by opening a new bank account in a false name with a substantial transfer from another account; the compromise of proceedings bought in Ireland to restrain funds which were alleged to be the proceeds of crime; and his access to funds, not identified by the Interim Receiver or disclosed to the Interim Receiver, which he has used to fund his living expenses from July 2005 to date. All these matters were admitted in Gale. Without more, none would have been admitted in a criminal trial for drug dealing or money laundering.121
Illegally obtained evidence and abuse of process: in criminal cases, evidence which is obtained in circumstances such that to admit it would have an adverse effect on the fairness of the proceedings may be excluded.122 In Serious Organised Crime Agency v Olden123 evidence had been excluded in criminal trial under s.78 of the Police and Criminal Evidence Act 1984, but it was admitted in subsequent civil recovery proceedings. The judge held that art.32.1(2) of the Civil Procedure Rules gives the court power to exclude evidence that would otherwise be admissible, but that this power must be exercised in accordance with the overriding objective in Pt I of the Rules to deal with cases justly as between the parties. The Court held that the exercise of its power involves balancing any unlawfulness against the importance of the court reaching the correct decision on the basis of all the evidence available.
Hearsay: there is no question of applying the criminal rules of hearsay. Serious Organised Crime Agency v Hymans124 and Serious Organised Crime Agency v Coghlan125 reiterate that s.4(1) and (2) of the Civil Evidence Act 1995, make the issue one of weight and not admissibility. Measures (usually during case management, where appropriate compelling the makers of the statements to testify) are available, where appropriate, to challenge statements in documents.126

 Assessment and the future 
Proceeds of crime law is here to stay. Because of the way in which laundering is defined, policed and prosecuted the volume of such crime could hardly have gone down in the last 30 years. Whether it ever could is an open question.127 Interest in the proceeds of, and financing of crime, will grow.
The quantification of benefit for the purposes of making confiscation orders is now in a serious mess. It is riddled with inconsistency. Waya has at best provided a sticking plaster over some of the wounds. The claims of injustice that arise over multiple recovery and greatly exaggerated confiscation orders need to be addressed. On the other hand, the results in the civil recovery cases, notwithstanding the rules *Crim. L.R. 188  of evidence, appear generally satisfactory. The rules are harsh, but the defendant can always attempt to rebut the allegations. The rules on quantification in civil recovery have, by contrast, presented no particular difficulty. The state has wide powers, and the relaxation in the rules of evidence dictated by the procedure has enabled substantial seizures, many uncontested, and few plausible claims of injustice have been made.
So far as concerns the A1P1 argument in Waya, while any reduction in the levels of confiscation orders would be welcome in the "problem" cases to which May and Waya draw attention, the real issue is not that the awards reduced on the basis of proportionality are a disproportionate means to achieve the objectives of the legislation. They are that, but, more importantly, the rules giving rise to these awards are wrong in principle because they do not proceed rationally from a clear idea of what the basis of assessment should be. It makes sense to punish people who profit from crime. It makes sense to take the profit from them. Beyond that, and without further punishment, it is difficult to see what claim the State has to any of the property of the defendant. Further exactions are unjustifiable altogether, not just when they reach a particular level. Conversely, and to the surprise of those who very concerned about the civil recovery procedure, it has operated fairly successfully. Significant sums are being seized without generating results that offend popular conceptions of justice, and the presumption of innocence has been protected.
Peter Alldridge
Drapers’ Professor of Law, Queen Mary, University of London
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