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ABSTRACT

ABSTRACT

Gambling constitutes an inherent part of British cultural landscape but due to its
potential to cause significant detriments it remains controversial. The Gambling Act
2005 liberalised the UK gambling industry and created an environment where
commercial gambling, although regulated, can be offered within a relatively free
market setting and its consumption can be stimulated by advertising. The task of the
law is to provide a framework where the need for customer choice, a flourishing
market, and the respect for private liberties can be adequately balanced with the duty

to protect vulnerable individuals such as minors.

The Gambling Act has been positioned as containing sufficient protective measures
to prevent minors from being harmed by gambling but there is still a relative paucity
of research that focuses specifically on how this regime affects this age group. This
thesis fills some of the gaps by analysing whether the existing legal and regulatory
framework reconciled the conflicting priorities adequately. It uniquely combines legal
doctrinal analysis with empirical evidence collected from a sample of British pupils
to expose that the liberalisation of gambling has brought severe limitations on
protecting minors that are not sufficiently counterbalanced by existing measures.

This thesis demonstrates that the legal definition of prohibited gambling does not
incorporate all activities that may lead to gambling-related harm. While the age
verification measures adopted by online gambling providers appear to be successful,
young people continue to have easy access to gambling in land-based venues and are
exposed to significant volumes of gambling advertising that appeals to them but these
factors are not sufficiently compensated by any holistic regulatory strategy. However,
the thesis indicates that the correlation between fun and real gambling games should
not be attributed to overlaps in minor’s motivations for engaging in either form or to

minors’ lack of accurate differentiation between them.
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INTRODUCTION

la. Introduction

The ancient provenance of gambling, and its widespread existence across the vast
majority of cultures, provided the gambling industry with an argument that gambling
is an indispensable part of human life. This wide sweeping statement has rarely been
challenged in literature but does not ultimately hold true as cultures where gambling
was not practiced have been identified?. While this in itself does not invalidate the
argument that this form of entertainment may be beneficial to people’s welfare, or the
society’s economy as a whole?, it undermines the claim that gambling is an inherent

part of human nature®.

Rather it suggests that gambling constitutes a social construct, the form of which had
been shown in historical analysis® to fluctuate between outright denunciation, silent
tolerance and open approval®, the last of which is represented by the current approach
adopted in the UK. New policy introduced by the Gambling Act 2005 represented a
significant move from a regime that treated gambling as tolerated out of necessity but
a non-stimulated, discouraged and contained activity, into the environment where

gambling was positioned as legitimate entertainment.

The regulatory containment approach did not prevent the UK gaming and betting
industry to flourish, as can be seen from the industry being able to attain £7.3 billion
in gross yield in 19987. However, many flaws caused the modernisation of gambling
laws to be long overdue. Prior regulatory regime was, to a substantial extent,
embedded within the Acts of Parliaments. This made them inflexible and difficult to
change, and prevented the gambling operators from being able to successfully adapt
to the rapid technological advances and hindered the operators’ ability to compete at

international levels®.

! Per Binde, ‘Gambling Across Cultures: Mapping Worldwide Occurrence and Learning from
Ethnographic Comparison’ (2005) 5(1) International Gambling Studies 1

2 Binde (n 1)

3 Patrick Basham, John Luik, ‘The Social Benefits of Gambling’ (2011) 31(1) Economic Affairs 9
4 Binde (n 1)

5 David Miers, Regulating Commercial Gambling: Past, Present and Future (OUP 2004)

® Mark Griffiths, Jonathan Parke, ‘The Environmental Psychology of Gambling’ in Gerda Reith (ed),
Gambling: Who Wins? Who Loses? (Prometheus Books 2003) 15-21

" Department for Culture, Media and Sport, Report of the Gaming Board for Great Britain 2001-
2002, (HC 2001-02/HC1016) para 1.4

8 Carl Rohsler, Katherine Conlon, ‘An Analysis of the Chief Features of the Gambling Act 2005’
(2005) 16(8) Ent L R 226
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INTRODUCTION

The combination of these factors provided the necessary impetus for gambling law’s
reforms that culminated in the Gambling Act 2005. The Act is divided into 18 parts
supplemented by 18 Schedules. Section 1 of the Act sets out the overriding licensing
objectives that underpin the statutory regime. The first objective intents to prevent
gambling from becoming ““a source of crime or disorder, being associated with crime
or disorder or being used to support crime’®, followed by the consumer protection
objective of ensuring that “gambling is conducted in a fair and open way”°. The third
objective is the primary focus of this thesis as it aims to “protect children and other

vulnerable persons from being harmed or exploited by gambling”*Z.

Part | of the Act defines the key terms that determine which activities fall within the
gambling regulatory remit. Part Il creates a new regulator in the form of a Gambling
Commission. Part Il proscribes generic offences that aim to ensure that only
permitted or licensed gambling activities are commercially offered, with Part IV
focusing specifically on broadly ensuring that minors are not associated with
gambling. Parts V to VIII set the framework for the issuance of operating, personal
and premises licence and provides details of appeal process from decisions taken by
the Gambling Commission. Part 1X sets out the terms when premises can be used for
gambling on a temporary basis, with Part XII addressing gambling activities in pubs,
clubs, and during travelling fairs. Part X is concerned specifically with addressing
issues associated with gambling machines and Part XI sets out the framework for the
operation of lotteries other than the National Lottery. Parts XIII and XIV proscribe
the meaning of “prize gaming” and “private and non-commercial gaming and
betting” respectively and Part XV grants generous enforcement powers to the
Commission. Part XV1 removes the previously existing restrictions on advertising of
gambling that is lawful and appropriately licensed and Part XVII provides that
gambling contracts can be legally enforced. The final main Part addresses issues such
as prize competitions, value of prizes, powers of the Gambling Commission to initiate
prosecution, etc., and contains typical statutory sections regarding statutory

interpretation, commencement, amendments, Crown application, and similar.

® Gambling Act 2005, s 1(a) (later referred to as GA2005)
10 GA2005, s 1(b)
11 GA2005, s 1(c)

13



INTRODUCTION

In contrast with the previous primary gambling laws, many of the Gambling Act’s
provisions are very broad. They essentially only create a regulatory framework that
sets out the policy underpinning new legislation!2. The formulation of the detailed
rules was delegated to the newly created regulator. The Gambling Commission was
granted wide powers to devise the necessary regulations, in consultation with the
relevant stakeholders, and to provide guidance to the gambling industry and local
authorities. These are now contained in the “Licence Conditions and Codes of
Practice”. The most recent edition was issued in February 2015 and updated in April
2015. The LCCP has two tier status and contains two types of provisions. The
ordinary provisions constitute a requirement for operators to act which, though it is
not a licence conditions, can attract a regulatory response. However, the conditions
and social responsibility provisions gain statutory force by virtue of the operation of
s.24 of the Gambling Act.

The statutory inflexibilities that were inherent in the previous regime, and the inability
of the gambling operators to adapt to the technological advances, were effectively
rectified by the delegation of regulatory and enforcement powers to the Gambling
Commission and by recognising “remote gambling” as a licensable form of gambling
offering. However, the amendments initiated by the Gambling Act extended well
beyond addressing the flaws in the previous legislation. The government took the
opportunity to introduce laws that were aimed at enabling the UK to become the
“world leader in all fields of gambling activity””*® and to offer a more diverse and less

restrictive choice for adult consumers®.

Accordingly, the legal framework positioned gambling alongside other types of adult
entertainment that should be regulated in order to prevent social harm, but that can be
commercially offered and encouraged relatively unrestricted. Gambling should no
longer be treated as an inherent vice. The limits on the expansion of the industry were
no longer to be imposed by the regulator but determined by market forces!®, and

operators were to be allowed to stimulate consumption by commercial advertising and

12.5 Smith (ed), Smith and Monckom: The Law of Gambling (3 edn, Tottel Publishing 2009) 3

13 Department for Culture, Media and Sport, The Future Regulation of Remote Gambling: A DCMS
Position Paper (April 2003) para 16

14 Department for Culture, Media and Sport, Draft Gambling Bill: Policy Document (Cm.6014-1V,
2003) para 2.10

5 Due to the removal of the “demand test”

14



INTRODUCTION

marketing promotions. To this effect, the Gambling Commission was directed to
“permit gambling” subject only to the licensing objectives®. Moreover, the “demand
test” that enabled operating licences to be refused on the basis of lack of demand in a

particular area can no longer be applied?’.

This has inevitably created tension between the expected proliferation and
legitimisation of gambling and the need to protect the society as a whole, and the
younger population in particular. It has been recognised in the Budd Report*® and by
the Joint Committee on the Draft Gambling Bill*® that expansion of gambling
opportunities may potentially cause increase in problem gambling as well as other
negative consequences such as “job loss, absenteeism, poor work/study performance,
stress, depression and anxiety, suicide, poor health, financial hardship, debts, asset
losses, exposure to loan sharks, bankruptcy, resorting to theft, imprisonment, neglect
of family, impact on others, relationship breakdown, domestic or other violence,

burden on charities and burdens on the public purse”%.

Minors have been specifically singled out as being at substantially higher risk of
developing gambling-related problems that is the case with adults?. The risk may be
further exacerbated by being of male gender??, existence of concurrent other
delinquency?, or by having pre-existing vulnerabilities in information processing
powers, or having impulsiveness impairment?*. Those who suffer from problem

gambling during their adulthood nearly always report to have started gambling

16 GA2005, s 22(b)

1T GA2005, s 72

18 Department for Culture, Media and Sport, Gambling Review Body Report (Cm.5206, 2001) para
17.7

19 Joint Committee on the Draft Gambling Bill, Draft Gambling Bill (HL 2003-04, HL63-1/HC139-1)
paras 216-221

20 Department for Culture, Media and Sport, Gambling Review Body Report (Cm.5206, 2001) para
17.41

21 See, e.g., G Meyer, T Hayer, Mark D Griffiths, Problem Gambling in Europe: Challenges,
Prevention and Intervention: Extent and Preventative Efforts (Springer 2009); RA Volberg ‘and
others’, ‘An International Perspective on youth gambling prevalence studies’ 22(1) International J
Adolesc Med Health 3

22 David Forrest, Ian G McHale, ‘Gambling and Problem Gambling Among Young Adolescents in
Great Britain’ (2012) 28(4) Journal of Gambling Studies 607

23 Grace M Barnes ‘and others’, ‘Gambling and Alcohol Use Among Youth: Influence of
Demographic, Socialization, and Individual Factors’ (1999) 24(6) Addictive Behaviors 749

24 Alex Blaszczynski ‘and others’, ‘Operator-Based Approaches to Harm Minimisation in Gambling:
Summary, Review and Future Directions’ (RGT 2014),
<http://www.responsiblegamblingtrust.org.uk/user_uploads/obhm report final_version.pdf>
accessed December 2014
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INTRODUCTION

early?®. It has also been recognised that “the younger the age of the gambling disorder,
the greater the number of negative consequences and severity of later gambling

problems”?,

Accordingly, the Gambling Act’s starting premise is that minors should not typically
be engaged in gambling. The Joint Committee on the Draft Gambling Bill agreed with
the government that this approach is correct?” and welcomed the imposition of
statutory duty to prevent minors from accessing gambling. However, the statutory
prohibition of minors’ engagement in gambling is not complete. Children are still
permitted to play Category D gaming machines and young people are able to legally
play lottery, Scratchcards or participate in football pools.

This was justified by lack of proof that such participation causes harm. However, the
Joint Committee’s view was that there is a significant paucity of research regarding
minors and gambling, especially in the context of playing Category D gaming
machines?®, and in respect of the potential harm that may be suffered by young people
as a result of playing lotteries or Scratchcards?. It has recommended that further
research should be carried out but in the interim period this lack of evidence was
accepted as a valid reason to retain the status quo.

The Joint Committee also did not fully consider whether liberalisation of gambling,
with the associated consequences, can be compatible with genuine attempt to protect
minors. Whether the ubiquity of available, easily accessible gambling opportunities
increases the risk of gambling problems remains contested. Some argue that
widespread accessibility inherently increase such risk®® while others contest this

argument as being unproven®. It has also been argued that most people adapt to

2% David Forrest, lan G McHale, ‘Gambling and Problem Gambling Among Young Adolescents in
Great Britain’ (2012) 28(4) J Gambl Stud 607

% Rina Gupta, Jeffrey L Derevensky, ‘Reflections on Underage Gambling’ (2014) 1(1) Responsible
Gambling Review 37

27 Joint Committee on the Draft Gambling Bill, Draft Gambling Bill (HL 2003-04, HL6301/HC139-I)
para 260

28 Joint Committee on the Draft Gambling Bill, Draft Gambling Bill (HL 2003-04, HL63-1/HC139-1)
para 278

29 Joint Committee on the Draft Gambling Bill, Draft Gambling Bill (HL 2003-04, HL63-1/HC139-1)
para 261-264

30 Frank Campbell, David Lester, ‘The Impact of Gambling Opportunities on Compulsive Gambling’
(1999) 139(1) The Journal of Social Psychology 126

31 Alex Blaszczynski ‘and others’, ‘Operator-Based Approaches to Harm Minimisation in Gambling:
Summary, Review and Future Directions’ (RGT 2014)

16



INTRODUCTION

increased opportunities without suffering any negative consequences.® The evidence,
however, remains inconclusive and the risk remains that for some, the adaptive
process may fail. Moreover, the Joint Committee assumed, rather than fully evaluated,
that the statutory measures aimed at excluding minors from gambling are sufficiently
powerful to counterbalance the legitimation of gambling and the proposed expansions

of opportunities.

While the Gambling Act’s planning was thorough, the actual passage of the draft Bill
through the parliamentary stages was very rapid®. The Joint Committee on the Draft
Gambling Bill, responsible for scrutinising the draft provisions and making
recommendations to the Government, highlighted that many of the draft clauses were
not ready in time for pre-legislative scrutiny with the effect that they could not have
been fully evaluated®. The pace prevented in-depth parliamentary consideration of
the wider implications of the Act and focused the debate on the most contentious areas
that related to the creation of large and resort style casinos®. This meant that

consideration of the Act’s impact on minors received only limited attention.

In this thesis, | argue that this has been detrimental to minors’ protection. The
liberalisation of gambling has inevitably brought severe limitations on protecting
children from gambling-related harm. The Gambling Act strengthened the safeguards
that already existed and introduced some additional ones, but they are insufficient to
adequately compensate for the effects of increased proliferation of gambling
opportunities portrayed as a legitimate and exciting form of leisure. In other words, it
is argued that the overall legislative philosophy of the Act is inherently incompatible
with the need to protect all minors from gambling-related harm that can, at best, be

only partially counterbalanced by regulation.

<http://www.responsiblegamblingtrust.org.uk/user_uploads/obhm report final version.pdf>
accessed December 2014

32 Debi A LaPlante, and Howard J Shaffer, ‘Understanding the Influence of Gambling Opportunities:
Expanding Exposure Models to Include Adaptation’ (2007) 77(4) American Journal of
Orthopsychiatry 616

33 Carl Rohsler, Katherine Conlon, ‘An analysis of the chief features of the Gambling Act 2005’
(2005) 16(8) Ent L R 226

34 Joint Committee on the Draft Gambling Bill, Draft Gambling Bill (HL 2003-04, HL63-1/HC139-1)
para 12-21

% Carl Rohsler, Katherine Conlon, ‘An analysis of the chief features of the Gambling Act 2005’
(2005) 16(8) Ent L R 226
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INTRODUCTION

The tone of the Act is already set out in s.1(c). It specifies that one of the licensing
objectives is to protect “children and other vulnerable persons from being harmed or
exploited by gambling”. It is quite remarkable, in light of the available evidence that
places young people at the highest risk of developing gambling-related harm, that
s.1(c) does not expressly identify all minors as deserving special protection. Instead
it only lists children who, by the statutory definition, only include those who are under
the age of 16 years and others who are vulnerable, to the exclusion of young persons
defined by the Act as those who are between 16 and 18 years old.

While young people may still fall into the category of those who are vulnerable, this
cannot be guaranteed. One of the immediate consequences of this omission can be
seen in the lack of specific data for those who are 16 and 17 years old, as they are
joined with those who are aged 18 to 24 in the current Health Survey for England and
the Scottish Health Survey. This is unfortunate as it is difficult to estimate gambling
prevalence amongst those who legally are still not allowed to participate in most
forms of gambling, and may prevent the identification of issues specific to this age

group.

This thesis does not aim to prove that gambling by minors causes harm. Neither does
it attempt to make a generic claim that the existing legal liberalisation of the gambling
environment will indisputably increase the levels of problem gambling among
minors, as there is no evidence that would support such a wide-reaching claim.
However, in the absence of satisfactory proof that gambling by minors does not lead
to direct or indirect harm, it argues for a precautionary approach to be adopted on the
basis that the existing legislation and regulatory strategies are not, in themselves,

powerful enough to protect minors form being engaged in gambling.

This thesis accepts Gallighan’s premise®® that success or failure of any normative rule
that intends to regulate social behaviour depends on three paradigms. Those are (1)
the strength and clarity of statutory provisions, (2) the effective enforcement, and (3)
the social acceptance of legal restrictions despite liberalisation. It will be argued
throughout the submission that, although many positive features of the Gambling Act

2005 and of the work of the Gambling Commission can be identified, the statutory

% DJ Galligan, Law in Modern Society (OUP 2007)
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INTRODUCTION

and regulatory safeguards that are intended to protect minors contain significant

shortcomings in all these three aspects.
Ib. Overview of literature

The most important instrument in the UK that measures engagement in gambling by
children is the Young People Omnibus. It is the UK’s sole study that is carried out in
schools on a recurring basis that collects data reflecting a variety of behaviour and
opinions of a statistically representative sample of children aged between 11 and 16
years old. The Young People Omnibus entitled “The Prevalence of Underage
Gambling: A research study among 11 to 16 years — olds on behalf of the Gambling
Commission” aims to identify “the prevalence of underage gambling and the

incidence of problem gambling within this age group™®’.

The most recent survey was published in December 2014. The main findings focused
on the proportion of children aged between 11 to 16 years old who gambled in the
last seven days preceding the survey; the rates of problem gambling; the profile of
those who are engaged in gambling; the most popular forms and how underage
customers purchase lottery tickets despite the legal prohibition. The Omnibus also

makes comparisons with previous years in order to identify trends or movements.

The most recent report showed that 16% of children aged between 11 and 16 years
old gambled during the week preceding the study. 0.7% of children from the same
group have been identified as problem gamblers with a further 1.2% falling into the
category of “at risk” gamblers. In line with the available psychological evidence®®
that determines that being of male gender places participants at a higher risk of
problem gambling, the Omnibus also reported that boys are more likely to gamble
than girls (20% compared to 12%) on all forms of gambling, including free to play
‘demo’/social games. However, this excluded playing on fruit machines where the

rates of play are comparable between both genders. Within the different age groups,
the study identified that 15 years old, who are coming closer to the legal age for lottery

37 Gambling Commission, ‘The Prevalence of Underage Gambling: A Research Study Among 11 to
16 Year-Olds on Behalf of the Gambling Commission’ later referred to as Young People Omnibus
2014 (December 2014) <http://www.natlotcomm.gov.uk/assets-
uploaded/documents/The%20Prevalence%200f%20Underage%20Gambling%20December%202014.
pdf> accessed January 2015, 2

3 See e.g., David Forrest, lan G McHale, ‘Gambling and Problem Gambling Among Young
Adolescents in Great Britain’ (2012) 28(4) Journal of Gambling Studies 607
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gambling, were more likely to play on the National Lottery than those who are
younger. Those who identified themselves as having difficulties at school were also
pointed out to be more likely to gamble than those who are satisfied with their

educational achievements.

Participants in the study engaged most frequently in playing fruit machines (6%),
making a private bet for money (5%), and playing cards for money with friends (4%).
National Lottery play was reported by 2% of pupils with 11% of children being able
to purchase the tickets by themselves. Nevertheless, the majority of underage children
reported that they purchase the lottery with the assistance of a person over the age of
16.

Gambling prevalence amongst those who are over the age of 16 years old is measured
by the Health Survey for England®. However, as already indicated above, the Health
Surveys do not treat those who are between the age of 16 and 18 separately but joins
them together with the 16 to 24 age group. The latest Health Survey identified that
there are 1.4% of problem gamblers amongst those who are 16 to 24 years old against

the average of 0.43% of problem gamblers across all other age groups.

Several recent research papers published within the academia, and on behalf of the
Responsible Gambling Trust and the Gambling Commission, focused on gambling-
related risks. The most recent one centred on the identification of problem gambling
and product- and operator-based harm minimisation interventions*°, and generally on
synthesising the existing literature on the influence of gambling advertising on

problem gambling levels*. They also reviewed the existing evidence relating to the

% Heather Wardle, Carla Seabury ‘Gambling Behaviour’ Chapter 7 in Health Survey for England
2012 < http://www.hscic.gov.uk/catalogue/PUB13218> accessed December 2014

40 Gambling Machine Research Programme (7 reports for Responsible Gambling Trust 2014)
http://www.responsiblegamblingtrust.org.uk/Research-Publications> accessed December 2014

41 ‘CAP and BCAP Gambling Review: An Assessment of The Regulatory Implications of New And
Emerging Evidence for The UK Advertising Codes’ (2014)
<https://www.cap.org.uk/Newsreports/MediaCentre/2014/~/media/Files/ CAP/Reports%20and%20su
rveys/CAP%20and%20BCAP%20Gambling%20Review.ashx> accessed November; Per Binde,
‘Gambling Advertising: A Critical Research Review’ (RTG 2014)
<http://www.responsiblegamblingtrust.org.uk/user _uploads/binde rgt report_gambling_advertising
2014 final_color_115p.pdf> accessed November 2014; ASA, ‘Public Perceptions of Gambling
Advertising in the UK’ (October 2014) <https://www.asa.org.uk/News-
resources/~/media/Files/ASA/Reports/ASA%20Gambling%20Advertising%20Research%20Agency
%20Report.ashx> accessed December 2014
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impact of free-to-play ‘demo’ and social gambling games on real money gambling

uptake®?,

The overall focus of these papers was on the adult population with less emphasis being
placed on issues relating to minors and only certain aspects have been discussed.
Blaszczynski et al*® analysed evidence relating to underage prevention. They
identified “staff training” as one of the most important measures that would contribute
to more minors being refused the sale of a gambling product. They also highlighted
the potential negative influence of the social environment if an adult is allowed to
purchase a gambling product on behalf of a minor. However, by their own admission
their study did not include any consideration of the “technological or legal aspects of
enforcement™**. The technological developments were considered by Nash et al*®
who concluded that online gambling age verification solutions are exemplary but their
discussion did not extend to how this has, or has not, been influenced by the legal
perspective or how age verification works in land-based venues. In the alternative,
Hornle and Zammit*® analysed the age verification issues against the regulatory
framework and concluded that it does not deal with problem gambling and age

verification adequately.

The actual influence of liberal and permissive laws (as opposed to restrictive ones) on
minor’s behaviour and attitudes towards gambling continues to be less explored. The
available literature highlights that the prohibition of real money gambling tends to be
counterproductive. This is due to the low moral opprobrium attached to gambling

42 Jonathan Parke ‘and others’ ‘Exploring Social Gambling: Scoping, Classification and Evidence
Review’ (Gambling Commission, 2012)
<http://www.gamblingcommission.gov.uk/pdf/Exploring%20social%20gambling%20-
%20scoping,%20classification%20and%20evidence%20review%20-%20May%202013.pdf accessed
October 2012> accessed December 2014

43 Alex Blaszczynski ‘and others’, ‘Operator-Based Approaches to Harm Minimisation in Gambling:
Summary, Review and Future Directions’ (RGT 2014),
http://www.responsiblegamblingtrust.org.uk/user_uploads/obhm%20report%?20final%20version.pdf
accessed December 2014

4 Blaszczynski (n 43) at para 6.1.4

4 Victoria Nash ‘and others’, ‘Effective Age Verification Techniques: Lessons to Be Learnt From
the Gambling Industry’ (University of Oxford 2014)
<http://www.oii.ox.ac.uk/research/projects/?id=102> accessed September 2014

46 Julia Hornle and Brigitte Zammit, Cross-border Online Gambling Law and Policy (Edward Elgar
2010)
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which no prohibition can ever entirely supress*’. Vincents* emphasised the better
effectiveness of monitoring and influencing legitimate gambling companies to act
within the parameters of the law than it would be the case with attempting to eradicate
unlawful providers. Dayanim* and Bogart®® concentrated on ‘unwanted’
consequences of prohibition, such as the division between urban and rural areas or the
development of the often violent black market and its inability to entirely suppress

consumption®?,

However, the focus on prohibition is unhelpful as most Western jurisdictions®? permit
real money gambling to some extent, and regulate it to a varying degree. The
undesirability of complete prohibitions does not justify the opposite approach of
extensive liberalisation and permission to stimulate demand. Smith and Monkcom?®
provides an extensive overview of the existing gambling legislation but their
monograph is primarily aimed at practitioners and their main aims are to explain the
individual provisions and their application in practice. Miers’ monograph® provided
an excellent historical overview of the different legislative framework that applied to
commercial gambling in UK but as it was published prior to the introduction of the

Gambling Act, it could not have included any consideration of its impact.

Since the introduction of the Act, a large number of legal analyses have been
published> but most of them undertake a generic assessment of the influence of
current legislative framework on potential levels of problem gambling. There is still
relative paucity of studies that focus specifically on minors, or on potentially
unanticipated effects of the legislation. Despite clear recommendation made by the
Joint Committee on the Draft Gambling Bill that further research on the potential risks

associated with minors playing Category D gaming machines, and young people

47 Tan Abovitz, ‘Why the United States Should Rethink its Legal Approach to Internet Gambling: a
Comparative Analysis of Regulatory Models that Have Been Successfully Implemented in Foreign
Jurisdictions’ (2008) 22 Temp Int’l & Comp LJ 437

48 Okechukwu Benjamin Vincents, ‘Online Gambling: What Regulatory Approach is Singapore
Likely to Adopt?’ (2007) 18(8) Ent LR 272

49 Behnam Dayanim, ‘Internet Gambling Under Siege’ (2007) 11(5) Gaming Law Review 536

50 WA Bogart, Permit but Discourage: Regulating Excessive Consumption (OUP 2011) 15-17

51 Bogart (n 50)

52 Julian Harris & John Hagan (eds), Gaming Law: Jurisdictional Comparisons (Thomson Reuters
2012)

53 S Smith (ed), Smith and Monckom: The Law of Gambling (3™ edn, Tottel Publishing 2009)

% David Miers, Regulating Commercial Gambling: Past, Present and Future (OUP 2004)

% E.g., Roy Light, ‘The Gambling Act 2005: Regulatory Containment and Market Control’ (2007)
70(4) MLR 626
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being able to purchase lottery tickets is highly desirable, such studies have not as yet

been carried out.

The most comprehensive recent review of the comparative effectiveness of the
different regulatory regimes was carried out by Planzer and Wardle®®. Their review
did not focus on minors either but they reported that “there is no published empirical
evidence that directly addresses the comparative effectiveness of regulatory
approaches to gambling” and that “there is extreme paucity of empirical evidence that
addresses related questions™’. Some of the associated aspects were addressed by
Bogart®® who, after providing a comprehensive review of existing evidence,
concluded that the most optimum regulatory framework allows for real money
gambling to be offered commercially in order to satisfy demand, but does not permit
encouragement or stimulation of such demand. Others were considered by Hoérnle and
Zammit>® who emphasised that any regulatory regime has to address the “cross-

border” nature of the internet and the proliferation of online gambling.

The evidence that relates to the influence of gambling advertising has recently been
comprehensively reviewed by Binde®® who determined that conclusive evidence on
this issue remains elusive. The latest reports published by the Advertising Standards
Authority®! and the Committee of Advertising Practice®? concluded that further
restrictions on gambling advertising are unwarranted. However, their qualitative

focus groups excluded anyone under the age of 18 years old. A wide range of

% Simon Planzer and Heather Wardle, ‘The Comparative Effectiveness of Regulatory Approaches
and the Impact of Advertising on Propensity for Problem Gambling” (RGF 2011)
<http://ssrn.com/abstract=2045052> accessed November 2013

5" Simon Planzer and Heather Wardle, ‘The Comparative Effectiveness of Regulatory Approaches
and the Impact of Advertising on Propensity for Problem Gambling’ (RGF 2011)
<http://ssrn.com/abstract=2045052> accessed November 2013 21

8 WA Bogart, Permit but Discourage: Regulating Excessive Consumption (OUP 2011)

%9 Julia Hornle and Brigitte Zammit, Cross-border Online Gambling Law and Policy (Edward Elgar
2010)

8 Per Binde, ‘Gambling advertising: A critical research review’ (RTG 2014)
<http://www.responsiblegamblingtrust.org.uk/user_uploads/binde rgt report gambling_advertising
2014 final _color 115p.pdf> accessed November 2014

1 ASA ‘Gambling Advertising Review of the ASA’s application of the UK Advertising Codes’
(October 2014) <http://www.asa.org.uk/News-
resources/~/media/Files/ASA/Reports/Review%200f%20the%20ASA's%20application%200f%20the
%20UK%20Advertising%20Codes%20to%20gambling%20advertising.ashx> accessed December
2014

62 ‘CAP and BCAP Gambling Review: An Assessment of The Regulatory Implications of New And
Emerging Evidence for The UK Advertising Codes’ (2014)
<https://www.cap.org.uk/Newsreports/MediaCentre/2014/~/media/Files/CAP/Reports%20and%20su
rveys/CAP%20and%20BCAP%20Gambling%20Review.ashx> accessed November 2014
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academic literature considers the potential impact of gambling advertising on
minors® but many of them contradict each other, and the question as to how British
young people receive and react to gambling advertisements remains under-

researched.

One potentially unexpected consequence of the liberalisation of online real money
gambling relates to the increased ubiquity and popularity of the free to play
‘demo’/social online gambling games. Many studies were able to establish a clear
association between such games and real gambling® but the actual reasons behind the
correlation remain unknown. The claim that such games cause players to migrate to
real gaming is highly contested® and there is some evidence emerging that such
games may, in fact, detract players from playing with real money®®. There is, however,
no UK study that has directly asked young people as to what they think about the
relationship between such ‘demo’/social gambling games and real gambling in order

to gain more direct insight into young people’s experience.
Ic. Aims of the thesis

The above discussion demonstrated that the evidence base relating to minors
continues to be limited in several areas, a view that has also been recently confirmed
by the Responsible Gambling Strategy Board®’. In their position paper® the Board
also recognised the need to engage young people both formally and informally and to
learn from them. The majority of existing studies either focus on the black letter law
analysis or on identifying trends in gambling behaviour, or on the risk factors that

contribute towards the development of problem gambling. The number of UK

63 See, e.g., Sally Monaghan, Jeffrey Derevensky, Alyssa Sklar, ‘Impact of Gambling
Advertisements and Marketing on Children and Adolescents: Policy Recommendation to Minimise
Harm’ (2008) 22 Journal of Gambling Issues 252

8 Ipsos Mori, Appendix 5 ‘British Survey of Children, the National Lottery and Gambling 2008-09:
Report of a Quantitative Survey’, (National Lottery Commission 2009)
http://www.natlotcomm.gov.uk/assets-uploaded/documents/Children%20and%20gambling%20-
FINAL%20VERSION%20140709.pdf accessed May 2015, 133; Daniel King ‘and others’,
‘Adolescent Simulated Gambling Via Digital and Social Media’ (2014) 31 Computers in Human
Behavior 305

% See, e.g., ‘Harvest Strategy Report: A New Industry’s Profile: Digital+Social+Game=Digsogame
<www.harveststrategy.com.au> accessed November 2014

% Sally M Gainsbury ‘and others’, ‘An Exploratory Study of Interrelationships Between Social
Casino Gaming, Gambling, and Problem Gambling’ (2015) 13 Int J Ment Health Addiction 136

67 Responsible Gambling Strategy Board ‘Young People and Gambling-Related Harm’ (2014)
<http://www.rgsh.org.uk/publications.html> accessed December 2014

88 Responsible Gambling Strategy Board ‘Young People and Gambling-Related Harm’ (2014)
<http://www.rgsh.org.uk/publications.html> accessed December 2014

i}
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gambling studies that include minors as their main participants is very small and there
is even less research that aims to identify how minors understand and construct the
phenomena of gambling and associated activities, as opposed to simply collecting
quantitative data with regards to their behaviour.

This thesis aims to fill some of the aforementioned gaps in order to further contribute
to the available knowledge that should underpin policy and regulatory decisions. It
makes a unique contribution in two interrelated ways. Firstly, it addresses research
questions that attracted less attention within the existing literature, such as the
influence of statutory meaning of gambling on minors’ attitude to this form of activity
or the weaknesses in the statutory offences, or for which research is still in infancy
such as the reasons why ‘demo’/social gambling may lead minors to real gambling.
Secondly, it uniquely combines legal doctrinal analysis with empirical evidence
collected from a group of children and young people who are given a voice to express
how they understand, experience, capture and react to gambling, the gambling

industry, ‘demo’/social gambling and gambling advertisements.

Structure of the submission

The thesis is split into five chapters. The research questions in Chapter 1 ask whether
the statutory definition of gambling is sufficiently inclusive in order to protect minors
from all activities that may lead to gambling-related harm. There is very limited
existing UK research that considers minors’ understanding of what gambling actually
is and whether this understanding is influenced by the legal treatment of gambling.
These questions are explored by synthesising relevant literature and by drawing from
the views collected from minors throughout the duration of this PhD. It will be
demonstrated that the Gambling Act adopted a very traditional approach to the
definition of gambling, to the exclusion of some novel online activities such as penny
auctions that share many structural and psycho-social similarities with gambling and
which may lead, amongst minors, to identical consequences to those related to

gambling.

Furthermore, it will be argued that the statutory permission for minors to be engaged

in many forms of gambling is inherently incompatible with the need to protect them
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from gambling related harm. The opportunity theory®® and the total consumption
model” indicate that liberalisation of any industry leads to higher overall
consumption. This in turn leads to the increase of consumptions at problematic levels.
This may equally apply to minors in respect of gambling that is permitted to them.
The policy makers choose to rely on the lack of evidence that such participation by
minors causes actual harm or directly leads to problem gambling’*. However, lack of
proof cannot be equated to lack of harm, especially as the lack of evidence is likely
to arise from the paucity of research that studies those specific issues, a position that
has been explicitly recognised by the Joint Committee on the Draft Gambling Bill.
Accordingly, this thesis argues for a precautionary approach to policy making and
recommends that all forms of commercial and publicly organised gambling should
only be permitted to those who are over the legal age of majority.

Chapter 2 addresses the question as to whether the statutory offences, supplemented
by the provisions contained in the Licence Conditions and Codes of Practice that
underpin the need to develop, adopt and monitor age verification measures in order
to prevent underage access, are sufficiently robust to force the gambling industry into
acceptable levels of compliance. Whilst the efforts undertaken by the Gambling
Commission and the gambling industry are duly acknowledged, it is submitted that
the statutory offences, and the provisions in the LCCP, are insufficient to successfully
prevent underage access. Nevertheless, it will be demonstrated that, while age
verification measures in land-based establishments continue to be inadequate, the
online industry has been largely successful at preventing minors’ access to gambling

for longer than 72 hours.

Chapter 2 also exposes the environmental risks’? of industry efforts being undermined
by adults either purchasing gambling products on behalf of a minor, or allowing them
to access their online gambling account. This issue has been addressed in the

8 Frank Campbell, David Lester, ‘The Impact of Gambling Opportunities on Compulsive Gambling’
(1999) 139(1) The Journal of Social Psychology 126

0 Marianne Hansen, Ingeborg Rossow, ‘Adolescent Gambling and Problem Gambling: Does the
Total Consumption Model Apply?’ (2008) 24 J Gambl Stud 135

™ Joint Committee on the Draft Gambling Bill, Draft Gambling Bill (HL 2003-04, HL63-1/HC139-1)
para 260-284

72 Also directly recognised by Alex Blaszczynski ‘and others’, ‘Operator-Based Approaches to Harm
Minimisation in Gambling: Summary, Review and Future Directions’ (RGT 2014),
<http://www.responsiblegamblingtrust.org.uk/user_uploads/obhm_report_final_version.pdf>
accessed December 2014
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Gambling Act but the relevant statutory provisions lack clarity, are not sufficiently
transparent and there is insufficient overall awareness of their existence. Accordingly,
it is recommended that a specific “proxy” offence is introduced that would contribute

towards minimisation of this risk.

Chapter 3 deals exclusively with the issue of ‘demo’/social gaming and gambling-
like activities within video games. Studies have established clear correlation between
fun gambling and real money gambling, but the reasons behind the association remain
uncertain. This chapter explores whether such correlation may be predicated on
minors not fully appreciating the differences in structural mechanics between these
two forms of entertainment or due to the extensive overlap between their motivations
to engage in each type. No UK study has, as yet, directly asked young people as to
what they think about this relationship and in Chapter 3 this area is explored in order

to fill this gap.

The analysis in Chapter 4 relates to the very controversial topic of gambling
advertisements’ impact. The legislation and the advertising self-regulatory codes
concede that minors may be negatively affected and require that gambling marketing
does not target children and that the advertisements do not appeal to them. The
research questions of this chapter are confined to the enquiry as to whether the
existing regulatory and self-regulatory provisions are capable of achieving their own

stated objectives.

This narrower question was recently addressed by the ASA qualitative study but the
participants of their focus groups excluded anyone under the age of 18. Typically this
question is overshadowed by the wider considerations of whether widespread
marketing of gambling does or does not, have adverse impact on the generic

population of minors or the levels of problem gambling.

Chapter 4 accepts that a conclusive answer to the broader question is likely to remain
elusive and does not aim to prove either way. But, it submits that examination of this
narrower and under-explored area can provide a better insight into whether further
restrictions of gambling advertising is warranted. Through the synthesis of the
available literature and the analysis of the ASA regulatory decisions, underpinned by
the insight gathered from the views of pupils, it will be argued that existing

regulations are too weak. Minors remain not only frequently exposed to gambling

27



INTRODUCTION

advertising but they also often find them attractive and, therefore, further restrictions
are recommended. The need to include minors in studies that involve discussion as to

what does or does not appeal to them is also highlighted.

Chapter 5 evaluates whether the statutory tensions created by the Gambling Act
between a liberal approach to gambling, and the need to protect minors, can be
sufficiently counterbalanced by effective regulatory strategy and enforcement. While
it is recognised and fully explored that the Gambling Commission works under
significant regulatory and enforcement constraints, it will be shown that its activity in
relation to minors’ protection is still too confined to only ensuring that operators
comply with the laws and that the full enforcement powers have not as yet been
utilised. More active enforcement and the adoption of a wider, more holistic strategy

is recommended.

In Conclusion, the main arguments and themes are summarised in order to highlight
the most important themes and to identify the areas where further research is needed.
As the focus groups’ findings on each topic are presented in different chapters where
the relevant issues are discussed, the conclusion provides a reflexive review of the
overall findings from the empirical data collection. In the final chapter the main

recommendations are also summarised.

Disciplinary contribution and purpose of interdisciplinarity.

This research project aimed to be cross-disciplinary, being primarily based in law and
regulatory theory, but drawing from some aspects of psychology, especially with
respect to the method of data collection. The main contribution, however, is made to
the discipline of law. The empirical data collected was essentially used to contribute
to the evidence base that could be used by policy makers and the government when

making legislative reforms or evaluating reforms that have already been introduced.

Due to the multitude of factors that contribute to the development of gambling-related
harm amongst minors, the accurate evaluation of true impact of any normative rule or
legislative framework as a whole is notoriously complex. Law forms an inherent part

of how social activities are construed but only in addition to the influential force of
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religions’®, magnitude of social complexity’, individual statutes, and levels of
educational attainment”™ as well as personal propensity and attitude towards risks.
Law and psychology can be argued to exist in a continuum whereby legal treatment
of a particular activity influences attitudes towards risk and is capable to “bring about
social change”’® while concurrently changes in social norms and people’s perceptions

of the given activity influence policy making.

Despite this, law and psychology are very rarely brought together although members
of Committees called upon to scrutinise proposed legislative reforms need, and
typically refer to, evidence collected in studies from various disciplines. Accordingly,
the thesis aimed to ascertain whether it is possible to bridge the gap between law and
psychology and, to some extent, represented an experiment in multidisciplinarity and
constituted an original approach. This has proved particularly challenging, especially
due to the substantial distinctions between these two disciplines in the analytical
techniques and approaches to data collection, but also due to material differences in
the underlying philosophy and in the expectations as to what research outcomes
should be achieved. This candidate’s very limited experience of the field of
psychology further exacerbated the above perplexities. These challenges, to some
extent, have been overcome by the candidate auditing modules taught on the MSc in
Psychology and Research during the first year of the PhD in order to gain familiarity
with terminology, relevant concepts and analytical methods; by undertaking an
extensive reading of psychological literature that related to gambling and by
supervision input from Professor Mark Griffiths, who is the Professor of Gambling in

the field of psychology.

This thesis has been unable to entirely bridge the gap between these two disciplines.
Nevertheless, the empirical evidence has been highly beneficial in exploring issues
and highlighting findings in areas that previously received very little attention from

researchers and has contributed some important insights. These should underpin

3 Per Binde, ‘Gambling Across Cultures: Mapping Worldwide Occurrence and Learning from
Ethnographic Comparison’ (2005) 5(1) International Gambling Studies 1

" Binde (n 73)

> lan McLeod, Legal Theory (Palgrave MacMillan 2012) 157

® Dorothea Kubler, ‘On the Regulation of Social Norms’ (5 May 2000)
<http://www.econsto.eu/bitstream/10419/62230/1/723756228.pdf> accessed May 2013
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policy making and the Gambling Commission’s further development of strategy

aimed at protecting minors from gambling related harm.

To this effect, this thesis recommends that the Gambling Commission should
reconsider its view on penny auctions and incorporate them within the gambling
regulatory regime, unless their business model is amended in order to truly remove
the element of chance or the financial risks. It will also be suggested that the
permission to minors to be engaged in commercial and publicly organised forms of
gambling, such as Category D gaming machines and by young people in lotteries,
Scratchcards and football pools, should be reconsidered. The thesis does not argue
that such participation directly causes harm. However, sufficient evidence emerged
to show that legislative treatment of specific forms of gambling does indeed influence
how minors perceive this form of entertainment and accordingly, the permissibility
of minors to gamble may undermine their willingness to adopt a risk-averse attitude

to this form of gambling.

In light of the continuing high levels of non-compliance with age verification
requirements in land-based venues this thesis advocates, based on the regulatory and
enforcement pyramid theory advanced by Ayres and Braithwaite’’, that the
Commission has now sufficient grounds to involve much tougher forms of regulatory
sanctions or criminal prosecution in order to further enhance the deterrent effect of
Part IV Gambling Act offences. The regulator should also be more proactive at
clarifying and making transparent the liability of adults purchasing gambling products
on behalf of minors and a formal statement to this effect should be made. This is
supported by the evidence collected by the Young People Omnibus, and during the
present study, that those minors who gamble often do it with the assistance of an adult.
The discouragement of such behaviour should be an important feature in any strategy

that aims to protect minors.

The main contribution in the field of psychology is contained in Chapter 3 that focuses
on ‘demo’/social gaming and gambling-like activities within video games. The
qualitative focus groups highlighted that the pupils from the sample had a very good

understanding of the differences between fun gambling and real money gambling and

" Robert Baldwin and Martin Cave, Understanding Regulation: Theory, Strategy and Practice (OUP
1999) 100
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that their motivations for both activities were materially different. This has
highlighted that some of the speculations made within the literature did not hold true
for the participating pupils. Furthermore, some evidence emerged that, for some
pupils, fun gambling constituted a replacement of real money gambling rather than
introduction to it, removal of which could prompt them back into real money
gambling. Accordingly, this was used to support the recommendation made in the EU
Recommendation 2014/478/EU that fun gambling games should only be permitted if
they are truly played only for non-transferable points or in-game credits, that they
comply with the same technical specifications as their real gambling equivalents, and
that such games should include warnings and social responsibilities measures similar
to those that are displayed during real money gambling, but that they should not be
unduly restricted from being accessed by minors.

While this thesis recognises that banning advertising is unlikely in the current political
climate, it argues that existing regulations are insufficient to ensure that minors are
not exposed to gambling advertising, or that they do not appeal to them. Accordingly,
a precautionary approach is recommended and it is suggested that gambling operators
should be restricted to providing full and accurate information in their gambling

advertising without being allowed to appeal to the emotional states of viewers.

Finally, it needs to be noted that, although the impact of gambling-related initiatives
of the European Union and cross-border difficulties of enforcement cannot be
underestimated, these issues are outside the scope of this thesis and are not discussed.
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I1. Methodology

In this thesis a doctrinal legal analysis is supported by qualitative empirical evidence
collected between April 2012 and July 2014 and by empirical data available within
the literature. Most of the relevant primary and secondary legislative sources are
referred to. Extensive literature search was carried out throughout the duration of the
PhD using all accessible academic databases, daily newspapers, University libraries
as well as Google Scholars and the British and Irish Legal Information Institute. A

large variety of search terms were used as listed in Appendix A.

Sources were drawn from British and other international jurisdictions. Although the
gambling regulation is country specific there are several overlaps between
jurisdictions and the invisibility of State borders online makes geographical
limitations less important. Furthermore, gambling-related problems, risk factors and
protective measures tend to be similar across many jurisdictions, thus making the
comparisons directly relevant. Further insight and information were gathered during

national and international conferences attended as listed in Appendix B.

Informal discussions with the representatives from the Gambling Commission,
Advertising Standards Authority, and with members of ATVOD, Compass Children’s
Services, Remote Gambling Association and NSPCC further informed the arguments
in this thesis. Formal interviews were carried out with four representatives of the
online gambling operators and with a representative of NetIDMe’8, a company that
provides age-verification solutions. Ethical approval was granted and the interviews
were carried out in accordance with the interview schedule included in Appendix H.
The transcripts of the interviews were emailed to the representatives asking for any
corrections but no amendments were made. The participants were allocated random
names for use in the thesis. Peter and Sally represented large online gambling
providers. Jason and Richard represented a small company and a start-up respectively

and Maggie represented NetIDMe.

The candidate also carried out a mystery shopping exercise in order to test the
effectiveness of the age verification procedures of UK online gambling providers, and

to establish whether prepaid cards could be successfully used as a method of payment.

8 Permission granted to reveal the name
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Ethical approval was also secured. The operators tested were the ones which were in
possession of the remote gambling licence and who were included in the Gambling
Commission’s depository of all licence holders between 4" and 10" April 2012 and
confirmed between 1% and 12" of September 2012. In total 120 websites were
included in the exercise. Of those 120 sites, 70 were in possession of a UK gambling
licence and a licence from another jurisdiction, and 32 held only an overseas gambling

licence.

The first stage involved attempting to register on the site with a fictional name,
minor’s date of birth, accurate residential address and valid but unregistered mobile
number. If registration was permitted, a deposit of the minimum amount was
attempted. To avoid duplications with the rolling mystery shopping programme run
by the Gambling Commission’® the payment was attempted by using prepaid
shopping cards with the following logos: “Western Union MasterCard — a gift to you;
N0:544521100098 2434” and “Visa Debit Gift Card — a gift for you;
No0:4594700072063349”. If any free incentive and bonuses were available, they were
used if permitted by the site. No withdrawals were planned. If registration was not
permitted with a minor’s date of birth, another attempt to register®® with an adult date
of birth but with the same other details was made. The test ended either when the
registration failed or where an attempt to deposit money was either successful or

unsuccessful.

Focus groups

The most important component of the data collection consisted of qualitative focus
groups carried out with pupils recruited from within schools and youth clubs in
London and Kent and conducted during school hours.

Procedure:

The candidate undertook enhanced CRB checks in order to be able to run the focus
groups without the supervision of the schoolteachers. A comprehensive list of all
London schools was compiled using data available from all London/Kent Borough
Council websites. The areas of Brighton and Hove City was included in order to gain
representation from a seaside area but no school volunteered to participate from this

" That tested against cards linked to a minor’s bank account
8 After deleting cookies
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geographical location. Details from the council lists were then cross-referenced with

the schools’ individual websites.

All identified schools were contacted between December 2012 and April 2013 by
email. Full explanation of the aims of the project, funding arrangements, ethical
approval and details of the research was provided and the schools were asked to
indicate their willingness to participate®l. The original email was then followed up by
a secondary email but no further contact was attempted unless the school expressed
an interest in the project. Interested schools were normally visited prior to the focus

group in order to make the arrangements and to obtain informed consent.

The sessions were conducted during school hours in accordance with the semi-
structure focus group schedule as detailed in Appendix E. Individual group sizes
varied between three and 30 pupils and lasted between 20 and 90 minutes. Of the 23
focus groups, six of them were carried out in the presence of the teacher. 17 were

conducted without the teacher being in the classroom.

Prior to the commencement of the session, the information about the project was read
out and written consent forms were distributed to all participants who were allowed
to ask any questions. At this stage, pupils were also assured of anonymity and
confidentiality and those who did not wish to continue were asked to leave. In total
only four pupils left the session at this stage and none left the classrooms during the
substantive discussions. Those who remained were asked to sign a consent form, a
copy of which was given to them. However, in practice all pupils left their copies
behind.

To ensure confidentiality, pupils were asked to choose nicknames for themselves. No
real names were used during the sessions and only pseudonyms are used in the
analysis. However, as the pupils knew each other, the groups were always reminded
to respect the confidentiality of the sessions and not to divulge any details of what
had been debated. The first three sessions were treated as “testers”, following which
the semi-structure schedule was amended to add the topic of gambling

advertisements. The discussions were recorded and transcribed verbatim.

81 The full text of the email included in Appendix C

34



METHODOLOGY

Sample

The final sample was based on 200 active participants in total®. 23 focus groups were
carried out at 14 participating institutions. Eleven focus groups were carried out with
pupils from Year 10 (14/15 years old), eleven with pupils from Year 12 (17/18 years
old) and one focus group was carried out in a youth club (14-19 years old). There
were 71 male and 36 female participants from Year 10 and 34 male and 59 female

participants from Year 12.

The targeted age groups were 14/15 and 16/17 years old respectively. These two
different age cohorts were differentiated by their legal ability to purchase lottery
tickets, Scratchcards, or to participate in football pools. The study wished to collect
data from those who were legally still below the age for all forms of commercial
gambling® as well as from those who were already allowed to play lottery and who
were coming close to the legal age for all forms of gambling. The younger cohort also
partially corresponds to the age group targeted by the quantitative Young People

Omnibus. This allowed for some comparisons to be made in the analysis.

Some of the participating pupils had already attained the legal age of majority and
were over 18 years old at the time of the focus group. Although they were not intended
to be part of the target sample, they were selected by the schools and the candidate
concluded that it would have been undesirable to prohibit them from participation.
The number of pupils from this category was very small and they were allowed to
contribute. This has ultimately proved beneficial as some of them provided very

useful insights and were typically keen participants.

Despite the substantial initial difficulties in securing schools’ cooperation the
intended sample was largely achieved. However, all pupils were selected by the
school and attended on a voluntary basis. Participation of the schools themselves was
also voluntary. Participating schools and pupils were accordingly self-selecting and
formed a convenience sample. Moreover, no private schools agreed to participate and
no seaside location was represented. The seaside location was deemed to be desirable
as it has been indicated within the literature that seaside residents may gamble more

often than those from other urban or rural areas due to the higher prominence of

8 Defined as pupils who expressed at least one opinion during the discussion
8 Except Category D gaming machines
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entertainment centres at the piers and in town centres®. Nevertheless, the sample
represented a good cross-section of secondary schools from affluent, medium and
deprived socio-economic areas®® and included a single gender and co-educational
institutions. This accordingly satisfied the study needs.

The majority of students attended mainstream education and this may have created a
bias by excluding those who were expelled, truants, and those attending schools with
special needs. This was counterbalanced by one focus group that was carried out with
socio-economically deprived members of a youth club. No material differences were
observed, with the exception of gambling participation, which was higher than in
other focus groups.

Rationale for the empirical study

The lack of studies that relate to gambling and minors, highlighted by the Joint
Committee on Draft Gambling Bill and the Gambling Commission, coupled with the
requirement of the PhD to contribute original work to the wealth of knowledge,
provided the original impetus for the collection of empirical data. The position
remained after the Gambling Act was passed and the need for such study was further
reiterated in the Parliamentary Report which stated that “there has been insufficient
data collected to establish whether or not the 2005 Act has been successful in its aim
of protecting children from gambling. This highlights a particular need for more
research in this area”®®. Moreover, as the current generation of youth is likely to be
substantially affected by the legislative change, this candidate wanted to give them
the opportunity to express how they understand and construct gambling as opposed
to analysing the black letters laws, or considering the issues only from the perspective

of how adults think minors react to issues associated with gambling.

Extensive review of literature then identified broad areas which were under-
researched and which included questions relating to how children understand and
experience land-based and online gaming, including video gaming, fun gambling, and

real money gambling; what attracts or discourages them to participate and their

8 David Forrest, Ian G McHale, ‘Gambling and Problem Gambling Among Young Adolescents in
Great Britain’ (2012) 28 J Gambl Stud 607

8 Categorised by reference to the number of pupils in receipt of free school meals

8 Culture, Media and Sport Committee, The Gambling Act 2005: A Bet Worth Taking? (HC 2012-
13/HC421-1) para 39
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attitudes towards the proliferation of gambling opportunities. Detailed consideration,
in consultation with the PhD supervisors as to the specific questions posed in the
literature, and with regards to what can realistically be achieved through the
qualitative focus groups, further narrowed down the topics.

The final study design aimed to be exploratory in nature and the main focus centred
on the relationship between ‘demo’/social gambling and gambling-like activities
within video games, and real money gambling. Several research studies highlighted a
clear correlation between playing in the free practice mode and gambling with real
money®’. However, the actual reasons behind the identified association remained
underexplored. Although several reasons were speculated as contributing to this
position, most of the speculations were not supported by empirical data. Moreover,
the majority of the studies were carried out outside of UK jurisdiction and many did

not even involve minors as participants.

Some of the concept papers speculated that the correlation may be due to the
substantial structural and psycho-social similarities between these two forms of online
gaming, and due to the ‘gamification’ of real money gambling. Others focused on the
potential overlap in motivations that may cause players to be engaged in both
activities, or on lack of understanding of the underlying differences between gaming
and real money gambling. For the purpose of the study, the existence of the correlation
was assumed in line with the available quantitative data. Accordingly, the study
focused on identifying whether any of the speculated suggestions held true for
participating pupils and on exploring other reasons that may contribute towards such
association. Qualitative focus groups were considered to be the most efficient method

to answer these research questions.

The subsidiary purpose intended to ascertain how the participants define and perceive
gambling as an activity in order to compare their understanding with the statutory
definition, and to highlight issues that should be included within the “knowledge

based” gambling awareness educational campaigns. In light of the comments made

87 Ipsos Mori, Appendix 5 ‘British Survey of Children, the National Lottery and Gambling 2008-09:
Report of a Quantitative Survey’, (National Lottery Commission 2009)
http://www.natlotcomm.gov.uk/assets-uploaded/documents/Children%20and%20gambling%20-
FINAL%20VERSION%20140709.pdf accessed May 2015, 133; Daniel King ‘and others’,
‘Adolescent Simulated Gambling Via Digital and Social Media’ (2014) 31 Computers in Human
Behavior 305
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by the Joint Committee on the Draft Gambling Bill regarding extreme paucity of
research on the impact that playing Category D gaming machines may have on
minors, the discussion also aimed to ascertain the view of the pupils as to how they
think, if at all, that they were affected by such participation. The contrast between
“hard” forms of gambling such as betting or casino gaming, and soft forms such as
penny pushers and toy grabbers, was intentionally used to explore whether the legal

classification of these has any impact on minors’ reactions and attitudes.

Additionally, during the sessions students were asked about their views of the existing
liberal approach towards gambling and of the effectiveness of the age verification
procedures adopted by land-based and online gambling providers. These topics were
considered briefly, and were merely incidental to the main scope of the study, but

nevertheless provided some interesting insight and suggestions.

During the design stage of the study gambling advertisements were excluded from the
topics intended to be covered by the empirical data collection. This was amended after
the first three focus groups were concluded. It became very apparent that participating
pupils wished to express their views on the proliferation of gambling advertising and
how it affected them, and the topic was formally added to the focus groups’ schedule.

Rationale for the empirical design

The ultimate choice of qualitative focus group as the main vehicle of data collection
resulted from a combination of factors. The original design included a mixed method
strategy. A small number of exploratory qualitative focus groups was to be followed
by a quantitative survey and ethical approval was sought and granted for both stages
of the study. The findings of the focus groups were intended to underpin the
development of the questionnaire and the analysis aimed to incorporate findings from
both components. However, in the course of the study it became transparent that such

mixed approach suffered from flaws on practical and academic levels.

Prior to the commencement of the PhD this candidate was somewhat naive in thinking
that cooperation of the schools would be easily forthcoming. In fact securing schools’
cooperation proved to be the most laborious element of the project. As schools work
under tremendous curriculum and organisational pressures, finding a suitable slot was
very difficult, even with those that were willing to participate and even though the
candidate was able to attend on any date and time offered.
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During the first three months of the project, no school volunteered to participate
despite this candidate sending over 600 emails. The vast majority of the schools did
not respond. A very small number reacted angrily to the proposal by implying that it
would be a waste of their time. However, the majority of schools that responded
declined in a polite manner explaining that they are unable to accommodate my
project due to large volumes of such requests, or for other reasons. However, after the
initial quarter several schools responded in quick succession. In light of the
unpredictability of whether the initial interest would translate into an actual focus
group the candidate accepted all offers and agreed to specific dates for the sessions to
take place. Subsequently it would have been unprofessional to cancel any of the
scheduled sessions and, accordingly, all 23 focus groups were carried out. It is perhaps
worth noting that once the schools agreed to participate, the pupils themselves were

generally very keen.

The practical challenges in gaining access to the targeted age groups meant that focus
groups seemed to be the most effective method of collecting the intended data.
Securing cooperation of individual pupils would have been even more difficult. With
hindsight it is also submitted that the focus groups produced much richer data. The
participating pupils were typically from the same form, knew each other well and
were keen to engage in heated debates and arguments with each other. Presence of
other peers also appear to also make them feel more at ease and comfortable resulting
in a much more open discussion. It is unlikely that such engagement could have ever

been achieved during interviews with individual pupils.

Following the focus groups the survey has in fact been designed and administered.
Although a total of 300 responses have been obtained, the number of participants who
answered all questions was substantially smaller. Additionally, the candidate’s
observation of how the surveys were filled in by pupils raised concerns regarding the
reliability of the answers and whether they truly represent the view of the respondents.
Several pupils talked to each other about which answer to select, some attempted to
“google” the answers and some were ticking the answer boxes at such a rapid speed
that there was a high risk that they had not in fact fully read the questions. For the
aforementioned reasons, the results of the survey were ultimately disregarded and

excluded from the analysis and the final submission.

39



METHODOLOGY

The originally planned mixed methodology also caused significant challenges on the
academic level. This candidate had prior, albeit limited, experience of qualitative data
collection but no prior exposure or proper understanding of quantitative methods. To
overcome these shortcomings, the candidate audited modules taught on the MSc in
Psychology and Research in order to gain a better understanding of the theory and
practicality of empirical research methods. In the course of the study, the candidate’s
philosophy became more aligned with qualitative paradigm that considers reality to
be subjective rather than objective, constructed by the human being and that which
require to be interpreted rather than measured®. Furthermore, this candidate agreed
with arguments made by Sale et al®® in the context of health studies that qualitative
and quantitative methods effectively consider different issues and, although they can
complement each other, they are not appropriate for triangulation purposes. The
candidate also wished to avoid the risk identified by Creswell et al®, whereby readers
of studies that combine both qualitative and quantitative findings may focus more on
the positivist quantitative approach at the expense of recognising the value of the

former.

Data Analysis

As the study was exploratory in nature, thematic analysis was adopted as this method
is not constricted to any predetermined theoretical framework®!. Given that the aims
of the study were to identify how the participants experience real money gambling
and gambling-like activity, what their understanding is and how they feel they are
affected by permitted and not permitted forms of real money gambling, a realist
method was applied to reflect their perceptions and beliefs. Realist method reports
“experiences, meanings and reality of participants”®? without the influence of the

researchers’ view who “stands in the background as an uninvolved observer”®,

8 Sotirios Sarantakos, Social Research. (4™ edn, Palgrave Macmillan 2013)

8 Joanna EM Sale, Lynne H Lohfeld, Kevin Brazil, ‘Revisiting the Quantitative-Qualitative Debate:
Implications for Mixed-Methods Research’ (2002) 36(1) Quality and Quantity 43

% John W Cresswell, Abbas Tashakkori, ‘Differing Perspective on Mixed Methods Research’ 1(4)
Journal of Mixed Methods Research 303

1V Braun and V Clarke, ‘Using thematic analysis in psychology’ (2006) 3(2) Qualitative Research
in Psychology 77

%2 Braun (n 91)

% Sarantakos (n 88) 452
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The analysis was carried out in accordance with the systematic analysis process
devised by Kruger®*. Accordingly, the initial thoughts began to emerge already during
the discussions. This also helped with ensuring that any inconsistencies were noted
and comments that could have been misunderstood due to the use of youth language
or otherwise were further probed in order to gain further clarity. Gaining familiarity

continued during the transcription process.

The transcripts of the focus groups was then read and re-read several times to gain
comprehensive familiarity and to formulate initial ideas as to how they should be
categorised. All relevant comments were extracted in order to identify the themes,
paying particular attention to affirmation, contradictions or difference of views within
individual focus groups, as well as between the different sets. Comments were coded
and repetitions noted. This was completed in order to ensure that all relevant themes
were identified, defined and named, and included in the report in this thesis in an

objective and accurate manner.

The study produced nuanced results as presented throughout the submission. The
qualitative nature of the study prevented any generalisation, and the results reported
in the thesis are only indicative of the opinions and feelings of the sample interviewed.
Nevertheless, it overall delivered some very important insight that should be of
interest to regulators, policy makers and developers of educational programmes. The
project also represents one of the biggest qualitative studies on gambling that has been
undertaken with pupils in UK since the introduction of the Gambling Act. Most
importantly it gave young people the voice to express what they think about the issue
of gambling and its proliferation. Accordingly, it is submitted that the study achieved

its intended objective.
Limitations:

The risk of young people giving socially desirable answers is always present. Only
pupils may have been selected who were perceived by the schools to have the “correct
attitude”. Peer pressure, fear of criticism, or the need to conform to the majority view
within the focus groups carries an inherent risk that some pupils may not have

expressed their true opinions. However, this candidates submits that these risks did

% Richard A Krueger, ‘Designing and Conducting Focus Group Interviews’ (October 2002)
<http://www.shadac.org/files/FocGrp_Krueger_Oct02.pdf> accessed May 2012
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not seem to materialise within the present sample. Pupils expressed many polarised
views during their heated debates and were generally comfortable in admitting to their
gambling engagement. Nevertheless, most pupils attended mainstream education and
this may have created a bias by excluding those who were expelled, truants, and those
attending schools with special needs. As the study targeted mainstream
establishments, this does not of itself invalidate the findings, but it highlights that
views of minors who fall within the excluded category may have to be studied

separately.

There is also a risk that children and young people may not necessarily fully or
consciously appreciate how their activities truly influence their current or future
behaviour. This may cause divergence between expressed views and the actual impact
that activities may have on them. Further longitudinal research should explore this

aspect.

Research Ethics

All data collections were approved by the Ethics’ Committee of Nottingham Trent
University and ethical approval was also endorsed by the Ethics Committee of the
Queen Mary University of London. The Ethics” Committee made one non-conditional
recommendation. It was suggested that all pupils from Year 12 who were under the
age of 18 years old should be advised that if they have gambled they have committed
a criminal offence under the Gambling Act. In line with the recommendation,
participating pupils were told about it in the course of the discussion. However, in
order to ensure that such information does not inhibit students’ willingness to discuss
the topic openly this was given in a non-judgmental way and towards the end of the

sessions.

The Socio-Legal Study Association’s Code of Ethical Practice was fully adhered to.
To this effect all participants were fully explained the purpose and nature of the study
with no hidden aspects or hidden hypotheses. All participation was voluntary. All
pupils were assured that this candidate will treat all information in confidence and
that no quotes will be attributed to anyone by their real name or with reference to the
participating school. Pupils were also reminded that they should also treat the
discussion confidentially. Any rare incidental disclosures of real names were

disregarded.
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Gambling is a controversial and potentially sensitive topic. The potential risks may
include causing distress to participating pupils if, for example, they or anyone from
their families have been affected by problem gambling. It may cause offence if they
held particularly strong views that may have been challenged during the discussion.
The element of peer pressure may have caused some pupils to express the views that
were not their own that could have made them feel uncomfortable. There is also the
potential risk that such discussions, due to a variety of views and opinions expressed
by participants, may attract pupils to gambling even though they may not have been
beforehand interested in this form of activity. Such risk is counterbalanced by the

potential benefit of challenging the mind-set of those who already gamble.

This candidate was very mindful of the aforementioned challenges. The sessions
proceeded in a cautious manner and the candidate aimed to ensure that the focus
groups were portrayed and treated as a neutral and non-judgmental forum where
pupils were allowed to express their view in an open way without any fears of being
reprimanded or criticised. Pupils were also continually observed in order to ensure
that nobody became visibly distressed. This candidate’s extensive experience of
teaching and personal tutoring helped with being able to recognise subtle signs that

were treated as cues for diverting the discussion to a different issue.

Contrary to the initial expectation, the pupils, in the main, did not appear to find the
topic of gambling to be sensitive. Indeed, the majority of pupils seemed to appreciate
such an opportunity and some expressly asked whether it would be possible for this
candidate to facilitate a similar session on drugs or alcohol. In the course of the
discussion one person admitted to having a “slight gambling problem” and another
pupil asked privately, after the session, if the candidate was able to talk to her father
who had a gambling problem. This pupil was told that, regretfully, this was not
possible but the contact details of those who are able to offer help and support were
given. A larger, but still a small number of pupils, stated that they knew someone
within their close circle of family or friends who experienced a gambling problem but
only one pupil appeared to become slightly distressed because of that. As the student
did not wish to discuss the point further, the topic was moved onto a different issue

and the relevant pupil was happy to continue the conversation.
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Additionally, the candidate offered to run a gambling awareness workshop, either for
the students who took part in the focus groups or for others. In total 13 formal
gambling awareness workshops were carried out independently of the focus groups.
After each focus group some of the issues raised during the sessions were also
discussed informally and participants were able to take away hand-outs from the “You
Bet” awareness raising campaign that contains details of organisations that offer

gambling help and support.
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I11. Terminology

The gaming studies field suffers from lack of agreed typology of the variety of
available games as well as from lack of consistent terminology that is used within the

academic literature, by the industry, and in general usage.

For the most part, this thesis uses the terms in accordance with the meaning given to
them by the Gambling Act 2005. Nevertheless, certain subtle distinctions need to be
highlighted. Accordingly, the words child and children are used in accordance with
the Gambling Act to refer to anyone under the age of 16 years and young
person/persons is anyone who is under the age of 18 years but over the age of 16

years.

However, young people, minors, underage, teenagers and adolescents are used
interchangeably to describe anyone under the age of 18 years. It is acknowledged that
not all adolescents are minors but for the purpose of this thesis this word refers only

to those adolescents who are below the age of majority.

Several terms used in Chapter 3 do not have an easy reference point as the same terms,
such as social gaming, denote different meaning depending on the context in which
they are used.® Similarly, different terms are used to describe the same phenomenon.
Accordingly, a special taxonomy has been developed for the purpose of this thesis in
order to expose the relevant distinctions accurately.

Video gaming/games — this term is used inclusively to incorporate all games that are
played using existing technological devices regardless of which platform they are
being accessed by and irrespective of whether internet connection is required, but
excluding any game that falls within the definition of gambling. Video gaming/games
therefore includes all games played on computers, mobile phones, portable tablets,
games consoles and other technological devices that do not offer any monetary prize
or the possibility of cashing out any winnings or payments that may have been made

towards the acquisition or playing of the game. Those games can be acquired for free,

% Jonathan Parke ‘and others’ ‘Exploring Social Gambling: Scoping, Classification and Evidence
Review’ (Gambling Commission, 2012)
<http://www.gamblingcommission.gov.uk/pdf/Exploring%20social%20gambling%20-
%20scoping,%20classification%20and%20evidence%20review%20-%20May%202013.pdf>
accessed October 2012

45


http://www.gamblingcommission.gov.uk/pdf/Exploring%20social%20gambling%20-%20scoping,%20classification%20and%20evidence%20review%20-%20May%202013.pdf
http://www.gamblingcommission.gov.uk/pdf/Exploring%20social%20gambling%20-%20scoping,%20classification%20and%20evidence%20review%20-%20May%202013.pdf

TERMINOLOGY

for one-off payment, or can be played via monthly subscription. It also includes

‘freemium games”.

Freemium games is used to describe games that are generally free-to-play but players
are invited to pay in order to buy additional boosts or levels in the games, to buy
virtual gifts, and to offer it to others, to buy additional gadgets or similar. Those items
are not essential in order to play but may make the game more enjoyable.

Video games are subdivided into the categories of fun gambling games, entertainment
games and hybrid games. Fun gambling, also referred to as free-to-play games refer
to those games that mirror typical gambling games such as poker, blackjack, roulette
or slot machines but which do not offer any financial monetary prizes or pay-outs.
Fun gambling games are further divided into ‘demo’ gambling games and social
gambling games. ‘Demo’ gambling refer to those games that are played on online
real gambling websites and social gambling refer to those that are played on social
networking sites. Gambling-like activities is used to describe all activities contained
within video games that resemble real gambling but which do not provide real prizes

outside the game itself.

Accordingly, entertainment games refer to all gaming activities that do not include
any gambling-like activities within their theme such as Angry Birds or Jelly Defence
while hybrid games describe all games or virtual worlds that are predominantly
entertainment games but which have either mandatory or optional gambling element
incorporated within their overall theme. This gambling component can be overt such
as mini-casino in Call of Duty or covert such betting virtual currency on an envelope
containing unknown football players with the hope of getting good quality ones but
having no way of influencing the outcome as in e.g., FIFA.

Real money gambling/gaming is used within its meaning as defined by s.3 of the
Gambling Act 2005 and is used interchangeably with terms such as: for money

gambling, true gambling, or monetary forms of gambling.

The terms “social networking sites” and “social media” are used to denote meaning

given to them by Parke et al*® and they mean “a website that provides a virtual

% Jonathan Parke ‘and others’ ‘Exploring Social Gambling: Scoping, Classification and Evidence
Review’ (Gambling Commission, 2012)
<http://www.gamblingcommission.gov.uk/pdf/Exploring%20social%20gambling%20-
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community, allowing users to create their own profile or personal homepage and to
develop an online network by linking with other users of that site” and “the broad
range of internet based platforms on which users can create and share their own
content online, including but not limited to social networking, bookmarking, photo or

video sharing” respectively.

The above description can be demonstrated by this diagram

VRN
Forms of

entertainment

S~

-

VR
Gambling Video gaming
VR VR VR
ve. . Entertainment .
Fun” gambling games Hybrid games
N S N N S
7 N RN
‘Demo’ gambling Overt
I N NS
VR VRN
Social gambling Covert
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%20scoping,%20classification%20and%20evidence%20review%20-%20May%202013.pdf>
accessed October 2012
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Finally, the terms “Great Britain” and “British” is used with their correct meaning and
Great Britain denotes England, Wales, Scotland, and their associated island while
United Kingdom denotes England, Wales, Scotland, Northern Ireland, and their
islands. However, the terms “English” or “English law” are used rather loosely to

denote “British”.
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Chapter 1 — What forms of gambling are minors protected from? The meaning of

gambling.
1.1. Introduction.

The statutory meaning of gambling in Great Britain is defined by s.3 of the Gambling Act
2005. S.3 provides an exhaustive description of the activities that are considered to be
gambling in law. Those are “gaming”®’, “betting”%, and “participating in a lottery”®.
The Act further distinguishes between gambling in land-based premises and remote
gambling that takes place where the activity is carried out by means of “remote
communication”%, This essentially includes all forms of communication other than face-
to-face contact. The Act specifically lists the “internet%%, “telephone”2, and “radio”
It further provides that “any other kind of electronic or other technology for facilitating
communication”% is included. This permits the Secretary of State to include or exclude

any system that may be developed!® thus making the definition “future-proved”.

Section 1(c) of the Gambling Act 2005 specifically provides that one of the licensing
objectives is to “prevent children and other vulnerable people from being harmed and
exploited by gambling”. The successful achievement of this objective depends on several
factors, one of which is the correct identification of what forms of entertainment may lead
to such gambling-related harm. This assessment determines which activities fall under

the gambling regulatory regime and which of them should be prohibited to minors.

Correct determination of these two aspects is necessary to select a proportionate
legislative response to the potential risks, while also ensuring that vulnerable members of
society are properly protected. Accordingly, the legal meaning of gambling is of
paramount importance because only the activities that satisfy the statutory definition fall
within the comprehensive gambling legislation, and only those that are specifically
prohibited by the Gambling Act are not allowed to be accessed by minors, unless they are

outlawed by other legislation.

97 GA2005, s 3(a)

% GA2005, s 3(b)

% GA2005, s 3(C)

100 GA2005, s 4(1)

101 GA2005, s 4(2)a
102 GA2005, s 4(2)b
108 GA2005, s 4(2)c
104 GA2005, s 4(2)d
105 GA2005, s 4(2)e
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Furthermore, the identification of an activity as gambling as opposed to mere risk

taking'%

carries with it another, less acknowledged, consequence. It will be argued that
many minors continue to have negative perceptions about gambling. Such negative
attitudes constitute a socially-based, protective factor that discourages their engagement,
but it extends only to those activities that are viewed by them as gambling. Although
minors’ understanding of gambling somewhat diverges from the statutory definition, the
legal classification of an activity as prohibited gambling, non-gambling or as gambling
permitted to minors may influence whether, and to what extent, children and young

people adopt a risk-averse behaviour.

Although the Gambling Act has never intended to fully insulate minors from participating
in all forms of gambling®?’, the regulatory framework introduced by the Act should be
able to firstly accurately identify what activities may lead to gambling-related harm, and
which should be prohibited to those who are underage, and secondly to prevent minors

from being engaged in them.

This chapter is concerned only with the first statement and the second aspect is evaluated
in Chapter 2. This Chapter aims to demonstrate that the Gambling Act’s categorisation of
different forms of gambling into “soft”, “medium” and “hard” forms'® is undesirable
because it only partially corresponds to the psychological evidence of the relative
riskiness of the different types of gambling products. In other words, it will be argued that
all gambling activities identified as representing the most hazardous form have been

accurately determined, but this category is not sufficiently inclusive.

This means that some of the activities, despite falling within the statutory definition of
gambling, and despite potentially leading to substantial'®® expenditure and other negative
consequences, continue to be freely accessible to British young people. It will also be
demonstrated that the practical interpretation of the legal definition of gambling adopts a
very traditional understanding of its meaning. This is to the exclusion of some novel
activities that share many structural similarities with gambling and which may, amongst

minors, lead to identical consequences that gambling may do.

106 Mark D Griffiths, Adolescent Gambling (Routledge 1995)
107 5 Smith (ed), Smith and Monckom: The Law of Gambling (3™ edn, Tottel Publishing 2009)
108 Roy Light, ‘The Gambling Act 2005: Regulatory Containment and Market Control’ (2007) 70(4) MLR
626
109 Relative to minors’ means
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The terms “gambling-related harm ™ and “exploitation” are not defined by the Act but it
has been recently reconfirmed'® that harm is not confined to problem gambling or
pathological disorder. This is defined and tested by the Diagnostic and Statistical Manual
of Mental Disorders (DSM-V)!!! and Diagnostic and Statistical Manual-1\V-Multiple
Response-Adapted for Juveniles (DSM-1V-MR-J) and includes “the adverse financial,
personal and social consequences to players, their families and wider social networks

that can be caused by uncontrolled gambling”*?.

A distinction can be made between psychological/social harm and economic/financial
harm that may be suffered by an individual, or by others who are related to the affected
person. Specific harms, identified by young people in a study carried out by Raisamo et
al*'®, but not unique to minors, include “feeling guilty or shameful”, “having problems
with social relationships™, “suffering disruption of family life and daily rhythm” in
addition to the financial harms that relate to loss of money or other material possession

over and above what is affordable to the specific individual**4,

However, the risk of such wider harms is very difficult to discern, not least due to lack of
a validated measure that could be utilised for this purpose!®. Accordingly, in addition to
conceptual frameworks that identify causes of problematic gambling, such as the

“Pathways Model of Problem and Pathological Gambling”!®, the impact of the

110 Heather Wardle, Jonathan Parke and David Excell, ‘Gambling Machine Research Programme: Report
1 — Theoretical Markers of Harm for Machine Play in a Bookmaker’s A Rapid Scoping Review’ (RGT
2014)
<http://www.responsiblegamblingtrust.org.uk/user_uploads/pdfs/report%201%20theoretical%20markers
%2001f%20harm%20for%20machine%20play%20in%20a%20bookmakers%20-
%20a%20rapid%20scoping%20review.pdf> accessed January 2015, 2

111 DSM-V for gambling disorder: “A. Persistent and recurrent problematic gambling behaviour as
indicated by four (or more) of the following in the 12-month period: 1. Needs to gamble with increasing
amounts of money in order to achieve the desired excitement; 2. Is restless or irritable when attempting to
cut down or stop gambling; 3. Has repeated unsuccessful efforts to control cut back or stop gambling; 4.
Is often pre-occupied with gambling (e.g., persistent thoughts of past gambling experiences,
handicapping or planning the next venture, or thinking of ways to get money with which to gamble); 5,
Gambles often when feeling distressed (e.g. helpless, guilty, anxious or depressed); 6. After losing money
gambling, often returns another day to get even (‘chasing losses’); 7. Lies to conceal the extent of
involvement with gambling; 8. Has jeopardised or lost a significant relationship, job, or educational or
career opportunity because of gambling; 9. Relies on others to provide money to relive desperate
financial situations caused by gambling; B. the gambling behaviour is not better account for by a Manic
Episode”

112 Responsible Gambling Strategy Board, ‘RGSB Strategy 2012’ (2012)
<http://www.rgsb.org.uk/publications.html> accessed April 2014, at pp 9-10

113 Susanna Raisamo ‘and others’, ‘Gambling-Related Harm Amongst Adolescents: A Population-Based
Study’ (2012) 29(2) Journal of Gambling Studies 151

114 Raisamo (n 113)

115 Wardle (n 110)

116 Alex Blaszczynksi & Lia Nower, ‘A pathway model of problem and pathological gambling’ (2002)
97(5) Addiction 487
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Gambling Act’s decision as to what to include or exclude within the meaning of gambling
has to be assessed with reference to the wider range of negative consequences that may

directly, or indirectly, lead minors to harms either in the short or long term.

Under the conceptual framework of “Pathways Model of Problem and Pathological
Gambling”!'" there are three primary pathways that may lead towards excessive gambling
consumption. Individuals may develop problematic behaviour because (1) they have been
“behaviourally conditioned” to become interested and develop unhealthy attachment to
gambling; (2) they are “vulnerable emotionally” and use gambling as a mean of escape;

or (3) they are “anti-social, compulsive gamblers*!8,

Irrespective of the actual type of gambling, each of the above pathways commences with
being engaged in gambling in the first instance. The opportunity theory*!® and the total
consumption model*?° indicate that liberalisation of any industry leads to higher overall
consumptions that, in turn, may lead to the increase of consumptions at problematic
levels. These theories produce constant tension with the social adaptation theory?! that
stipulates that the majority of people adapt to the widespread availability of gambling
without suffering negative consequences. While the adaptation process is likely to
succeed for most minors because a large proportion of them, in time, will acquire the
required level of competence to make reasonable choices'??, young people are typically
more vulnerable due to their cognitive abilities still developing!Z. If they start gambling
too early, their risk of failing to adapt to increasing availability is higher than is the case
with adults. Accordingly it is difficult to see how the Gambling Act’s exclusion of certain

novel activities, as well as its continuing permission for minors to be engaged in certain

117 Alex Blaszczynksi & Lia Nower, ‘A pathway model of problem and pathological gambling’ (2002)
97(5) Addiction 487

118 Blaszczynski (n 117)

119 Simon Planzer and Heather Wardle, ‘The Comparative Effectiveness of Regulatory Approaches and
the Impact of Advertising on Propensity for Problem Gambling’ (RGF 2011)
<http://ssrn.com/abstract=2045052> accessed November 2013

120 Marianne Hansen, Ingeborg Rossow, ‘Adolescent Gambling and Problem Gambling: Does the Total
Consumption Model Apply?’ (2008) 24 J Gambl Stud 135

121 Planzer (n 119)

122 Alex Blaszczynski ‘and others’, ‘Operator-Based Approaches to Harm Minimisation in Gambling:
Summary, Review and Future Directions’ (RGT 2014),
<http://www.responsiblegamblingtrust.org.uk/user_uploads/obhm_report final_version.pdf> accessed
December 2014

123 Margee Hume and Gillian Sullivan Mort, ‘Fun, Friend or Foe: Youth Perception and Definition of
Online Gambling’ (2011) 17(1) Social Marketing Quarterly 109
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forms of gambling, can be reconciled with the Act’s stated aim of protecting minors from

short-term and long-term gambling-related harm.

While providing a statutory description of gambling “for the first time in British law”1%4,
must be seen as a positive contribution of the Act, alongside many other positive
provisions that tightened the regulation of gambling, overall the Act has not succeeded in
including in the regulatory regime all the activities that it should. In this chapter it is
therefore recommended that this position is reviewed in order to ensure that all activities
that may lead to gambling-related harm are incorporated within the regulatory framework,
and that all commercial and publicly organised gambling is only permitted to those who
are over the age of 18 years old. While there is no conclusive proof that gambling
automatically harms minors, equally it cannot be safely alleged that soft forms of
gambling are certainly harmless. Accordingly, it is submitted that a precautionary
approach to policy making in this respect is preferable, especially in light of the evidence
that minors are at a higher risk of developing gambling-related problems, and based on
the supposition that preventing harm is more effective than attempting to address any
potential difficulties with subsequent treatment.

This chapter commences with the evaluation of the statutory definition of gambling
followed by the exposition of the activities that are permitted or prohibited to minors.
This is followed by the analysis of how a sample of young people understand gambling
and what their attitude to this form of entertainment is in order to further reinforce the

arguments made.
1.2. Gaming

Gaming represents the broadest category of gambling. It is defined by s.6 as “playing a
game of chance for a prize”. Three critical components must be satisfied: a player must
be engaged in an activity that constitutes a game, this game must contain an element of
chance, and the participation must give the player the opportunity to win a prize. General
forms of gaming are differentiated from games that are played on gaming machines that

are defined and regulated separately.

The Act provides a statutory definition of a “game of chance” and of a “prize” in s.6(2)

and s.6(5)(a) respectively, but no statutory meaning is attributed to the word “chance” or

124 David Miers, ‘Gambling in Great Britain: Implementing a Social Responsibility Agenda’ (2008) 12(6)
Gaming Law Review and Economics 583
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to the word “game” neither in s.6 itself nor in the Act’s interpretative section 353.
Accordingly, in the absence of further regulations that may be issued by the Secretary of
State on the basis of the authority of s.6(6), these words must be interpreted in their

relevant context and in conformity with their natural and ordinary meaning.

Although any interpretation can ultimately be challenged via the judicial process, the
inclusion or exclusion of any disputed arrangement is likely to be influenced by the
Gambling Commission’s guidance that has been issued to clarify the scope of the statute

and to fill in any existing gaps.
1.2.1. Meaning of “game of chance”

The term “game of chance”, as defined by s.6(2), is broad and expansive. Essentially,
only games with outcomes that are determined entirely by skill and which are not
presented “as involving an element of chance”'? are excluded. Even elimination of the
chance element by “superlative skill” does not remove it from this category*?®, and only

sport has been explicitly excluded!?’.

Whether the outcome of a game depends on pure skill, or a combination of skill and
chance, has been deemed by the authority of Bracchi Brothers v Rees?® to be a question
of fact and a matter of degree. Although this decision predates the Gambling Act 2005, it
can still be relied upon, as the definition of a “game of chance” remained substantially
the same throughout the modern legislative history. The Gaming Houses Act 1845 that
repealed the provisions of the statute 33 Hen.8, c.9, preserved the unlawfulness of card
games unless they consisted of pure skill and the Gaming Act 1960; the Betting, Gaming
and Lotteries Act 1963 and the Gaming Act 1968, defined this term in almost an identical

mannert?®,

The UK definition corresponds to provisions in some other jurisdictions such as
Canada®™® and benefits from avoiding the interpretative problems experienced by
jurisdictions that rely on the preponderance test. This test places an activity within
gambling remit only if the chance prevails over skill. This not only significantly reduces

the scope of the term but also causes classification difficulties, as the quantification of

125 GA2005, s 6(2)a(ii)
126 GA2005, s 6(2)a(iii)
127 GA2005, s 6(2)
128 (1915) 84 LJ (KB) 2022 (Ridley J)
129 See Gaming Act 1968, ss 28 and 52(1); Betting, Gaming and Lotteries Act 1963, s 55
130 The Criminal Code of Canada, R.S.C.985, s 197
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intangible aspects (skill and chance) differs depending on the methodology used!.
Accordingly, the British definition allowed for a relatively straightforward judicial
dismissal of the efforts to introduce some quantifying element into the test that were
primarily, but not exclusively, attempted in the context of arguing that poker is a game of
skillt32,

Despite poker being traditionally considered as a typical gambling game, the alleged level
of skill required for a successful outcome prompted some to assert that poker is not, or
should not, be caught by gambling regulation. For example, Fiedler and Rock*
computed critical repetition frequency data®** from a survey of 51,761 poker players and
concluded that, for the survey’s participants, their skills prevailed over chance'®. Those
skills included “mathematical understanding, analytical intellectual power,
attentiveness, memory, ability to make fast decisions, eliminations of emotions from one’s
decisions [knowing when to fold or bluff'*®], knowledge of game theoretic insight,
strategic thinking, adaptiveness, enjoyment of continuous learning and self-

monitoring”*3’.

Their core argument centred on the submission that, as games of pure skill do not exist,
the literal interpretation of the Act should be abandoned as it leads to absurdity*3. This
assertion was supported by the claim that even a game of chess, which has always been
treated as a game of pure skill, contains an element of chance because of “the entitlement
of the first move”*°. This has been argued to lead to the conclusion that some
quantification is inevitable and, if enough level of requisite skill for poker is proved, then

it must be treated as a game of skill.

131 Steven Heubeck, ‘Measuring Skill in Games: A Critical Review of Methodology’ (2008) 12(3)
Gaming Law Review and Economics 231
132 Typically by poker club operators or the defendants in related criminal or civil proceedings
133 Ingo C Fiedler and lan-Phillip Rock, ‘Quantifying Skill in Games — Theory and Empirical Evidence
for Poker’ (2009) 13(1) Gaming Law Review and Economics 50
134 Critical repetition frequency demonstrates when a game becomes a game of skill rather than a game of
chance due to the natural distribution of random events
135 See also: Michael A Dedonno and Douglas K Detterman, ‘Poker is a Skill’ (2008) 12(1) Gaming Law
Review 31; cf. Gerhard Meyer ‘and others’, ‘Is Poker a Game of Skill or Chance? A Quasi-Experimental
Study’ (2013) 29 J Gambl Stud 535
13 Comment added
137 Fiedler (n 133) 51, Table 2;
138 Joseph M Kelly, Zeeshan Dhar, and Thibault Verbiest, ‘Poker and the Law: is it a Game of Skill or
Chance and Legally Does it Matter?” (2007) 11(3) Gaming Law Review 190; arguments of Jan Luba QC
in R v Kelly [2008] EWCA Crim 137, [2009] All ER 840
139 R v Kelly [2008] EWCA Crim 137, [2009] All ER840
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Such arguments have always been rightfully rejected by the British courts. In the early
case of Rex v. Tompson and Others!4?, three defendants who ran a poker and bridge club
appealed against their conviction at first instance under the Gaming Housing Act 1845
for assisting, allowing, or using their premises for unlawful gambling that included all
card games, unless they were of pure skill and not declared by any other statute illegal.
The adduced evidence of poker requiring substantial skills was accepted, but the Appeal

Court rejected the submission that quantification of skill versus chance is necessary4.

This was reaffirmed more recently in Regina v Kelly**? by the Criminal Division of the
Court of Appeal that dismissed an appeal against a conviction for organising unlicensed
games of Texas Hold’Em poker, contrary to the provisions of the Gaming Act 1968.
Thomas L.J. explicitly explained that: “it is clear that Parliament could have adopted a
test of preponderance; it did not and we see no reason to write into the 1968 Act a further
restrictions or qualification which Parliament could easily have included but which it did
not”%3, A similar attempt in Canada was met with the same outcome in Ross, Banks and
Dyson v R4, where it was emphasised that additional words cannot be read into the

statute where the statutory provisions in themselves are not ambiguous.

The alleged absurdity is avoided by the application of the ancient de minimis non curat
lex principle. This rule that literally translates into the sentence “the law does not concern
itself with trifles*, provides that negligible aspects of any substantive provisions of law
or actual conduct can be ignored. The use of the rule does not deviate from the statutory
literal interpretation and it has always been applicable in the gaming context in the same
way as in all other areas of substantive British law. When referring to a game of chess it
was stated that the minim